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Public Law and Popular Justice 
Carol Harlow* 





Group litigation is becoming commonplace. Rules of standing have been relaxed 
to allow groups to bring representative actions on behalf of their members or to 
act ‘in the public interest’. Groups increasingly intervene in actions between third 
parties, presenting amicus briefs. This article traces the origins of group action in 
courts and speculates on the possible effects of changes which blur traditional 
distinctions between legal and political process, concluding that the legal process 
must be kept broadly within traditional boundaries, if the qualities of 
independence, rationality and finality for which it is valued are to be maintained. 


Groups in the legal process 


It is only recently that I have felt a sense of unease about the phenomenon of 
group litigation and about the random way in which it has been allowed to evolve 
in this country. (I shall use the term ‘campaigning group’ to include interest, 
pressure and social action groups, terminology more familiar to political 
scientists, rather than the acronym of NGO, familiar from international relations, 
because it more clearly expresses the underlying shift in our legal process which I 
want to describe). When, at the start of the 1990s, my colleague Richard Rawlings 
and I published Pressure Through Law, groups in this country were just beginning 
to ‘come out’ and, with the encouragement of some judges, engage in litigation in 
their own name. Lawyers will appreciate why this was a novelty, though non- 
lawyers will probably not see why it should have been so. The lawsuit in common 
law countries tends to be characterised as a contest between two ‘individuals’, 
who take responsibility for the presentation of the case; in technical language it is 
described as adversarial or ‘bipolar’. Groups of individuals cannot sue unless the 
group is incorporated, which gives it ‘legal personality’. Historically too, the 
common law has strongly discouraged the support of litigation by third parties.’ 
Vestiges of this attitude remain today; as the unsavoury episode of Hamilton v Al 





* Professor of Law, London School of Economics and Political Science. I wish to thank my friends and 
colleagues, Richard Rawlmgs and Jo Jacob, for the help they gave me in preparing this lecture. It is 
dedicated to my friend and mentor, John Griffith, holder of the Chair of Public Law when I arrived. 


of supporting one of the parties to litigation 
financially or otherwise. An agreement to share the proceeds (as in the modem contingent fee 


arrangement champerty. 
Law Act 1967. Tostious liability is still possible and is sometimes still pursued in contingent fee 


arrangements: see, og Giles v Thompson [1994] 1 AC 142. 
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Fayed recently reminded us, those who support an unsuccessful litigant 
financially may find themselves heavily penalised in costs. 

Our book drew attention to the rise of group litigation in this country but it also 
‘outed’ groups, revealing that much litigation between individuals was actually a 
cover for group activity. It highlighted the contrast with the American legal system 
which, although also an adversarial, common Jaw system, had moved in a very 
different direction. Over there, campaigning in court by pressure and interest 
groups was a recognised activity, the subject of many studies by lawyers and 
political scientists. We noted how the methods by which campaigning groups 
operated, notably by third party interventions and the so called ‘Brandeis Brief ,a 
presentation of sociological and economic materials, ostensibly put before the 
court to set its decision in context,? were being copied in this country. Our book 
documented a rather dramatic extension of campaigning litigation on both sides of 
the Atlantic, beginning to extend into the two main transnational courts, the 
Strasbourg Court of Human Rights and the Luxembourg Court of Justice, the latter 
much less welcoming.‘ If we had doubts about the wisdom of the development, we 
did not say so, other than to deplore the practice of lobbying judges. Indeed, I 
myself once presented an argument for wider rights of standing at the European 
Court of Justice,’ though that was in the context of a political system notable for its 
‘democracy deficit’ and in a period of unashamed judicial constitution-making. 
Looking back, I do not think we envisaged dramatic changes in this country. We 
were observing — or so we thought — the impact of law on the political process and 
we did not at the time realise that what in fact was occurring was a partial 
colonisation of the legal by the political process. 

The political process can be compared to a freeway, to which all the citizens of a 
modern democracy should have access. Equally, it is a free-for-all in the sense that, 
within the limits of free speech, everyone should have their say. The judicial 
process is valued for different qualities. It is formal in character, its conclusions are 
- and should be — reached through an artificial method of reasoned proof based on 
arguments submitted by the parties to an independent and impartial judge. Its 
objective being primarily the protection of legal interests, it is appropriate for 
access to be limited to those who can show such an interest. This is, of course, a 
stereotype. I am suggesting, however, that, if we move too far away from the 
stereotype, we may end by stultifying it. If we allow the campaigning style of 
politics to invade the legal process, we may end by undermining the very qualities 
of certainty, finality and especially independence for which the legal process is 
esteemed, thereby undercutting its legitimacy. 


SSeS 

2 Hamilton v Al Fayed [1999] 1 WLR 1569. Inability to pay his costs led Mr Hamilton to be declared 
bankrupt (The Times, 23 May 2001), following which Mr Al Fayed took action against eighteen 
backers who contributed £400,000 to Mr Hamniton’s legal campaign. The action ultimately failed. 

3 For the origins, sce C. Harlow and R. Rawhngs, Pressure Through Law (London: Routledge, 1992) 
76-71. 

4 ibid, chap 6. 

5 C. Harlow, ‘Towards a Theory of Standing for the European Court of Justice’ (1992) 12 Yearbook of 
European Law 213. The argument might have to be revisited and updated ın the context of the new 
European Charter of Fundamental Rights, 2000/C 364/01 (18.12.2000). 
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I want to take as my starting point a tiny procedural revolution in the English 
courts, engineered by judges with the active encouragement of campaigning 
groups, in the rules which govern access to the courts. The two procedures on 
which I want to focus are the rules governing ‘standing to sue’, the right to apply 
for judicial review of government action, and ‘intervention’, by which lawyers 
mean the possibility for someone who is not the person bringing or defending the 
case to present argument to the court. Recently, the tules governing these 
procedures have undergone a period of rapid, even dramatic, evolution and 
changes pioneered in the Administrative Court® have spilled across the border and 
invaded the civil process. Yet in contrast to the reforms of civil 
emanating from the Woolf Review of civil litigation,’ these changes, which 
fundamentally affect access to the courts, have occurred in incremental, piecemeal 
and unconsidered fashion. They have been introduced, one might almost say 
sponsored, by the judiciary, the only guidance coming from a somewhat technical 
report from the Law Commission,® based on a rather limited public consultation 
exercise. Not surprisingly, this has attracted little attention, other than from 
practitioners who need to know what the rules are. There has been no public debate 
in the media, which has missed the implications of the most newsworthy cases, and 
Parliament has certainly not been troubled with the matter. Consequently, the two 
provisions have not been treated, as Richard Rawlings has urged that they should 
be,’ as a single set of access provisions which shape the judicial review process and 
should be designed to harmonise with its objectives. The notable exception is a 
policy pamphlet from JUSTICE and the Public Law Project,!° both interested 
parties, as we shall see, in the sense of being campaigning groups with a strong 
interest in using these procedures. 


Standing to sue 


I have said that the primary objective of the civil lawsuit is the protection of legal 
interests and the classic English rules about standing to sue reflect this. As 
powerfully expressed by Sir William Wade, ‘the primary purpose of administrative 
law is to keep the powers of government within their legal bounds, so as to protect 
the citizen against their abuse’.!! It was logical in this framework to restrict the 





6 Previously the Administrative Division of the High Court, a change made by Practice Direction 
(Administrative Court. Establishment) [2001] I WLR 1654 on the recommendation of the Bowman 
Report: Sir Jeffery Bowman, Review of the Crown Office List (London: Lord Chancellor's 

2000 


Department, ). 

7 Lord Woolf, Access to Justice, Interim Report to the Lord Chancellor on the civil justice system in 
England and Wales (London: Lord Chancellor’s Department, 1995) (Woolf I) and Access to Justice, 
Report to the Lord Chancellor on the civil justice system in England and Wales (London: Lord 
Chancellor's Department, 1996) (Woolf I). 

8 Law Commission, Administrative Law: Judicial Review and Statutory Appeals Consultation Paper, 
Law Com No 126 (London: HMSO, 1993); Law Commission, Administrative Law: Judicial Review 
and Statutory Appeals Law Com No 226 (London: HMSO, 1994). 

9 R. Rawlings, ‘Courts and Interests’ ın L Loveland (ed), A Special Relationship? American Influences 
on Public Law m the UK (Oxford: Clarendon, 1995). 
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right to bring judicial review proceedings to someone with a ‘substantial interest’ 
in the matter before the court. But by the 1970s, the common law rules of standing 
were seen as too restrictive, there was a push for wider access, and a search for a 
more relaxed formula began.!? The reforms generally known as Order 53 
procedure! described standing to apply for judicial review as a ‘sufficient interest 
in the matter to which the application relates’.!4 Shortly after their introduction, 
however, the rules were cautiously extended by the judges to allow questions of 
standing to be considered in tandem with the merits of the case; in other words, 
standing had been subordinated to justiciability.!5 In the seminal case,!6 a trade 
association, the Federation of Small Businesses, was permitted to challenge on 
behalf of its members tax amnesties negotiated by the Inland Revenue with trade 
unions in respect of tax offences committed by print-workers. Rather surprisingly, 
since one taxpayer’s affairs cannot be said directly to affect third parties, Lord 
Diplock suggested that it would be ‘a grave lacuna in our system of public law if a 
pressure group, like the federation, or even a single public spirited taxpayer’ were 
prevented by ‘outdated’ technical rules of standing from bringing the matter to 
court. 

Up to this point, groups had by and large been claiming to act as ‘representative’ 
in the traditional sense in which the term ‘legal representative’ is normally used but 
the rules of standing relaxed in the Federation case soon attracted the attention of 
interest and pressure groups.!7 The lawyer’s claim to represent became confused 
with two rather different claims: the claim of an association to represent its 
members (associational standing) and the bolder claim to represent the public 
interest. The first, advanced by the Federation of Small Businessmen in the 
Federation case, allowed Greenpeace to squeeze into the courtroom to challenge 
the installation of a thermal nuclear reprocessing plant at Sellafield on the basis of 
its 2,500 members in Cumbria.!8 As the presiding judge, Otton J, said ‘I would be 
ignoring the blindingly obvious if I were to disregard the fact that those persons are 
inevitably concerned about (and have a genuine perception that there is) a danger 
to their health and safety’. Buried in this statement are two fallacious inferences. 
First, since a group cannot give itself standing merely because its members want it 
to take action, the judge must have inferred that all or some of the members would 
have had standing. Secondly, he must have inferred that Greenpeace was 
representing the wishes of its members in bringing the action; there was no real 
evidence that this was so. 

English courts have never seriously questioned the right of a group to represent 
its members, probably because an unfavourable answer would result in ruling out 
cases that judges are anxious to hear. But surely Peter Cane is right to insist that 
‘representivity’, or ‘democratic stake’ as he prefers to call it, ought not simply to 
be assumed? As Cane says, no group can ‘properly represent the views and 
interests of others unless there is an effective mechanism for ascertaining what 





12 See Law Commission, Remedies in Administrative Law, Law Com. Working Paper No 40 (1971). 

13 Order 53 of Rules of the Supreme Court (Amendment No 3), SI 1977, No 1955. 

14 RSC Order 53 r 3(7) and s 3(3) of the Supreme Court Act 1981. 

15 For explanation, see P. Cane, ‘Standing, Legality and the Limits of Public Law’ [1981] PL 303. 

16 R v Inland Revenue Commissioners ex p National Federation of Self-Employed and Small Businesses 
Ltd [1981] 2 WLR 722. 

17 Covent Garden Community Association v GLC [1981] JPL 183, R v Hammersmith LBC ex p People 
Before Profit (1982) 80 LGR 322; R v Secretary of State for Social Security, ex p CPAG [1990] 2 QB 
540 


18 R v Inspector of Pollution ex p Greenpeace [1994] 1 WLR 570. 
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those views and interests are’.19 Many active campaigning groups high in the 
courts’ favour would certainly fail even this lax test of democratic stake. In any 
event, I would argue that Cane’s test of ‘democratic stake’ is hardly practical. 
Courts have no machinery for ascertaining ‘democratic stake’ — unless perhaps 
they were to enlist the help of the Electoral Reform Society and conduct a ballot of 
members as trade unions now have to do.” 

However this may be, Greenpeace was not really interested in associational 
standing. Its claim was simply to represent the public interest, a second and 
altogether bolder step. English law has never recognised the citizen enforcement 
action or actio popularis. The classic approach is that of Schiemann J, in the Rose 
Theatre case, where a small group of actors and well-wishers came together 
expressly for the purpose of challenging the refusal of Nicholas Ridley, then 
Secretary of State for the Environment, to list the site of Shakespeare’s Rose 
Theatre for heritage purposes. Correctly, Schiemann J asserted that courts are not 
there at the beck and call of every individual who is interested in testing the 
legality of an administrative act or decision. Where no individual rights are directly 
or closely affected, the answer lies in the political process. This judicial self- 
restraint is the central premise of what John Griffith has described as our ‘political 
constitution’.?! Compare the view of Otton J in Greenpeace? that, if he were to 
deny standing to Greenpeace, ‘those it represents might not have an effective way 
to bring the issues to court.’ This view, currently in the ascendant, radically 
changes the traditional role of English courts by suggesting a generic law 
enforcement function; in fashionable terminology, courts in this model could be 
described as providing machinery for accountability. The Pergau Dam case” 
marks a new high watermark in the substitution of legal for political accountability. 
Here the World Development Movement, somewhat improbably described in court 
as ‘a non-partisan pressure group’, was allowed to challenge a grant of 
development funds by the Foreign Secretary to the Malaysian Government for 
the construction of a dam considered by environmental groups to be an ecological 
disaster. The case is the more striking because the department, through its 
Permanent Secretary, was accountable through the audit process to the Public 
Accounts Committee, while the minister was responsible to the House of 
Commons, where the matter was pursued actively.” 

In line with this reasoning, a Law Commission report in 1994 recommended a 
twin-track standing system, a test to which in practice the courts seem currently to 
be operating. Individuals would have to show that they had been ‘personally 





19 P. Cane, ‘Standing, Representation and the Environment’ in L Loveland (ed), A Special Relationship? 
American Influences on Public Law in the UK (Oxford: Clarendon, 1995) 136. 

20 The EC Court of First Instance takes a different view, however. before permitting group 
representation, it that the body should ‘represent its members’ and examines its constitution: 
see Case T-114/192 BEMIM v Commission [1995] ECR Il-147; Union européenne de |’artisanat et 
des petites et moyennes entreprises (UEAPM) v Council [1998] RLR 602, noted B. Bercusson, 
‘Democratic and Labour Law’ (1999) 28 ILJ 153. 

21 J.A.G. Griffith, ‘The Political Constitution’ (1979) 42 MLR 1. 

22 n 18 above. 

23 See D. Oliver, Government in the United Kingdom: The Search for Accountability, Effectiveness and 
Citzenship (Milton Keynes: Open University Pross, 1991) 26. 
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25 See Pergau Hydro-electric Project, HC 155 (1994/5) and for comment, F. White, L Harden and K. 
Donnelly, ‘Audit, accounting officers and accountabihty: the Pergau Dam Affair’ [1994] PL 526. 

26 Law Commission, Administrative Law: Judicial Review and Statutory Appeals, Law Com No 226 
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adversely affected’ by an administrative act or decision,” while standing for a 
public interest action should be that, in the view of the High Court, it is ‘in the 
public interest for an applicant to make the application’. This test, like the 
Federation case, noticeably shifts the centre of attention from the applicant to the 
merits of the cause (in technical terminology, from standing to justiciability28). The 
Law Commission specifically declined to set out guidelines, leaving the core 
question of who should have access to the judicial process to be resolved on a case- 
to-case basis by judicial discretion. No definitive definition of a ‘public interest 
action’ has so far evolved.” For legal aid purposes, a public interest case is one 
which affects ‘a wider group of people than those directly involved’ ,» a definition 
which entirely by-passes the question of public interest, conflating it with class 
actions; in contrast, a well-known judicial definition describes a public interest 
challenge as one in which the issues are of general importance but ‘the applicant 
has no private interest in the outcome of the case’.3! Similarly, the test of 
“adversely affected’ could be read as narrower than the test currently in use and has 
been said to create a presumption against individual standing,*2 while the question 
is left open by the Law Commission as to whether individuals can utilise the public 
interest action or whether it is to be restricted to groups. 

So the Law Commission proposals could be read to reverse, to the detriment of 
the individual citizen, the traditional position whereby a campaigning group 
seeking judicial review needed to operate behind the name of an individual, or 
‘frontman’. Under the new miles, would Mrs Victoria Gillick, intrepid crusader 
against contraceptive advice for the under age schoolgirl, need to shelter under 
the skirts of the Pro-Life Alliance or SPUC, names picked because they are both 
actively engaged in public interest litigation? The courtroom door could remain 
closed to the individual citizen unless ‘adversely affected’, while the nameplate of 
a pressure group, which may of course be nailed up by a single individual, could 
found a claim to standing. Something like this has already happened once, when 
the Equal Opportunities Commission, acting in the name of part-time workers, 
challenged domestic legislation on the grounds of incompatibility with a European 
directive.4 Mrs Day, a domestic worker, whose name had been attached to the 
action, was not granted standing. Though clearly less than satisfied, the House of 
Lords allowed the case to proceed as a public interest action, on the ground that it 
- was ‘too late’ to deny standing to the EOC. Here the judiciary seems to be out of 
line with the thinking of Parliament during the passage of the Human Rights Act; 
section 7(1)(b) of the Act restricts the right of challenge to the ‘victim’ of an 
infringement (in other words, someone who is directly affected) nor is there any 
provision for intervention, both points contested during debates on the bill in the 
House of Lords.35 





27 At pera 5.20. 

28 A point further explored by P. Cane, ‘The Function of Standing Rules in Administrative Law’ [1980] 
PL 303 and ‘Standing, Legality and the Limits of Public Law’ [1981] PL 303. 

29 Public Law Project, above n 10, pp. 20-25. The PLP research is premised on thus definition. 

30 Lord Chancellor's Department, ‘Access to Justice with Conditional Fees’ (London: Lord Chancellor’ s 
Department, 1998) para 3.32 (emphasis mine) 

31 R v Lord Chancellor ex p CPAG [1999] 1 WLR 347. 

32 Review of the Crown Office List, above n 6, 72-3 

33 Gillick v W. Norfolk & Wisbech Area Health Authority [1986] AC 112 noted Harlow (1987) 50 MLR 
568. 

34 R v Secretary of State for Employment, ex parte EOC [1994] 1 All ER 910. 

35 On standing, see M. O’Brien MP, Under-Secretary of State, Home Office, HC Deb vol 313 cols 
1084-6 24 Juno, 1998; on interventions, see the exchange between Lord Lester and the Lord 
Chancellor, Lord Irvine, HL Deb vol 583 cols 825-831 24 November 1997. 
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Interventions 


Before moving on to consider the basis for the claims of campaigning groups to 
represent the public in public interest cases, it is convenient to deal with the 
position of intervenors. In England, as opposed to America, the situation of third 
parties seeking rights to participate in litigation between other litigants was almost 
hopeless. Only if ‘directly affected’ were they entitled to be served with notice of 
the proceedings and be represented by counsel at the hearing.» True, the court has 
always had power to turn for help to an or impartial ‘friend of court’ (amicus 
curiae), whose role is to provide the court with argument and information to 
supplement legal argument. This power was invariably used to appoint an official 
figure, usually the Attorney-General, Official Solicitor or Counsel from a list 
maintained by the Treasury Solicitor and has regularly been used in the Family 
Division. 

But alongside the softening of standing rules, we find the rules on intervention 
being relaxed. Perhaps because it was less familiar, this process was much more 
gradual. The Equal Opportunities Commission was invited to explain the effects of 
European Community law, the United Nations Commissioner permitted to 
Seia ee counsel on the way in which the Convention on Refugees should 

Both were official bodies. In contrast, when in 1986, the 
cule 8 Legal Centre, a campaigning group, asked permission to submit written 
evidence to the House of Lords in the Gillick case, it was brusquely shown the 
door. 

From here, almost unnoticed, we have moved very fast indeed. Today 
‘respectable’ campaigning groups, such as Liberty and JUSTICE, are allowed to 
intervene almost as a matter of course in cases, typically to provide information on 
international law or the interpretation of human rights conventions or the practice 
of other governments and jurisprudence of other courts, producing such a degree of 
information overload that the courts have recently moved to curtail it.4? Permission 
has also been given for more overtly political groups, such as Compassion in 
World Farming,*! to be heard. Finally, the new Civil Procedure Rules introduced 
changes whereby ‘any person’ may apply for permission to file evidence or make 
representations to the court, and, in proceedings which involve ‘the meaning of a 
document, including a statute’, the court is empowered to appoint a person to 
represent either a class of persons with the same interest in a claim or, more 
mysterious, a class of persons who ‘cannot easily be ascertained’ 4? 

To sum up, we are seeing a shift away from the traditional bipolar and 
adversarial lawsuit familiar to common lawyers, to something more fluid, less 
formal and possibly less individualistic in character. By making access easier, 
judges are subtly changing the rules of the game. A novel public interest action is 
in the making, with the help of which campaigning groups are gaining entry to the 


36 Order 53, rule 5(3), applicable only to persons who wished to be heard in opposition to the 
application But see now Part 54.15, which includes those wishing either to contest or support the 


claim. 

37 Shields v E. Coombes (Holdings) Ltd [1978] 1 WLR 1408. 

38 R v Home Secretary ex p Srvalaanaran [1988] AC 958. 

39 Gillick v W. Norfolk & Wisbech Area Health Authority, above note 33. And see Pressure Through 
Law, 196-8. 

40 Practice Note (citation of cases: restrictions and rules) [2001] 2 All ER 510. 

41 R v Coventry City Council ex p Phoenix Aviation [1995] 3 All ER 37. 

42 CPR, Part 54, Rule 54.17 and CPR, Rule 19.7. The rubric would cover the class of potential claimants 
for welfare benefit in R v Secretary of State for Social Security, ex p CPAG [1990] 2 QB 540. 
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legal process. No serious credentials in the form of ‘democratic stake’ are required 
of them. 


Justifying the public interest action 

Access to justice 

The most important strand in forming the modern public interest action is probably 
the access-to-justice movement. Though its origins are much older, the access-to- 
justice movement gained momentum in the heady days of the 1970s and has never 
entirely lost its force. Radical lawyers, practising first in the US and later in 
Britain,* noted with dismay the gaps left unfilled by legal aid systems and saw the 
inadequacy of legal services as a serious omission in the provision of the welfare 
state. The strong ideology of community lawyering, manifested in the setting up of 
community law centres, was important in building a strong bias towards collective 
legal action.“ This propensity first underlies the representative action, next entices 
the representative to set in place the opportunity for public interest actions and 
finally, results in the claim to undertake litigation in their own name. Mauro 
Cappelletti, a major contributor to the spread of the movement during the 1970s,45 
described a situation of ‘organisational poverty’, which rendered the individual in 
modem, ‘massified’ societies powerless in the face of multinational corporations. 
A category of ‘diffuse’ or collective rights was coming into being, not be easily 
vindicated by individuals. His aim was to justify extension of the class action, 
more especially the consumer class action. The reasoning is, however, easily 
extended to the representative and public interest action in public law and it is an 
argument which necessarily gains further credence in the present era of human 
Tights; if rights are to be in the care of the judiciary and are primarily defensible 
through litigation, access to legal services becomes an ancillary right.“ The need is 
one to which the present Lord Chancellor made passing reference during the 
passage of the Human Rights Act,“ though, as human rights actions are to remain 
narrowly confined to victims, it is not clear that public interest actions are an 
entirely appropriate method of financing them. 

The present managerial reforms of the legal aid and civil justice systems relate 
closely to the phenomenon of ‘New Public Management’ throughout the public 
service. It is therefore natural to find them similarly ‘informed by a rhetoric which 
stresses responsiveness to the client’.49 Access to justice was a term of reference 
for Lord Woolf in 1995 and his Civil Justice Review placed great emphasis on the 


(London: 
45 Arguably, the movement reached its academic apotheosis with the publication of the mammoth 


46 M. Cappelletti, ‘Alternative Dispute Resolution processes within the Framework of the World-Wide 
Access-to-Justice Movement’ (1993) 56 MLR 282 I owe this point to my colleague, Jo Jacob. 

47 C. Harlow, ‘Access to Justice as a Human Right: The European Convention and the EU’ in P. Alston 
(ed), The European Union and Human Rights (Oxford: Oxford University Press, 1999). 

48 HL Deb vol 583 col 830-1 24 November 1997. 

49 A. Sherr, R. Moorhead and A. Paterson, ‘Assessing the quality of legal work: measuring process’ 
(1994) 1 International Journal of the Legal Profession 135, 140. 
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need to make justice accessible. The present Lord Chancellor, whose motives 
may be more cynical, supports a Community Legal Service®! and has recently set 
aside money from the legal aid budget for ‘public interest cases’, defined only as 
cases ‘having a significant wider public interest’ but specifically stated to cover 
judicial review and human rights.”? A new Public Interest Advisory Panel, 
designed to ‘represent consumers’, advises the Legal Services Commission* and 
several leading public advocacy groups, including the Public Law Project, the 
Legal Action Group and JUSTICE, have been involved. Some — Liberty, the Public 
Law Project and the Joint Council for the Welfare of Immigrants — have also 
signed contracts to provide back up and training services to the Community Legal 
Service in their area of expertise and to maintain telephone help lines and websites. 
In addition, the Public Law Project has just completed an ‘action research’ project 
into third party interventions, with a view to establishing criteria by which ‘cases 
suitable for intervention’ can be identified and brought to the notice of potential 
intervenors. There is already a guide to making interventions on its website. There 
is a parallel to be drawn with the position in which guardians ad litem in child care 
cases are beginning to find themselves, lumbered with a variety of not entirely 
compatible roles which threaten their objectivity.°> In the case of campaigning 
groups, there is the added complication of their political and campaigning role. 

Three further justifications are commonly advanced for public interest actions. 
The first, most commonly advanced by practitioners, is that representative actions 
are ‘efficient’, by which is meant that the case will be better presented and easier to 
adjudicate. As already suggested, this explanation is defective, since it entirely 
passes over the key question of whether the case should come to court in the first 
place; in other words, justiciability is assumed. The second sees the public interest 
action as an aspect of globalisation, imported with the human rights movement 
from the practice of international courts and institutions. The third, more 
theoretical explanation seeks to justify the representative action by reference to 
theories of pluralist democracy. 


Efficiency 


In the Greenpeace case,°5 it was the judge’s view of the group’s expertise and 
access to ‘experts in the relevant realms of science and technology (not to mention 
the law)’, suggesting the ability to mount a ‘carefully selected, focused, relevant 
and well-argued challenge’, which tipped the balance. His language recalls the nice 
metaphor of the class action, used in mass consumer or environmental toxic tort 
actions, as a ‘judicial vacuum cleaner’, collecting up identical lawsuits and s0 
tidying away the courts’ caseload.*” According to this reasoning, group standing 
and intervention could be seen as two of a range of measures introduced by courts 
— of which the controversial decision in Pepper v Hart to allow wider use of 
parliamentary debates and reports is but another example’ — to deal with the 





50 Woolf I, n 7 above, 2. 

51 J. Sten, The Commmnity Legal Service: Justice for All?’ (2001) 11 Consumer Policy Review 34. 
52 Logal Services Commission, Funding Code Guidance, s 3.3.4. 

53 J. Gould, ‘Advising on public mterest cases’, Legal Action, December 2000, 17. 


56 R v Inspector of Pollution ex p Greenpeace, above note 18. 
57 S.Yeazell, ‘From Group Litgation to Class Action’ 27 University of Calyformia Law Review 514 (1980). 
58 Pepper v Hart [1992] 3 WLR 1032. 
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problems of complex decision-making. Both could be viewed as an aid to deal with 
the problems posed by scientific and technical evidence, difficult alike for 
individuals to access and judges to interpret. The increased complexity of a world 
based on science and technology and a globalised consumption economy in which 
public and private, national and transnational are increasingly interlocked, is 
reflected in a spider’s web of polycentric and complex decisions. Increasingly, 
these surface in the judicial dispute-resolution process. Courts, so the argument 
runs, need to adapt and modernise their procedures. This was actually the 
argument, put forward during the 1970s by the American academic, Abram 
Chayes,°° for new public law procedures, including wider access and intervention 
rules, in public interest cases. Perhaps our judges are tacitly accepting the same 
line of reasoning. 

But we need to be very careful about this easy assumption, which may push 
courts into areas of policymaking to which their procedures are inherently ill- 
adapted. In a classic article, to which English courts pay insufficient attention, ®! 
Lon Fuller argued that complex or ‘polycentric’ disputes, loosely defined to mean 
disputes involving ‘many affected parties and a somewhat fluid state of affairs’, are 
unsuited to resolution through adjudication, because they may cause repercussions 
in other policy areas or on persons who are not party to the proceedings. Fuller’s 
reasoning relates to the style and method of adjudication. As not all the affected 
parties can participate in the legal proceedings, the court is inadequately informed 
as to the probable repercussions, so that the outcome will be either an irrational 
decision or one incapable of implementation. For Fuller, and more recently for 
Jobn Allison in this country,” this is an argument for judicial restraint. Fuller’ s 
notion of polycentricity reflects the more traditional policy/principle divide, to 
which Ronald Dworkin notably subscribes, the subject of a celebrated judicial 
warning by Lord Pearson, at the time chairing a Royal Commission on personal 
injuries litigation.“ Invited to introduce a substantial extension to the legal 
doctrine of vicarious liability, to accommodate the growing practice of insuring the 
family car in the name of the wife, Lord Pearson cautioned that such innovations 
were ‘not suitable to be introduced by judicial decision’ because they raised 
‘difficult questions of policy, as well as involving the introduction of new legal 
principles rather than extension of some principle already recognized and 
operating. The questions of policy needed consideration by the government and 
Parliament, using the sources at their command for making wide enquiries and 
gathering evidence and opinions as to the practical effects of the proposed 
innovations’ .65 

Are modern judges more self-confident and assertive? In Heil v Rankin, which 
again concerned the level of damages in personal injuries litigation, a five-man 
Court of Appeal was summoned to hear eight selected cases which dealt with 

ch eS es for pain and suffering. The end product was more than sixteen parties, 
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and written representations were received from the Association of British Insurers, 
Eagle Star Insurance, the Iron Trades Insurance Company and the Forum of 
Insurance Solicitors. The Association of Public Injuries Lawyers, a very active 
campaigning group, presumably supported the opposite side. The bipolar, 
adversarial nature of the lawsuit had been demolished, adding substantially to 
complexity, though not necessarily to efficiency. The court, acting primarily on a 
Law Commission report on personal injuries damages recently presented to the 
Lord Chancellor,® decided to implement the report, though only in part. 

These procedures, reminiscent of parliamentary Private Bill procedure, are really 
very questionable. No criteria for the choice of cases was given. A random factor is 
inevitable; a court cannot, as a researcher can, advertise for statistically appropriate 
personal injuries litigants — though it should be said that lobbyists and campaigning 
solicitors can and frequently do, especially when putting together test cases, as was 
done in the case of the tobacco litigation. These intervenors were neither 
representative nor impartial — the insurance industry is no mean hand at political 
lobbying! The Law Commission report had in fact been based on consultation and 
even this limited consultation exercise was wider and less partial than intervention 
procedure can ever hope to be. Best practice in the public sector, where ‘New 
Public Management’ methodology places a high value on consultation, is 
contained in a Cabinet Office Code of Practice on Written Consultation. This 









means ... and effectively drawn to the attentieff A 
individuals’. Responses have to be ‘carefully ang 


result of a limited opinion poll conducted before the“p&per was put out to 
consultation.®§ Again this is a controlled experiment and one which is moreover 
subject to the political controls of parliamentary approval. ip 7 

Intervention and amicus procedure cannot hope to compete with this f 
methodical exercise nor, indeed, should it. Courts are not surrogate legislatures. It 
is not their place to make this type of policy choice nor should they attempt to 
mimic legislative procedures. Intervention cannot make up for the fact that the Law 
Commission Report referred to in Heil v Rankin had never been debated by 
Parliament, despite the fact that the Public Accounts Committee is known to be 
concerned at the drain on NHS resources caused by medical negligence litigation, 
which has stimulated a report from the National Audit Office. Nor (as counsel for 
the health authorities expressly reminded the court) had the Law Commission 
report, in contrast to that of the National Audit Office, attracted media attention 
and debate. 

Intervention cannot legitimate judicial lawmaking. It is more likely to provoke 
the type of question about the relationship of intervenors and judges that was asked 
in the Locabail case — a case which pertinently tidied away the worst effects of 
Pinochet” — where the Court of Appeal strangely ordered the rehearing of a traffic 
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accident case, after the curious objection was made that the presiding judge had 
strongly expressed victim-oriented views in articles about personal injuries 
litigation in professional journals.”1 The relationship between judges and 
government may also come under scrutiny. Government already possesses an iron 
grip on the legislative agenda, including now the majority of Private Members’ 
Bills. It would bring the judiciary into disrepute and imperil its independence if it 
were to be thought that government could pass the responsibility to judges to 
implement Law Commission reports. Thus the policy/principle divide reflected in 
Fuller’s notion of polycentricity is a necessary protection for the judicial process. 


Internationalisation 


Campaigning groups, or ‘non-governmental organisations’, to give them the 
blander and more respectable title used in international affairs, play an important 
role on the international stage. They cluster around international organisations, 
gaining status from their formal recognition by the United Nations, which 
maintains a register and consults regularly with them. They give evidence to UN 
committees, including the quasi-judicial Committee on Human Rights; JUSTICE 
and Liberty, for example, together with several other NGOs, have presented 
evidence at hearings on the state of human rights in the UK. Some, like Statewatch 
or Amnesty International, see their central function as that of watchdog. They 
provide reports and briefings on subjects such as policing, the death penalty or 
torture, which can serve as the basis of other people’s interventions. 

The place of NGOs in international courts represents a halfway house between 
the inter-state legal proceedings of international law and the legal systems of 
nation states, invariably open to individuals. Their privileged role in the legal 
process derives from the inevitable problems of enforcing international law. The 
law enforcement function of NGOs has escalated with the introduction of human 
rights conventions and their attendant courts; JUSTICE, Liberty and Interights, for 
example, all exercise a public advocacy function of advice and representation at 
the European level. The more proactive groups have developed soplustichted test 
case strategies’ and several are experienced ‘repeat players’. As a major 
objective for NGOs is the dissemination of uniform standards in human rights, it is 
natural for them to tum from the international to the national level, and they now 
intervene regularly before domestic courts. As they do this, they push national 
courts to accept procedures, notably the cheap and effective American amicus 
brief, with which they have become familiar on the international plane.” It is no 
coincidence that the leading article on third party intervention in the Strasbourg 
Court of Human Rights was written by Anthony Lester QC, who appeared for the 
EOC in several of the early cases involving amicus briefs. 

Significantly, the first time the House of Lords accepted advice from a source 
other than a Crown lawyer or government agency, it was to the UN High 
Commissioner that they turned.’ It is a short step to turn to NGOs as specialist 
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advisers on international law and practice. This is a dangerous slippage which fails 
entirely to take into account the real role of NGOs. Amnesty International does not 
aspire to the sort of neutrality on which the reputation of the International Red 
Cross/Crescent has traditionally been based and which is expected alike of the 
judge and official expert adviser. With the majority of NGOs, it defines its role in 
terms of political advocacy, its function being to act as mouthpiece for a particular 
viewpoint. This is the view of advocacy that NGOs bring to court. In the barrage of 
publicity which greeted the unfortunate Pinochet saga,” with its devastating effect, 
albeit temporary, on the standing and authority of the House of Lords, one minor 
procedural point passed unnoticed: the challenge arose directly from a request by 
Amnesty International and two other human rights bodies to be represented as 
intervenors in the extradition proceedings. In a turn of events which one hopes will 
be unique, the decision of the House of Lords had to be set aside after a challenge 
to the integrity and impartiality of Lord Hoffmann on the basis of his connection 
with Amnesty’s charitable wing. This affair underlines the growing perception of 
NGOs as campaigning groups. It not is not a happy precedent for an extensions to 
the intervention process. 

It has been suggested that the role of NGOs as intervenors in international law 
cases is rooted in theories of deliberative democracy.” Whether or not this is so, to 
replicate the privileged international standing of campaigning groups at national 
level is unjustified. The status of NGOs in international relations relates directly to 
the absence there of democratic processes and of any functioning civil society. 
NGOs are often the only unofficial actors on a stage dominated by states and 
multinational enterprises, whose own human rights record may be suspect.” It is 
tempting to fall into the trap of seeing them not only as components but as the 
whole of globalised civil society. In the context of a democratic national political 
system, this equation is unacceptable. Campaigning groups like Greenpeace or the 
World Development Movement may be membership groups but neither their 
world-wide nor their national membership can easily be consulted; their policies 
are dictated by the small élite of professionals who actually run them. 
Consequently, Cane’s ‘democratic stake’ test is not satisfied. In public interest 
litigation, campaigning groups can be treated as experts provided their hidden 
agenda is overtly recognised. Alternatively, they can be treated as single issue 
political parties, in which case their presence as advocates in the legal process 
needs a different justification. Otherwise, as Trevor Allan remarks,” the triumph 
of pressure groups or factions or special interests will mark a corruption of the 
legal process. To put this important point differently, too close a relationship 
between courts and campaigning groups may result in a dilution of the neutrality 
and objectivity of law. 


Participation and pluralism 


Perhaps the strongest theoretical justification for the public interest action lies in 
theories of pluralist and participatory democracy, of the type associated with the 
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name of Robert Dahl. Dahl has spoken of a society in which ‘the demos is fully 
inclusive and where it exercises final control over the agenda of decisions’ .8? As a 
consequence, high priority is accorded to direct participation in civil society by the 
citizenry, which operates not only through the constricted medium of political 
parties but also through a plurality of interest groups. But while it is very widely 
accepted that campaigning groups play an important part in the political process, 
this does not necessarily imply a right greater than that of individuals to invoke the 
law. In the United States, where the policy-making role of the Supreme Court had 
long been recognised,®! the idea of interest representation in the courtroom was 
easily digested during the 1970s and used by radical lawyers to buttress their 
claims for access to justice for the under-privileged.®2 Widened standing also 
allowed for the protection of intangible interests, notably the environment, not 
covered by traditional standing rights. This is the reasoning of Richard Stewart’s 
famous article on the reform of American administrative law.®3 There is a clear 
link between a democratic right to participate in policy- and rule-making; the right 
to go to court to protect that right; and the right to participate in the court’s 
decision.§4 

We have here a theory which not only links political participation with legal 
rights of access to the court but is likely to prove attractive to the English judiciary, 
much preoccupied, as already noted, with the notion of ‘responsive law’. An 
accessible justice system is one that is welcoming, transparent and user-friendly, 
all values strongly represented in the Woolf Reviews, and a theory of participatory 
justice can be generally useful in helping to counter the perception of courts as 
somehow unrepresentative and undemocratic. If courts are seen to be partici 
and responsive, they too can claim a sort of democratic legitimacy, based not on 
the representativeness of election but on popular participation. In Britain, this may 
be particularly enticing as we move into a period when trust in the institutions of 
representative democracy seems to be falling and a new form of popular 
democracy is in the making, creating demand for direct input into decision-making 
in every sphere of public life. 

The idea of popular democracy is, however, replete with fallacies and the belief 
that the populace can participate in every stage of every decision is simply one of 
them. James Bulger was the victim of a horrendous murder committed by two 
young children, Robert Thompson and Jon Venables. Following a trial later found 
by the Strasbourg Court of Human Rights to breach the right of fair trial guaranteed 
by Article 6(1) of the European Convention,® the trial judge set a ‘tariff’. There 
was much disagreement over the appropriate period; the trial judge opted for eight 
years; the Lord Chief Justice (Lord Taylor) substituted ten. Influenced, so it is said, 
by a victim support group and media pressure, the Home Secretary (Michael 
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Howard), exercising statutory powers,® substituted a term of fifteen years. The 
House of Lords later ruled this decision unlawful and irrational,®’ declaring that the 
material considered by Mr Howard was irrelevant and inadmissible; in exercising 
his power of revision, the Home Secretary was acting like a sentencing judge and 
‘must ignore a newspaper campaign designed to encourage him to increase a 
particular sentence’. 

But the Strasbourg Court went further in its judgement, ruling that, for a 
politician to have the last word in sentencing individuals, was incompatible with 
the Article 6(1) right to trial by an independent court. The Home Secretary (J ack 
Straw), announced to the House of Commons that he would introduce legislation 
to regularise the situation; in the meantime, he would ‘set tariffs according to the 
recommendation of the Lord Chief Justice’.88 Lord Woolf LCJ issued a Practice 
Direction outlining the probable range of sentence and stating that he would 
announce his reasons in open court ‘after taking into account any written 
representations’.®9 The cases of Thompson and Venables were referred. A 
statement came in from James Bulger’s family, after which Lord Woolf 
published his recommendation of a tariff of seven years and eight months, 
expressly designed to expire on the date of the judgement and duly implemented 
by the Home Secretary. In his reasons, Lord Woolf insisted that the 
representations were ‘limited to the effect of crimes upon the victim’s family. 
It is not an invitation for the family to indicate their views as to what they would 
regard as an appropriate tariff’. Any further representations, he said, must be 
directed at the Parole Board.” 

The Bulger family, somewhat less than pleased, applied for judicial review of 
Lord Woolf’s recommendation. In the light of case law discussed earlier, they 
might have expected a sympathetic hearing. But the Court of Appeal 
unanimously ruled the application inadmissible.°! Wide standing, Rose LJ said, 
was necessary in public law cases because of the importance of being able ‘to 
call decision makers to account lest the rule of law break down and private law 
rights be denied by public bodies’. Criminal cases were different, as both the 
defendant and the Crown could appeal.% This was a sensible and courageous 
decision but the reasoning cannot be sustained. This was not a criminal appeal 
but a classic public law action in which the Bulger family sought to ‘call a 
decision maker to account’ by means of the judicial review action. They had, 
after all, participated in the decision-making through the medium of written 
representations. So the Bulger affair raises rather starkly the problems which flow 
from widened access. Rose LJ had indicated the Court of Appeal’s concern by 
asking a significant question: ‘If the family of the victim could intervene why not 
the family of the defendant, or organisations representing victims or offenders?’. 
Why not indeed? Something very similar had happened at earlier stages in the 
proceedings, when JUSTICE had been permitted to intervene both in the original 
House of Lords decision and in the Court of Human Rights,” presenting what 
can only be described as a liberal brief. 
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There is a sting in the tail of these proceedings, which shows what headway has 
been made by the persuasive victims’ lobby. At the recent election, both the 
Labour and Liberal Democrat manifestos promise a Bill of Rights for victims, with 
a statutory right to present their views on the impact of the crime to the court 
before sentencing. Perhaps the courts were right to even up the process by 
admitting JUSTICE as intervenor? 


Conclusions 


The rhetoric of popular democracy which is beginning to infuse every aspect of 
modern life is placing the judiciary, in common with all our established political 
and constitutional institutions, under a good deal of pressure. The system of 
representative government we have painfully constructed is coming under attack. 
Representative democracy is weakening before the powerful but illusory vision of 
a popular, participatory democracy in which focus groups seem more important 
than Parliament. The climate of public opinion is relentlessly anti-elitist and, in a 
plural community, the concept of representation is losing power to the idea of 
representativeness, bringing pressure for the judiciary to be more typical of the 
community.” The appetite for transparency and accountability seems insatiable. 
Every decision is seen as endlessly contestable, redressable through compensation 
or at least apology. There are obvious threats here to the central tenets of judicial 
process: independence, objectivity and finality. Pressure comes directly from 
consumers and the groups set up to represent them. It comes, as we have seen, from 
the interest groups and single-issue campaigning groups which have proliferated to 
the point that they are beginning to rival political parties.% It comes from the 
powerful and all too often irresponsible media. More important, there is pressure 
from governments which have invested heavily in the rhetoric of popular 
democracy and modernity, while at the same time seeking to implement its policies 
through centralised managerialism. They are certainly not committed to the 
doctrine of separation of powers. In this context, the experiments on which I have 
chosen to focus can be read as a small part of a new judicial culture, necessary to 
enhance and reinforce the role of the judiciary in public affairs. 

Clearly the judiciary needs to respond to the most legitimate of these pressures 
and much can honourably be conceded to ‘modernisation’. Judicial proceedings do 
need to be ‘transparent’, if only to live up to the important principle of public 
justice. They do need to be speedy and well managed. They do need to be user- 
friendly, though we should not deduce from this that everyone or anyone in 
particular should become a user. And we are just at a particularly awkward 
juncture, when our courts are having to take on new constitutional functions with 
little guidance as to what is expected of them. Human rights cases involve 
important, sometimes momentous, issues, which merit wide and informed public 
discussion. Jt is a matter of regret that the debate is neglected by political parties 
and too often obscured by the tendency of the media to personalise the political. 
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The legal debate, which should be a dialogue with the public,” needs to be 
accessible and may demand new procedures. 

Ironically the case for a popular right of intervention based on the ideal of 
pluralist, participatory democracy is strongest in a constitutional court. Indeed, the 
extent to which our experimentation is derived from constitutional courts with 
human rights jurisdictions, notably the Canadian and US Supreme Courts is not 
coincidental, though we may have failed to note the extent to which these 
jurisdictions have in recent years retrenched.® In a specialised constitutional court, 
the managerial consultation procedures of good public management could permit 
the invitation to participate to be extended to everyone. There would be no 
logistical problem, as representations could be written and received electronically 
and preserved as a dossier available for consultation by the court. The problem is 
that we do not at present possess a constitutional court and the unitary jurisdiction 
that we do have means that public interest and human rights matters can arise at 
any time and in any court, flowing across the boundary. There is a lack of logic in 
permitting interventions and widened standing in the Administrative Court or 
appellate courts, if the powers cannot be invoked in cases designated, purely 
through the accident of choice of court, as ‘private law’ matters. To cite but a 
single example, the celebrated ‘Siamese Twins’ case, involving a total re- 
consideration of the law with regard to surgical interventions which cause death 
through deliberate choice, arose in the Family Division;” it can hardly be argued 
that no issue of public interest arose. 

Using the deceptive metaphor of the courtroom as a political surrogate, 
campaigning groups are gaining entry to the legal process. In terms of my opening 
metaphor, the legal process is transmuting into a freeway and, unless we are much 
more careful, it could degenerate, as has notably occurred in America, into a free- 
for-all. In the present political climate, litigation is often a political tactic. It is a 
step in a wider political campaign, to which the actors, unremittingly adversarial, 
are prepared to return again and again. The battles are global and may be fought in 
diverse national and international forums, as with the Pinochet saga, which caught 
both our politicians and our judges unprepared. It has opened a crack to the 
international human rights lobby, which will not stop pushing until the door is wide 
open. ‘Bringing rights home’ provides further windows of opportunity. 

There is a further danger in the path we are presently treading. A symbiotic 
relationship is developing between courts and campaigning groups in which the 
word ‘court’ assumes an older and less independent sense. As in the Pergau Dam 
case, courts can legitimate the political lobbying of campaigning groups at the 
same time as the campaigners legitimate ever deeper forays into the realm of 





97 C. Harlow, ‘Disposing of Dicey: from Legal Autonomy to Constitutional Discourse?’ m R. Barker 


Rev 490; P. Oliver, ‘Canada’s Two Solitudes: Constitutional and Intemational Law in Reference Re 
Succession of Quebec’ (1999) 6 International Journal on Minority Group Rights 65, 84. On recent 
US developments, see P. Cane, ‘Standing, Representation and the Environment’, in L Loveland (ed), 
A Special Relationship? American on Public Law in the United Kingdom (Oxford: 
Clarendon, 1995); M. Gilleea, ‘Representational Standing: US ex rel Stevens and the Future of Public 
Law Litigation’ (2001) 89 California Law Review 315 and ‘Reinventing Structural Reform Litigation: 
Deputizing Private Citizens in the Enforcement of Civil Rights’ (2000) 100 Col LR 1384. 

99 Where in fact, interventions from the Archbishop of Westmunster and the Pro-Life Alliance were 
accepted: see In re A (Children) (Conjoined Twins: Surgical Separation) [2001] 2 WLR 480 (CA). On 
the illogicality af the public/private distinction, see C. Harlow ‘“Public” and “Private” Law: 
Definition Without Distinction’ (1980) 43 MLR 241. 


© The Modern Law Review Limited 2002 17 


The Modern Law Review [Vol. 65 


policy and politics. Supply creates demand while demand creates supply. 
Fortunately, the remedy is still fairly easy. It is not too late to scrutinise and 
limit rights of access. All that has to be done is to change direction, adopting the 
logic of the Rose Theatre case, as the Bulger decision in truth invites the courts to 
do. The courtroom door should only be open to groups when they are genuinely 
offering ‘public advocacy’ services. Exceptions may be needed but they should 
derive from statute. There are already provisions authorising bodies representing 
disadvantaged minorities, notably the Commission for Racial Equality and Equal 
Opportunities Commission, to offer legal services and act as public advocate. 
Equally, EC legislation covers the ‘diffuse interests’ of consumers or those 
‘intangible’ and ‘collective’ rights in the environment where representation is 
particularly hard.!' Claims to associational standing need to be carefully 
scrutinised and parsimoniously construed. It is, in short, legal, and not democratic 
stake, which groups seeking access to the legal process should be asked to prove. 

If this does not sound particularly ‘democratic’, there is no particular reason why 
it should. Courts are one of the pillars of a modem democracy, just as 
representative government is another.!°! The contribution made by each to the 
democratic process does not have to be identical. Diversity is a key value in our 
society and a crucial attribute of the informal separation of powers on which our 
constitution so precariously balances. Politics cannot do everything. Neither can 
law. Their distinctiveness needs to be recognised. 


s 
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Appeals to Reason 
Mike Redmayne* 


This article considers how statistical reasoning changes conceptions of evidence 
and proof. Beginning with three Court of Appeal judgments in which proof is 
quantified, it traces the implications of statistical ways of thinking about proof 
through the law of criminal evidence. This leads to the bizarre conclusion that 
proof is, by and large, impossible. The argument then takes a more constructive 
turn. The way in which the presumption of innocence is conceptualised in 
statistical argument is criticised and it is suggested that proof depends on a 
precondition of trust in the way suspects are selected by the police. For that trust 
to be deserved, police suspects must be chosen in a legitimate manner. 


I should ... members of the jury just sound a note of caution about the statistics. However 
compelling you may find those statistics to be, we do not convict people in these courts on 
statistics. It would be a terrible day if that were so.! 


Statistical reasoning is a powerful tool. It allows us to quantify and compare, to 
create new concepts and stabilise them. The probabilistic revolution of the 
nineteenth and early twentieth centuries has shaped economics, biology, physics 
and politics in profound ways. Nor has law escaped the transformative power of 
numbers.? To name just two areas: criminal policy and the regulation of industry 
are heavily dependent on concepts — crime rates, court performance, safety levels — 
which could not exist without statistics. The fact-finding decisions of the criminal 
courts, however, have remained largely immune from the deep transformations 
statistical reasoning has visited upon other areas. But some recent appellate 
decisions hint at a way in which evidence and proof might be changed profoundly 
by probabilistic reasoning. It is DNA evidence which provides the background to 
this change. But what makes the shift in reasoning involved so significant is that it 
need not be confined to DNA cases. Once we go beyond DNA, it turns out that a 
statistical conception of proof provokes fundamental questions about the nature of 
evidential processes — about how proof is possible at all. 


DNA and the Doheny direction 


When DNA evidence began to be used in court, a problem quickly emerged. The 
problem was how to present DNA statistics — ‘match probabilities’ — to juries. A 
DNA profile with a match probability of 1 in 3 million means that there is a 1 in 3 
million chance that a person chosen at random from the population will have that 
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same profile.? But, when this statistic is presented, the courts now accept that it 
must not be taken to imply that there is a 1 in 3 million chance that the defendant is 
innocent.‘ The reason for this is that in a large enough population one would expect 
to find several other people with the same profile. Among the whole population of 
the United Kingdom one expects to find 20 such people. But that does not mean 
that there is a chance of just 1 in 20 that the defendant is guilty. There may be other 
evidence to incriminate him. It may also be inappropriate to consider everyone in 
the United Kingdom a possible culprit: the facts of the case may imply that the 
offender is one among a much smaller group of suspects. After agonising over 
these problems, the Court of Appeal in Doheny hit upon an ingenious solution. 
Rather than explaining the subtle but important distinction between the probability 
of guilt given the DNA evidence and the probability of the DNA evidence given 
guilt in semantic terms, it would provide a simple illustration to convey the key 
issues, rather as we have just done in presenting the problem here. Its sample jury 
instruction for DNA cases proceeds as follows: 


Members of the jury, if you accept the scientific evidence called by the Crown, this indicates 
that there are probably only four or five white males in the United Kingdom from whom that 
semen could have come. The defendant is one of them. If that is the position, the decision 
you have to reach, on all the evidence, is whether you are sure that it was the defendant who 
left that stain or whether it is possible that it was one of the other small group of men who 
share the same DNA charactezistics.5 


It is clear that the choice of the United Kingdom as the relevant population here is 
merely an illustration. The court acknowledged that it might be appropriate to 
choose a more limited ‘suspect population’, such as ‘the Caucasian, sexually active 
males in the Manchester area’. 

The Doheny direction goes some way towards ensuring that DNA match 
probabilities are presented to juries in manageable terms. The impact of the DNA 
evidence is conveyed in terms of its ability to whittle a large group of possible 
suspects down to a much smaller group. The jury is then left with a relatively 
simple task: deciding whether any other evidence singles the defendant out among 
this smaller group. There will, however — and this point is crucial to the next part of 
our exposition — be cases where there is no other evidence to implicate the accused. 
Often this will be because the defendant has been identified by a DNA database 
search rather than through conventional investigative strategies. The novelty of the 
database scenario is brought home by a recent news story.” In 1999 a database 
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search linked a man to a Manchester burglary. The match probability was 1 in 37 
million. His protestations of innocence were accepted when a more discriminating 
DNA test excluded him from suspicion. Had this not happened he would have gone 
on trial with extremely powerful DNA evidence against him. Might he have been 
convicted? If so, might he have launched a successful appeal? The cases 
considered in the following section suggest some answers to these questions. 


Three appeals 


Ronald Lashley was convicted of the robbery of a Liverpool post office. The only? 
evidence against him was a DNA match which, on a Doheny direction, left him as 
a suspect along with seven to ten other males in the United Kingdom. There was 
not even any evidence linking him to the Liverpool area. His conviction was 
quashed on appeal. 

Jesse Smith was convicted of the robbery of a post office in Barley, 
Hertfordshire.!° The principal!! evidence against him was a DNA match which, 
on a Doheny direction, left him as a suspect along with 43 other males in the 
United Kingdom.!? His appeal was decided by the same judges and on the same 
day as Lashley’s, but his conviction was not quashed. This was because the DNA 
evidence: 

did not stand alone becanse there was also quite clearly evidence of this man having been 

arrested some shortish distance away. It was not clear this aftemoon precisely how far it was 

away, but he was arrested at Potton gypsy site, Bedfordshire ... and the jury which heard the 
case at Luton Crown Court would no doubt know better than the members of this court how 
far Potton gypsy site would have been from the Barley Post Office Stores.!3 





8 R v Lashley, CA 9903890 Y3 (8 February 2000). 

9 Arguably, in DNA cases there is always other evidence for or agmnst a defendant, such as his age, 
sex, and place of residence. In this article, ‘evidence’ is used in the conventonal sense, of 
“information specifically brought to the jury’s attention’, and the ambiguity in the concept ‘evidence’ 
is covered m discussion of the cases. In Lashley, there was other evidence of a sort: Lashley did not 
testify at trial, and the jury was instructed, pursuant to s 35 of the Criminal Justice and Public Order 
Act 1994, that it could draw an adverse inference from this. During the appeal, the court held that, 
because there was no case for Lashley to answer, no inference could be drawn, thus his silence was no 
longer evidence against him. However, even had there been a case to answer, it is extremely difficult 
to justify drawing an adverse inference in a case like Lashley, where the defence is a simple claim of 
mistaken identification. The defendant is essentially claiming that he has beon the victim of a chance 
process. Other than ‘it wasn’t me’, what on earth is he expected to say in his defence? In an early case 
on inferences from silence, Murray yv DPP (1993) 97 Cr App R 151, Lord Mustill stated that ‘it is not 
in overy situation that an adverse inference can be drawn from silence. ... Everything depends on the 
nature of the issue ... and the extent to which the defendant should in the nature of things be able to 
give his own account of the particular matter in question’ (at 155). This surely excludes Lashley. See 
further J.D. Jackson, ‘Interpreting the Silence Provisions: The Northern Ireland Cases’ [1995] Crim 
LR 587, 601. Unfortunately, this soct of point has now been overlooked, perhaps a victim of a policy 
of making the application of the legislation as simple as possible. Cf Di Birch, ‘Suffering in Silence: 
A Cost-Benefit Analysis of Section 34 of the Criminal justice and Public Order Act 1994’ [1999] 
Cum LR 769, 778-80. 

10 R v Smith, CA 9904098 W3 (8 February 2000). 

11 During the appeal, some weight was put on the fact that Smith had testified and that he had no alibi. 
But this seams to have barely more probative value than Lashley’s silence. How many of us can 
remember what we were doing on a day three months ago? 

12 There was some confusion as to whether the expert had said that there were 43 men or 43 people. The 
Court of Appeal gave Smith the benefit of the doubt (43 men). Given that the match probability was 1 
in 1.27 million, it seems that there were about 43 people in mainland UK. 

13 n 10 above, para 10. 
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In Smith, then, geographical proximity was taken ~ via an appeal to the jury — to do 
the work of singling out the defendant from the 44 strong group. 

One of the attractions of statistics is that they permit the creation of classes of 
equivalence and the comparison of their members.!4 In the cases just described, 
there are two layers of equivalence. First, in each case, groups of n men are 
posited, in which all are initially equal in terms of likelihood of guilt. This 
conceptualisation also creates a second, inter-case, level of equivalence: Lashley 
and Smith are members of similar classes — classes of n men among the United 
Kingdom population — and their cases are easily compared. For the Court of 
Appeal, deciding their appeals on the same day, the comparison must have served 
to highlight the difference between the cases in terms of geographical link. But this 
comparison, which served to distinguish the cases, was — we will soon see — 
simplistic. One of the dangers of statistics is that statistical models are too easily 
taken to mirror reality. But a model is just a model, a better or worse description of 
the world.!5 The Doheny direction is a very simple model of how DNA statistics 
relate to human populations. In a case such as Smith, it can be misleading. 

One ~ still very crude — way of thinking about the evidence in Smith is this. 
Imagine that the residences of the 43 men are evenly distributed over the United 
Kingdom. A grid of 43 squares of equal sizes will contain the residence of each of 
them. How big will each of these squares be? 2093 square miles: which is a box 
each side of which is 46 miles long. Place one of these boxes over Hertfordshire 
with Barley at its centre and, even if our matching man lives at its periphery, he 
cannot be much more than 25 miles from Barley. This simple exercise makes the 
proximity evidence against Smith, who — a road atlas quickly reveals — lived some 
13 miles from Barley, look rather less impressive. 

There is a rather more sophisticated way to examine the case against Smith. 
Imagine a circle drawn around Barley with Potton on its border. Everyone within 
this circle lives at least as close to the crime scene as Smith. Proximity cannot 
distinguish them. On the circumference of this circle lies the city of Cambridge 
(population 110,000), as well as the towns of Stevenage (population 77,000), 
Letchworth (population 32,000), and Bishop’s Stortford (population 35,000). Add 
another eight miles to the radius of the circle and it includes Luton (170,000), 
Welwyn Garden City (40,000) and St Albans (50,000). Even ignoring the latter 
towns, there must be a good 80,000 men of the appropriate age who live more or 
less as close to Barley as Smith. If this is used to provide prior odds against Smith’s 
guilt of 80,000 to 1, then the DNA evidence combines with this to produce a 94 per 
cent probability of guilt.!6 If you think that it is at least sixteen times as bad to 
convict an innocent person as to acquit a guilty person, you should be reluctant to 
convict on this information. 

This is not all. Smith ‘came from a big family ... his father had thirteen brothers 
and sisters’.17 The Court of Appeal recognised the possibility of there being 


14 Seo Desrosidres, n 2 above, passim, and, for a link with legal practices, 46-51; also L Hacking, 
‘Stanstical Language, Statistical Truth and Statistical Reason: The Self-Authentification of a Style of 
Scientific Reasomng’ in E. McMullin (ed), The Social Dimensions of Science (Notre Dame’ 
University of Notre Damo Press, 1992) 152-153. 

15 Seo L Hacking, Logic of Statistical Inference (Cambridge: Cambridge University Press, 1965) 9; R-N 
Giece, Understanding Scientific Reasoning (Fort Worth: Harcourt Brace Jovanovich, 3rd ed, 1991) 
12-49, 126-144, 

16 Calculated via 2 simple application of Bayes’ theorem. The poor odds on guilt are 1:80,000, the DNA 
likelihood ratio 1,300,000/1, giving posterior odds on guilt of 16:1, corresponding to a probability of 
0.94, Because this calculation uses the match probability, tt avoids the confusion over 43 men/pecple. 

17 n 10 above, para 6. 
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relatives of Smith who would match the crime scene DNA, but did not pursue it. 
Perhaps this was because it was Smith who was on trial: with no evidence to 
implicate any relatives, they may have been thought irrelevant. But neither was 
there any evidence (apart from the DNA) to implicate Smith. If equiprobability 
among a suspect population is taken seriously, then any relatives among the 
population are — prior to the DNA test — as likely to be guilty as anyone else. 
Because they are far more likely to match than other members of the population, 
they cannot be ignored. If, for example, Smith has six uncles living as close to the 
crime scene as him, and there is a 1 in 1,000 chance that each uncle shares Smith’s 
profile, then, ignoring all other possible suspects, there is roughly a 0.6 per cent 
chance that Smith is innocent.'8 This probability increases as a function of the 
number of relatives and their degree of relatedness to Smith. 

‘[A] little probability, like a little learning, can be a dangerous thing’.! That is 
one of the lessons of the application of Doheny in Smith. If an equiprobability 
model is used, it should be followed through. That involves thinking of everyone 
who lives as close to the crime scene as the defendant as a suspect, and paying 
particular attention to relatives. Smith also underlines another point about the legal- 
use of statistical reasoning. For Theodore Porter, quantification is a ‘technology of 
distance’. This is meant in two senses. Numbers provide an easy means of 
communication within and between disciplines, and the n men of the Doheny 
model work well in this respect. They allow the potentially confusing match 
probability to be translated into a concept which is probably more helpful to jurors. 
Quantification also distances by objectifying. In the Doheny model there is a 
problematic aspect to this objectivity. The seven men in Lashley seem all too real — 
we can imagine them going about their lives as Lashley stands in the dock. But the 
seven men do not really exist: they are just a means of translating certain statistical 
assumptions into manageable terms. There are very probably not seven men, but 
some other number — perhaps more or less — who share Lashley’s DNA profile.?! 
The figure seven is what statisticians call an ‘expectation’ or ‘mean’, but to talk in 
these terms moves us towards the more subjective notion of inference, something 
the courts are less comfortable with.’ By turning probabilities into concrete 
numbers, Doheny leaves less room for uncertainty.” 

ripe Hookway was convicted of the robbery of a bank in Salford. The 

evidence against him was the testimony of a ‘facial mapping’ expert. The 

18 See, generally, DJ. Balding, ‘Interpreting DNA Evidence: Can Probability Theory Help?’ in JL 
Gastwirth (ed), Statistical Science in the Courtroom (New York: Springer, 2000) 58-60. 

19 Gigerenzer et al, n 2 above, 258. 

20 T.M. Porter, Trust in Numbers: The Pursuit of Objectivity n Science and Public Life (Princeton: 
Princeton University Presa, 1995) ix. 

21 The probability that there are exactly seven 1s just 0.15. There is a 0.46 probability that there are leas 
than seven, and a 0.39 probability that there are more. For the mathematics behind these figures, see 
LW. Evett and B.S. Weir, Interpreting DNA Evidence: Statistical Genetics for Forensic Scientists 
(Sunderland, MA: Sinaner, 1998) 53. 


22 As Hacking puts it: ‘When we model processes m terms of probability, we suppose that there 1s some 
objective characteristic of things that behaves just like, say, an um from which coloured balls are 


(Cambridge: Cambridge U; by 
above, 174. For judicial discomfort with probabilistic inference, see R v Adams [1996] 2 Cr App R 
467; R v Adams (No 2) [1998] 1 Cr App R 377; US v Shonwb! 103 F 3d 1085 (1997). 
23 Fora situation where this is perticularty problematic, see Redmayne, n 4 above, 72-73. For further 
emticism of the Doheny direction, see Evett et al, n 3 above, 348-355. 
R v Hookway [1999] Cum LR 751. 
As in Lashley, an inferences was drawn from Hookway’s failure to testify. It is equally puzzling why 
legitimate. 
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expert carried out a detailed examination of photographs of Hookway, and 
compared them to photographs of the robbery. He found a number of similarities 
between them. His findings were, he said, ‘very powerful support for the assertion 
that the offender was the appellant’.*6 He could not, however, say for sure that 
Hookway was the robber. ‘He conceded that, if a trawl were made through 
Manchester, it might be possible to find one or two people of similar 
appearance’. The Court of Appeal acknowledged that, in the absence of a 
database, ‘it is impossible to know how many others may look the same as a 
particular accused’.*8 As in Smith, relatives complicated the case: the defendant’s 
brother was produced in court, at which the expert admitted that ‘he could not 
exclude the possibility that there was somebody else who closely resembled the 
defendant’.” A similar point about the parity of evidence against Hookway and his 
brother can be made. Despite all this, the Court of Appeal refused to quash the 
conviction. 

Although Hookway is not a DNA case, the form in which the expert testified 
together with the defence line of questioning set up a Doheny-style statistical 
model. Hookway is one of n men in the Manchester area who might match the 
facial map. Despite the vagueness of n, the model invites comparison with Lashley. 
It is not easy to see how the cases might be distinguished. 

The legal argument in these three appeals was not novel. Each appellant argued 
that the case should never have gone to the jury: there was no case to answer. 
Plenty of appeals involve this argument. In ‘no case to answer’ appeals, the 
contention is that evidence to prove part of the indictment is non-existent or 
weak% For instance, in Hill! a conviction on a count of possessing cannabis with 
intent to supply was quashed. On three occasions, police officers had observed Hill 
handing over a dark substance to ‘customers’; but because there was no evidence 
of the nature of this substance Hill was held to have had no case to answer. But 
while Lashley, Smith and Hookway fit this legal category, there is something new, 
and significant, about the form the argument can take in their appeals. In Hill, the 
Court of Appeal might have held that the jury could use its common knowledge of 
drug transactions to fill the gap between the police officers’ observations of small 
dark substances and proof of supply of cannabis. Such a ruling might well have 
met with disapproval, but it would not have been beyond the pale. Even the actual 
ruling, that the observations were not sufficient foundation for proof, only lays 
down a rule for a limited number of very similar cases. But once proof is quantified 
— which is what Doheny achieves — a larger space of equivalence is created. 
Lashley, Smith and Hookway are easily compared, and the inconsistencies between 
them pointed out. Anyone with a map and a calculator can work can work out the 
odds on Smith’s guilt. The gap between the evidence of identity and proof of 
identity can be measured in these cases; the gap between the observations and 
proof of the nature of the drug in Hill will always remain vague. This is how 
statistical reasoning can change practices of evidence and proof. 





More precisely, before finding that there is a case to answer, the trial fudge must believe that the 
Prosecution case, taken at its highest, would allow a properly directed jury to find guilt proved beyond 
reasonable doubt. See R v Galbraith [1981] 1 WLR 1039. 

31 (1993) 96 Cr App R 456. 
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Doheny’s reach 


Hookway is the first hint that Doheny can reach beyond DNA cases. Two more 
appeals contain similar indications. Neil Charles was convicted of robbery and 
false imprisonment.3? There was circumstantial evidence to link him to the crime 
scene — he had been seen acting suspiciously nearby earlier in the day, and CCTV 
cameras caught him in the area later on. But the principal evidence against him was 
a fingerprint which, an expert testified, could ‘absolutely not’?? have come from 
another person. This blunt assertion was challenged during the trial and on appeal. 
The defence strategy was simple: to get the expert to think of his testimony in 
Doheny terms, so as to draw out an admission that Charles was just one of n men 
who might have left the print. 

A little background about fingerprint evidence will be helpful at this point.” 
Fingerprint experts have no statistics on which to base their conclusions. There is 
a large degree of consensus that individual fingerprints are unique, and that a 
certain number of similarities between two prints proves identity beyond almost 
any doubt. But there are no figures on which to base these judgments; no way of 
quantifying the cut-off point at which sufficient similarity proves identity.*5 
David Stoney has written perceptively about the process of fingerprint 
identification. He suggests that, on perceiving enough points of identity, the 
expert makes a ‘leap of faith’ and becomes ‘subjectively certain’ of identity.» In 
many countries there is a convention that a particular number of points is 
required before a match is announced. In England and Wales, the magic number 
was long sixteen. Latterly, few people saw much logic in the ‘sixteen points’ 
rule, and it was abandoned in 2001.57 But the convention helps to explain why, 
when the expert in Charles went to court on just twelve points, his evidence was 
vulnerable to a Doheny-style challenge. The expert ‘did his best to cope with the 
mathematical and statistical questions put to him, and accepted the theoretical 
possibility that there could be two people with matching fingerprints’ .°* But the 
Court of Appeal would not allow two experts to explore these issues further 
because they had not been called at trial. In any case, it did not think the Doheny 
analogy apt because ‘the Crown’s case did not rest on any random occurrence 
ratio [sc. match probability]’.°° 

Perhaps fingerprinting is a special case. It is almost certainly very powerful 
evidence. It may — unlike facial mapping — individualise to the extent that there 





32 Rv Charles CA 9800104 Z2 (17 December 1998). 

33 Charles, transcript, 5. 

34 See, generally, D.A. Stoney, ‘Fingerprint Identification: Scientific Status’ in D.L. Faigman, D.H 
Kaye, MJ. Saks and J. Sanders (eds), Modern Scientific Evidence: The Law and Science of 
Expert Testimony (St Paul: West Publishing, 1997) vol 2; S.A. Cole, Suspect Identities: A 
History of Fingerprinting and Criminal Identification (Cambridge, MA: Harvard University 
Preas, 2001). 

35 For attempts to quantify fingerprint comparison, see D.A. Stoney and J.L Thornton, ʻA Critical 

of Quantitatrve Individuality Models’ (1986) 31 J Forensic Sciences 1187. 

36 D.A. Stoney, ‘What Made us Ever Think We Could Individualize Using Statistics?’ (1991) J Forensic 
Sci Soc 197, 198. 

37 See R Knowles, ‘The New (Non-Numezic) Fingerprint Evidence Standard — It is Pointless?’ [sic] 
(2000) 40 Science & Justice 120. On the background to this change, see LW. Evett and RL. 
Williams, A Review of the Sixteen Points Fingerprint Standard in England and Wales (London: Home 
Office, 1989); Thames Valley Police, ACPO Crime Committee, Report of the Quality of Fingerprint 
Evidence Review (Thames Valley Police, nd.). 
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really is no room for a Doheny argument. The expert makes the leap of faith, 
leaving no quantifiable gap over which the jury must jump; no room for 
comparison with Lashley et al. But as the match threshold moves down from 16 
points, there is less room for complacency. We are unlikely to have seen the last of 
Doheny arguments in fingerprint cases.*° 

The second case is significant because it suggests that Doheny has a life beyond 
expert evidence. John W was convicted of two counts of false imprisonment: the 
background seemed to be attempted rape.*! There was eyewitness evidence to 
connect W to one of the attacks. To support the identification the trial judge 
pointed out that, among other things, W ‘lived only 300 yards from the park’ where 
the attack took place. On appeal, counsel noted that ‘hundreds of people must live 
within 300 yards of the park’. The court’s response was that this ‘was not the right 
approach’.‘? Perhaps counsel’s argument was not inspired by Doheny, but it is 
certainly suggestive. Why not see W as one among n men who might have been in 
the park at that time? Why not suppose, too, that x members of this group might 
match the — rather poor quality — identification by the victim? How can it be argued 
that this is not the right approach if it is the right approach in Lashley? 

There is certainly an apparent difference between quantified and non-quantified 
evidence. Inductive reasoning is a probabilistic process: no amount of evidence can 
prove a proposition with certainty. But in a case like Lashley the Doheny model 
quantifies the uncertainty in a particularly vivid way. In John W the uncertainty 
inherent in the eyewitness evidence lies at a different level. The eyewitness has 
made the leap of faith and decided that the defendant is the attacker. A juror who 
believes the eyewitness believes that W is the culprit; the same goes for the 
fingerprint expert in Charles. But in Lashley, believing the expert leaves a visible 
gap which must be filled by other evidence. This gap, though, is not inherent in the 
difference between eyewitness and expert: it is an artefact of the form in which the 
evidence is given. We could ask the eyewitness to say something like: ‘the 
defendant looks a lot like the attacker, but there must be a good twenty other 
people in the area who look pretty similar’. It is just because we do not that there 
seems to be no gap to fill. There is something quite odd about this disparity 
between eyewitness and expert. The evidence in Lashley and Hookway is many 
times more powerful than the evidence in John W. Logically, it leaves a smaller 
gap to fill. But without quantification the gap is not so troubling, so we treat it 
differently. 





40 Although the sixteen points rule has been abandoned, experts continne to testify in terms of ‘absolute 
identifications’. This is controversial: see F. Taroni and P. Margot, ‘Fingerpnnt Evidence: Is it Really 
so Different from Other Evidence Types?’ (2000) 40 Science & Justice 277. One attraction of 
absolute identification is that t provides some protection from Doheny arguments. Thus David 
Ashbangh, the leading proponent of a ‘scientific’, non-points-based approach to fingerprints, still sees 


Science in Transition presented to the First International Conference on Forensic Human 
Identification in the from <http:/Avww.forensic.gov.uk/forensic/conference/papers/ 
science (visited March 2000) 

41 John W [1998] 2 Cr App R 289. 

42 bid 294. 
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The Doheny argument, then, is a general argument. It can be applied to any 
number of criminal cases. In Williams the appellant's argument that there had been 
no case to answer at his trial failed.*2 The principal evidence against him was that 
he had been identified by a police officer who had seen the culprit for ‘a couple of 
seconds’ from a moving vehicle which passed some fifteen feet away.“ Given all 
we know about the frailty of eyewitness identification, it is not difficult to think of 
Williams as one among n men who would have been identified had the officer 
attended an identity parade composed of all the male inhabitants of the area where 
the crime occurred. His conviction might then seem as vulnerable as Hookway’s. 
While Doheny applies most obviously to cases which hinge on identification 
evidence, there is no reason so to confine it. A suspect is questioned by the police 
and confesses to stealing. We know that some people are sufficiently suggestible to 
be vulnerable to false confession, so why not view the confessor as just one among 
the n who would have confessed had the police questioned them? n will increase in 
proportion to the length and aggressiveness of the questioning. 

Though helped by them, Doheny arguments do not depend on statistics. The 
expert’s concession in Hookway shows that, even without quantification, a case 
can be rethought in Doheny terms. n men may be a vague, rather than a precise, 
quantity, but the n men are still out there, and seem to stand in the way of 
conviction unless there is some other evidence against the defendant. From 
Hookway, it is but a small step to apply the Doheny logic to any case in which 
identity is the key issue, and to other cases too. But while the argument does not 
depend on statistics, it is probably right to describe it as a statistical argument. It is 
our ability to conceptualise an equivalence space of possible suspects, all sharing a 
uniform prior probability of guilt (1/n in a population with n members), which 
allows Doheny to work. This conceptualisation is a second way in which statistics 
can transform evidence and proof. 


The impossibility of proof 


Recently, Piers Rawling has used a statistical argument to suggest that criminal 
proof is almost impossible.45 His argument is simple. If the presumption of 
innocence requires a fact-finder to approach a case on the assumption that, before 
hearing any evidence, there is no more reason to suspect the accused than any 
other person in a large population, then the prosecution will rarely be able to 
muster sufficient evidence to justify conviction. For example, if the criminal 
standard of proof is set at a probability of 0.95 and the suspect population (s) is 1 
million, the prosecution will need to present evidence with a combined likelihood 
ratio*® of around 1.9 x 10’. In terms of DNA evidence, a match probability of 
about 1 in 20,000,000 would be needed before there is a case for the defendant to 
answer, Take s to be the population of the United Kingdom, and a match 
probability of 1 in 1,200,000,000 is called for. DNA evidence of this power is 





43 R v Willams, The Times, 7 October 1994. 

44 Williams, transcript, 1. 

45 P. Rewling, ‘Reasonable Doubt and the Presumption of Innocence: The Case of the Bayesian Juror’ 
(1999) 18 Topor 117. 

46 A likelihood ratio is a means of conceptualising the probative value of a piece of evidence. Rawling’s 
ratio means that the evidence 1s 1.9 x 107 times more likely to occur if the defendant is guilty than if 
he is innocent. For more on likelihood ratios, sec R.D. Friedman, The Elements of Evidence (St Paul: 
West Publishing, 2nd ed, 1998) 45—65. 
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now available,“ but it is unlikely that other evidence types — confessions, 
eyewitness identifications — come anywhere close. Even if the prosecution is able 
to produce several pieces of evidence, the threshold will be very difficult to meet. 

Rawling’s analysis mirrors the Doheny argument. Both trade on the assumption 
of a large equivalence space of suspects. It is this that makes proof difficult. Is it a 
sound assumption? It is obvious that it will rarely be reasonable to set s with 
reference to the population of the United Kingdom. For most crimes, the most 
likely suspects will be males between the ages of 14 and 30 who live close to the 
scene of the crime.‘ But, even when a more sophisticated equivalence space is 
used to set s, such as the ‘the Caucasian, sexually active males in the Manchester 
area’ suggested in Doheny,” problems will remain. Sometimes, as in Lashley, 
Hookway and Smith, the gap between population and proof will be too large, and 
the case will fail. Large numbers of prosecutions would crumble were Doheny 
reasoning to be applied across the board. 

In addition to the concept of an n-sized population of suspects, Rawling and 
Doheny trade on another assumption: that the initial probability of guilt is 
distributed evenly among the n suspects. The accused does not stand out from the 
crowd: he should be viewed as if he has been randomly selected from the 
population. This conceptualisation is the weak spot of the model. A practical 
example helps to show why. We can ask: ‘why did juries convict Lashley and 
Hookway?’ They were both just one among n men, with nothing to single them out 
other than their lack of testimony at trial. We can only speculate, but it seems likely 
that the jurors did not share the conceptualisation on which the Doheny model 
depends. They will not have thought of the population as an equivalence space 
from which the accused was randomly plucked to be set down before them in the 
dock. This is unsurprising: not only is it difficult for us to conceive of events as 
random; the defendant will also rarely have been selected on anything like a 
random basis. Often it wili become apparent during the trial why he became a 
suspect: perhaps he was caught in the act, or known to a witness. Even if such 
evidence does not emerge, jurors will assume (or would explain, if asked) that the 
defendant was known to the police through previous investigations, or that there is 
other unadmitted evidence connecting him to the crime. 

If this is how juries reason, there is a normative objection to it. For Wigmore, the 
presumption of innocence ‘cautions the jury to put away from their minds all the 
suspicion that arises from the arrest, the indictment, and the arraignment, and to 
reach their conclusion solely from the evidence adduced’.*! A strong reading of 
Wigmore would render proof impossible. The evidence presented at trial means 
nothing by itself. It is only when we approach it with our background knowledge of 





47 See Evett ot al, n 3 above, 347-8. However, for reasons discussed there, Forensic Science Service 
policy 1s not to report match probabilities smaller than 1 in 1,000,000,000. 

48 For age and sex of offenders, see, eg, G.C. Barclay and C. Tavares (eda), Digest 4: Information on the 
Criminal Justice System in England and Wales (London: Home Offics, 1999) 25. On geography and 
offending, see P. Wiles and A Costello, The ‘Road To Nowhere’: The Evidence for Travelling 
Criminals Home Office Research Study 207 (London: Home Office, 2000). This suggests that most 
offenders travel only a short distance to commit crime: just 11 per cent travel further than 10 miles. 
However, this study concentrates on high volume offending: it may be that some offences, such as the 
sort of armed robbery involved in Smith, typically involve longer travel distances. 

49 n 5 above. 

50 Seo, eg, T. Gilovich, How We Know What Isn't So: The Fallibility of Human Reason m Everyday Life 
(New York: Free Press, 1991) 11-17. 

51 JEL Wigmore, Evidence in Trials at Common Law (Boston: Little, Brown, rev James H. Chadbourn 
1981) vol 9, 230 
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the world that it will make any sense at all. Only if we know that people bleed 
when stabbed — something the prosecution will not go to the trouble of proving — 
will the bloodstain on the defendant’s coat seem incriminating. Why should this 
background knowledge not legitimately include the generalisation: ‘Defendants are 
not usually picked at random to stand trial’? A narrower reading of Wigmore 
would allow jurors to go beyond the evidence to rely on generalisations about 
bleeding, but would disallow generalisations relating to the arrest and such. But 
even this more limited exception to the use of generalisations does not really hold 
up. There is certainly something wrong with a fact-finder who thinks that the 
police always get it right. The objection, though, is not so much that this undercuts 
the presumption of innocence, as that it is a stupid thing to think. That said, this 
belief does have the effect of short-circuiting the presumption of innocence; but no 
more so than other foolish beliefs. The juror who thinks that no blue-eyed witness 
is ever mistaken, or that no one ever makes a false complaint of theft, is just as 
unsuitable a trier of fact. All sorts of biases and failures of rationality can 
jeopardise the process of proof. Sometimes they will lead to convictions which 
defy the evidence; at others, to unjustified acquittals. A reasonable level of 
rationality is just as important a component of a good trial process as the 
presumption of innocence;*? we risk losing sight of this — and of privileging biases 
which aid defendants over those which aid the prosecution — if we merge the two 
together. It is hardly irrational, however, to believe that defendants are not usually 
picked at random; nor is it a threat to the presumption of innocence.%3 

There may, though, be another normative objection to this sort of generalisation. 
One of the principal rules of the common law of evidence excludes evidence of a 
defendant’s bad character.*4 It could be argued that a juror who relies on an 
assumption that a defendant found his way into court because of his familiarity to 
the police infringes this rule. It is difficult to know how to respond to this claim. 
The character rule is vague:* does it prohibit any generalisation about criminal 
propensity? Might our generalisation escape if it is not consciously instantiated; or 
because it does not involve any firm belief that the defendant has committed a 
specific crime before; or because it is not unduly prejudicial? There are no clear 
answers to these questions. Rather than exploring them, we will simply note that 
the character rule provides a possible objection to the line of jury reasoning which 
bas been sketched. 

Whether or not there are normative objections to the way jurors probably 
reasoned in Lashley, there is a strong factual objection to it. Lashley had a 
plausible claim that he was picked at random from among the group of seven 
matching men. The report does not specify how he came to the attention of the 
police, but it is likely that they were led to him through his being on the DNA 
database. One usually has to have committed*® some crime to end up on the 





52 For a technical analysis of the connection between prejudice and the standard of proof, see B. 
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53 For farther discussion, see Redmayne, n 4 above, 83-85. 

54 See, eg, L H. Dennis, The Law of Evidence (London: Sweet & Maxwell, 1999) ch 18. 

55 On this vagueness, see M. Redmayne, ‘A Likely Story!’ (1999) 19 OJLS 659, 666-667. 
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database, so this would help to single Lashley out from other men with his DNA 
profile (though we are back to possibly objectionable character reasoning here). 
But, given the range of crimes which can lead to a database entry and the high rates 
of offending among men generally, only a little weight can be put on this. The 
Doheny model, then, makes quite a lot of sense in a case like Lashley. Smith 
probably fits the model too, but Hookway does not. There is no database of facial 
maps. Hookway must have come to police attention through his prior record, a tip- 
off, or the like. í 


Cognitive environments 


Gerd Gigerenzer recounts the story of his car changing colour.*” Emerging from a 
restaurant one night, a blue car was standing in the spot where he had left his 
yellow-green car. Puzzled, he found that his key still fitted and drove the blue car 
home. The next morning it had changed back to yellow-green. What had happened, 
as he explains it, was that ‘[mly color-constancy system did not work with the 
artificial light at the parking lot’. ‘Color-constancy’, which ‘normally allows us to 
see the same color under changing illuminations ... fails under certain lights, such 
as sodium or mercury vapor lamps’.58 He proceeds to argue that cognition is 
similarly environment-sensitive. 

Without putting too much weight on the evolutionary psychology which 
Gigerenzer favours, it is possible to apply this sort of reasoning to the jury. In many 
ways, the adversarial trial is not a natural environment for making decisions in. 
The jury is presented with a partial picture of events, and information is presented 
to it in fragmented form via the questioning of witnesses by opposing lawyers. 
Nevertheless, juries seem to cope reasonably well given the constraints they face. 
They cope, in part, by using their general experience of the world to fill in gaps in 
the evidence in order to develop a coherent story about the events which form the 
basis of the trial. We have suggested that one of the generalisations on which 
jurors rely — though perhaps only at an unconscious level — is that, even when they 
are given no explanation as to how a defendant came to stand trial, there will be 
some good reason for it. Jurors are working with a conceptualisation of the 
defendant as a non-random person. Given that this is usually true, there is no 
reason to think that, in most cases, it is a problematic strategy. 

‘It’s a small world’, we often say, when we bump into an old school friend or 
discover a mutual link with a new acquaintance. Of course, compared with the 
actual world, our worlds are very small. The people we meet are not random 
selections from the six billion inhabitants of this planet. They usually share our 
language, culture, interests, social class, age, and locality. Even thinking of the 
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people we meet as a random sample from the large group ‘people like us’, it is still 
not surprising that we come across numerous connections between them and us. 
We simply meet so many people that we are bound to come across odd 
associations. One lesson to draw from the ‘small world’ reaction is that we are not 
very good at realising that coincidences are bound to jump out at us if we examine 
a large enough sample. All the same, one suspects that — rather like the jury — we 
do realise, on some level, that the world does not present us with a random 
selection of its inhabitants. If we really thought it did, then, faced with the number 
of connections we do come across, we should all be very paranoid. We somewhat 
overreact to coincidences; at the same time, we are reasonably well adapted to the 
way the world confronts us. 

In the light of their everyday experiences, and given their understanding of what 
is going on in a trial, jurors are probably fairly well suited to judging when a case 
has been proved. But were the trial environment to change, we would have less 
reason for confidence in the jury. Suppose the police did sample the population at 
random until they found someone who matched — or could be made to fit — their 
information about the offender. If this was how defendants came to stand trial, 
jurors would be rather less well adapted to their task. Like Gigerenzer under the 
_ streetlamp, they would be prone to error. 

People can adapt to all sorts of unfamiliar environments. There are doubtless 
devices which can restore colour constancy under sodium vapour lighting. If we 
did live in a world of randomly selected suspects, and this was common 
knowledge, juror reasoning strategies might well change in order to compensate. In 
fact, we have started to create a world where some suspects can be said to be 
randomly selected with respect to an n-sized group sharing a particular trait. DNA 
database cases are the most vivid example. Large national databases change the 
trial environment: this is a third way in which statistics — or, at least, statistically 
_ based technology*! — change evidence and proof. The challenge, in such cases, is to 
get the jury to adapt to this new cognitive environment. The Doheny direction can 
be thought of as an attempt to meet this challenge. But the way we think is not 
necessarily changed so easily. Doheny tells the jury to think of the defendant as one 
among a group of n men. But it does not demonstrate why he should be 
conceptualised in this way. The jury is not told that the defendant has been selected 
through a database search rather than through familiarity to the police, because it is 
thought that doing so might lead to prejudice® (there is some irony in this). A well- 
known, and much repeated, experiment in cognitive psychology involves asking 
subjects whether a short character sketch, drawn randomly from a group of 
sketches describing 70 lawyers and 30 engineers, describes a lawyer or an 
engineer. When subjects see the random selection take place, rather than just being 
told about it, they are more likely to respond in a normatively appropriate 
manner.°? A problem with Doheny is that it does not do enough to alert jurors to the 
environment in which they are operating — it does not show them how the selection 
was made. Hence, perhaps, the conviction of Lashley. 


61 On the histoncal and conceptual connections between statistics and identification techniques, see 
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Putting Doheny in its place 


The Doheny/Rawling argument is disturbing, because it implies that large numbers 
of defendants are being convicted on inadequate proof. There seems, however, to 
be a way to limit the argument’s reach. This might be termed the ‘divide and 
conquer’ strategy. Cases where defendants end up on trial as the result of a 
database search form a special category. Here the argument needs to be taken 
seriously, and something (it is difficult to know what) needs to be done to bring it 
home to the jury. Cases like Hookway, however, are less problematic. They can be 
left to ordinary jury reasoning strategies. 

This division, though, may not be very easy to achieve. We saw earlier that it is 
possible to analyse eyewitness and confession cases in Doheny terms. Although in 
most such cases there will be some other evidence against the accused which drew 
him to police attention in the first place, that evidence may be weak. And where the 
defendant is selected because the police know him to have prior form for the crime 
under investigation, he has been subject to a database search of sorts: it is just that 
the database is police records or a police officer’s memory. While there is merit in 
this argument, a pragmatic response seems appropriate. Police records can be 
analogised to a database, but they are nothing like as large and efficient as the 
national DNA database. They will usually only result in the selection of a 
defendant who has operated close to the scene of the crime before. The news story, 
recounted above, of the 1 in 37 million ‘false match’, brings home how different 
the stakes are in real database cases. It also provides a very crude test for when 
conceptualisation in Doheny terms is appropriate. Many people are surprised by 
that news story. If the jury would be surprised at the method of the defendant’s 
selection, and at what the implications of the selection are, the case is a Doheny 
case. If, for instance, the defendant was selected on the basis that he resembled a 
police artist’s drawing which was publicised all over a large city, some explanation 
of the implications seems necessary. 

Even outside database type cases, Doheny may be a useful way for judges to 
think about whether there is a case to answer. Williams, the fleeting glance 
eyewitness case described earlier, went to the jury on fairly weak evidence. The 
thought experiment used above — thinking of Williams as one of n who might have 
been selected from an identity parade of the area’s men — cautions against this. 
Doheny also provides a helpful way of thinking about cases which rely solely on 
confession evidence. 

There is, however, a further problem with the divide and conquer strategy. The 
distinction between database and non-database cases on which it relies involves 
endorsing the way jurors reason. And this reasoning, we have seen, threatens some 
interpretations of the presumption of innocence and the rule against bad character 
evidence. Lashley can be distinguished from Hookway, but the rhetoric of criminal 
justice does not appear to provide the courts with the resources to do so. 


Preconditions of proof 


The argument in later parts of this article — that proof is only possible because 
jurors make certain assumptions about how defendants have come to stand trial ~ 
can be pursued to different conclusions. One response is to argue that we should do 
more to enforce the presumption of innocence — perhaps by persuading jurors that, 
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at the start of every trial, the accused should be seen to share a tiny prior 
probability of guilt with a large suspect population. A very different reaction 
would be to take the way that proof is achieved in practice to be just one more 
contradiction in a criminal justice system which always fails to live up to its-own 
thetoric.“ Antony Duff has painted a similar dichotomy of reactions from criminal 
law theorists to apparent contradictions within criminal law. Some take the 
inconsistencies as a cue to principled reform, others as evidence of the inevitable 
contradictions of the criminal law. Plainly, a third response is possible, which is to 
contend that things are rather more complicated than either the reformer or the 
critic allows. For Duff, this involves arguing that some of the critics’ arguments are 
best understood as being directed at the preconditions which must exist in a society 
before a criminal justice system can be said to be rational and coherent. This line of 
thought is worth pursuing. 

The divide and conquer strategy, which provides an answer to the Doheny/ 
Rawling challenge, might be said to imply that jurors should trust the police. 
Following Duff, trust in the police could be said to be one of the preconditions 
which makes proof possible, which allows jurors, in case after case, to make the 
leap of faith from evidence to conviction. This does not involve trusting the police 
to pick only the guilty — that would involve the sort of irrationality criticised 
earlier. It need only entail relying on the police not to bring to trial suspects who 
are part of a group of people who share both some trait and a small prior 
probability of guilt. But even in this form, the ‘trust the police’ argument can 
produce some rather unsettling conclusions. The police probably had good reason 
to bring Lashley to trial. The Court of Appeal’s judgment even hints at why they 
did. We know, though the jury was not told, that at the time of his arrest Lashley 
“was not at liberty.’°” This might well be thought to single him out from the other 
seven men with the DNA profile. Following this line of thought, it might be 
difficult to find any cases which call for the Doheny conceptualisation. If Lashley 
does not fit the bill, what cases will? 

Once again, an argument has been pushed to the point where it is difficult to 
provide a clear answer to it. Our intuition is to respond that jurors should trust the 
police, but not that much. To justify a conviction in Lashley, trust would be doing 
too much work, filling in too large a gap. But it is obviously very difficult to 
articulate where the line should be drawn. A balance of trust needs to be struck 
somewhere, but the vagueness of the equilibrium point makes the balance 
vulnerable to both the critic and the reformer. Nevertheless, it seems that some 
tacit understanding of where the balance lies — rather like the thick ethical concepts 
which Duff argues provide a common language in criminal law® — is needed to 
make proof possible. 

There may be good reason to question this idea of trust. The idea of an n-sized 
suspect population is crucial to the Doheny conceptualisation of proof. In the 
forensic science literature, ‘suspect population’ is a term of art, but similar terms are 





64 See R.D. Friedman, ‘A Presumption of Innocence, Not of Even Odds’ (2000) 52 Stanford L Rev 873, 
879-83 


65 Tos DI. MoBamet, Convicilon: Law, The State and the Construction of Justice (London: Macmillan, 
1981). 

66 A. Duff, ‘Principle and Contradiction in the Criminal Law: Motives and Criminal Liability’ in A. 
Duff (ed), Philosophy and the Criminal Law: Principle and Critique (Cambndge’ 
University Press, 1998); R.A. Duff, ‘Law, Language and Commmmity: Some Preconditions of 
Cominal Liability’ (1998) 18 OJLS 189. 

67 n8 above, para 4. 

68 Duff, ‘Law, Language and Community’, n 66 above, 200-201. 


© The Modem Law Renew Limited 2002 33 


The Modern Law Review [VoL 65 


used in criminological discourse. Here, there is a more sinister connotation. Suspect 
populations are not those whom a disinterested observer would include on the list of 
possible suspects for a crime; they are those whom the police target for their 
attention because of their race, class, or public visibility. It is these people who are 
most likely to be brought before the courts. Thus in Smith, Smith’s residing on a 
gypsy site, rather than some more plausible indication of his criminality, may be 
what explains his coming to stand trial on rather weak DNA evidence. This 
criticism should not be exaggerated, though. Various sources of evidence suggest 
that the suspect populations of the police are constructed in ways which, to at least 
some degree, reflect the reality of offending.”” Even so, biases against particular 
groups may still have significant effects. This is underlined by a possible objection 
to a far less socially divisive way of targeting suspicion: the DNA database. All 
those represented on the database bear a small risk of false inclusion every time a 
database search is carried out.”! Arguments for a DNA database containing the 
profiles of all the members of the UK population are usually framed in terms of 
crime detection. Our reflections suggest a slightly different justification. If we think 
in terms of a distributive justice of suspicion, such inclusiveness may be the fairest 
way of allocating the risk of false conviction.” 

It is sometimes claimed that there cannot be just deserts in an unjust society: 
justifications for punishment are undermined by social divisions. For Duff, this 
objection is best understood as being directed at the preconditions of criminal 
liability. Criminal law and sentencing make sense; but they can only work in 
practice in a society with reasonable levels of social justice.” Similarly, current 
practices of criminal proof, which rely on a degree of trust in the police, make 
sense; but proof is only legitimate where that trust is deserved. It is not easy to say 
how well, in general, the criminal justice system measures up in this respect. By 
targeting particular suspect populations, the police may bring to trial those whose 
initial probability of guilt is low. But even if the police do identify the populations 
with the highest rates of offending, the tendency to concentrate suspicion on 
particular groups raises concerns. It is not easy to justify certain groups bearing a 
higher risk of false conviction than others. 
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Resisting reason 


‘Fitting numbers to the world’, Lorraine Daston observes, ‘changes the world, or at 
least the concepts we use to catch hold of the world’.”* Unlike Daston, we need not 
equivocate. In a practical discipline like law, concepts affect practice, hence the 
world. If we conceptualise the process of proof in terms of the Doheny model, 
many fewer defendants will have cases to answer to. There is nothing wrong with 
conceptualising proof in this manner. Nor is there anything wrong with statistical 
reasoning per se. But we need to be aware of the assumptions we are making when 
we resort to it. Classification always precedes statistical modelling: objects need to 
be grouped in particular ways before numbers can gain any purchase on them.”5 
With Doheny, classification can produce an equivalence space of people — an n- 
sized group — or things — different cases — which are not really equivalent. They 
only appear comparable if we adopt some rather simplistic interpretations of 
certain legal rules — something which it is tempting to do because this, in turn, 
makes modelling easier. It is tempting, too, because simple rules have their 
attractions. Things are so much vaguer if we have to say that the character rule 
does not catch certain basic types of character reasoning, or that proof depends on 
fact-finders having some — but not too much — trust in the way the police select 
suspects. Quantification is powerful, Porter suggests, ‘because it imposes order on 
hazy thinking, but’ — crucially — ‘this depends on the license it provides to ignore 
or reconfigure much of what is difficult or obscure’. This, then, is a final way in 
which statistics can change evidence and proof. 

Throughout this article, we have seen that reasonable arguments can be pushed 
too far, leading us to problematic conclusions. Almost any case can be seen as a 
Doheny case; the ‘trust the police’ argument can short-circuit the presumption of 
innocence. The common law is not a setting in which this sort of argument thrives. 
Nor are broad and simple rules its style. But it is possible that statistical reasoning, 
with the broad spaces of apparent equivalence it creates, has the power to 
destabilise the common law’s conservatism. Resisting statistics entirely is not 
really an option: DNA match probabilities and databases have changed the 
evidentiary environment, so some resort to statistical argument is necessary. 
Indeed, a criticism of Smith is that it did not take this sort of reasoning far enough. 
Sometimes, though, resisting appeals to reason can be the right course. It is being 
able to say just when it is that is difficult 
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United Kingdom Military Law: Autonomy, 
Civilianisation, Juridification 
G. R. Rubin* 


This paper argues that military law has undergone a long-term process of change. 
Previously an autonomous legal system with little civilian input at the 
administrative, judicial and policy-making levels, military law became subject 
to a consensual policy of civillanisation from the early 1960s, reflected primarily 
in the adoption of civilian criminal law norms by the military Justice system. More 
recently there has emerged the juridification of significant areas of military 
relations in respect to discipline and certain other terms of service which hitherto 
have not been subject to externally imposed legal regulation. Explanations for the 
shifts from autonomy, through civilianisation, and then to juridification, ranging 
from political and social developments to new human rights and equal 
opportunities discourses, are offered for such changes. 


Over the past few years it has become increasingly clear that United Kingdom 
military law has ceased to be the narrow preserve of military lawyers and of a 
handful of civilian lawyers who occasionally appeared before courts martial. Thus 
challenges before the European Court of Human Rights (ECHR) in respect of the 
perceived lack of independence of courts martial (which eventually resulted in 
remedial legislation); superior court sentencing guidelines for courts martial; the 
criminal consequences of the use by service personnel of lethal force; and recent 
legislation in 2000 and 2001 designed to render military disciplinary powers 
compliant with the Human Rights Act are the most obvious manifestations of the 
change.! However, numerous equal opportunities and equal treatment cases against 
the armed forces which have been conducted before employment tribunals, 
divisional and appeal courts and ee courts,” together with the launching of 
novel tort claims against the military, further evidence that military law and 
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civilian law are intersecting on a wider front in domestic law and at greater 
frequency than hitherto.* 

The regularity with which military activities are now being exposed to the 
scrutiny of the civilian courts constitutes a portrait of military law which would 
have been unrecognisable to its specialist practitioners forty (or even twenty) years 
ago. For prior to this development judicial approaches to military law were 
strongly characterised by a policy of abstentionism, whilst governments them- 
selves avoided, except in rare and egregious cases (see below), close scrutiny of 
existing arrangements. Indeed the isolation from civilian legal oversight of military 
law, which I describe as military law autonomy, remained dominant notwith- 
standing the existence of the (civilian) Courts-Martial Appeal Court (CMAC) 
which had been created in 1951. For until very recently this civilian court has had 
only a marginal influence on military law. 

The origins of the transformation in military law can be traced, first, to the mid- 
1960s when a combination of factors such as pressure group activity, greater 
parliamentary activism, the expansion of judicial review more generally, and even 
a limited commitment to legal ‘modernisation’ by the military authorities 
themselves, began to emerge. The initial shifts away from military law isolation 
were mainly reflected in the conscious borrowing by the court-martial system of 
substantive and procedural rules which had (usually recently) been introduced 
within the civilian criminal law system. This I describe as the process of 
civilianisation of military law. 

Subsequently this development was complemented in recent years by more 
radical shifts within the framework of military law. These in turn were a reflection 
of both the widespread, indeed global, legal discourses on human rights and equal 
opportunities, and the rise, according to some, of a compensation culture (which all 
pointed to a decline in that unquestioning deference to superior authority which is 
associated with military service). External legal norms were now being imposed on 
the armed forces in situations where such legal norms had hitherto been absent. 
This constitutes the juridification of military law. 

For much of the period under consideration in this paper, that is, from the mid- 
nineteenth to the mid-twentieth century, military justice applied in courts martial 
and dispensed summarily by commanding officers, as well as military 
‘administrative’ law embodying the plethora of military regulations governing 
such matters as enlistment, terms and conditions of service and discharge and 
dismissal, constituted a legal system administered primarily by the armed forces 
themselves, and applicable, with few exceptions, only to members of the armed 
forces. Civilian input was limited to the presence of experienced barristers who, as 
judge advocates at some but not all courts martial, advised (but until 1997 did not 
give directions) on matters of criminal law, evidence and procedure. The civilian 
Judge Advocate General advised post-trial, but did not deliver judgments per se on 
the legality of court-martial proceedings. Finally it is relevant to note that until its 
repeal in the Crown Proceedings (Armed Forces) Act 1987, section 10 of the 
Crown Proceedings Act 1947 normally prevented legal proceedings against the 
Crown by service personnel or by their representatives in circumstances which 
might otherwise give rise to a claim in tort. The 1947 Act therefore enhanced the 
insulation of the armed forces from at least one sphere of judicial scrutiny. 





4 Lest it be thought that a compensation culture is one-sided, it may be noted that in February 1998, the 
Ministry of Defence issued a writ for more than £8 million against the estate of a pilot who died in a 
mid-air collision with a Jaguar aircraft. See The Lawyer, 24 February 1998. 
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As a consequence, for the bulk of academics and civilian practitioners military 
law was terra incognita, an autonomous realm vis-a-vis the civilian legal system. 
Indeed there are grounds for suggesting that military law exemplified what Arthurs 
has referred to as nineteenth-century legal pluralism, embracing those ‘legal 
systems’ in the United Kingdom which remained outside the orbit of control of the 
judiciary at Westminster Hall.5 Arthurs cites Stannary law, commercial arbitration 
and tribunals of commerce as sites of legal pluralism during this period, that is, 
Alsatias wherein the King’s writ did not run. In regard to military law, whether 
theoretically the latter did constitute a wholly separate ‘legal system’ may be to 
over-state the case (but only marginally) given the occasional judicial utterance in 
the nineteenth century suggesting that the civil courts might be prepared to accept 
jurisdiction over military questions in ‘exceptional’ circumstances. But somehow 
exceptional circumstances never seemed to arise and therefore for a period of 
perhaps a hundred years, from the mid-nineteenth to the mid-twentieth century, the 
civil courts adopted a ‘hands-off approach to military disputes, with the result that 
military law remained effectively autonomous of and immune to civilian judicial 
oversight.® 

This autonomy essentially remained the case until the first stirrings of change in 
the 1960s when the ‘civilianisation’ of military law, that is, the (consensual) 
incorporation into military law of perceived beneficial civilian legal norms was 
accepted by government and approved by the armed forces themselves. It is that 
particular conceptual approach to the making of military law which, it will be 
argued, has characterised much of the rapid legal transformations in this field in the 
past twenty years. 

However, we may now be witnessing, in addition to a continuation of the 
civilianisation process, yet another trajectory — towards the expanding ‘juridi- 
fication’ of military law in the United Kingdom. To borrow Scott’s definition, 
‘[jJuridification describes a process by which relations hitherto governed by other 
values and expectations come to be subjected to legal values and rules ...’7 

In regard to the military justice system, there is a limited colonisation by civilian 
legal norms, especially of crucial territory governing aspects of military discipline 
and terms of engagement, which had previously been unoccupied by explicit legal 
criteria. Although crucial inroads into military law have been made by 
juridification, there has not occurred, over the whole system of military justice, 
the elimination of local command authority. For example summary dealing by a 
local commander, but not appeals therefrom, is still lawyer-free. 





5 H.W. Arthurs, ‘Special Courts, Special Law- Legal Pluralism in 19th Century England’, in G.R. 
Rubin and D. Sugarman (eds), Law, Economy and Society : Essays in the History of Enghsh Law, 
1750-1914 (Abingdon: Professional Books, 1984) 380-411. 

6 It wiil be apparent that our canception of legal autonomy differs in some respects from the widely 
held understanding of the term which emphasises its theoretical autonomy from the political system. 
In regard to mulitary law, the paper analyses its effective autonomy as e political choice by policy 
makers and judges. For general discussion of legal autonomy see Roger Cotterell, The Sociology of 
Law: An Introduction (London: Butterworth, 1984) chs 2-3 

7 Colin Scott, The Juridification of Regulatory Relations in the UK Utilities Sectors’ in J. Black, P 
Muchhnski and P. Walker (eds), Commercial Regulation and Judicial Review (Oxford: Hart 
Publishing, 1998) 19. 

8 One writer, referring to the juridification of construction contract arbitration, identified the 
‘monopolisation of the legal field by legal professionals’. Seo Peony Brooker, ‘The Juridification 
of Alternative Dispute Resolution’ (1998) 28 Anglo-American Law Review 1 (bat quaere whether that 
particular field was previously ‘Iegal'7). See also J. Field and A. Caiger, ‘Lawyers and Arbitration: 
The Juridification of Construction Disputes’ (1993) 56 MLR 412-440. 
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The rest of this paper will address the themes of military law autonomy, 
civilianisation and juridification. First it will ask what is meant by the autonomy of 
military law and how was that autonomy reflected in both judicial decision-making 
and in legislative policy. It will be apparent that for a century (c.1850—c.1950) the 
very distinctiveness of military life was broadly perceived as the justification for a 
separate legal regime. The paper will then examine the concept of civilianisation of 
military law and will seek to answer the question why civilianisation began to 
evolve, particularly from the 1960s, as a significant element in the construction of 
military law. It will suggest that changes in society persuaded policy makers to 
endorse a policy of convergence of civilian and military law wherever practicable. 
Thus in a climate where policy options were still available to the service 
departments, the test for continued legal divergence was now the ‘need’ to be 
different rather than the ‘right’ to be different. Finally the recent juridification of 
military law will be explored. In explaining its emergence, the paper will not offer 
any startling new insights. Instead it will identify as the principal explanatory factor 
the now-familiar international currency of human rights and equal opportunities in 
the particular form in which that discourse has been articulated through laws 
enforced domestically. Juridification thus reflects imposed law on the armed forces 
in a society which continues to recognise military subordination to civilian 
supremacy. Thus even the military community’s ‘need’ to be different from civilian 
society in order to maintain its perceived collective good may no longer prevail in 
the face of certain human rights or equal opportunities claims. To some extent both 
cause and effect, juridification is one of the manifestations of this culture clash. 


Autonomy and judicial abstentionism 


Whether military law autonomy in the hundred years from the mid-nineteenth to 
the mid-twentieth century was a cause or a consequence of judicial abstentionism 
cannot be adequately explored within the limits of this paper. However, what is 
indisputable is the historical phenomenon of judges during this period deferring to 
the ‘autonomy’ of courts martial (notwithstanding that such subordinate courts 
were obliged, from 1881, to apply the rules of evidence under English law) and 
refusing to intervene in disputes relating to discipline (or indeed to service 
engagements or to other military questions). For example in regard to military 
“administrative” law, the Manual of Military Law (1914) stated that, 

... if [an] injury affects only his military position or character, a court of law will not 

interfere. ... Thus the dismissal of an officer from the service, the deprivation of rank or the 

reduction or deprivation of military pay, will not be remedied by a court of law.” 


This proposition might be explained on the footing that legal authority for 
enlistments, commissions and terms of service was derived from the Royal 
Prerogative, whose exercise was not then reviewable and which was taken to imply 
that service obligations were ‘voluntary only on the part of the Crown’.!° Indeed 





9 Manual of Miltary Law (1914), HMSO 1914, 120. 
10 R v Secretary of State for War [1891] 2 QB 326. For discussions of the prerogative basis of much of 
‘employment’ law, see P. Rowe, ‘The Crown and Accountability for the Armed Forces’ in M. 

Sunkan and S. Payne (eds), The Nature of the Crown (Oxford: Oxford University Press, 1999) 267- 
282; G.R. Rubin, ‘Military Law and the Service Engagement: Some Preliminary 
Observatons’, in House of Commons, Special Report from the Select Committee on the Armed 
Forces Bill (henceforth AFBSC 2000-01], Session 2000-01, House of Commons Paper 1541, vol I, 
Minutes of Evidence and Appendices, March 2001, 242-243. 
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that doctrine provides the basis for the proposition that service personnel in the 
present day have no legal right to pay per se (notwithstanding that they are entitled 
to equal pay by virtue of the Armed Forces Act 1996, sections 30-31).!! 

In regard to military discipline and military punishments, the approach of the 
civil courts since Mansergh’s Case!? in 1858 was that they would only interfere in 
‘exceptional’ cases where the plaintiff's or applicant’s common law or statutory 
rights to life, liberty or property (which excluded pay or pension claims!3) were 
infringed as a consequence of a military tribunal or officer acting without or in 
excess of jurisdiction. Since an infringement could occur where a lawfully 
authorised punishment was inflicted with undue severity,!4 it might have been 
concluded that Mansergh would accord protection to service personnel wrongly 
deprived of their liberty. However, the courts, faced with false imprisonment 
claims, consistently adopted the view that as a disputed detention was under the 
purported authority of military regulations, they ought not to interfere. For 
example, in Heddon v Evans,’ the civil court in 1919 refused to quash summary 
proceedings when the commanding officer failed to offer, as required by the Army 
Act 1881, section 46(8), the right of a serviceman to elect trial by court martial. 
Similarly in Marks v Frogley,'® the Court of Appeal opined in 1898 that no action 
would lie in respect to a disputed incarceration on the footing that the aggrieved 
soldier had a statutory right to seek redress of his grievance within the chain of 
command. As Mellor J. had previously insisted in 1869 in Dawkins v Lord 
Paulet,'’ military matters were for the soldiery, not for the civil courts.!8 

Such a view could successfully outflank eighteenth and early nineteenth century 
doctrines, for example, Lord Mansfield’s famous dictum in 1812 in Burdett v 
Abbott!’ that a soldier was also a citizen, or the robust declaration of Lord 
Loughborough in Grant v Gould® in 1792 that, 

Naval Courts-Martial, Military Courts-Martial, Courts of Admiralty, Courts of Prize, are all 

liable to the controlling authority which the courts of Westminster Hall have from time to 

time exercised for the purpose of preventing them from exceeding the jurisdiction given to 
them. 
Perhaps the high point of judicial non-intervention came in the 1949 case of R v 
Secretary of State for War, ex parte Martyn.” Here the High Court refused to 
intervene when it was alleged that a rule of procedure obliging a particular court 
martial to be convened ‘forthwith’, failing which the detainee had to be released, 
bad been breached. Goddard CJ retorted that whether a court martial had been 
properly convened in accordance with the rules of procedure (which were 
` delegated legislation made under section 70 of the Army Act 1881) was ‘purely a 
matter of military law and procedure and not one to interfere with which this court 
has any jurisdiction’. As an academic writer, D.C. Holland observed at the time, 


a ee ae 

11 See the classic article by Z. Cowen, ‘The Armed Forces of the Crown’ (1950) 66 LQR 478, and 
sources cited therein. 

12 (1858) 1 B. & S. 400; 30 LJ (NS) QB 296 

13 Captain Roberts’ Case, The Times, 11 June 1879. 

14 Manual of Military Law, n 9 above, 121. 

15 (1919) 35 TLR 642. 

16 [1898] 1 QB 888. 

17 (1869) LR 5 QB 96. 

18 For a convenient summary of a number of such cases, see N. Ley, The Law of False Imprisonment 
(London: Jordans, 2001) ch 11. 

19 (1812) Taunt 409. 

20 (1792) 2 HBI 69. 

21 = [1949] 1 All ER 242. 
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... the court seems to have been misled by the words used in Mansergh’s Case and by later 
cases [that the courts would only intervene exceptionally in regard to a serviceman’s 
common law or statutory right to life, liberty or property] ... into imagining that if the 
applicant in order to succeed has to allege the infringement of a military law or regulation 
then a civil right is not infringed.” 
As the author pointed out, the illegal award of a sentence ‘involving loss of life, 
liberty or property’ was no less an infringement of a civil right when it was 
awarded by a court martial or after summary dealing conducted under (but clearly 
not in accordance with) military regulations. The ousting of the jurisdiction of the 
civil courts could not therefore be defended, argued Holland. Moreover, the 
separate existence of an internal grievance procedure, while it might dispose a 
court not to issue a mandamus or to award damages, could not preclude the 
possible granting of the discretionary remedies of certiorari or prohibition.» Yet 
this academic view was at odds with prevailing judicial doctrine as R v O/C Depot 
Battalion, RASC, Colchester, ex parte Elliot*4 confirmed immediately thereafter. 
Thus the (almost) hundred year period from 1860 to 1950 is marked by a 
distancing of the courts from intervening in matters of military discipline, even 
where an infringement of liberty was alleged. So long as military regulations could 
be identified, notwithstanding their breach, the soldier was deprived of a civil 
remedy. Yet although one could conceive of circumstances of acting in excess of 
primary statutory authority (for example, the award of a punishment exceeding the 
statutory maximum) or of acting without jurisdiction, that is, where an alleged 
infringement of liberty could not be said to be connected with a military 
relationship (for example, where an officer spat at a soldier), it would be a rare 
situation where the courts would find that military regulations, lawfully applied or 
not, were not the basis for the restrictions imposed on a soldier’s liberty. It was, 
indeed, a Catch-22 situation of which that master of military cunning, Captain 
Yossarian, would be proud. 


A policy of military law autonomy 


In addition, state policy towards military law in this period was one of virtual 
detachment. Public campaigns had led to the abolition of military flogging (and of 
the military-related Contagious Diseases Acts) in the last quarter of the nineteenth 
century. Military detention was introduced in the Edwardian period to diminish 
military reliance on civil prisons and the death penalty was abolished in 1930 for 
most military offences such as desertion following a long campaign in the wake of 
the First World War executions. Summary dealing by commanding officers was 
also expanded in the 1930s. But thoroughgoing reform or the reconceptualisation 
of military law did not occur. 

The complacent view of the Oliver Committee of Inquiry into courts martial 
which reported in 1938 reflected official attitudes at the time. The committee noted 
the “very meagre response’ to the publicity announcing its membership, from 
which it concluded that ‘there was no widespread discontent with the existing 
system’. Moreover it was able to substantiate no cases going back to 1917 (when 





22 D.C. Holland, ‘The Law of Courts Martial’ (1950) CLP 173-194, 186. 
23 R v Army Council, ex parte Ravenscroft [1917] 2 KB 504 was cited as another example of the courts’ 
muddled thinking in assuming that any breach of servicemen’s rights involved only military 
resolvable internally (if at all) and not through the courts. 
24 [1949] 1 All ER 373. 
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the capital courts martial were sitting) which involved miscarriages of justice and 
to which its attention had been drawn. It therefore concluded that no civilian appeal 
court was required.2> As Arthurs has observed more generally in relation to the 
historical experience and fate of legal pluralism, ‘[tJhe linkage between legal 
institutions and their social context is what was of critical importance’ .”6 Thus the 
context in 1938 was one in which politicians and society were largely at ease with 
military law autonomy. 

The autonomous status of military law during this period, distant from civilian 
legal oversight, also reflected the predominantly professional (and among officers 
the elitist) character of the armed forces as separate communities living apart from 
the rest of society spatially, socially and cognitively. With the possible exception 
of the Invergordon naval mutiny in 1931, which protested against wage cuts 
(occurring widely in the public sector at the time),”’ civilian social and legal norms 
(which we would quickly recognise today as embracing, for example, broad claims 
to equal opportunities and human rights) had little purchase on military law policy. 

Indeed the absence of conscription (apart from wartime conscription and its 
peacetime extension from 1949 until 1961) is perhaps a reflection of the non-statist 
character of a United Kingdom peopled with subjects and not, as in European 
states where the legal concept of the Rechtsstaat is constitutionally entrenched, 
inhabited by citizens.”4 In the latter societies, ‘national service’ would be perceived 
as the consideration for citizenship. In England legal bonds of this character, it is 
suggested, expired along with the compulsory militia muster in the early eighteenth 
century, a levy of the troops which perhaps represented the last vestiges of English 
feudalism. 

Thus we see the period of military law autonomy as a lengthy one stretching for 
almost a hundred years between the mid-nineteenth and the mid-twentieth 
centuries. During this time military regulations, the authority of commanders, the 
awards of courts martial and disputes arising from military obligations 
overwhelmingly escaped the scrutiny of the civil courts regarding their legality 
despite earlier formal judicial pronouncements by Mansfield and Loughborough of 
civilian legal supremacy. Given the particular aims of courts martial to underpin 
military discipline, to determine criminal responsibility not just for civil offences 
but also for specifically military offences (such as conduct to the prejudice of good 
order and military discipline or behaviour in a scandalous manner unbecoming an 
officer (and until 1966 a gentleman!)), to uphold the custom of the service, to 
eschew lawyers and legal argument and to conduct themselves as a ‘rude tribunal’ 
disparaging the ‘fiddle-faddle’ of lawyers (in the words of Field-Marshal Lord 
Wolseley (1833-1913)),” this should be a matter of no great surprise. And as we 
noted above, public policy which might otherwise have prompted the restructuring 





25 Army and Air Force Courts Martial Committee (Ch, Mr Justice Oliver) Cmd 6200, HMSO, 1938, 
peras 6 and 8. 

26 n5 above, 402. 

27 There are many studies of this episode. See, for example, D. Divine, Mutiny at Invergordon 
(London: Macdonald, 1970). The ‘Officer in the Tower’ case in 1933 under the Official Secrets Act 
1911 attracted wide attention and confusion over the role of the fudge advocate general. See Gerry 
R. Rubin, ‘The Status of the Judge Advocate General of the Forces in the United Kingdom since the 
1930s’ (1994) Revues de Droit Militaire et de Droit de la Guerre Vol. XXX, nos 1-4, 243-271, 247- 


23 According to Loughlin, the British state tradition reflects a ‘largely non-jundified structure of 
administrative law’. See M. Loughlin, Legality and Locality: The Role of Law m Central-Local 
Relations (Oxford. OUP, 1996) 379, cited in n 7 above, 19. 

29 Cited in G.R. Rubin, “Military Law in World War One’ (1998) 143 Royal United Services Institute 
Journal 58. 
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of military law manifested only occasional signs of dissatisfaction with the existing 
framework. 


Need to be legally different? 


In support of a claim for military law autonomy is the strong argument that the 
ethos, tasks and obligations of the armed forces are unique and that the legal 
system should therefore reflect this. Whether the core values identified by the 
services, which include moral integrity, loyalty, honesty, mutual support, self- 
discipline and group identification (which are contrasted with the pursuit of 
individual advantage),* are the sole preserve of members of the armed forces may 
be debatable. Indeed the uniqueness of the claimed ‘unlimited liability’ of service 
personnel and of the degree of self-sacrifice which the military obligation may in 
certain circumstances require, including an obligation to put one’s life at risk, may 
have to be qualified in the light of the actions of the New York fire and police 
services in the wake of the attack on the World Trade Center on September 11, 
2001. 

Yet it cannot be disputed that for practical reasons of military efficiency, not all 
the fundamental elements of a liberal democratic society can be made readily 
available to members of the armed forces. Thus it is widely recognised that the 
armed forces require special military laws, both empowering laws and exemptions 
and immunities, considered essential by them for the successful pursuit of military 
goals. Indeed, as the Lewis Committee of Inquiry into military law observed in 
1949, 


The tasks which [a soldier] may be called upon to perform ... and the circumstances under 
which such tasks may have to be performed, call for a high degree of discipline; and the 
maintenance of such disciple in turn requires a special code of law to define the soldier’s 
duty and to prescribe punishment for breaches of it. The civil law grants the remedy of 
damages in a case where a servant leaves his master’s employment without proper notice; 
but such a remedy would hardly avail to prevent deserting from the Forces. Disobedience to 
the orders of a superior is not, in civil life, normally a criminal offence, but such 
disobedience in the Forces may be an offence of great gravity, imperilling the lives of many 
men and calling for exemplary punishment. In order to maintain the efficiency of a fighting 
force and the discipline upon which such efficiency depends, it has, therefore, always been 
recognised that a special code of military law is necessary.3 

Freedom of movement, freedom of the person and free expression within the armed 

forces are necessarily more constrained than within civilian society (as the 

numerous provisos to ECHR articles acknowledge). Indeed as an American 





Gesellschaft 
appropriate to civilian society See S. Deakin, ‘The British Military: Community, Society and 
Homosexuality’ (1995) 110 British Army Review 27-34. Whether complex organisations can be 


31 Report of the Army and Air Force Courts-Martial Committee, 1946 (Ch Mr Justice Lewis), Cmd 7608 
HMSO 1949, para 11. Cf similar remarks in the Manual of Military Law, Part 1 (Amendment No 20, 
1998) ch 1, para 6. Even those who argue that service personnel should not be ned by court martial 
for civilian offences acknowledge that disciplinary procedures in regard to ‘mihtary’ offences may 
still be required. See the evidence submitted by Liberty to the AFBSC 2000-01, vol I, op cit, 
Memorandum 9. 
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judgment discussing the First Amendment put it, ‘[a]n army is not a deliberative 
body. It is the executive arm. Its law is that of obedience’ 32 


Civilianisation 


So much can readily be conceded. However, especially from the 1960s there 
emerged challenges to the long-standing autonomy of military law, prompted in 
part by the earlier Lewis Committee report of 1949. In particular, there took place a 
public policy reconsideration of the military community’s longstanding 
detachment from civilian legal developments and norms. What eventually emerged 
was a significant policy shift towards a broadly consensual civilianisation of 
military law, that is, towards the gradual adoption by the services themselves of a 
number of hitherto exclusively civilian legal norms. While we shall later suggest 
why this change began to emerge in the early 1960s, the term ‘civilianisation’ must 
first be explained. 

Although it has also been applied in the United Kingdom to those situations 
where civilians are replacing service personnel on certain tasks such as military 
vehicle repair or flying instruction, the distinctive meaning of the term for our 
purposes is that offered by the House of Commons Select Committee on the Armed 
Forces Bill 1995-96, which stated that, 


It has been the policy of successive Governments to preserve consistency, as far as 
appropriate, practical and sensible, between civilian and military law. Civilian law may 
reflect changing social attitudes, and these have in recent years involved some relaxation of 
the stricter discipline and formal personal relationships of former generations. 
While observing that the armed forces derived their strength from their structured 
environment and from military discipline, the committee added that, 


The purpose of the [Government’s] five yearly review [of service discipline law] is to 


consider any changes which might helpfully be made to military law and practice, including 
those which reflect changes to civilian law over the preceding five years. 


It is apparent that by referring to such terms as ‘helpfully’ and ‘appropriate, 
practical and sensible’, the committee considered that the civilianisation of military 
law implies an absence of coercion; indeed a positive policy commitment on the 
part of the armed forces to aligning military and civilian law. Thus civilianisation 
is, in effect, internally driven legal change and one where the services themselves 
retain a certain amount of control over the law reform agenda. 

One institutional mechanism by which civilianisation proceeds is through 
government preparation for the quinquennial re-enactment of armed forces law 
which is necessary as a consequence of the Bill of Rights prohibition on standing 
armies in peacetime without the annual consent of parliament. Thus a small 
committee within the Ministry of Defence, with the unwieldy title of the Service 
Discipline Acts Review Working Party (SDARWP), comprising service lawyers 
from all three branches of the armed forces together with civilian departmental 
lawyers, pursues two aims. First, it seeks to identify new legal initiatives or 
necessary amendments to existing law which the service authorities believe will 


32 Parker v Levy 417 US 733, 743-744 (1974), citing In re Grimley 137 US 147, 153 (1890). 

33 See, for example, House of Commons Defence Committee, Ninth Report: Military Training, House of 
Commons Paper 93, Seasion 1993—94, peras 10-11. 

34 House of Commons, Session 1995-96, Special Report from the Select Commtttee on the Armed 
Forces Bul [beaceforth AFBSC 1995-96], House of Commons Paper 143, 30 April 1996, para 4. 
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enhance operational effectiveness (examples in recent years include provisions 
amending firearms legislation (Armed Forces Act 1996, section 25) or provisions 
for compulsory drug testing of servicemen (1996 Act, section 32) or for 
compulsory alcohol or drugs testing after serious accidents (Armed Forces Act 
2001, sections 32-33 and Schedule 5). However, a second aim of the committee is 
to align as closely as practicable relevant provisions of military and civilian law 
and to present legislative proposals to parliament accordingly. 

Thus there is an a priori assumption that the provisions of civilian criminal law 
and of service discipline law in respect to substantive ‘civilian’ offences and to 
adjectival law, embracing the areas of investigation of offences, powers of arrest 
and detention, the functions of prosecuting authorities, remand in custody or bail, 
the rights and duties of accused persons, evidence and procedure in courts, and 
sentencing powers should be broadly in line with each other.35 Indeed rather than 
having to await the quinquennial review for primary legislation the Secretary of. 
State has now been granted by section 31 of the Armed Forces Act 2001 a general 
rule-making power to secure this objective in respect to future civilian criminal 
justice legislation or to existing legislation which (with the exception of sentencing 
powers in respect to young offenders under the Powers of Criminal Courts 
(Sentencing) Act 2000) is to be amended. Any variations in regard to the rules of 
evidence will be those which appear to the Secretary of State ‘to be necessary or 
proper for the purposes of proceedings before a court-martial’ .36 

For example, the provisions in the Powers of Criminal Courts (Sentencing) Act 
2000 regarding mandatory minimum sentences for civilian offenders convicted on 
a second or third occasion of certain serious offences are now applied to court- 
martial jurisdiction by section 22 of and Sched 3 to the Armed Forces Act 2001. 
Section 21 of the same Act permits the Attorney-General to ask the CMAC to 
review what he considers to be unduly lenient court martial sentences, thereby 
bringing his powers in military law into line with those in respect to Crown Court 
sentences. Similarly section 30 enables subordinate legislation to be introduced to 
bring civilian and military law into line by permitting bail applications pending 
appeals to the CMAC against finding and/or sentence by court martial. 

In regard to criminal evidence and procedure, the abrogation of the common law 
rules in the civilian criminal courts requiring the judge to issue a mandatory 
warning to the jury that in the absence of corroboration it is dangerous (albeit not 
forbidden) to convict on the evidence of certain kinds of Withesses, that is, 
children, accomplices and complainants in sexual cases, was extended to courts 
martial in 1996, while section 34 of and Schedule 6, Part 1 to the 2001 Act 
provide that the anonymity afforded in civil and service proceedings in the United 
Kingdom to alleged victims of certain sexual offences is not to be denied them in 
overseas Courts martial (reminding us that courts martial are ad hoc, not standing, 
tribunals which can be convened anywhere in the world). Similarly, section 7 of 
the Armed Forces Act 1996 extends to courts martial Schedule 13 to the Criminal 
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35 See Amy/Air Force Act 1955, s 9X1); Naval Discipline Act 1957, s 64A(1) as amended by the 
Armed Forces Act 2001, s 31: The rules as to the admissibility of evidence to be observed in 
proceedings before courts-martial [sic] shall (subject to Sched 13 of the Crimmal Justice Act 1988 
(evidence before courts-martial etc) and to service modifications) be the same as those observed on 
en way teas in England’. A provision simular to s 99(1) had been mecluded in the predecessor 
Army Act 1881. 

36 Amny/Air Force Act 1955, s 99(2); Naval Discipline Act 1957, s 64A(2) as amended. 

37 Armed Forces Act 1996, s 6, extending to courts martial section 32 of the Criminal Justice and Public 
Order Act 1994 and section 34(2) af the Criminal Justice Act 1988. 
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Justice Act 1988 in respect to child video evidence. Schedule 13 permits pre- 
recorded video evidence by children to be admissible where the accused is charged 
with certain specified violent or sexual offences, and was prompted by a concern 
not to subject children to any further stress in such cases than was strictly 
necessary. The amendment also extends to courts martial the provision 
preventing a defendant from cross-examining a child witness in person or by a 
live television link (though video recording of cross-examination is permissible).29 
These examples represent the civilianisation of military law in its purest, most 
unambiguous, form. They are also a recognition that much of the court-martial case 
load covers not only military offences such as desertion but also civilian offences 
such as assault, theft, fraud or criminal damage committed by service personnel. 

Other civilian law provisions respecting children at risk have previously been 
incorporated into military law statutes. Thus the Armed Forces Act 1981 permitted 
the temporary holding for eight days in the first instance (and subject to an 
extension for a further 20 days), in a place of safety, of any children at risk of 
service personnel serving abroad. This would follow an order by a commanding 
officer on the ground that the child was being ill-treated, exposed to moral danger 
or beyond control, that is, on the same grounds as were available in civilian law.“ 
In the Armed Forces Act 1986, this was extended to those circumstances where a 
longer-term problem was identified and where it was considered that the child 
should be returned to care in the United Kingdom.‘! 

By the time of the 1990-91 Armed Forces Bill Select Committee, the Children 
Act 1989 had been passed. In consequence, a Commons report addressing military 
law spent much of its time reflecting on the changes made to family law by the 
1989 Act. As it declared, 


At first sight it may appear surprising that service law should include legislation about 
children at risk. However, some 50,000 children of Service or Ministry of Defence civilian 
el accompany their families overseas, mostly to Germany, and thus come under 
Service law. It is only to be expected that among so many a few should require protection. in 
the last year [1990], about 50 children were on the Services ‘At Risk’ Register, six Place of 
Safety Orders were made and four children were subsequently received into local authority 
care in the United Kingdom.*? 
In consequence the Armed Forces Act 1991, Part IM, ‘Protection of Children of 
Service Families’, mirrored broadly the relevant provisions of the Children Act. 
The caveat was that, while endeavouring to reflect the 1989 Act as closely as 
possible, the legislator took account of the distinctive feature that the provisions 
would only apply overseas and within a closely-knit military community. 
The above examples demonstrate that civilianisation is a political and proactive 
option to secure uniformity between civilian and military law so far as 
practicable. However, pragmatic advantages might also be identified. This may 





38 In 1993, for example, thero were 32 cases of child abuse in the British Army world-wide. See R. Mills 
and K. Mann, Redcaps: Policing the Army (London: Boxtres Ltd, 1995) 66. The Royal Miltary 
Police have a child protection team. See Royal Military Police Journal, April 1999, 25. 

39 See also the Youth Justice and Criminal Evidence Act 1999 whose relevant provimons have now been 
extended to courts martial by Sched 7, part 5 to the Armed Forces Act 2001. 

40 One such order was made in 1984, and four in 1985, one of which was extended to 20 days. See 
House of Commons, Sesmon 1985-86, Special Report from the Select Committee on the Armed 
Forces Bill, House of Commons Paper 170, March 1986, Q 278. 

41 Armed Forces Act 1986, s 13, amendmg Armed Forces Act 1981, s 14. Scots law would apply where 
a child was returned to Scotland, notwithstanding that service discipline law apples English law. 
42 House of Commons, Session 1990-91, Special Report from the Select Committee on the Armed 

Forces Bill, House of Commons Paper 179, April 1991, para 7. 
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be the case in respect to recruitment and retention benefits arising from the 
adoption of civilian equal opportunities law, or in regard to more useful 
sentencing options for courts martial, for example, those arising from the 
adoption by the Armed Forces Act 1996, section 8 and Schedule 2 thereto of the 
provisions of the Criminal Procedure (Insanity and Unfitness to Plead) Act 1991. 
Prior to the 1996 Act a person found unfit to stand trial by court martial or found 
not guilty by the court martial by reason of insanity at the time of the offence 
could only be ordered to be kept in unsuitable military custody until the Home 
Secretary could commit him to an appropriate institution. With the military 
adoption of the civilian scheme contained in the 1991 Act, courts martial can 
now make more appropriate disposal decisions such as a hospital or guardianship 
order, a supervision or treatment order or discharge. 

In sum civilianisation is a social and legal process of convergence between 
military and civilian law where no detriment to military effectiveness can be 
perceived (indeed where military advantage might be gained). It is a development 
which has undoubtedly proved uncontroversial since its inception in the early 
1960s. Indeed it might receive further indirect endorsement as military tasks are 
increasingly undertaken in support of the law-enforcement activities of the civil 
power, whether in respect to terrorism in Northern Ireland or to crimes with an 
international dimension such as drug-running.*? Such consensus cannot, however, 
be confidently asserted in respect to those changes to military law which embody 
the juridification of military law. 


Juridification 


It is a central argument of this paper that what is emerging beyond the increasing 
civilianisation of military law is a slow but gradually expanding juridification of 
that law, as that term was defined earlier in this paper. Juridification in this context 
may perhaps be comparable to the process occurring in industrial relations in the 
early 1970s where the legal resolution of certain disputes over, say, the application 
of collective agreements or dismissals of employees, was intended to replace the 
voluntary or unilateral settlement of such issues.“4 Three initial points might be 
made. 

First, as the industrial relations example suggests, one feature of juridification is 
the endeavour to introduce into a site of disagreement a third party independent 
judicial authority. This may well have the consequence of weakening unilateralism 
(as exemplified by sacking employees; going on strike; giving orders to 
subordinates) and boosting bilateralism (by virtue of undermining managerial 
prerogative; curbing wildcat strikes; or undermining the authority of local 
commanders whose decisions are overturned by third party civilians outside the 
chain of command). It is a prospect that can strike at the heart of a local military 
community culturally attuned to strict obedience on an hierarchical basis. 

Second, it is not suggested that juridification will afways fill a totally law-free 
zone. For it may replace informal arrangements or even systems of ‘social control, 


43 A. Hills, Doctrine, Criminality, e T A Half-Completed Under- 
standing (Camberley: Strategic and Combet Studies Institute, 2000 

44 H. Collins, Justice in Dismiteal: The Law of Termination of Employment (Oxford: Clarendon Press, 
1992) 30—40, and references therem to Simitis and Teubner. 
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reglementation, normative systems or folkways’ which possess law-like 
characteristics. Indeed even if legal authority could be cited by the military 
command to govern a specific case, furidification will introduce a qualitative 
change in those situations where that ‘‘authority”’ is likely to be standing on legally 
insecure foundations which can no longer be sustained in the post-Human Rights 
Act era. Thus the Manual of Military Law (1992 edition), Part I, Chapter VI, 
paragraph 14{b) stated that, 

A CO {commanding officer] has by virtue of his position and responsibilities an inherent 

power without a warrant to make a full search of any camp, barracks and married or other 
As we shall see, juridification has driven a coach and four through most such 
claims. 

Third, as was the case with the industrial relations experience, one should not 
exaggerate the reach of the juridification of military law. It has not yet wholly 
taken over the asylum. But as suggested previously, and as illustrated below, it has 
made some highly significant inroads extending well beyond the abandonment in 
the later twentieth century of judicial abstentionism.“® Thus what we seek to 
identify are important swathes of military discipline law and military 
administrative and employment law where external legal norms have, essentially, 
been imposed upon, as distinct from having been (consensually) adopted by, the 
military law system. 

This distinctive juridification of military law, which has become a significant 
feature of change in military law especially over the past ten years, can be 
attributed to a number of causes (some of which have already been sketched out in 
the introduction). Thus it may be the result of the findings of committees of 
enquiry set up by governments, such as the post-war Lewis Committee which, 
contrary to the services’ wishes, recommended the creation of a civilian appeal 
court (the CMAC, established in 1951) from court-martial findings.*’ 

The courts’ encroachment on non-legally regulated territory may also be the 
result of the successful litigation activities of pressure groups seeking to invoke 
international legal norms. Notable are Rank Outsiders and Stonewall in respect to 
the lifting of the ban on homosexuals serving in the armed forces. Or it may derive 
from successful political lobbying as in the case of the now-disbanded, because 
successful, Section Ten Abolition Group (STAG) in respect to departmental tort 
immunity under the Crown Proceedings Act 1947. Furthermore the remits of 
public bodies such as the Commission for Racial Equality and the Equal 
Opportunities Commission, while particularly relevant to the civilianisation of 
military law in respect to, say, recruitment or promotion, may also impact on the 
juridification process by raising doubts whether military procedures which the 


45 H.W. Arthors, Without the Law’: Administrative Justice and Legal Pluralism in Nineteenth-Century 
England (Toronto: University of Toronto Press, 1985) 3. 

46 Of course particular legal norms, for example, an accused's right to legal representation (apart from 
field general courts martial), evidence to be presented on oath and the application of the miles of 
evidence in Englah law have been elements of courts martial (but not of Army and Royal Air Force 


those protections. Instead the judge advocate general merely advised confirming officers an these 
matters. Seo also A.P.V. Rogers, ‘Judicial Review and the Military’ (1995) 2 Mulitary Law Journal 
87-105. This paper, published in the in-house joumal of [British] Army Legal Services, and which 
plots shifts m the courts’ attitudes, deserves a wider audience. 

47 Rubu, n 27 above, 258-263. 
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armed forces wish to defend, for instance in respect to redress of grievance, are 
ECHR-compliant.#8 

At one level, of course, juridification will reflect broad-brush government policy 
in terms of the latter’s commitment to applying EU law or Convention rights in the 
Human Rights Act; and in that respect it might be confusing to refer to imposed 
law. But at the organisational or departmental! level, much litigation and legislation 
in those areas have been viewed in that negative way; and armed forces’ 
compliance with directives and judicial rulings will simply reflect both their failure 
to obtain opt-outs of one form or another and their unquestioned, if unhappy, 
acceptance of the constitutional principle of civilian supremacy over the military. 
In other words juridification will frequently emerge from external legal 
compulsions (or from the services’ anticipation thereof, especially in respect to 
the Human Rights Act 1998) such as EU directives, rulings of the European Court 
of Human Rights or judgments in the United Kingdom courts revealing domestic 
inconsistencies in those areas. 


Equal opportunities 


To illustrate this theme of juridification, we need do no more than cite the 
pathbreaking case of R v Secretary of State for Defence, ex parte Leale, Lane and 
EOC Here an application by a discharged servicewoman who had become 
pregnant while still serving was withdrawn by consent when the Ministry of 
Defence conceded that the exemption in favour of the armed forces in the Sex 
Discrimination Act 1975, section 85(4)(a), ee the discharge of pregnant 
servicewomen, was ultra vires Article 2(1) EC Directive 76/207 (Equal 
Treatment). From this settlement, the whole sorry saga unravelled’! of 
compensation claims before industrial tribunals for illegal discharges, for 
compensation for pregnancy termination in order to continue serving in the 
forces,’ and for claims in respect to discriminatory redundancy payments. While 
Leale and Lane did give rise to numerous applications to industrial tribunals in 
respect to the EU Equal Treatment Directive, it also obliged the government to 
present legislation consistent with European Law. In consequence, the Armed 





48 The CRE and the EOC expressed the view to the Select Committee on the Armed Forces Bill 1995- 


provisions regarding access to courts on not less favourable terms. The ministry’s position n respect 
to the Armed Forces Bill 2001 was that it was seeking to expedite the investigation of complaints. See 
AFBSC 2000-01, Vol I, op cit, 186. Thus scope for farther juridification remains. See also R v Army 
Board of the Defence Council, ex parte Anderson [1991] 3 WLR 43 (DC). 

49 Unreported, 1991. 

50 Rogers n 46 above, 978; Daily Telegraph, 18 December 1991. Queen’s Regulations were in fact 
amended in August 1990 to introduce matemity leave arrangements; almost certanly another 
example of anticipatory reaction to adverse court rulings, that is, to the lannch of the Lane and Leale 


31 See, generally, K. O'Donovan, ‘From Pregnant Worker to Pregnant Soldier, Oxymorons for 
Traditionalists’ unpublished workshop paper, December 1995. 

52 fees 

53 Ministry of Defence v Mutton [1996] ICR 590 (EAT); Ministry of Defence v Pope [1997] ICR 296 
AD, Ministry of Defence v O'Hare (No. 2) [1997] ICR 306 (EAT) 

54 The Times, 16 May 1995. The breakthrough in respect to equal opportumities in the armed forces docs 
not encroach on the “combat effectiveness” exclusion preaciibed in the Sex Diseriminution Act 1975 
(Application to the Armed Forces etc) Regulations 1994, SI 1994, No. 3296 and implicitly upheld by 
the European Court of Justice in Sirdar, n 2, above. 
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Forces Act 1996, sections 21-27 now enables members of the armed forces to take 
complaints of discrimination in regard to race, gender and equal pay to 
employment tribunals. 55 

Other areas of imposed law, and therefore of juridification, on previously 
autonomous areas of military administration have related (or may potentially 
relate) to gender-free fitness tests, employment of trans-sexuals,” the recruitment 
and retention of homosexuals in the armed forces,58 health and safety legislation,~? 
the Working Time Regulations, the prohibition on the employment of ‘child’ 
soldiers (that is, those under 18, according to the United Nations Convention on the 
Protection of Children),! data protection,® or ‘posted’ workers under an EU 
directive (no further discussion of these detailed and complex issues will be 
offered here). 

One might even speculate that the process might also occur as a consequence of 
European Convention-based challenges raising the lack of a domestic legal remedy 
for service personnel who are administratively discharged or for officers required 
to resign their commissions.™ For currently unfair dismissal claims in respect to 
termination of engagement are available to members of the armed forces only in 
claims of race or sex discrimination® and not more generally. 


Independent judicial element 


Perhaps the most interesting recent example of the juridification of military law, in 
order to make current military practice Human Rights Act-compliant, is the 





55 Applicants must first invoke the internal redress of grievance procedure, a requirement justified by 
reference to the importance of unit cohesion in the armed forces for operational effectiveness. As 
noted elsewhere in this paper the EOC questions the legality of this 

56 Not as yet, so far as is known, currently a matter of Irtigation See, for example, Soldier, April 1998, 
21; (Joint) Defence Council Instruchon (DCI) 233/98. 

57 See Sunday Times, 29 April 2001. See also The Guardian, 6 August 1998; Daily Telegraph, 25 
August 1999. The leading c1vil authonty is P v S and Cornwall County Council [1996] IRLR 347 
ŒO) 


58 See n 2, above. 

59 See The Army's Terms and Conditions of Service, Army Code 63804, 1997, 46-7; cf Julian Brazier 
MP, ‘Who Will Defend the Defenders? How the Ignorance of Parliament and the Judiciary 
Undermines the Military Ethos’, in G. Frost (ed) Not Fit to Fight: The Cultural Subvernon of the 
Armed Forces m Britain and America (London: The Social Affairs Unit 1998) 63, 65. 

60 SI 1998, No. 1833. In some but not all circumstances the armed forces are exempt fram the provisions 
of the regulations. See regs 18, 25, 37 and 38. 

61 Amnesty International, United Kingdom: U-18s: Child Soldiers at Risk, 2000 The United Kingdom 
signed the Optional Protocol to the Convention in September 2000 subject to the reservation that this 
would not preclude the deployment of under-18s in certain circumstances. See also AFBSC 2000-01, 
vol IL, op cit, Appendix 10, ‘Memorandum submitted by The UK Coalition to Stop the Use of Child 
Soldiers’. 


62 The Data Protection Act 1998, implementing a 1995 EU Directive on Data Protection, No 95/46/EC, 
has prompted changes in the services’ reporting procedures in regard to confidential reports. 
63 Lt Col Peter Lamb, ‘Neutralisation by Stealth’ (1998) 1 Armed Services Forum 26-30. Seo also Office 


(unpublished, July 2000): decision of Army Board to require Army officer, acquitted of rape, to resign 
his commission upheld by Blofeld J. The logal position with regard to servicemen who are 

may be different (irrespective of differences in thoes respects between the Royal Navy and the other 
two branches of the armed forces). 

Armed Forces Act 1996, ss 21-23. 

Seo R. Watt, ‘The Crown and its Employees’ in Sunkin and Payne (eds), n 10 above, 298-305. 
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requirement for an independent judicial element at various points in military 
disciplinary proceedings. Thus certain decisions which hitherto had been taken 
exclusively by commanding officers simultaneously occupying investigatory, 
prosecuting and judicial roles vis-a-vis a military suspect are now in the hands of 
civilian judicial officers. 

The decisions in question relate, first, to pre-trial custody of military suspects, 
that is, who should determine whether an accused serviceman, awaiting court 
martial, or investigation into charges, should be held (or continue to be held) in 
open, closed or no arrest (i.e. custody). The ECHR in Hood v United Kingdom”! 
held that since a commanding officer who was authorised to decide on the pre- 
trial detention of tbe accused was also liable to intervene later in the 
proceedings as a representative of the prosecuting authority, there was in 
consequence a violation of Articles 5(3) and (5) and 6(1) of the European 
Convention. As a result, the Armed Forces Discipline Act 2000, sections 1-10 
as amended by section 29 of and Schedule 4 to the Armed Forces Act 2001 
now requires a pre-trial procedure conducted before a civilian judicial officer 
(unless there are exceptional circumstances) similar to bail applications in the 
civilian criminal justice system. 

The insertion of a civilian judicial element into a hitherto exclusively military 
discipline procedure, thereby reflecting the requirements of Article 6 of the ECHR, 
has also occurred in respect to servicemen’s appeals to a newly created Summary 
Appeal Court against commanding officers’ decisions in summary dealing (Armed 
Forces Discipline Act 2000, sections 14-25). Finally, as previewed earlier, the 
authorisations of entry, search and seizure in respect to servicemen’s rooms, 
lockers and property etc on military premises (in the light of the provisions of 
Article 8 and Protocol 1, Article 1 of the Convention) are, unless exceptional 
circumstances arise, to be granted by civilian judicial officers and no longer by 
military authority (by virtue of Part 2 of the Armed Forces Act 2001). 

Whether the introduction of an independent judicial element into the disciplinary 
relationship between a commanding officer and his subordinates (the juridification 
of command relations) will indeed pose a threat to those authority relations, as 
some have alleged,® is not the concern here. It should, however, be noted that the 
commanding officer still retains discretion, when ‘investigating’ charges at an 
early stage of the proceedings, to dismiss the charge or, in some cases, to deal with 
the accused summarily, in preference to referring the charge to the brigade or 
divisional commander. Command authority in disciplinary matters is constrained, 
not eliminated. 

However, external codes may not be the sole source of the juridification of 
military law. For as we noted previously, the existing boundaries of tort liability in 
respect to service personnel, exposed since 1987, are regularly being tested, and 
increased prospects for compensation for negligence are emerging.” The drunken 
guardsman who climbed onto, and then promptly fell off, the tailgate of an Army 





(2000) 29 EHRR 365. 

cf ‘Will those “impartial” judicial officers protect or interfere with the commanding officer who has 
little or no judicial expenence? No doubt it will depend largely on the individual but interference with 
the military ethos is inevitable’, HL Deb val 607 col 673 29 November 1999, (Lord Burnham). See 
also the Second Reading debste in the Commons on 17 February 2000, where sumilar concems 
regarding the undermining of commanders’ authority were expressed. 

69 See, for example, Cox v Ministry of Defence (unreported; see The Lawyer, vol 13, no 25, 28 June 
1999). 
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lorry after a three-hours drinking binge in Portsmouth even managed successfully 
to sue the Ministry of Defence for negligence (although subject to contributory 
negligence).7° 

Judicial review challenges and habeas corpus applications have also become 
more widely employed in respect to the armed forces’ disciplinary practices and 
procedures.”! This occurred, for example, in the case of Drummer Stephen Jordan 
who, prior to his successful ECHR judgment in March 2000 (Application no 
30280/96) under Articles 5(3) and (5), had obtained his release from detention in 
December 1995 after instituting habeas corpus proceedings. This was followed in 
February 1996 by proceedings for compensation resulting in payment (part 
damages and part out-of-court settlement, it appears) from the Ministry of Defence 
for the admitted unlawful detention. Similar cases raised by other service personnel 
(even before travelling to Strasbourg became fashionable) and successfully 
alleging torts such as unlawful detention, false imprisonment and trespass to the 
person could be cited, though arguably such proceedings might reflect a reversion 
to eighteenth century legal principles. Whether, as some military commentators 
fear, increased litigiousness does (or will) undermine military effectiveness cannot 
be debated here.” Our point is that the term juridification may also apply to the 
coercive extension to military society of civilian legal norms through litigation.” 
In other words, the imperative to effect change in military law may be emerging 
not only from pressures within the European, human rights and international legal 
order exploring inconsistencies within United Kingdom law but also from 
unconnected developments within the domestic courts. 


Summarising juridification 


Summarising these points, juridification can be located in the provision in armed 
forces legislation of 2000 and 2001 of an independent judicial element in respect to 
executive decisions on entry, search and seizure, to pre-trial custody decisions 
(following Hood) and to summary dealing, all hitherto the exclusive province of 
the military chain of command. They therefore extend beyond the impact of the 
landmark Findlay decision,” which had led to the enlargement of the role of the 
independent judge advocate in court-martial proceedings and to the creation of 
both services’ prosecuting authorities and a court administration officer outside the 
chain of command. The creation of these new institutions had followed the 
abolition, in the light of Findlay, of the non-judicial post of convening officer who, 
as part of the chain of command against the accused, had responsibility for a 
prosecution, would then appoint as members of the court subordinate officers from 
within his own command, and would usually also be the confirming officer in 
respect to the court’s finding. 

But juridification also entails the constraining of a commander’s discretion in a 
large range of personnel matters (partly with a view to combating discrimi- 


70 Jebson v Ministry of Defence, The Times, 28 June 2000 (CA) 

71 Judicial review challenges to mihtary tribunals subject to appeal are now precluded by the Armed 
Forces Act 2001, s 23. 

72 G. Frost, “How to Destroy an Amy’ in Frost (ed), n 59 above, 15-16; General Sir Charles Guthrie, 

; ‘British Defence- the Chief of the Defence Staff's Lecture’ RUSI Journal, vol 146, no 1, February 
2001, 1-7, 7. The remarks attracted extensive press coverage. 

T3 See n3 above. 
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nation).’5 It includes the imposition of new legal duties in respect to health and 
safety, requiring the appointment of a ‘plethora of officers and senior NCOs with 
the responsibility for fire, environmental health, heat and light, road safety, safety 
in the workplace and other responsibilities’; the possibility of the removal of the 
current exemption of the armed forces from the provisions of the Disability 
Discrimination Act 1995;7 and the qualified application to the armed forces of the 
Working Time Regulations. Such measures all reflect imposed law on the armed 
forces, with external monitoring of their conduct, with reduced collective 
autonomy and with enhanced individual entitlements. In addition they are 
underpinned by new judicial institutions with jurisdiction over the armed forces 
or by the extension of existing tribunals to the services which had hitherto been 
exempt from their jurisdiction. In this manner is the juridification of military 
relations expanded (irrespective of the wisdom or otherwise, or of the 
constitutional significance for civil-military relations, of such developments).” 


Limits to juridification 


It is important, however, to remind ourselves that the juridification of military law 
has its limits. Apart from the obvious point that, as with most occupations, armed 
forces tend not to view their world through the prism of the law (and that service 
personnel employ devices aimed at law-avoidance),® much of what might 
otherwise be perceived by lawyers as substantive military law (albeit policy or 
administrative guidance within a security organisation) remains hidden from public 
scrutiny. They include, to select at random, Provost Manuals prescribing 
procedures for the exercise of arrest powers and the Army Commissioning 
Regulations 1999 which derive from the Royal Prerogative (as does much of 
military law). Solicitors or barristers representing service or ex-service clients who 
require access to restricted documents such as the procedures for dealing with 
enlisted or commissioned conscientious objectors or full access to board of inquiry 
reports might seek to institute discovery proceedings in the event of departmental 





voluntary release (PVR) entitlements on marriage. See General (retd) Sir Michael Rose, ‘Sustaining 
the Will to Fight in the British Army’, Officer, vol 10, no 1, January—February 1998, 40-41, 40. 
Another example is the withdrawal of an additional travel warrant entitlement for service personnel to 
visit children of a previous marriage. Legal advice suggested that loss of the entitlement on 
remarriage breached the Sex Discrimination Act 1975, s 74 The additional warrants were therefore 
withdrawn rather than extended on remarriage. See Soldier, vol 54, no 3, March 1998, 26; Navy News, 
March 1998, 40. 

76 Brazier, n 59 above, 65 

TI The Guardian, 15 July 1999; Daily Telegraph, 5 December 1999. The then Minister for the Disabled, 
Margaret Hodge MP, opposed the exemption. See The Guardian, 21 December 2000. It should be 
noted that the loss of limbs is not a disqualification for certem positions m the services. 

78 Seen 59, above, and see below. 

79 For discussion of some of the constitutional issues, see G.R. Rubin, ‘Observations on Change in 
Military Law’ House af Commons Defence Committee, Second Report, Session 2000-01, The 
Strategic Defence Review: Policy for People, HC Paper 29-1, February 2001, Appendix 8, 253-254. 
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refusal to disclose.8! Occasional glimpses of this ‘hidden’ world of military law do 
therefore emerge in a very small number of cases (and, one suspects, more will be 
uncovered as the subject-matter of litigation against the Ministry of Defence is 
expanded).® Parliamentarians have also made scathing reference in the past to 
(now withdrawn) obscure Defence Council Instructions on medical examinations 
which were prescribed for the detection of serving homosexuals.® Again the world 
of DCIs is one which is generally unfamiliar to most lawyers. 

Thus a considerable element of the law making agenda remains within the 
effective control of the service department itself (eg enlistment rules, Pay Warrant, 
reserve forces, and rules of evidence in courts martial). Perhaps most relevantly, 
the hidden (and usually closed) world of Army General and Administrative 
Instructions [AGAIs], Fleet Administrative and General Orders [FLAGOs], DCIs, 
Standing Orders, Rules of Engagement (whether in respect to the United Kingdom 
or to overseas theatres), Local Purchase Regulations, Road Transport Regulations 
and Military Flying Regulations all testify to a land of military law scarcely known 
to, or penetrated by, civilian society. In this reclusive world juridification can claim 
few triumphs. Instead the autonomy of military law continues to thrive. 


Conclusions 


We have sought to analyse the changing character of military law by observing an 
evolutionary process commencing with the long period of legal autonomy from the 
mid-nineteenth century to the mid-twentieth century. A new trajectory was then 
noted as the civilianisation of significant areas of military law was approved by the 
armed forces themselves (as well as by government) from the 1960s. Finally while 
the latter process continues, a new shift towards the juridification of military law 
has been identified for the past decade. This has occurred most notably (but not 
only) where equal opportunities and equal treatment claims are made and where 
third party civilian judicial intervention has been interposed between a subordinate 
and his or her commander in an organisation premised on command authority. 

Tracking such changes is easy. To explain such changes is more difficult. For 
example while the grip of a powerful ideology of deference to military command 
seems to be an attractive explanation for the judicial abstentionism of the period 
1850-1950, it remains conjectural in the absence of solid and systematic historical 
research beyond the scope of this paper (indeed to reinforce such an argument, 
perhaps one would also have to demonstrate that the interventionist judiciary prior 
to 1850, such as Mansfield and Loughborough, were not deferential). 

In respect to civilianisation it is also necessary to ask why the armed forces 
themselves began to embrace this approach to military law, particularly from the 
1960s. A number of obvious, but perhaps not conclusive, explanations can be 
advanced. Thus one might suggest that following the creation of the precedent of a 


81 The classified administrative instructions were made avaliable to the defence led by Helena 
QC in the prosecution of Gunner Vic Wiliams who had refused to serve in the Gulf War. See Col 
[pow Maj Gen] G. Risins, ‘Conscleatious Objection and the Gulf War. The Case of Gunner Williams’ 
(1995) 2 Military Law Journal 25, 34. For discovery sr ga ae a a 
State for Defence, x parks Sines (1995) Attain LR O73 OC) 

82 Arny General and Administrative Instruchons, which are mostly classified documents, were cited in 
R v Ministry of Defence, ex parte Walker [2000] 1 WLR 806 (HL). See n 3 above. Perhaps even the 

hmits to juridification will have to be redrawn in the not-too-distant future. 

HC Deb, 6th Series, vol 227 col 137 June 21 1993 (Tony Banks). 
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civilian-controlled CMAC (whose establishment might perhaps be attributed to a 
public desire at the time for more ‘democratic’ contro! of courts martial following 
a number of controversial post-war prosecutions), it made sense professionally 
(and possibly politically), at least to military lawyers, to expand the civilianisation 
of military justice procedures appropriately. The SDARWP indeed offered a 
congenial institutional framework for such exercises and governments of differing 
hues were on board. 

Moreover there was now, since 1960-61, a highly focussed parliamentary 
procedure, a select committee scrutinising the terms of a Bill. In due course 
members who served on successive committees were able to acquire a sufficient 
level of expertise in posing questions in this specialised area not to be fobbed off 
by obfuscatory answers supplied by senior civil servants appearing before them 
(opaque responses formerly delivered would perhaps contain the unspoken 
assumption that non-defence professionals were quite incapable of appreciating 
military issues). Moreover in the 1990s, at least, there was considerable overlap 
between the members of the Armed Forces Bill committees and the House of 
Commons Defence Committee [HCDC] which according to its chairman had, 


... become more effective as time went on. The HCDC is a much more professional 
committee [than previously]. Expertise within the committee itself has grown 
[notwithstanding the decline in the numbers of MPs with defence-related or military 
experience]. Greater use is made of a variety of external advisers and both military and civil 
leaders are summoned more frequently.* 


In short, scrutiny of the defence sector has become more refined and impressive. 
Indeed the spectacle at Armed Forces Bill select committee hearings of well- 
informed bodies such as Stonewall (for the first time in 1990-91) and Rank 
Outsiders (1995-96) appearing in person before a defence-related select committee 
and campaigning at the time for a civilianised solution (though in due course 
compelled to seek a juridified one), does represent a level of access by pressure 
groups to legal policy-making not hitherto experienced in this sphere.® The 
ineluctable conclusion was that the principle of furthering civilianisation where 
practicable was now unchallenged. Complacent military claims to a right to be 
different were no longer, if ever, appropriate. While it was the military lawyers 
themselves who searched out the civilian domestic criminal law rules which should 
be made applicable to the military justice system, exemption would hereafter be 
based only on military need. 

While explanations for civilianisation might be attributed to the professional 
influence of military lawyers who perceived practical advantages for military 
discipline in adopting certain civilian criminal rules, or to a government (and 
departmental) ideology favouring a limited convergence of civil and military law, 
juridification was a different matter. Here one can identify not a proactive nor 
wholly consensual process of legal change, but one which, certainly in the initial 
stages, has been viewed by the armed forces with at best wariness and at worst 
hostility at the perceived prospect of military effectiveness being imperilled 


Se ee 

84 B. George and J.D. Morgan, ‘Pariamentary Scrutiny of Defence’ (1999) 5 Journal of Legislative 
Studies 1, 4. 

85 In previous years only ministry witnesses were called to give evidence in person at the 1980-81 
heanngs while at the 1985-86 hearings the committee voted to decline to question the Campaign for 
Homosexual Equality (though the AT EASE organisation was permitted to raise the issue of 
homosexuality during its appearance before the committee). The Campaign for Homosexual Equality 
did submit written evidence in 1980-81 and in 1985-86. The Conservative Group for Homosexual 
Equality did so in 1985-86. 
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(though experience of the law in action has tended, to date, to remove most of the 
suspicions; apart, of course, from the perennial groans regarding the amount of 
new paperwork generated). 

As to accounting for juridification it is trite but nonetheless valid to find 
explanations in terms of a familiar human rights and equal treatment discourse with 
its international, especially European, flavour. Some have argued that globalisation 
has prompted the decline of mass militarism, mass armies and mass military 
culture, with the latter, in particular, being refashioned to embrace non- 
nationalistic principles of gender, race and cultural equality.8 The pattern of such 
changes globally is, of course, uneven, and it may by-pass some societies. 

However, in regard to the relevance of such discourses to the circumstances of 
the United Kingdom’s armed forces, one might cite a familiar catalogue of indirect 
influences, a number of which were listed in the introduction to this paper. They 
include the relative openness of British society; the gradually changing profile, in 
percentage terms, of members of the armed forces which reflects better educated 
officers and other ranks, more women and (slightly) more ethnic minorities; a 
decline in deference involving fewer inhibitions about challenging authority in 
courts or elsewhere, especially where such challenges are successful; and the 
vigorous debates within the armed forces and elsewhere of the relationship 
between civil and military society.87 

These debates have ranged far and wide. Among the many issues (which cannot 
be explored further here) are the perceived shift from institutionalism (or 
vocationalism) to occupationalism on the part of service personnel, perhaps more 
sharply reflected recently in the emergence of the limited commitment ‘military 
local service engagement’; whether post-modernist trends relating to sexual or 
gender identity or to the nature of the family itself are manifesting themselves in 
the armed forces; and the consequences for military ethos and military 
communities of the increasing number of service families now settling within 
civilian communities. As one commentator has noted, 

The Services have to think through how to incorporate the principles of individual choice, 

consultation about career and lifestyle, and the need for sufficient non-working time with 

family, alongside the demands of the military ethos.89 


These issues all accentuate individual preferences. However military ethos has 
always been uncomfortable with, and (given a choice) will favour exemption from, 
civilian laws which stress rights and not duties, and individual benefit and 


87 Wider social changes which include the decline of deference, including youth culture challenges to 
authority, are noted in, inter ala, A. Marwick, British Society Since 1945 : Penguin, 
1982); A. Sked, Britain’s Dectine: Problems and Perspectives (Oxford: Blackwell, 1987); J. 
Obelkevich and P. Catterall (eds), Understanding Post-War British Society (London: Routledge, 
1994); and P. Jobnson, ‘Youth Culture’ in P. Johnson (ed), The Twentieth Century 
Longman, 1998). 

88 On challenges to the traditional concept of the military family, see G.R. Rubin, ‘Equal Opportunities, 
Pregnancy Dismissals and the Armed Forces: The Context of Social Change and Conceptual Re- 
definition’ unpublished workshop paper, December 1995 

89 C. Dandeker, ‘Challenges to the Uniqueness of British Military Cultures’ in C. Dandeker ot al (eds), 


essays in Frost, n 59 above, and, for tho institutionallsm/occupetionalism debate. C.C. Moskos and 
F.R. Wood, The Military: More than Just a Job? (Washington: Pergamon-Brasecy’s, 1988). 
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enhancement rather than the collective good. In this clash of values, juridification 
was always likely to be a consequence, whether articulated through the directives 
of the EU, through the rulings of the courts declaring the incompatibility of 
military procedures with the requirements of the ECHR and of the Human Rights 
Act, or through the re-writing of military manuals to take account of anticipated 
legal pit-falls.™ 

A final reflection as we survey the sweep of coercively imposed civilian legal 
norms on the armed forces is that it is perhaps reassuring that it is for military 
sociologists and not for lawyers to assess whether military ethos has indeed been 
destroyed by lawyers’ ‘fiddle-faddle’ and by a cult of individualism. However, 
were that indeed to be the case, it would surely not be without irony that the receat 
rapid increase in the number of military lawyers (one of the very few branches of 
the armed forces to increase recruitment) has been, and may well continue to be, 
not only a consequence of the juridification of military law but also a cause of it! 


as AA ee a a 

90 For. example should only married couples be entitled to occupy married quarters in the light of 
Convention rights? 

91 Assuming that their advice is followed. It should be noted that military lawyers assert that they are 
officers first and lawyers second. See Captain G.E. Davies, ‘Attached to the Infantry: A Lawyer's 
Perspective’ (1999) 8 Adjutant General’s Corps Journal 104. 
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Creating a children’s champion for Wales?! The Care 
Standards Act 2000 (Part V) and the Children’s 
Commissioner for Wales Act 2001 


Kathryn Hollingsworth and Gillian Douglas* 


Introduction 


The advent of the United Nations Convention on the Rights of the Child in 19892 
has brought with it a growing public awareness of the separate and special interests 
of children. The use of a ‘children’s commissioner’ or ombudsman has come to be 
regarded as one of the most effective means of ensuring that those interests are 
protected. Many states have accordingly established such an office as part of their 
response to meeting their obligations under the Convention to promote its 
principles and provisions.? In the United Kingdom, calls for the creation of a post 
of this kind have been made for over a decade, most notably in a report in 1991, 
Taking Children Seriously: A Proposal for a Children’s Rights Commissioner.4 
A Children’s Commissioner for Wales, though not for the rest of the United 
Kingdom, has now been created under Part V of the Care Standards Act 2000 and 
the Children’s Commissioner for Wales Act 2001.5 The office was established 
following recommendations in the Waterhouse reporté and a request to the 
Westminster Government from the National Assembly for Wales. The Care 
Standards Act, which at the time was before Parliament, was used rather than 
waiting for space in the parliamentary timetable for a dedicated piece of legislation 
because of the perceived urgency in establishing the post. The Children’s 
Commissioner for Wales Act amends the Care Standards Act and extends the role 





* Cardiff Law School. The authors would like to thank Richard Rawlings, David Miers and the anonymous 
referees for their helpful comments on an earlier version of thus article. 


1 The Commissioner has been so described throughout the debates in Parliament and the National 
Assembly for Wales. See eg the First Minister, Rhodri Morgan AM, Assembly Record 7 December 
2000, 


2 The United Kingdom ratified the Convention in December 1991 and it entered into farce in January 
1992. 


3 og there are children’s commissioners or ombudsmen inter alia m Norway (which was the first to 
establish a children’s ombudsman, in 1981), Australia, Germany, Canada, New Zealand, and Sweden. 
There 1s also a European Network of Ombudsmen for Children (ENOC). According to The Guardian 
there are 18 children’s commissioners or ombudsman around the world. The Guardian 29 August 
2000, ‘Our Young People Need a Champion to Protect Them’. See also M. Sencviratne, ‘Ombudsmen 
for Children’ (2001) 23 JSWFL 217, who compares the office established by the Care Standards Act 
2000 with simlar posts elsewhere. 

4 M. Rosenbaum and P. Newell, Taking Children Seriously: a Proposal for a Children’s Rights 
Commissioner, (London: Calouste Gulbenkian Foundation, 1991). 

5 The Care Standards Act 2000 received the Royal Assent on 20 July 2000. The commencement date 
for the provisions of the Act relating to the Children’s Commissioner was 13 November 2000. 
Assent for the Children’s Commissioner foc Wales Act was given on 11 May 2001, and the 
commencement date is 26 August 2001. 

6 Lost in Care: Report of the Tribunal of Inquiry into the abuse of children in care in the former county 
council areas of Gwynedd and Clwyd since 1974, HC 201 (2000). 
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and remit of the Commissioner. The first Commissioner, Peter Clarke, was 
appointed in December 2000, and took up his duties on 1 March 2001. 

These two statutes, and the secondary legislation made under them, provide for a 
number of firsts. The Children’s Commissioner for Wales is the first children’s 
‘ombudsman’’ to be established in the United Kingdom;® the 2001 Act is the first 
Wales-only piece of primary legislation to be introduced since the establishment of 
the National Assembly for Wales in 1999;9 and for the first time children were 
formally involved in the appointment process of a public sector ombudsman. !° 


The general context 


The rights guaranteed to children under the United Nations Convention on the 
Rights of the Child are wide-ranging, encompassing both civil and political, and 
social and economic rights. They cover protection (from violence, dangerous work, 
abuse and abduction); prevention of harm; provision (of appropriate care, standard 
of living, education, facilities and support for ial needs); and participation in 
society, as active members of their community.!! These may sound impressive and 
comprehensive, but the problem facing children’s rights advocates lies in 
determining how one can safeguard and enforce children’s rights when they may 
be unable to exercise them of their own will. 

One approach intended to address this problem, which has been adopted by the 
Council of Europe, has been to articulate certain children’s rights in greater detail 
and to impose additional obligations on states to promote these. The European 
Convention on the Exercise of Children’s Rights,!? for example, requires state 
signatories to grant procedural rights to children affected by family proceedings 
(such as in relation to residence, contact, adoption, etc). These rights include the 
right of a child of sufficient understanding to receive all relevant information, to be 





7 As the post has been described See Assembly Record 12 December 2000. We consider farther below 
how far such a description is apposite. 

8 Though note developments in other parts of the UK. In Scotland the executive bas stated that it is 
sympathetic to the idea of a children’s commissioner and invited the Education, Culture and Sports 
Committee to report on the issue. The Committee has consulted on the possibility of establishing a 
children’s commissioner. In Northem Ireland a private member’s bill, The Children’s Commissioner 
Bill, was presented to the Assembly on 30 April 2001. An answer to a question put by Ms Eileen Bell 
to the First Minister and Deputy First Minister on 8 December 2000 stated that the executive would 
consider whether new atrangements for a children’s commissioner were necessary, after considering 
the experience of other junsdictions. The Mayor of London has establshed a ‘London Children’s 
Rights Commismoner’, funded by charitable trusts and the National Lottery Chanties Board (The 
Guardian, 4 April 2001) Oxfordshire County Council and Save The Children have jointly established 
a ‘Children’s Rights Commissioner’ to give young children a voice at local government level (R. 
Harvey, ‘Unseen and Unheard: The case for a Children’s Rights Commissioner’ (2001) 178 
ChildRight 18, 20.) 

9 Accordingly it has been hailed by central Government as an act of ‘considerable constitutional 

*, See Panl Murphy’s speech during the second reading of the Bill, HC Deb col 221 16 
January 2001. Rhodri Morgan pointed out in a debate on the Queen’s speech that there have been only 
four Wales specific bills since 1974 which were enacted. Assembly Record 19 December 2000. 

10 See The Children’s Commissioner for Wales (Appointment) Regulations 2000, SI 2000 No 3121 (W. 
199) which came into force on 8 December 2000. Regulation 2(2)(b) provides that the appointment of 
the Commissioner shall only be made after taking account of ‘the views of relevant children as to any 
candidates interviewed for the appointment’. See further section below pp 74-76. 

11 G. Van Bueren, The International Law on the Rights of the Child (Dordrecht: Martinus Nijhoff 
Publishers, 1995) 15. 

12 ETS 160. Opened for signature on 25 January 1996. The Convention came into force on 1 July 2000, 
and has been signed by 23 states and ratified by five. 
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consulted, to express his or her views, and to have explained the implications of 
any decision regarding the child. The child also has the right to apply for the 
appointment of a guardian ad litem to represent his or her views. This Convention, 
which has not been signed by the United Kingdom, represents an important 
development in European thinking concerning how to render children’s rights of 
practical effect. However, its impact is likely to be limited since it is focused upon 
legal proceedings affecting the child (although Article 11 requires states parties to 
consider extending rights to matters affecting children which are not the subject of 
proceedings). 

An alternative approach is to establish a pro-active organisation or officer 
charged with the task of promoting children’s interests who might be able to act on 
children’s behalf and check that their rights are being upheld. Fortin!? argues that 
such an appointment could also focus government attention on services for 
children, and combat the problem of responsibility for such services being split 
between different government departments (and indeed, between local and health 
authorities etc).!4 A children’s commissioner could lobby policy makers and 
practitioners to take account of children’s rights and serve as a sounding board for 
new policy developments through requirements to consult the commissioner on the 
likely impact of such developments on children. But the danger of this approach is 
that an adult office-holder may fail to understand children’s own concerns and act 
in a ‘top-down’ way in determining what is ‘good’ for them, focusing on their 
protection and provision rights to the neglect of their participation rights. 

Reflecting the view that children need a dedicated officer to promote their 
interests, in 1997, the United Nations Committee on the Rights of the Child!5 
recommended that the United Kingdom establish a children’s ombudsman or 
commissioner to ensure that children’s rights were promoted more efficiently.'6 
This proposal was taken up by the House of Commons Select Committee on Health 
in 1998. The Committee set out the proposed duties of a UK commissioner as 
including: the promotion of awareness of the rights of children, highlighting ways 
in which present and proposed policy and practice failed to respect those rights; 
investigations into incidents where breaches of children’s rights were considered to 
have taken place; ensuring that children had effective means of redress when their 
rights were disregarded; and carrying out or commissioning research relevant to 
the safeguarding of children’s rights.17 

It can be seen from this broad range of functions that the office of a children’s 
commissioner as envisaged here is broader than a ‘fire-fighting’ or ‘small claims 
court’ model of an ombudsman resolving individual complaints.!8 It is also wider 
than the alternative ‘fire-watching’, auditing role whereby investigation of 





13 J Fortin, Children’s Rights and the Developing Law (London: Butterworths, 1998) 479-480. 

14 But note that this problem is less acuto in Wales, given the different structure of governance in place, 
and note also the Assembly’s commitment to ‘joined up’ planning and delivery of services to children 
and young people, as set out in Children and Young People — A Framework for Partnership — 
consultation document (National Assembly for Wales, 2000) and Extending Entitlement: supporting 
young people in Wales, Report by the Policy Unit, The National Assembly for Wales (National 
Assembly for Wales, 2000). 

15 The committee responsible for monitonng state parties’ compliance with the UN Convention on the 
Rights of the Child. 
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complaints is used to highlight failings in procedure and lead to overall 
improvements in process although this, as we discuss below, is seen as an 
important part of the Welsh Commissioner’s remit. Rather, it appears to conceive 
of a body somewhat closer perhaps to the Equal Opportunities Commission or 
Commission for Racial Equality, in undertaking both a proactive public education 
and lobbying role as well as a more reactive investigatory and protective one. 


The Welsh context 


Despite continued support for the establishment of a UK wide children’s 
commissioner)? no legislation has been forthcoming from central Government. 
Instead it has fallen to the devolved nations to take forward the initiative.” Wales 
has been the first to grasp the nettle, following mounting support from many 
quarters. Calls for a specifically Welsh Children’s Commissioner date back to 
1993-94 when Elfyn Llwyd moved an amendment to introduce a Children’s 
Commissioner for Wales in the Standing Committee on the Local Government 
(Wales) Bill.?! In the 1999 elections to the Assembly, all of the main political 
parties, except the Conservatives, included manifesto promises to introduce a 
Children’s Commissioner for Wales.” The first governmental support can be 
found in the 1999 Social Services White Paper for Wales Building for the Future.” 
This proposal commanded parliamentary support, with the Welsh Affairs 
Committee urging the newly-established National Assembly in June 1999 to 
establish a children’s commissioner.” 

Upon taking up its functions in July 1999, the Assembly duly set about 
considering the issue of establishing a Children’s Commissioner for Wales. 
Specifically this task fell to the Health and Social Services Committee, which 
reached early all-party agreement on the issue and identified consideration of the 
remit and role of such a Commissioner as one of the Committee’s priorities. 
Together with the pre-16 Education Committee, the Health and Social Services 
Committee undertook two consultation processes and heard evidence from 
numerous voluntary, charitable and public bodies on proposals for a children’s 
commissioner. 





19 See the motion put forward by Tom Cox on 15 February 2000 advocating a children’s commissioner. 
HC Deb col 924 15 February 2000. See also The Guardian, 27 December 1999 which reparted that 
the NSPCC was calhng for a United Kingdom children’s commissioner, and The Guardian, 29 
August 2000 which asks why there are no proposals for a children’s commissioner for England. 

20 Seen 8 above for developments in Scotland and Northem Ireland. 

21 See HC Deb Standing Committee A 12 April, 25 May 1994. 

22 See the Assembly Health and Social Services Committee meeting on 7 July 1999 which noted that the 
following commitments were made in the party manifestoes: Labour: to ‘establish an i 
Children’s Commissioner for Wales, who will advise the Assembly on the delivery of services for 


Strategies.’ 

EE ee aa E Note that only 
the Liberal Democrats’ model is close to that of an ‘ombudsman’ as generally understood. 

23 Cm 4151, 1999. 

24 Welsh Affairs Select Committee, Third Report Childcare in Wales HC 156, 1999 para 28. 

25 Ninety-three written responses to the consultation exercise were received. See Health and Social 
Services Committee, 2 February 2000. The Committee then heard oral evidence from a number of 
bodies (such as the NSPCC) to whom it put specific questions based on their written submission. See 
the meeting of 16 March 2000. 
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During the course of the Committee’s deliberations, the final report of the 
tribunal of inquiry into child abuse in North Wales, Lost in Care, was published.” 
The tribunal, headed by Sir Ronald Waterhouse, was established in June 1996 to 
inquire into the serious sexual and physical abuse of children in care which had 
taken place in North Wales since 1974.77 Evidence was heard from 575 witnesses 
as part of the examination into the events of the 1970s and 1980s.28 In particular 
the Tribunal examined whether the abuse could have been prevented or detected 
earlier by the relevant authorities, and whether the responses of the authorities 
were appropriate. A number of recommendations were made in the final report, 
dealing with issues such as the detection of, and response to, abuse; the prevention 
of abuse; the quality of care; and inspection. Significantly, the proposal for a 
Children’s Commissioner for Wales was listed as the report’s first recom- 
mendation.” Publication of the report finally persuaded central Government that 
legislation establishing the office of Children’s Commissioner for Wales was 
necessary.” 

The Assembly Health and Social Service Committee laid its final report before 
the Assembly on 31 May 2000.3! In recommending the establishment of a 
Children’s Commissioner, the Committee appear to have been most influenced by 
their wish to give practical effect to Article 12(1) of the UN Convention on the 
Rights of the Child. This provides that 

States Parties shall assure to the child who is capable of forming his or her own views the 

right to express those views freely in all matters affecting the child, the views of the child 

being given due weight in accordance with the age and maturity of the child. 
The Committee considered that 


the prime justification for the establishment of a Children’s Commissioner is the absence of 
mechanisms to allow children and young people directly to influence decisions which 
impact on their lives ... The Commissioner offers the prospect of giving young children a 
voice, in line with the UN Convention on the Rights of the Child. 


This emphasis on the need to enhance children’s ‘participation’ rights as the 
primary motivation behind their wish to establish the Commissioner’s office, is 
significant. First, it seeks to make clear that the Commissioner’s role is not simply 
(or even primarily) that of a complaints processor. Neither is the role envisaged as 
enhancing children’s welfare in a paternalistic, adult-centred way in which the 


26 n 6 above. 

27 Specifically, the former county council areas of Gwynedd and Clwyd. 

28 n 6 above, 1. 

29 ibid recommendations 1 and 2. The duties of the Commissioner as envisaged by Sm Ronald 
Waterhouse were as follows: (a) ensuring that children’s nghts are respected through the monitoring 


Commissioner's attention recommendations on the merits) when he considera it 
appropriate to do so; (c) publishing reports, including an annual report to the National 
Assembly for Wales. The its response to the Waterhouse Report as Learning 


30 During the second reading of the Children’s Commismoner Bill in the Houses of Commons, the 
Waterhouse report was described as the ‘major catalyst’ for the establishment of the post. See the 
speech by Nigel Evans, HC Deb col 233 16 January 2001. The First Minister made reference to the 
delay in establishing a Commussioner because of the need for the Assembly to wait until the tribunal 
had reported the results of the inqmry and the Secretary of State had announced them in Parlament. 
See Assembly Record 6 December 2000. 

31 A Children’s Commissioner for Wales: The Report of the Health and Social Sernces Committee. 

32 ibid para 21. 
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Commissioner determines what is good for children and then seeks to bring it 
about. Thirdly, it reflects a much broader — and potentially very impressive — 

h to increasing inclusiveness and improving participation (of both young 
people and adults) in the political process and the life of the community, which has 
been a (largely unrecognised) hallmark of the Assembly’s working in its first two 
years of operation. A ‘core value’ set out in the Assembly’s strategic plan, Better 
Wales,33 was expressed to be that ‘children and young people should be treated as 
valued members of the community, whose voices are heard and needs considered 
across the range of policy-making’. The establishment of the Children’s 
Commissioner can therefore be seen as a partial, but not the only, response to 
translating this aspiration into reality. 

The Government initially maintained that the proposal in its Care Standards Bill, 
to appoint a children’s rights director under the aegis of the new National Care 
Standards Commission, captured the spirit of the Waterhouse recommendations.” 
However, this Commission will have jurisdiction in England only and hence the 
children’s rights director will operate only in England.?5 Under section 8 of the 
Care Standards Act, the Assembly has responsibility in Wales for those functions 
which the National Care Standards Commission has in England. It could, if it 
chose, establish a children’s rights director for Wales through regulations.* 
However, such an officer would not be independent of the Assembly but would 
be part of the civil service. This neither reflects the recommendation in the 
Waterhouse report, nor was it what the Assembly wanted. Instead, an independent 
commissioner was sought. 

Following a request from the National Assembly, the Secretary of State for 
Wales announced that an amendment to the Care Standards Bill would be brought 
forward to establish an independent Children’s Commissioner for Wales.37 
Although the Commissioner’s remit would be limited to those services covered 
by the Bill,?8 the Assembly passed a resolution that it welcomed the Care Standards 
Act 2000, and approved a commencement order for the Act on 7 November. 
However the resolution also noted that the Care Standards Act conferred only 
limited powers on the Children’s Commissioner. It called on the First Minister to 
make representations to the Secretary of State for Wales so that in the next Queen’s 
Speech there would be a free standing Bill providing the Children’s Commissioner 
for Wales with full statutory powers in line with the policy of the National 
Assembly.29 The Queen’s Speech on 6 December 2000 announced the 
Government’s publication of the Children’s Commissioner for Wales Bill. The 
Bill was one of the few introduced in that Parliamentary session to complete its 
stages before the 2001 General Election was called. 


33 <www.betterwales.con>. 

34 See speech by John Hutton, HC Deb col 926 15 February 2000. 

35 Care Standards Act 2000, Sched 1, para 10. 

36 The Assembly has not done so, although it has established a Care Standards Inspectorate under the 
Care Standards Act which will carry out specific investigations. 

37 HC Deb col 603 2 March 2000, and see the announcement to the Assembly’s Health and Social 


he stated that ıt was the first Bill to be introduced in Westminster in response to a request by the 
Assembly. Assembly Record 19 December 2000. 
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The legal provisions 


The legal provisions setting out the functions, powers, and jurisdiction of the 
Commissioner are to be found in the two primary pieces of legislation and the 
regulations made under them.“ The Acts avoid being overly prescriptive and 
instead ‘in line with the devolution settlement ... leave as much as possible to the 
Assembly to be determined in Regulations’ .*! Such an approach for Wales-only 
legislation is to be welcomed, as it gives the Assembly the opportunity to have a 
real role in the development of Welsh legislation, and maximises its secondary 
legislative powers.*? What is less positive is the failure to provide a discrete, stand- 
alone piece of legislation. The 2001 Act does not set out all the powers and 
functions of the Commissioner, but instead amends other pieces of legislation, 
primarily the Care Standards Act 2000. Accusations of inaccessibility are easy to 
make.*3 


The functions of the Commissioner 


Safeguarding and promoting children’s interests 

The office of Children’s Commissioner for Wales is established under Part V and 
section 72 of the Care Standards Act 2000. According to the First Minister for 
Wales, the Commissioner is to be a ‘champion’ for the children of Wales ‘who will 
safeguard and promote the interests of its children and young people’. Yet 
arguably the two most important provisions symbolising this role did not appear in 
the original legislation and were only added by the amendments made to the Care 
Standards Act by the 2001 Act, in sections 72A and 75A. 

The Assembly’s Health and Social Services Committee recommended that the 
Commissioner should ‘exercise his/her functions with the overarching aim of 
promoting and upholding the United Nations Convention on the Rights of the 
Child’.45 Section 72A, by contrast (and reflecting the view of the First Minister 
quoted above), states that the principal aim of the Commissioner is to ‘safeguard 
and promote the rights and welfare of children’ to whom the provisions apply. 
There is no specific statutory role for the Commissioner to ensure compliance with 
the Convention, ped numerous calls from various groups that such a provision 
should be included.* It is clear from the parliamentary debates that the Convention 
was at the forefront of the minds of those seeking to develop the broader scope of 


40 As well as the general power of commencement of the provimons, under the Care Standards Act the 
Assembly has a number of regulation making powers in respect of the Commissioner. See ss: 73(4)b 
and ees 74 (1X2X3X6), eeu ao 78(1AX6), 118(4)(7) and Sched 2, paras 6(4), and 
8. Seo The Children’s Commismoner for Wales Regulations 2001, SI 2001 No 2787 (W. 237). 

41 See Paul Murphy, HC Deb col 230 16 January 2001 

42 For one potential drawback of this approach, see further the section on the constitutional framework 
of the Commissioner below, pp 72-74. 

43 See the section on legislation by Jane Jones in the Wales section of the quarterly monitoring 
programme of The Constitution Unit. Nations and Regions: ee T 
Economy Takes Centre Stage’, February 2001 — ‘the price of economy [in the drafting process] .. 

a lesser degree of accessibility of the law and a lesser identity of it as “Welsh”. 

se AEDI Kreon Bodema 00d; 

45 n 31 above, pera 

de Sao C Det col 244 46 Tansy 200, in particular Richard Livessy, and the amendment moved 
during the Committee stage in the House of Lords. See Amendment nos 5 and 8, HL Deb col 749 3 
April 2001. Cf the Children’s Rights Commussioner Bill introduced on 17 January 2001 for England 
by Mr Hilton Dawson MP, who also introduced similar bills in 1999 and 2000. Tins Bill would have 
viewed the Commissioner’s role as more closely linked to ensuring comphance with the Convention. 
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the Commissioner. However, as with all international treaties, the United Nations 
Convention on the Rights of the Child is not legally binding in UK law unless it is 
incorporated in domestic legislation. This has not been done, despite calls for it to 
be incorporated into the Children’s Commissioner for Wales legislation.“ 
Arguably it would have been inappropriate to do so in a Bill applying only to 
Wales, given that the government ratified and is bound by the Convention in 
respect of the whole of the United Kingdom. At one point, the Assembly 
contemplated requiring the Commissioner to include an assessment of the extent to 
which the position of children in Wales complies with the requirements of the 
Convention, as part of his annual report.48 But the Regulations merely provide that, 
in exercising his or her functions the Commissioner shall ‘have regard’ to the 
Convention.‘? This rather weak formulation of a duty upon the Commissioner was 
presumably as far as the Assembly felt it could go within the constraints of the Act 
and given the limitations of secondary legislation. 

Section 75A was a late Government amendment to the Children’s Commissioner 
Bill and was intended to deal with the problem (discussed further below) of 
whether the Welsh Commissioner can tackle matters affecting Welsh children 
which do not come within the remit of the Assembly’s devolved powers.” Section 
75A, however, provides that the Commissioner ‘may consider, and make 
representations to the Assembly about, any matter affecting the rights or welfare 
of children in Wales’. This provision mirrors section 33 of the Government of 
Wales Act 1998, which gives the Assembly the power to ‘consider, and make 
representations about, any matter affecting Wales’, whether devolved or not. Under 
this section the Assembly can accordingly make representations to central 
government about those matters on which the Commissioner reports under section 
75A(1). 

These two provisions are the most visible sign of the Commissioner’s proposed 
role as an advocate for children and as a channel for making their voices heard, 
enabling him to comment broadly and generally on matters affecting their lives. 
His other functions are more specific, and basically correspond with the 
recommendations in both the House of Commons Select Committee on Health’ s 
second report’! and the Waterhouse Report.*? 


Reviewing and monitoring operation of complaints procedures etc 
Section 73 gives the Commissioner the power to review, and monitor the operation 
of, arrangements for dealing with complaints,°> whistle-blowing,™ and advocacy, 





47 ibid. 

48 n 14 above, pera 6.12. 

49 n 40 above, Regulation 22. 

50 Prior to the inclusion of this amendment, NSPCC Cymr had taken legal advice which suggested that 
the Commissioner could be legally challenged if bo made comments during the course of his 
investigations where he had no formal mandate: see The Guardian, 19 February 2001. See also the 
letter to The Guardian on 16 January 2001 from the chief executive of the NSPCC that the powers 
Proposed under the Bill, prior to the amendment being introduced, would not have allowed the 
Commissioner to review and investigate all aspects of a case, og where a child has died. 

51 n 17 above. 

52 n 6 above. 
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in order to ascertain the extent to which those arrangements are effective in 
safeguarding and promoting the rights and welfare of children. The last of these, 
advocacy, is of particular interest to those seeking to translate Article 12 of the UN 
Convention into practical effect. Section 73(4) refers to the arrangements for 
making persons available (a) ‘to represent the views and wishes of children’ to or 
in respect of whom relevant services are provided in Wales, and (b) ‘to provide 
such children with advice and support of any prescribed kind’. The Assembly has 
prescribed such kinds of advice and support as that which ‘is intended to enable or 
assist [relevant children] to express their views and wishes orally or using any 
other means of communication and the provision of advice (including information) 
to such children about their rights and welfare’. Such advocacy services are 
mainly provided by voluntary organisations, but the new CAFCASS, the Children 
and Family Court Advisory and Support Service,” also plays a role in this regard 
in relation to children involved in family proceedings under the Children Act 
1989.58 


Investigating complaints 

Section 74 gives the Commissioner the power to examine the cases of particular 
children. The Regulations made under the Act set out which types of cases may be 
examined, the circumstances in which an examination may be made, the procedure 
to be followed and the publication of any reports following an examination.*° 


Assisting children who are using complaints procedures 

The Commissioner may provide assistance to a child, under section 76(1), who is 
pursuing a complaint or making a representation against a provider of services 
(including health and education) to children, or in prescribed proceedings. 
Proceedings are defined under the subsection as including ‘a procedure of any kind 
and any prospective proceedings’. This appears to include taking legal action, but 
the Assembly has also prescribed other proceedings, including those involving the 
child and ‘the effect on him or her of the exercise of any function of the 
Assembly’. Jt is unclear what kind of ‘proceedings’ a child could take in this 
instance. Would organising a petition or a lobby of the Assembly to seek the 
removal of compulsory Welsh from the National Curriculum be included, for 
example? 

The form of assistance that may be given includes financial assistance and 
arranging for representation, advice or assistance to be given by someone other 
than the Commissioner.®! Where financial assistance is being contemplated, the 
Commissioner will have to have regard to the availability of Community Legal 
Service Funding (legal aid) or other sources of finance, and he may recover the 
reasonable cost of providing assistance from any costs or expenses awarded to the 
child.@ To ensure that the Commissioner applies a test case strategy to supporting 
such cases, as well as to those he pursues himself, the Regulations require that the 


56 n 40 above, Regulation 2. 

57 Estabhshed under the Criminal Justice and Court Services Act 2000, Chap II, ss 11-17. 

58 See below at p 72 for explanation of how the Commissioner will avoid duplicating CAPCASS’ 
functions. 

59 See farther below at p 68. 

60 n 40 above, Regulation 10. 

61 Care Standards Act 2000, s 76{2). 

62 n 40 above, Regulation 11. 
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proceedings are concerned with a matter of general relevance to children’s rights or 
welfare and not just to the child concerned.® 


Reviewing the effect on children of exercise of functions by public bodies in Wales 
The Children’s Commissioner for Wales Act specifies further functions for the 
Commissioner. It inserts section 72B into the Care Standards Act, to give the 
Commissioner the power to review the effect on children of the exercise or 
proposed exercise by the Assembly of any function, including the making or 
proposed making of subordinate legislation, and by those bodies listed in the 
inserted Schedule 2A.% Additionally, under section 73 (1A), where the 
Commissioner has the power to examine the arrangements for complaints, 
whistle-blowing and advocacy, he can also assess the effect on children of the 
failure to make such arrangements. 

It is clear that, as the original proponents of a Children’s Commissioner for the 
United Kingdom suggested,® a large part of the Welsh Commissioner’s time (at 
least in the initial phase of his tenure) may be taken up with the scrutiny of existing 
mechanisms for handling children’s grievances — fire-watching — rather than 
dealing with individual complaints. To avoid the danger of setting priorities for 
review of such mechanisms from an adult perspective, it will be essential for the 
Commissioner to build into his way of working means whereby he can tap into 
children’s own order of priorities. Otherwise there is a risk that the role becomes 
yet another inspectorial/regulatory layer scrutinising work on the ground. It is 
noteworthy that the first Commissioner, Peter Clarke, identified this as one of the 
key challenges to be addressed upon his assuming office.” Importantly, the 
Assembly has sought to ensure that such an approach is not dependent on the 
attitude of a particular Commissioner. Accordingly the Regulations include a 
requirement that the Commissioner take reasonable steps to ensure, inter alia, that 
children in Wales are encouraged to communicate with the Commissioner and his 
staff, and that the views of such children are sought as to how the Commissioner 
should exercise his functions and as to the content of the Commissioner’s annual 


work programme.® 


The powers of the Commissioner 


Crucial to the success of the Commissioner are the powers which he has to ensure 
he can effectively carry out his functions. 


Legal sanctions and access to papers and people 

To ensure that the Commissioner is able to investigate matters effectively, 
regulations made under sections 73(5) and 743), give him the power to require the 
provision of information from a range of persons where he considers it necessary, 
including current or former providers of services, their current or former 
employees, and current or former members, directors or receivers of such 





63 ibid Regulation 10. 

64 See below, under Jurisdiction. The Assembly also has the power to amend to whom this part applies. 

65 See R. Hodgkin and P. Newell, Effective Government Structures for Children (London: Calouste 
Gulbenkian Foundation, 1996) 105-106. 

66 Given the size of child population it has been argued that such a role would be mmpossible to perform. 
See Fortin, n 13 above. 

67 The Guardian, 1 March 2001. See section below pp 74-76. 

68 n 40 above, Regulation 12. 
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services. The Commissioner has the same powers as the High Court to require the 
attendance and examination of witnesses and the provision of information. 
Obstruction of the Commissioner or an act in relation to him which would amount 
to contempt of court may be certified as an offence to be punished by the High 
Court. These are similar to the powers bestowed on other ombudsmen.” 
Amendments moved at Committee stage in the House of Lords to give the 
Commissioner rights of access to institutions were rejected. The Government 
argued that the Commissioner’s main role is not to inspect or regulate, but to 
review and monitor, and that giving him rights of access would overlap with the 
role of the Care Standards Inspectorate.’! Arguably however, if the Commissioner 
is to have any rights to investigate individual complaints, which he does, then he 
should have full rights of access to enable a full and thorough investigation. 


The procedure the Commissioner must follow in examining individual cases 
Under section 74(1), regulations may determine how the Commissioner is to go 
about the examination of complaints brought to him by individual children. The 
Assembly Regulations require the Commissioner to produce the terms of reference 
for the examination, and to send them to the person who made the representation; to 
give notice of the examination and terms of reference to the person being examined; 
and to give them the opportunity to make written and oral representations to him.” 
These should ensure that the Commissioner’s procedures satisfy the requirements of 
Article 6(1) of the European Convention on Human Rights. 


Duty to report and follow-up procedures 

Following any examination under section 74, the Assembly Regulations require the 
Commissioner to prepare and publish a report, which may include 
recommendations. Where the Commissioner has carried out an examination 
under sections 73(1) or 73 (1A) he may make a report. Copies of reports must be 
sent to the person making the representation, the body whose provision of services 
or exercise of functions has been the subject of the report, the Assembly First 
Minister, and the libraries of the Assembly, House of Commons and House of 
Lords. Where the Commissioner makes recommendations aimed at the providers 
of children’s services, he is required to put in place follow-up procedures” similar 
to those available to the local ombudsman.’> This can include the Commissioner 
publishing, in such manner as he considers appropriate, a statement that there has 
been a failure to provide a satisfactory response to his recommendations. The 
threat or actuality of negative publicity is a useful sanction, but, as with other 
United Kingdom ombudsmen,”6 there are no legal powers provided to force service 
providers to comply with the Commissioner’s recommendations. It is likely that if 
the Commissioner had legally enforceable powers there would be an increased 
likelihood of his being challenged on the basis of legality under Article 6 of the 
European Convention on Human Rights and by judicial review. The net result 





69 ibid Regulation 8. 

70 og the Partiamentary Commissioner Act 1967, ss 8 & 9 provide the Parliamentary Ombudsman with 
much powers. 

71 Seo Lord Williams of Mostyn at HL Deb cols 778-780, 3 April 2001. 

72 n 40 above, Regulation 7. 

73 ibid Regulation 13. 

74 ibid Regulation 14. 

75 Local Government Act 1972, 3 31 (as amended). 

76 Except in Northern Ireland where the decisions of the Commissioner for Complaints can be enforced 
through the courts. See the Commissioner for Complaints (Northem Ireland) Order 1996, SI 1996 No 1297. 
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might be that his investigations would have to be lengthier, more expensive and 
more time-consuming in order to avoid such challenges. 


Jurisdiction 
The scope of the jurisdiction of any children’s commissioner or ombudsman will 
inevitably be a difficult matter to determine. The demands of devolution, and the 
particular way in which the post has been established in consequence, create further 
difficulties for this particular Commissioner. Questions must be asked concerning 
which bodies are to be within his remit, and which children can he protect? What 
are the geographical limitations on his jurisdiction, given that he is the 
Commissioner for Wales only? What matters are within his jurisdiction as issues 
devolved to Wales and what can he do where Welsh children’s interests are affected 
by actions and decisions taken outside Wales or in relation to non-devolved issues? 
The first of these questions is further complicated by the question of how far a 
children’s commissioner can speak out ‘for children’ on matters that might impinge 
on the rights of parents. Indeed, the Conservatives put down a reasoned amendment 
opposing the second reading of the Bill precisely on the basis that it 

‘fails to assert the importance of the family in protecting and nurturing children; it fails to 

give families confidence that the Children’s Commissioner will protect the interests of their 

children whilst not impinging on the rights and responsibilities of parents’.”’ 


The Act might equally be criticised, however, precisely because it does not give 
the Commissioner any power (other than that implied within the general ‘aim’ to 
promote the rights and welfare of children contained in section 72A) to lobby on 
behalf of children against the coercive powers of parents. Given that most abuse of 
children goes on within the privacy of the family it might be argued that the 
Commissioner will be unable to direct his attention to children’s area of greatest 
need for support. 


Which bodies are within the Commissioner’s remit? 

Under section 78 of the Care Standards Act (before its amendment by the 2001 
Act) the powers of the Commissioner applied to all the services for children 
regulated in Wales under that Act.7® This covered children’s homes, residential 
family centres, local authority fostering and adoption services, fostering agencies, 
voluntary adoption agencies, domiciliary care, the welfare aspects of day care and 
childminding services for all children under the age of eight, and the welfare of 
children living away from home in boarding schools. The main purpose of the 
Children’s Commissioner for Wales Act was to extend this jurisdiction to other 
providers of services for children. Thus, the power of the Commissioner to review 
and monitor arrangements for complaints, whistle-blowing and advocacy now 
extends over bodies listed in Schedule 2B to the 2000 Act. These are the Assembly 


TT HC Deb cols 230-231 16 January 2001. This was a tactical device and the Conservatives’ 
spokesman’s speech opposing the Bill said nothing more about precisely how the Commissioner 
would usurp parents’ rights. See also the amendment moved and later withdrawn, in the Committee 

stig ou the Howes ol Ladi, HL Deb col 756 3 April 2001. 
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Wales; (b) services provided by local authorities ın Wales in the exercise of relevant adoption 
fonctions or relevant fostering functions; (c) services of a description provided by persons registered 
under Part XA of the 1989 Act, so far as provided in Wales; (a) acenmtndation provided by schools 
oc by an institution within the further education sector (as defined in 8.91 of the Further and Higher 
Education Act 1992), so far as provided in Wales. 
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itself, local authorities, health authorities, NHS trusts, higher and further education 
institutions and school governing bodies. However, as noted above, the 2001 Act 
also gave the Commissioner the power to review the effect on children of the 
exercise of any function by the Assembly and by bodies listed in Schedule 2A. 
This, in addition to including the bodies mentioned in Schedule 2B, covers a much 
wider range, including Assembly Sponsored Public Bodies (ASPBs) such as the 
Arts Council for Wales, and the Welsh Development Agency. 


Which children can the Commissioner protect? 
The amended Part V of the Care Standards Act applies to a child (a) who is 
ordinarily resident in Wales; (b) to or in respect of whom services are provided in 
Wales by, or on behalf of or under atrangements with, a person mentioned in 
Schedule 2B; or (c) to or in respect of whom regulated children’s services in Wales 
are provided.” The limitation of the Commissioner’s jurisdiction to bodies 
providing services in Wales means that a child ordinarily resident in Wales who 
goes to school across the border in England will not be able to ask the 
Commissioner to review the complaints procedure operated by the school’s 
governing body. A traveller child, on the other hand, who moves around and across 
the border into and out of Wales and who may not therefore be ‘ordinarily resident’ 
in Wales, may, under section 78 (1)(b), complain to the Commissioner about 
services received while she is in Wales.® 

Although the UN Convention applies to ‘children’ who are defined in Article 1 
as below the age of 18, attaining the age of majority is not a guarantee of maturity 
and independence. In particular, the vulnerability of young people over 18 who 
have been in care was an issue highlighted by the Waterhouse report and was 
already the subject of amendments to the Children’s Act 1989 and the enactment of 
the Children (Leaving Care) Act 2000. Under section 78(1B), the Assembly can, 
by regulation, extend the jurisdiction of the Commissioner to services provided for 
a person over 18 years old under these Acts.8! Linked to this point, one should note 
that section 78(6) makes Part V of the Act retrospective in its application. The 
Commissioner may exercise his functions in relation to events that occurred prior 
to commencement of the Act. This will enable him to act both in respect of past 
acts affecting someone who is still a child, and past acts affecting someone who is 
now adult. Inquiries such as Waterhouse have shown that abuses may continue 
over many years and also that they can affect the victims for the rest of their lives. 
The Assembly had intended that, to ensure that the Commissioner’s efforts are 
concentrated on the current service provision for children, the regulations would 
provide that an adult must make a representation about a past event within five 
years of ceasing to be a child, but this has not been done. 


Devolved and non-devolved issues 
Although the central powers of the Commissioner were extended by Schedule 2B 
to the 2000 Act to the areas of health and education, they are limited to devolved 


79 Care Standards Act, s 78(1), as amended. 
80 An amendment was moved in the House of Lords to remove the word ‘ordinarily’ from the Bull so 


they 
services provided by bodies in Sched 2B and ‘as a matter of practice, we can think of very few 
children who would receive no services at all’. HL Deb col 742 3 April 2001. 
81 n 40 above, Regulation 21(1). Such powers will come into effect when the relevant provisions of 
those Acts are implemented. 
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issues. Regulations made under Schedule 2 paragraph 8 provide for the 
Commissioner to report to the First Secret of the National Assembly for Wales 
rather than to the Westminster Parliament. The legislation could have provided 
for the Commissioner to report to Parliament on non-devolved issues and to the 
Assembly for those that are devolved. This would have increased his jurisdiction 
but would have blurred the lines of accountability. The result is that some areas 
where the Commissioner could play a vital role in safeguarding and promoting the 
rights of children, such as in scrutinising the youth justice system and the operation 
of the social security provisions for young people, are outside the Commissioner’s 
jurisdiction. Instead, he will be confined to making representations about such 
matters to the Assembly, under section 75A, as discussed above. Clearly, to have 
allowed him to exercise his more specific power to monitor arrangements for 
handling complaints etc would have cut across the devolution settlement. It would 
also have been a potential recipe for administrative chaos should he have 
concluded that such arrangements needed to be changed, but only in Wales, or only 
for Welsh children. Children seeking to complain about aspects of non-devolved 
matters will therefore have to continue to use existing processes (such as the 
prisons ombudsman or the Parliamentary Commissioner for Administration), as 
will children in England. Presumably, the power to consider and make 
representations under section 75A will be sufficient to bring matters of concern 
to light. But there will be difficult practical issues to resolve relating to how he can 
be made aware of such matters in the first place, since he has no jurisdiction under 
section 76 to ‘assist’ a child in making a complaint or representation about them. It 
is not surprising, therefore, that children’s charities have continued to press for 
further expansion of the Commissioner’s role, and for a Minister for Children at 
both Westminster and Cardiff. 


Excluded and overlapping areas of jurisdiction 

Issues of overlapping jurisdiction with other bodies are common concerns when 
looking at ombudsman institutions, and having a plethora of different offices can 
lead to confusion for those using them.® This seems to be especially so for the 
Children’s Commissioner, whose role could potentially overlap not only with the 
other ombudsman institutions in Wales,® but with the complaints mechanisms set 
up by local authorities under section 26(3) of the Children Act 1989, and the other 
mechanisms introduced by the Care Standards Act, in particular the Care Standards 
Inspectorate (described as a single all Wales regulation system).®’ 


82 Although copies of the report will be sent to both Houses of Parliament. Seo n 40 above, regulations 
14, 15 and 16. 

83 See og the comments by Helen Mary Jones AM in the Assembly Record 1 December 2000. 

84 See the manifesto published by various charities entitled Wales’ Children: Our Future (The Guardian, 
1 March 2001). 

85 On the recent Cabinet Office review of the ombudsman system in England, which sought, inter alia, 
to simplify the system, see P. Colcutt and M. Hourihan, Review of the Public Sector Ombudsmen in 
England (London: Cabinet Office, 2000) and B. Thompson, ‘Integrated Ombudsmanry: Joined up to a 
Point’ (2001) 64 MLR 459. Rhodri Morgan, the First Minister, announced a similar review for Wales. 
See the announcement made jointly with the Secretary of State Paul Murphy on 20 March 2001. 

86 Though note that the Welsh Adminstration Ombudsman does not envisage a conflict of interest 
between the Children’s Commissioner and the Ombudsman. See evidence to Health and Social 
Services Committee, 8 March 2001. 

87 n 36 above. See also Assembly Record 25 October 2000 (Jane Hutt), and <http//www.wales.gov.uk/ 
subisocialpolicycarestandarda/ndex.htm>. The Inspectorate is dus to be fully operational m April 
2002. 
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The potential for overlap is particularly relevant when looking at the 
Commissioner’s powers to consider individual cases. The Regulations provide 
that the Commissioner only examine cases of particular children where he 
considers that they raise matters of principle which have a more general 
application or relevance to the rights and welfare of children than those in the 
case at issue. They also state that the Commissioner be required to have regard to 
whether the case has been, or is being, dealt with by other means, such as local 
authority complaints mechanisms or the Care Standards Inspectorate and other 
ombudsman-type bodies.® There is a danger here that the Commissioner may 
decline to take on cases on the assumption that they can be satisfactorily dealt with 
by other means. It will be important that he undertake a thorough review of the 
main mechanisms that services already have in place to deal with these cases 
before declining too readily to do so himself. 

Farther, small, limitations on the Commissioner’s powers are provided in section 
77. First, he is not authorised to enquire into any matter that is (or has been) the 
subject of legal proceedings. This is a usual exclusion for ombudsmen.*? However, 
the Commissioner will be able to report under section 75A on the non-case specific 
issues which may be raised by a particular case, for example, the functions of a 
social services department.” Section 77 (2) further provides that the Commissioner 
is not authorised to exercise any function which is also exercised by another 
prescribed person or body on a statutory basis. The Assembly’s aim is to avoid 
unnecessary restrictions on the Commissioner’s work and the Assembly rightly 
point out that there may be times when he wishes to investigate matters that could 
be investigated by other bodies.9! The Assembly has specified CAFCASS under 
this section. CAFCASS provides court services for children involved in family 
proceedings, including investigation of family circumstances and reporting to 
courts and representation of children who are the subjects of such proceedings. 
These statutory responsibilities are actually rather far removed from the main 
thrust of the Commissioner’s role and he would arguably be prevented from 
duplicating them by virtue of section 77(1) in any event. It is therefore unlikely that 
he would have assumed the kinds of advocacy and support functions that 
CAFCASS officers may fulfil. 


Constitutional framework of the Children’s Commissioner 


As a public office holder with responsibility for monitoring the Assembly and 
public bodies in Wales, the Children’s Commissioner should be independent of 
those he is monitoring and reviewing. The relationship of the Commissioner to the 
Assembly is complicated, reflecting the complexity of the devolution settlement 
itself.” Ultimately, the Commissioner is responsible to the Assembly, and it is the 
Assembly to whom he reports.* The Assembly also has a role in the appointment 
of the Commissioner and the setting of his budget. 


40 above, Regulation 6. 
eg the Parliamentary Commissioner Act 1967, Sched 3 para 6. 


Children’s Commissioner for Wales: Proposals for Regulations: A Consultation Paper (National 
93 See generally, R. Rawlings “The New Model Wales’ (1998) 25 Journal of Law and Society 461 
94 See eg Care Standards Act 2000, s 75A and Sched 2, para 8, as well as the Assembly’s powers to 
make various regulations. 
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The provisions concerning appointment and dismissal of the Commissioner are 
not within the Care Standards Act but are provided for by Regulation passed by the 
Assembly.°5 The Commissioner is appointed for a seven year fixed term which is 
not renewable. Having a fixed length post is essential for independence, ensuring 
as it does, that the Commissioner does not seek to win the favour of the Assembly 
to secure re-appointment. But the Assembly itself is responsible for the 
appointment of the Commissioner,~ which might raise concerns as to his 
independence. Specifically, the Regulation provides for appointment by the First 
Minister (though his functions are to be treated as those of the Assembly) only after 
taking account of (a) the advice of a relevant committee, (b) the views of relevant 
children as to any candidates interviewed for the appointment, and (c) the advice of 
any selection panel, established for the purpose of interviewing candidates, as to 
their suitability for appointment. A Children’s Commissioner Advisory 
Appointment committee was duly established to advise the First Minister on the 
selection of the first Commissioner. Any concerns about the role of the Assembly 
in the appointment of the Commissioner were mitigated somewhat in the 
appointment of Peter Clarke because of the procedures followed. The post was 
advertised and subject to open competition and the papers and minutes of the 
Appointment Committee were published and available on the Internet. The 
requirement for the inclusion of children on the selection panel (see further below) 
also helped to ensure an impartial appointment. Nonetheless, the Commissioner’s 
independence would be better protected if the provisions for his appointment were 
set out in the Care Standards Act and could thus only be altered following proper 
Parliamentary scrutiny. This is one area where the Act should have been more 
prescriptive, rather than leave the detail of the appointment to Assembly 
regulations.” 

Another potential concern for the Commissioner’s independence is the setting of 
the budget. The Commissioner has to submit his estimates annually to the 
executive committee (the Cabinet) of the Assembly, which are then laid before the 
Assembly as a whole, with such modifications as the committee see fit.” Real 
concerns are raised for the independence of the Commissioner if the Assembly, and 
more specifically the Cabinet, can influence the scope and extent of his work 
through his budget. It is essential therefore that as with the appointment process, 
the budgetary process is open and any modifications made by the Cabinet are 
clearly identified. 

The difficulty in securing the independence of office holders in Wales, such as 
the Children’s Commissioner, stems from the constitutional arrangements of 
devolution. The Assembly is a body corporate and hence actions taken in its name 
are legally taken by the Assembly as a whole, even if in practice they are made by 
the executive. One alternative to the current arrangements for the appointment and 
budget setting of the Children’s Commissioner would be to give a role to either 
central government or the Westminster Parliament.” Clearly, from the perspective 
of the Assembly, this is equally undesirable, and would be perceived as providing 





95 n 10 above. 

96 Care Standards Act 2000 Sched 2 para 2 and the Regulation made under the Act. 

97 See n 40 above, and accompanying text. Note that the Welsh Administration Ombudsman and the 
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an opportunity for central government to ‘check up’ on the Assembly. If there were 
a clear split between the legislature and the executive in Wales, as there is in 
Scotland and Westminster, the appointment of the Commissioner and the setting of 
the budget could be the responsibility of the legislative branch. This would better 
protect the Commissioner’s independence, since he would primarily be scrutinising 
the executive and not the legislature. 1% 

De facto, if not de jure, the Assembly is increasingly operating in a way which 
distinguishes the executive from the legislature. For example, changes to the 
Standing Orders to give the Presiding Officer his own budget and hence increase 
his independence, and the practice of the Cabinet issuing ‘government’ policy 
papers help to cement this split.!°! In practice then, concerns about the 
independence of the Commissioner may be misplaced. Nonetheless, even a formal 
split whereby the Commissioner is reviewing and monitoring the Government of 
Wales (the executive) and appointed by the Assembly (the legislature) does not 
address the potentially problematic influence the executive can have on his budget, 
and the ease with which the Regulations concerning the appointment of the 
Commissioner can be altered by the Assembly. 


Engagement with children and young people 


Given the importance attached by the Assembly to the participation rights of 
children, the success of the Commissioner may ultimately stand or fall on the 
extent to which he translates the aspiration to give children a voice into practical 
effect. Children’s participation in decision-making has been analysed as a ‘ladder 
of participation’ by a number of writers.!°2 For example, Alderson refers to a four- 
tier model: (1) being informed; (2) expressing a view; (3) influencing the decision- 
making; and (4) being the main decider.!®% 

This analysis is useful in making clear that communication with children is a 
two-way process; if children are to be able to express a view, and that view is to be 
taken seriously, they must be informed about relevant background facts, 
circumstances and options. This is reflected in Article 17 of the UN Convention, 
which requires that children have access to information, and similarly in Article 3 
of the European Convention on the Exercise of Children’s Rights, noted above. 
The Assembly has noted that children and their representatives can already 
complain to the Parliamentary Commissioner for Administration, but do not do so 
because of lack of knowledge.!“ An important aspect of the Commissioner’s 
powers, therefore, is contained in section 76(3), which empowers him, in 
connection with his functions under the Act, to give advice and information to any 
person. The provision of information to and for children will be a key part of the 
Commissioner’s role and he may be expected to devote part of his attention to 
providing information to children, not only about his own office and powers, but 
about their rights. To this end, the Assembly will require the Commissioner to take 





100 Though not in relation to secondary legislation. 

101 There have also been changes to the nomenclature, eg, reference is now made to Assembly ‘mmsters’ 
rather than ‘secretaries’ and the phrase, ‘the Government of Wales’ or Cabinet is used to deacribe the 
executive. , 

102 See eg R.A. Hart Children’s Participation: From Tokenism to Citizenship. (Florence: UNICEF, 
1992). 

103 P. Alderson, Young Children’s Rights. Exploring Beliefs, Principles and Practice (London. Jessica 
Kingsley, 2000) 113. 

104 See evidence to Health and Social Services Committee, 8 March 2001 
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reasonable steps to ensure that children are made aware of his office and how to 
communicate with him; and to make him and his staff available on as local a basis 
as possible to children throughout Wales.!% He will also be required to pay 
particular attention to hearing from children in care, children from ethnic 
minorities, disabled children and socially/economically disadvantaged children. It 
will not be simple to determine how best all this is to be done. The issue goes 
beyond the use of ‘child-friendly’ means of access, such as the internet, CD roms 
and story lines in TV programmes.!% The question of how real ‘communication’, 
as a two-way process, is to take place between adults and children is a major 
concern for policy-makers, courts and lawyers dealing with children. It has 
ramifications stretching from the appropriate form of trial for juvenile offenders,1”” 
to the involvement of children in shaping arrangements in the wake of parental 
divorce.!® 

An attempt to take children’s participation to the higher rungs of the ladder — 
expressing a view and influencing the decision-maker — has also been made. The 
Assembly broke new ground by involving young people in the procedure used to 
appoint the first Commissioner. A group of children from across Wales was 
convened by the umbrella organisation Children in Wales, and 17 young people 
were selected to spend a day with short-listed candidates and to determine their 
views of the candidates. Two of the 17 then sat on the formal appointing 
committee. The First Minister said that during the selection process there was ‘a 
remarkable unanimity of view between the children and adults and it blazes a path 
that we can choose for future health service appointments by using, for example, 
patient groups to assist in making appointments that would have been made 
conventionally’ .!!0 However, the question arises as to what would have happened 
had there not been such unanimity? Whether one regards the process as tokenism 
or not, it certainly impressed the Commissioner himself, who subsequently 
anane that he would involve children in the appointment process of all his 
staff. 111 

The important issue of involving children in setting the Commissioner’ s work 
agenda has been addressed in the Regulations through a requirement on the 
Commissioner to take reasonable steps to ensure that ‘the views of [children in 
Wales] are sought as to how the Commissioner should exercise his or her functions 
and as to the content of the Commissioner’s annual work programme’ .!!? He has 
stated that he will establish an advisory committee to do this.!!3 Inevitably, 
however, since it is the Commissioner who has the legal responsibility for his 





105 n 40 above, Regulation 12. Geographical location is always a sensitive issue in Wales, and the 
Commussioner’s decision not to have his main office in Cardiff has political significance. He will 
have two offices, in Swansea and North Wales. 

106 There is in any case a problem here. The Commussioner’s office is unlikely to appear m an Eastenders 
story line as he has no jurisdiction ın England. Perhaps the S4C programme, Pam fi, Duw? (“Why me, 
God?’) could partly fill the gap, though only for angst-ridden Welsh-speaking teenagers. 

107 T v UK: V v UK (2000) 30 EHRR 121, ECHR 

108 See, eg the attempts to disseminate information to parents and children about how to talk to each other 
in the ill-fated ‘information meetings’ which formed a major step in the divorce process in the now 
abandoned Part II of the Family Law Act 1996: J. Walker et al, Information Meetings and Associated 
Provisions within the Family Law Act 1996: Final Evaluation Report (London: Lord Chancellor’ s 

2001). 

109 See n 10 above and HC Deb col 250 16 January 2001. 

110 See Assembly Record, 7 December 2000. 

111 The Guardian, | March 2001. 

112 n 40, Regulation 12 

113 The Guardian, 15 December 2000. 
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office, the involvement of children can only reach the third rung of the ladder of 
participation. Scope for approaching the top of the ladder may be greater should 
the Assembly establish a broader strategy for children’s involvement in the 
political process, perhaps through development of its existing initiative, Llais 
Ifanc/Young Voice. This has already established a consultation and information 
network whereby young people may use a dedicated website to ask questions about 
the Assembly and voice their opinions about its work. The website also acts as a 
portal to other information sources for children. Information leaflets about the 
Assembly have been produced, and a series of events at which young people can 
discuss issues of concern with Assembly and local politicians.1!4 


Concluding comments 


The Commissioner’s role, functions and powers 


The Children’s Commissioner can draw on immense goodwill within Wales from 
all sectors of public life. His appointment was widely welcomed and supported. 
Moreover, the manner in which the office has been established has been a very 
clear example of the new politics operating within a devolved system, which 
additionally is governed by a partnership arrangement between two parties. All- 
party, or effectively all-party, support, smoothed the passage of both pieces of 
legislation and gives the Commissioner a head-start in settling down in the office 
and beginning to operate under his powers. There is also considerable pride that 
Wales, for once, has led the way in instituting a significant innovation in the policy 
landscape. But at the same time, this all puts enormous pressure on the 
Commissioner to be seen to ‘deliver’ some form of ‘improvement’ in children’s 
lives, on a budget of only around £800K per annum.!!5 The important questions are 
what such improvement might be thought to consist of, and how it is to be 
delivered, and these turn on how his role, powers and functions come to be 
generally understood. 

In so far as the establishment of the Commissioner’s office is fundamentally a 
response to the demands of the Waterhouse inquiry, he may be expected to 
concentrate on his ‘fire watching’ role of reviewing and monitoring mechanisms 
for handling children’s representations, under section 73. One might expect him to 
concentrate at first on the regulated children’s services (as provided under the 2000 
legislation) and then more gradually on the Schedule 2B services (of health and 
education). Here, he must not tread on the toes of the Care Standards 
(or, one might add, the equivalent inspectorates for education and health), and must 
not be seen as having, in the words of Lord Williams of Mostyn, a law enforcement 
role.!!6 Success in this function might be measured by the extent to which services’ 
complaints procedures become more intelligible and accessible for children (and 
their families), though whether increased use of such processes would be a sign of 
success is a more complex question. 

The Government made it clear during the passage of the 2001 Act that it did not 
see the Commissioner’s primary role as that of an ombudsman in the ‘complaints 
man’ sense. Nor, aS we have noted above, have most advocates of the 


114 See n 14 above. 

115 The Partnership Agreement which forms the basis of the coalition between Labour and the Liberal 
Democrats makes a commitment of £800,000 for the budget of the Children’s Commissioner. 
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establishment of a Commissioner or the Assembly itself. One might therefore 
expect the Commissioner to adopt a rather cautious approach to investigating 
individual complaints that children bring to his attention under section 74. This 
would be a necessity in any event, given his limited budget and staff. However, a 
cautious approach towards complaints investigation may lead to a perception of the 
Children’s Commissioner as a ‘toothless watchdog’. In addition, the requirement to 
investigate only where matters of principle are concerned may undermine the 
extent to which he can give children a true voice in matters of concern to them. 
There is a danger that be may be seen only to speak for ‘Children’ as an abstract 
group, but not for children as separate individuals. The extent to which he provides 
assistance and information to children using his powers under section 76 may be 
very important in guarding against this. 

It is in any case hard to identify how the Commissioner will deliver on the 
requirement to be a ‘children’s champion’ as described by the First Minister. The 
problem of how to find out what children regard as important has been noted 
above. A great deal is riding on the effectiveness of the Commissioner’s channels 
of communication with children, both formally through his consultative committee 
and the participatory structures being considered by the Assembly,'!? and 
informally through the complaints children bring to his attention and other ways 
be establishes of talking and listening to them. Much may also turn on the skills 
and priorities of the individual commissioner who is appointed to ensure that the 
role does not fall into the trap of paternalism. One wonders how far the role is in 
fact inevitably going to be shaped by the disciplinary background of the 
appointee.!!8 If a lawyer had been appointed, would the whole nature and tone 
of the commissioner’s way of working be different? This could be problematic if 
the next Commissioner is a lawyer, or doctor, for example. On the other hand, if 
this is not a risk, because of the close attention to detail evidenced by the 
Assembly’s Regulations, this may in turn suggest that the Assembly has been too 
prescriptive.!!9 The Commissioner may find himself hamstrung in how he wishes 
to interpret his powers and functions. 

Once the Commissioner is aware of children’s concerns, the next problem will 
be how to transmit these to policy-makers and the Assembly itself. There is no 
precedent to which he can turn within the British system for guidance, which is a 
function previously exercised by voluntary organisations acting as lobbyists. In 
some respects, as noted earlier, his role will be akin to that of the EOC or CRE 
(which may not be entirely happy analogies). Of course he may find the experience 
of Ombudsmen and Commissioners in other jurisdictions of some help. In 
particular, they may be able to advise on how he is to make robust representations 
about the failings and shortcomings of the body to which he is himself accountable, 
the Assembly, when exercising his power to review the effect on children of the 
Assembly’s own actions under section 72B. His independence from the Assembly 
becomes absolutely crucial in this regard. 


117 n 14 above. 
118 The first Commissioner is a social worker by training and was previously the director of Childline 
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119 Was it, for example, really necessary to prescribe, in Regulation 12(c), that the Commissioner take 
reasonable steps to ensure that ‘the content of any material issued by the Commissioner ... which is 
intended to be read by any one or more of such children, takes account, so far as practicable, of the 
age, level of understanding and usual language of the intended recipient’? Could this not have been 
left to his own common sense? 
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The devolution dimension 

This last point raises the other obvious problem in assessing the Commissioner’s 
role. He must operate within the particular devolved system that currently exists 
for Wales. The consequential complexities that circumscribe his jurisdiction and 
powers have been discussed above. The most important issue will be how far his 
limited power to deal with concerns about non-devolved matters operates to 
constrain his effectiveness in delivering ‘real’ improvement for children. His 
inability to make representations direct to the relevant Secretary of State may come 
to be seen as a handicap on his effectiveness. It may ultimately show that the post 
of Children’s Commissioner for Wales cannot form a particularly useful precedent 
for other parts of the United Kingdom, each of which operates within a rather 
different constitutional structure.!”° Indeed, should this turn out to be the case, it 
may reveal as much about the success of the devolution project itself as about the 
Children’s Commissioner. 

On the other hand, it may be a real strength that the office is in a small country 
with a small population. It may be much easier for the Commissioner to make 
himself known to the general public and to children in particular, and to make his 
and their voice heard at Assembly level, in a country of three million people, 
compared to the challenges that would await a similar post-holder in England. 
Moreover, as the Assembly’s policy has attempted to make clear throughout, the 
establishment of the Children’s Commissioner for Wales, should really be seen as 
part of a much broader approach to involving children as active participants in the 
life of the whole community. If this very ambitious strategy works, it has the 
potential to change the whole way that children are viewed and valued in Wales, 
and the Commissioner will no doubt be hailed as having played a significant role in 
bringing this about. If it fails, the Commissioner’s office may be dismissed as 
having failed to provide the panacea it was expected to deliver for all the ills facing 
children in Wales. Such a judgment would be unfair and unwarranted. The 
establishment of the office of Children’s Commissioner for Wales at least 
represents a bold attempt by one part of the United Kingdom to do something 
positive to translate its obligation under Article 12 of the UN Convention on the 
Rights of the Child into reality. 


120 See HC Deb 16 January 2001 col 295 The Government will consider carefully the Welsh experience 
before deciding whether having a Commussioner for England would add value’. 
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CASES 


Ancillary Financial Relief and Fat Cat(tle) Divorce 
Chris Barton and Mary Hibbs* 


Introduction 


Any policy informing ancillary financial relief (AFR) on divorce is unlikely to 
obtain for very long nor even be met with overall satisfaction during its tenure. 
There are too many pressures, new and old, for it to be otherwise. These include: 
the place of marriage in society; the parties’ bigh emotions, which are possibly 
unique to intra-family litigation; popular misunderstanding of the policy; gender 
imbalances; the ease (if only perceived) with which a party can ‘cheat’; the on- 
going needs of children, which cannot normally be segregated from those of the 
resident parent; the needs of second or more families; a subsequent wish to re-open 
matters; and the pressure on the public purse. (It is therefore ironic that some 
people would now make AFR available to unmarried couples, and/or make 
marriage available to more sorts of pairs — and even more remarkable that, under 
existing domestic partnership law, Mrs White might have got at least as much had 
she never married Mr White).! 


The litigation 


The business of agriculture is the dominant feature in White. Both Martin and 
Pamela came from farming families, and they themselves were in business as dairy 
farmers during their thirty-six year marriage (1961 wedding — 1997 decree absolute 
of divorce) during which time their two surviving children reached their majority. 
By the time the House of Lords decision was reported, Pamela was 65, Martin 63. 
Following their nuptials, the couple jointly bought Blagroves farm in Somerset. It 
cost them £32,000, which was made up of a £21,000 mortgage and an interest-free 
£11,000 loan from Martin’s father. It was worth £3.5 million at the time of the first 
instance hearing in 1996. But Blagroves was not to be the only property to be 
farmed as part of their business partnership. In 1971 White pere bought Rexton 
farm, ten miles from Blagroves, later transferring it into the joint names of himself 
and his three sons. Martin’s contribution to servicing the borrowing debt came 
from his and Pamela’s farming partnership. By 1993 Rexton was in his name 
alone, but still subject to mortgage. Never treated as belonging to the couple’s 
farming partnership despite the two farms being run as a single unit, Rexton was 


* Centre for the Study of the Family, Law and Social Policy, Staffordshire University. 


1 In the Court of Appeal (White v White [1999] 2 WLR 1213, 1219), Thorpe LJ re-produced thus the 
argument of counsel for the wife, Paul Coleridge QC, ‘She would not have been exposed to such 
treatment had she not married her partner’. Counsel’s exact words were, ‘In this case the wife would 
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worth £1.25 million in 1996. The overall net worth of Martin’s and Pamela’s 
assets, as enhanced by their pension provisions and other matters, was assessed by 
Holman J at first instance? at £4.6 million. 

In the lead opinion in the House of Lords, Lord Nicholls specified the equality of 
contributions as the more important of the two main features in the case, the lesser 
feature being that the Whites’ fortune owed something to the initial loan from 
Martin’s father and to the latter’s role in enabling his son to acquire Rexton Farm 
on advantageous terms. His Lordship then stated that the implicit objective must be 
‘to enable the court to make fair financial arrangements ... in the absence of 
agreement between the former spouses’.3 

Perhaps in recognition of the limited practical value of this contribution, he 
immediately added that ‘features which are important when assessing fairness 
differ in each case’,‘ and that ‘fairness, like beauty, lies in the eye of the 
beholder’.5 But Lord Nicholls also belied his own remark (above) that the courts’ 
fairness is an alternative to private ordering: ‘the outcome whether by agreement or 
court order, should be fair’. We say that subjecting privately-ordered agreements 
to such a criterion will not endear them to a party whose former spouse was 
prepared — for the good reasons of speed, certainty and conciliation — to settle for a 
lesser deal than a court might impose. Nor would such an approach do much for the 
improving, hard-won, reputation of family lawyers whose pro-mediation, pro- 
settlement image would be replaced by a perceived wish for two bites of the 
cherry. 

So: how much? Lord Nicholls segued from an opening stance of no gender 
discrimination (confirming that even though the traditional division of labour is ‘no 
longer the order of the day’,’ who plays what role should prejudice neither spouse) 
to the observation that ‘sometimes having carried out the statutory exercise [see 
below], the judge’s conclusion involves a more or less equal division’.® Yet, 
crucially, ‘More often this is not so. More often, having looked at all the 
circumstances, the judge’s decision means that one party will receive a bigger 
share than the other’.? So the upshot is that in that majority of cases where the court 
decides against a 50-50 split it must explain why. In White itself, to borrow from 
Lord Cooke’s judgment, ‘the only plausible reason for departing from equality can 
be the financial help given by the husband’s father’.!° By way of this ‘One-Half 
Derogation’ principle (if we may presume to coin a phrase), White casts further 
light on section 25(2) of the Matrimonial Causes Act 1973 — the criteria for AFR 
orders, ie the “‘statutory exercise” above — the other illumination being the more 
anodyne ‘fairness’ objective. 





[1999] 2 WLR 1213. 

White v White [2000] 3 WLR 1571, 1578. 

ibid 1573. 

ibid 1573. 

ibid 1573. 

ibid 1578. 

tbid 1578 

ibid 1578. In two cases decided since White, the division has been unequal. £11_5 million of available 
assets wero divided 72%-38% m favour of the husband in Cowan v Cowan, The Tomes May 17 2001, 
and, in Dharamshi v Dharamshi [2001] 1 FLR 736, departure from 50/50 was justified on the basis of 
the husbend’s family’s support for his business. 

10 ibid 1588. Accordingly, Their Lordships left untouched the c 60—40 split ordained by the Court of 
Appeal in favour of the husband. 
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White: how important? 


It is ironic that a case which (we argue) urges minimalism will itself be the subject 
of so much comment (‘Which way would the Lords jump? That was the question 
that tantalised the profession for over a year’!!), and perhaps even embellishment 
(eg, the attempts to extend the ‘one-half derogation’ beyond ‘big money cases’ !). 
Is the result, as John Hekelaar believes, ‘an important step along the road to a 
general restructuring of this area of the law’ 213 Or is ‘the truth,’ in the words of a 
famously ebullient former President of the Law Society, ‘that White, far from 
having introduced certainty and coherence into chaos, has done the opposite’ ?!4 
(The latter complained that ‘there is a double dose of uncertainty: a yardstick 
which is neither a rule nor a presumption; a general guide which is not a starting 
point’ But surely the courts have to be immensely diffident in mentioning any 
fraction if they are not to defy Parliament by limiting their discretion? Mears’ 
objections should be directed at the statute). 


‘Top’ ‘cats’ — is White ‘just’ for lawyers and their rich 
clients? 


We say at the outset of our own commentary that in one key sense this case is 

i t, even were it correct, which it is not, to call it ‘the first occasion when 
broad questions about [AFR] have been considered by’ the House of Lords’.!5 Its 
messages apply not even to a handful of the 150,000 divorces!® per year, but (at 
least directly) only to those — now well under half!’ — which lead to AFR orders. 
(We are happy to concede that all AFR cases are henceforth to be subject to the 
‘fairness’ vacuity: clearly their Lordships have not decided that justice in divorce is 
to be the exclusive preserve of the rich, any more than they are likely to announce 
that it should be inequitable for everyone). The point is that despite their dispute, 
and its enervating cost, both Whites entered and emerged from their divorce as 
millionaires. The opinions make it abundantly clear that their content, on each and 
every issue, is limited to the very rich: “This appeal raises questions about how the 
courts should exercise its powers in so-called “‘big money” cases, where the assets 
available exceed the parties financial needs for housing and income’;!8 “The 
available assets substantially exceeded the amounts required .... for their financial 


NN 

11 P. Duckworth and D. Hodson, ‘White v White — Bringing Section 25 Back to the People’ [2001] 
Family Law 24, 25. 

12 ibid 26. Sadly, this ms-analysis is blazoned in the title of an otherwise belpfal discussion. 

13 J. Eekelaar, ‘Back to Basics and Forward into the Unknown’, [2001] Fam Law 30, 34. 

14 M. Mears, The Times, January 9, 2001. 

15 n3 above, 1573 (per Lard Nicholls). Minton v Minton [1979] 2 WLR 31, which introduced the ‘clean 
break’ principle ~ the tacit apphcation of which underpins White itself — clearly qualifies as a broad 
‘question’ and (we suggest) will remain the more important case. (Unless, perhaps, ‘one-half? 
becomes more influential than is warranted by White itself.) 

16 See Judicial Statistics passim (og, for 1999, CM 4786 at 49) which demonstrate that the number has 
oscillated around that number smce 1988. 

17 The percentage of all AFR orders per number of mam decrees (county courts) dropped from c 77% to 
c 42% between 1985 and 1999. See C. Barton and A. Bissctt-Johnson, “The Declining Number of 
Ancillary Financial Relief Orders’ [2000] Fam Law 94, 100 (Chart 6) where a number of reasons were 
proffered for this decline: remarriage; no assets other than local authority housmg; and a literal 
recourse to povate ordering. 

18 n3 above, 1573, per Lord Nicholls. 
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needs, in terms of a home and an income for each of them. The general 
observations I make later should be read with this in mind’.!9 In each of three 
relevant cases decided since White - D v D (Lump Sum Adjournment of 
Application), Dharamshi v Dharamshi*! and Cowan v Cowan” — assets exceeded 
needs. The last case also dispelled any suggestion that White means automatic 
equality,” and joined with Dharamshi in confirming that there should be no gender 

iscrimination in the application of s 25(2) MCA 1973. Furthermore, it is clear 
from Dharamshi that, when applying s 25(2)(f) — contributions to the family — 
‘what she contributed to the home and the children is just as valid as the work she 
did in the business.”4 

As another commentator” has already pointed out, however much practitioners 
and lower courts might be tempted to apply White to other situations, it is difficult 
— we would say impossible — when there is no asset-surplus, and most cases will 
continue to be determined primarily by the first two ‘circumstances’ specified in 
section 25(2) of the MCA 1973: ‘resources’ and ‘needs’ respectively. 
Unfortunately, both media and professional comment on the case have been 
predicated around the image of ‘top’ family lawyers and their gossip column 
clients (“The ticker tape was busy on the afternoon of 26 October 2000. 
Champagne glasses were heard chinking in Chelsea’26) an error less forgivably 
anticipated by the legal Establishment. At the ‘Edinburgh Forum’, a meeting 
between the Lord Chancellor’s Ancillary Relief Advisory Group and Scottish 
lawyers, Lord Justice Thorpe asked the hosts ‘how often do you get cases in excess 
of £100 million?’, and it was left to Judge Roger Bird to point out that the average 
case for him involved insufficient equity in the family home to provide new homes 
for both parties.?” It may well be true that ‘there cannot be one law for the rich and 
another for the poor’?8 but it is also true that, ‘the rich are different — they have 
more money’? and that, procedurally, very wealthy families may be better dealt 
with by a separate ‘higher value track’ approach.*? Speculation is inevitable as to 
how much more might have been garnered post-White by the likes of Lady 
Conran?! (who actually received £10.5 million from a pot of £85 million), or Mrs 
Flick? (£9 million from £150-200 million), or by Mrs Dart? (£10 million from 
£400 million): ‘it is anybody’s guess whether it might be £20 million, £30 million 
or more’. In this context we were surprised by the view that their Lordships were 
‘rash’ enough ‘to overrule the hitherto tolerably well-settled practice of the 


19 ibid per Lord Nicholls. 
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courts’ 35 ie that the court should have considered the disappointment presumably 
suffered by these women. Res judicata and reform are inevitable, if unhappy, 
adjuncts to one another, and such women may come to rue the irony whereby, in 
future, it might be rich men’s wives rather than the rich men themselves who prefer 
to litigate here. On the other hand, White does much less violence to Mrs 
Gojkovic’s3’ award of £1.3 million of the £4 million family business, whose case it 
much more closely resembles, given the size of the pot and (Mrs Gojkovic’s) equal 
contribution to the business. 

Was White rightly decided on the facts, and in the light of the opinions? We say 
that Martin and Pamela should have ended up with half each. The marriage was 
long, nothing adverse (quite the reverse, indeed) was adduced against Pamela, 
and her contributions — the equal of his — should have nullified the unequal 
original financing of long ago (particularly as it came from a third party, not 
Martin himself). If ‘there should be no bias in favour of the money-earner and 
against the home-maker and the child-carer’ 3 why should there be bias in favour 
of a rich man’s son? The reference to ‘all the circumstances’ in section 25(1) 
could surely respect, if not render determinative, any contrary indication in a gift 
or bequest. Such attempts at pre-emption naturally bring us to pre-marital 
‘contracts’. 


California dreamin’ — peanuts from pre-nups? 


The currently fashionable status of these arrangements has probably been enhanced 
by White (‘what can be “‘fairer’’ than allowing the parties themselves to determine 
the destiny of their assets?’5°) despite the absence of any express reference in the 
HL opinions. Neither are such arrangements expressly acknowledged by statute, 
nor do they yet appear to have affected the outcome of any reported English case.‘ 
Yet lawyers, for ‘one’, have changed ‘their’ minds“! about ‘pre-nups’ since 1973, 
when a New Law Journal precedent‘? was immediately ridiculed*? for presuming 
to govern a relationship entered into at a time of high emotion and mutual undue 





35 S. Cretney, ‘Black and White’ [2001] Fam Law 1. 

36 Since March 1 2001 where a party issues proceedings for principal relief in a funsdiction in a member 
state, the court of the state in which proceedings are first issued shall have exclusive jurisdiction: 
Council Regulation (EC) No 1347/2000. 

37 Gojkovic v Gojkovic [1990] 2 ALL ER 84. 

38 n3 above, 1578. 
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relevant AFR application — there was property in England — would have to take the ‘contract’ into 
account, although it would not be binding as such. 
41 We suggest that it 1s not too cynical to ses their enthusiasm (see the periodically-updated SFLA 


partes, not merely on first entry to such ‘contracts’ but upon therr (similarly obligatory) review following 
such circumstances as the birth of a child. It follows that practitioners are also open to the accusation that, 
profited from draftmg them, there is subsequent potential for gam in impugning them. 
42 No 192 (123 NLJ, 591). 
43 ibid 705. 
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influence: it is a paradoxical effect of this self-serving enthusiasm that, whilst 
praising such contracts, lawyers would festoon them with red tape and 
qualifications — in writing, a need for legal advice, built-in dubiety, etc — which 
would facilitate profit from both the entering into, and the resiling from, such 
contracts.“ Our courts have recently been encouraging*> when faced with foreign 
examples of such ‘contracts’; it is clear that they are being entered here; and the 
Government is considering whether they should be binding,*© see below). The facts 
of White as seen at the end of the marriage provide at least some of what many 
would see as the right conditions: no relevant children; spare resources; clean break 
appropriate. A short marriage and, perhaps, each having an earning capacity is all 
that is missing. 

To what agreements ought the law allow them to bind themselves? At first sight 
— to take another aspect of contract law — a ‘liquidated damages’ clause might find 
favour. The Divorce Court might be impressed by a genuine attempt to gauge what 
the court might do, as that would be on a par with what influenced Lord Cooke in 
White itself not to interfere with the award: ‘about the minimum that could have 
been awarded ... a figure ..: open to the Court in the exercise of its discretion’.47 
But the problem, of course, is that what a court might have awarded at the time of a 
pre-marital ‘contract’ may differ from what it would award many years later. 
Besides, the whole point of most pre-marital (or during-marriage, indeed‘) 
contracts is to depart from the likely AFR order, ie to leave one party worse off 
than ‘she’ would be under the default position (‘Feminists looked to pre-marital 
contracts as a means of securing better terms for women ... What they never 
spelled out was how women were supposed to acquire the leverage to command 
the superior terms’). That party would likely be the one already worse off, 
‘declaratorily’. ‘Her’ incentive — we note the shudders of those who oppose such 
‘contracts’ as self-fulfilling antitheses to lasting union™ - will be that if the 
relationship fails, she will be richer than she would have been had she not married, 
even if not as rich as she might have been had she wed without the ‘contract’. They 
will be used to preserve, so far as possible, the existing financial balance, not to 
give the weaker party as much, let alone more, than the Divorce Court would have 
done. It is that factor which, in the eventuality, may sit ill with our AFR culture of 
discretionary adjustment and of rewarding the mother and homemaker, and which 
makes it surprising that the mooted conditions for pre-marital contracts do not refer 
to the subsequent length of the union. (That culture probably requires a higher 
‘floor’ of tolerable downwards variation from the default position than is envisaged 





44 141 above. The USA Uniform Premarital Agreement Act 1983, s 2, requires that such contracts be in 
writing and signed. Unconscionability is presumed in the absence of full disclosure or by the lack of 
i advice 


independent legal ; 

45 See, og N v N (Foreign Divorce: Foreign Relief) [1997] 1 FLR 900 and S v S (Divorce: Staying 
Proceedings) [1997] 2 FLR 100. 

46 ‘Supporting Families: a Consultation Document’ (1988). 

47 n3 above, 1589. 

48 n 46 above, para 4.21 

49 M. Slaughter, ‘Marital Bargaining’ in M. Maclean, Making Law for Families, (Oxford Portland: Hart 
Publishing, 2000) 29, 44. 

50 ‘We wonder whether the pre-nuptial agreement conditions the couple to the failure of their marriage 
and helps to precipitate it. Some of us also feel that the institution of mariage is devalued if, while 
entering it, a couple can elect to sever some of its most important, if contingent, legal effects. Others 
of us conmder, hesitantly, that marriage 1s made for mankind, not vice versa, and that, subject to 


Judges of the Family Division to Government Proposals (made by way of subnmssion to the Lord 
Chancellor’s Ancillary Relief Advisory Group, [1999] Fam Law 94. 


84 © The Modem Law Review Lumted 2002 


January 2002] White v White 


in the American limit! of not leaving either spouse in poverty). Would it really be 
wise to court effective abrogation of section 25(2)(d) of the MCA 1973 ‘the 
duration of the marriage’? 

The Government propose a ‘condition subsequent’ to pre-marital contracts. An 
agreement is not to be legally binding if its enforcement would cause ‘significant 
injustice’:52 which presumably means ‘not too much different to what a court 
might have ordered’. But the Government, like the House of Lords in White, wants 
AFR itself to be ‘fair’53 Does this mean that any agreement out of kilter (not 
merely not identical) with what the court would otherwise have ordered is not ‘fair’ 
and should therefore ‘not be legally binding’? We will see below that in its 
proposals for general AFR reform, the Government suggests that the court should 
nonetheless ‘take into account’*4 agreements which fall foul of one of these 
obstacles. We suggest that all this would merely take the law full circle, and that 
the vast majority of such deals would simply continue to qualify as one of ‘all the 
circumstances’ under section 25(2) of the MCA 1973, and be of practical value 
only in big money cases when applying the ‘One-Half Derogation’ principle to 
assets in excess of needs. 


What now? 


If ‘guidelines’ are the soft end of the predictability continuum, mathematical 
formulae are clearly the other. The latter approach has a number of attractions. It 
would increase the number and speed of settlements whilst reducing their expense. 
Consistency would be assured for the residue of adjudicated cases. The more clear 
and just the formula, and the better-publicised, the more it could create a moral 
estoppel. Yet such an approach to spousal AFR is unthinkable after the 10-year 
debacle of child support which anyway applies only to income. Quite apart from 
the continuing experience of child support — if its original formula achieved 
injustice and incomprehensibility, its (2nd) revised version has only managed to 
excise the incomprehensibilityS5 — the occasional perceived need to weigh 
(misconduct will always confound the recipe approach. The trouble with formulae 
is finding the right one. If child support, unencumbered by the need to examine the 
history of the relationship, is anything to go by, even the most risible complexity 
has failed to anticipate every eventuality which might reasonably merit weight. 
Efforts surface from time to time, but, like sure-fire tips for predicting the results 
of horse races, they are seldom heard of for long, and for much the same reason. 


nN $. 


51 Stalb v Stalb, 719 A 2d 421 (Vt 1998). A Vermont court’s enforcement of a New York ante-nuptial 
contract was proper because it did not contravene the public pohcy of Vermont, ie enforcmg the terms 
of the contract would not leave either party in poverty. 

52 n 46 above, Para 423. 

53 ibid pera 4.49. 

54 ibid para 5.3. 

55 The Child Support, Pensions and Social Security Act 2000 reduces the income used to calculate child 
support pro rata for every child up to three in the second family. The deductions are made even if 
maintenance 1s being pd by the stepchildrens’ own non-resident parent. We suggest that this will, to 
put it at rts least, be ‘percerved’ as unjust by some. 

56 ‘Divorcing couples wrangling over ons could benefit from a mathematcal recipe that 
guarantees fair shares for both sides. Academics in the US have just been granted the first-ever patent 
of a method of resolving disputes called Adjusted Winner, which they have mathematically proved is 
the best way to drvide up anything from homes to corporate responsibilities’, New Scientist, June 17, 
1999. 


© The Modern Law Review Limited 2002 85 


The Modern Law Review [Vol. 65 


This has applied even to the more modest effort, essayed by Anthony Dnes,5” to 
state the conditions which will trigger what he terms ‘opportunistic’ divorce. Dnes’ 
wider argument is that virtually all divorce settlement models — reliance, 
restitution, partnership, rehabilitation and need — may encourage predatory 
behaviour in both husbands and wives. He categorises these as the ‘greener grass’ 
and ‘Black-Widow’ effects respectively. In the former, a man (as it would usually 
be) may leave a marriage if the gains in a new marriage or from single status 
exceed his gains in the first marriage, when he knows that he will not have to 
compensate his wife for the full loss of her married lifestyle. This arises because 
women make most of their domestic investments early in marriage, whilst male 
earnings grow later. The ‘Black-Widow’ effect, on the other hand, arises where, 
again normally, a female finds that even a needs-based divorce award makes her 
better off leaving a first husband for a new relationship, even where this would 
have lower net benefits for her in the absence of the award. We suggest that the 
reason that little has since been heard of these ~ not irrational — observations is that 
they overlook the place of emotion in marital breakdown (particularly when third 
parties are involved). 

Where will real change come from? Not from Supporting Families,58 the 
Government Consultation Document and which has an extra-ordinarily shallow 
section on what it terms*? ‘The division of property on divorce’. (As with the pre- 
marital proposals above, all references are to ‘property’ and it is not clear whether 
the mootings are limited to property adjustment and lump sums — ie capital — or 
whether they extend to periodical payments — income). Its stated objective,™ ‘that 
divorcing couples can reach agreement as amicably, quickly and inexpensively as 
possible, but without any prejudicial impact on any children of the marriage or of 
any previous relationships’ is as ambitious as its detailed proposals are modest. 
These involve keeping the list of matters in section 25(2Xa}(h) of the MCA 1973 
whilst adding an objective and a set of guiding principles. It might well be just and 
helpful to have an objective after 15 years without one, but the one proffered,®! ‘to 
endeavour to do that which is fair and reasonable between the parties and any child 
of the family’, whilst indubitably just, is neither new — we can take it that no court 
is going to endeavour to be ‘unfair’ and ‘unreasonable’ — nor easily calculable. The 
same is true of the suggested guidelines, most particularly that the ‘court would try 
to terminate financial relationships between the parties at the earliest date 
practicable’, which was ushered in by the Matrimonial and Family Proceedings 
Act 1984 as it ushered the previous ‘objective’ out. One innovation, and at marked 
contrast to the current approach to section 25(2)(a)h) of the 1973 Acct, is that the 
mooted guidelines would have an order of precedence. Fourth and last would be 
the ‘clean break’ exhortation above. First, and again adding little to the 1984 
reform, is the promotion of the welfare of any child of the family under 18, 
although this is elaborated by reference to meeting the housing needs of all three 
parties, the better to facilitate contact with the ‘secondary carer’® (an even more 
positive description than ‘non-resident parent’, recently introduced by the Child 


ee see 

57 “The Division of Marital Assets Following Divorce with Particular Reference to Pensions’, LCD 
Research Series No. 7/97 (1997) 25. 

58 1 46 above 
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Support, Pensions and Social Security Act 2000). Secondly, the court should ‘take 
account’™ of any written agreement which, for the reasons rehearsed above, would 
not stick per se: a curiously-complicating recommendation in a document which 
bemoans the fact that, ‘it is not possible, from the existing legislation for the lay 
person to get a clear view of what they (sic) can expect to receive on divorce’. 
Thirdly, and when the first two things have been dealt with, ‘the court would then 
divide any surplus so as to achieve a fair result, recognising that fairness will 
generally require the value of the assets to be divided equally between the 
parties’. So, coincidentally and independently, both Government (provisionally) 
and court have come to the same two-point view about AFR. We suggest that 
neither the House of Lords nor New Labour are doing much to reconcile fairness 
with predictability®’ in our discretion-based AFR system — and that such outcome 
is more desirable than it is achievable. 


Osman Unravels 


Conor A. Gearty* 


In the first volume in one of Enid Blyton’s finest series of stories, The Naughtiest 
Girl in the School (1940), the unforgettable Elizabeth Allen faces a moral crisis. 
She has committed herself to a course of action — leaving the school after half a 
term — which she now realises to be both absurd and wrong-headed. The problem is 
that she has loudly and publicly committed herself to it, and to recant would 
therefore be to appear weak and foolish. In the pivotal scene, the little girl 
considers her options while playing alone in the school grounds: 


Elizabeth slowed down the swing and put her feet on the ground. She frowned and looked at 
the grass. She had never thought so hard in her life. She spoke to herself sternly. “Elizabeth 
Allen, you're feeble! You're a coward! ... You aren’t strong enough to change your mind! 
You’re proud and silly! Elizabeth Allen, I’m ashamed of you.’ Elizabeth spoke these words 
to herself more sternly than anyone had ever spoken to her. She stopped for a moment, 
thinking deeply. ... ‘I’m stronger than I thought. I can change my mind! I will change my 
mind! ... [O]nty the strongest people [can] change their minds when they [see] they [are] 
wrong — it [is] the feeble ones who [can’t]’ 


No one can accuse the European Court of Human Rights of being feeble in the 
Elizabeth Allen sense. 


ibid, 

ibid. 

ibid. 

Be ee ee ee ee e 
wife’s reasonable requirements [had] been treated as a determinative, and limiting factor on the 
amount of the award’ (n 3 above, per Lord Nicholls at 1579), it is arguable that the House of Lords 
has emphasised faimess at the expense of predictability. 


* King’s College London. 


1 Frost published 1940. The quotation is from the Millennium edition: (London: Hodder Children’s 
Books, 2000) 195-196. 
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In the remarkable decision of Z and others v United Kingdom,’ the Court has by 
twelve votes to five found no violation of Article 6 of the Convention on the facts 
before it, and in coming to this conclusion has thereby effectively jettisoned a key 
ruling that it had unanimously made only two-and-a-half years before, in Osman v 
United Kingdom.’ This was the judgment in which the striking out in the English 
courts of a claim in negligence against the police on the ground that it disclosed no 
reasonable cause of action had been held in Strasbourg to have involved a breach 
of the plaintiffs’ implied right of access to the domestic courts, guaranteed by 
Article 6(1) of the Convention. The decision had attracted a great deal of adverse 
comment in the United Kingdom, to put it extremely mildly.* To some, it seemed as 
though the highly effective striking-out procedure, which prevented hopeless cases 
proceeding to trial, had itself been subjected to attack. To others, the European 
Court appeared to have shown scant regard for how the common law (as opposed 
to a civil system) worked. Its grasp on the law of tort had seemed somewhat 
tenuous. To make matters worse, the Osman decision had come out at a time when 
the effects of the Human Rights Act 1998 were just beginning to be digested within 
the United Kingdom. Was this the sort of reasoning that it was now compulsory to 
take seriously and perhaps even (under threat of further applications to Strasbourg) 
to follow? 

The answer, it turns out, is no. In its ruling in Z and others, the Court has now 
accepted ‘that its reasoning in the Osman judgment was based on an understanding 
of the law of negligence ... which has [had] to be reviewed in the light of the 
clarifications subsequently made by the domestic courts and notably the House of 
Lords’.> The applicants in Z were all members of the same family who had 
suffered a horrible upbringing at the hands of their father and mother. When their 
plight was finally fully revealed after care orders had eventually been made, the 
Official Solicitor launched proceedings in the English courts on their behalf against 
their local Council. The claim was for damages for negligence and/or breach of 
statutory duty, on the basis that the local authority concerned had failed to have 
regard to their welfare as was required by statute and that it should have acted more 
quickly and effectively when it had been apprised of their condition. It was also 
argued that the Council’s failure to act had resulted in psychological damage. The 
case was struck out in November 1993, a decision that was upheld in the Court of 
Appeal and ultimately in the House of Lords.® 

Giving the leading judgment in the latter tribunal, the last stop before the 
Strasbourg application, Lord Browne-Wilkinson had noted that, as regards the tort 
of negligence, and ‘in accordance with the ordinary principles laid down in Caparo 
Industries plc v Dickman,’’ what was required in order to establish liability was the 
existence of a duty of care, which in turn depended on the three part test of whether 
(i) damage to the plaintiffs was foreseeable; (ii) the relationship between the 
authority and the plaintiffs was sufficiently proximate; and (iii) it was fair, just and 
reasonable to impose liability on the defendant.® It was on the third limb of this test 
that Z and her siblings floundered in the domestic courts: ‘[a] common law duty of 
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care would cut across the whole statutory system set up for the protection of 
children at risk’.? The local authority was only one of a number of bodies involved 
in child care management and to ‘introduce into such a system a common law duty 
of care enforceable against only one of the participant bodies would be manifestly 
unfair’.!° But to impose such liability on all the participant bodies ‘would lead to 
almost impossible problems of disentangling as between the respective bodies the 
liability, both primary and by way of contribution, of each for reaching a decision 
found to be negligent’.!! Dealing with children at risk was an ‘extraordinarily 
delicate’ !? task and imposing a potential liability in damages might lead councils 
to take an overly defensive approach to their duties. There were other remedies 
available to aggrieved parents without adding to this ‘fertile ground in which to 
breed ill-feeling and litigation’ the possibility of a damages action which would be 
‘often hopeless’ but the cost of which ‘both in terms of money and human 
resources [would] be diverted from the performance of the social service for which 
they were provided’ .’* 

Powerful stuff it might be thought — but all pre-Osman. Indeed in searching for 
precedent to support his position, Lord Browne-Wilkinson had in this domestic 
version of the Z case explicitly referred to the fact that the police (who were also 
engaged ‘in seeking to protect vulnerable members of society from wrongs done to 
them by others’) attracted no such duty.'* But of course that was precisely the 
‘immunity’ that had been held in Osman to have infringed Article 6(1). When the 
case reached Strasbourg, the facts were sufficiently damning to warrant a finding 
of a breach of Article 3 as well as (also very interestingly) of Article 13. But 
counsel for Z and her siblings must have been surprised and especially 
disappointed to have encountered such a dramatic change of heart on the part of 
the Court in relation to Article 6. The Court was now 


satisfied that the law of negligence as developed in the domestic courts since the case of 
Caparo and as recently analysed in the case of Barrett v Enfield LBC’ includes the fair, just 
and reasonable criterion as an intrinsic element of the duty of care and that the ruling of law 
concerning that element in this case does not disclose the operation of an immunity. In the 
t case, the Court is led to the conclusion that the inability of the applicants to sue the 
local authority flowed not from an immunity but from the applicable principles governing 
the substantive right of action in domestic law. There was no restriction on access to court of 
the kind contemplated in the Ashingdane judgment.’° 
These few sentences may seem rather on the sterile side. In what way should it 
matter that the third Caparo limb is intrinsic to the composition of a duty of care 
rather than lying outside it? Why make so much of the distinction between 
procedural immunities and substantive law? Above all, where did this Ashingdane 
decision!” pop up from? — it warranted not a mention in the Court’s judgment in 
Osman, yet now, suddenly, it turns out to be pivotal. But to the human rights 
lawyer what is going on in this and related passages in the judgment is anything but 
sterile. What the Court has embarked upon in Z and others is more ambitious than 





14 bid 382. 

15 [1999] 3 All ER 193. 
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the mere jettisoning of a decision that turns out to have been wrong. Nor is it is a 
case of merely caving in to British judicial opinion: the Court is more robust than 
that. The majority has bravely recognised that Osman was wrong not because it 
was exceptional but precisely because, when it was decided, it had seemed entirely 
normal, indeed run of the mill. Osman did not spontaneously implant itself in the 
Strasbourg case law. It flowed out of a recent line of Strasbourg decisions that the 
Court has now recognised needs to be recast. Z and others, and the decision of TP 
and KM ~v United Kingdom decided the same day,'® have begun that task. 

The meta-confusion lying at the heart of the Osman/Z line of cases from a UK 
point of view relates to the question of what constitutes ‘an immunity’. The rulings 
of the English courts in Hill and X v Bedfordshire CC were not findings that the 
public authorities concerned enjoyed any sort of an ‘immunity’. There was no 
liability for them to be immune from. Rather these cases each depended on the fact 
that the ingredients of the torts which it was alleged had occurred had not been 
established: one vital element in the mix of ingredients (the third Caparo limb) was 
missing. This may all seem straightforward to the English tort lawyer. But to the 
European lawyer — used as he or she is to the notion of a general liability on the 
part of public authorities for wrongs done to third parties — the rulings look like 
awards of an ‘immunity’ to a public authority otherwise generally liable. This was 
what the Court had concluded in Osman and it is from this that it has recanted in Z 
and others. But the problems in the Osman line of cases had gone deeper than this 
linguistic confusion. 

Viewed from the perspective of the European Court’s own jurisprudence, the 
central difficulty was that these cases (of which Osman bad merely been the latest) 
had mistaken the implied right of access to the courts in Article 6(1) for a 
substantive right when in fact it should always have been no more than a residual 
or fallback right, to be turned to only when the doors to Article 6(1)’s substantive 
guarantees were for some reason or another slammed shut by the State.!? Article 
6(1) guarantees everyone ‘a fair and public hearing within a reasonable time by an 
independent and impartial tribunal established by law’ but these safeguards only 
apply where the ‘civil rights and obligations’ of such persons are the subject of a 
‘determination’. Before applying Article 6(1), therefore, it has always been 
necessary to ask first whether any civil right (or obligation) has been ‘determined’. 
On this threshold question, there has long been a smattering of sensible dicta 
scattered across the Strasbourg jurisprudence, and these have been drawn together 
in Z and others in the following way: 

The Court recalls its constant case-law to the effect that ‘Article 6(1) extends only to 

contestations (disputes) over (civil) “rights and obligations” which can be said, at least on 

arguable grounds, to be recognised under domestic law; it does not itself guarantee any 
particular content for (civil) “rights and obligations” in the substantive law of the Contracting 

States’. It will however apply to disputes of a ‘genuine and serious nature’ i 

actual existence of the right as well as the scope or manner in which it is exercised.” 

The notion of ‘recognition’ here might perhaps be clearer, but the thrust of the 
formulation is clear enough: to avail of Article 6(1), applicants need to be in some 
sort of dispute about their rights which it is at least conceivable that they might 





18 Application 28945/95. 10 May 2001. 

19 This point is discussed at what might be thought exhaustive length in n 4 above. 
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win. There must be a fighting chance, or at least a possibility, that the interference 
with the right in question is unlawful (ie that the particular right continues to be 
‘recognised’). Furthermore, it must also be the case that this issue of unlawfulness/ 
recognition must be capable of being addressed within some sort of dispute process 
that is operated within the State. The origin of Article 6(1) as a provision primarily 
concerned with the judicial process is evident in this emphasis on the need for a 
‘dispute’. The intention behind asking this threshold question is to weed out the 
hopeless cases, ie those where the launch of a domestic action for damages is a 
mere fantasy incapable of connecting with a domestic ‘civil right’ of any sort. But 
it is also designed to stop all interferences with civil rights, no matter how justified 
by domestic law or how tenuously connected with such rights, attracting the full 
panoply of Article 6(1) protection. 

In Z and others just as in Osman, the European Court found that this preliminary 
test of applicability was passed and that Article 6(1) was engaged. No previous 
authority precisely governed the situation. The Court of Appeal considered that an 
appeal to the House of Lords should take place, and legal aid was granted for such 
proceedings. The fact that the House of Lords eventually ruled against them did not 
retrospectively deprive the applicants’ of the arguability of their claim.” Having 
made this decision on applicability, the Osman bench had then made the disastrous 
error of asking whether the implied right of access to the court had been breached. 
This was what led them into seeming to contradict their earlier finding on 
applicability by asserting that, after all, access to court had been hopeless because 
the Osmans had not had any chance of victory. (It was at this point that confusion 
over whether or not an ‘immunity’ had been invoked had compounded an already 
difficult conceptual situation). Z and others avoided this wrong turning. Having 
decided that Article 6(1) applied, the simple next question was whether its 
substantive safeguards had been breached; in other words had the applicants had a 
‘fair and public hearing within a reasonable time by an independent and impartial 
tribunal established by law’? 

The answer to this question was clearly yes. The House of Lords ‘was concerned 
with the issue whether a novel category of negligence, that is a category of case in 
which a duty of care had not previously been held to exist, should be developed by 
the courts in their law-making role under the common law’.” Their lordships had, 
‘after weighing in the balance the competing considerations of public policy, 
decided not to extend liability in negligence into a new area’.” In so doing it had 
‘circumscribed the range of liability under tort law’™ but this did not amount to 
‘an immunity in fact or practical effect due to its allegedly sweeping or blanket 
nature’.”> Article 6 did ‘not in itself guarantee any particular content for civil rights 
and obligations in national law’, and it was ‘not enough to bring Article 6(1) into 
play that the non-existence of a cause of action under domestic law [could] be 
described as having the same effect as an immunity, in the sense of not enabling the 
applicant to sue for a given category of harm’ 7° As far as the substance of Article 
6(1) itself was concerned, the applicants could not claim that they had been 
‘deprived of any right to a determination on the merits of their negligence claims’.”’ 


n 2 above, paras 88-89. 
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These had been ‘properly and fairly examined in jight of the applicable domestic 
legal principles concerning the tort of negligence’ .”* In the context of a striking-out 
application, Article 6(1) carried within it no right to a hearing on the facts, which 
‘would have served g no purpose, unless a duty of care in negligence had been held to 
exist in their case’.”® It was not for the European Court to make the decision on the 
striking-out as this ‘would effectively involve substituting its own views as to the 
proper interpretation and content of domestic law’ for those of the national 
tribunal.*° 

The effect of this excellent and logical analysis of Article 6(1) was to put the 
implied right of access to a court back in its proper place, as a fallback guarantee 
against unacceptable State action or manipulation of the law rather than as the 
fully-fledged right on its own that it had briefly become in the Osman line of cases. 
Though the reasoning is perhaps not as clear as one would like on this point, there 
would seem to be two kinds of situations in which, after Z and others, the issue can 
now arise.°! First, an applicant may be able successfully to show that his or her 
civil right continues to be recognised in domestic law, or that (to put it another 
way) he or she has an arguable case that the interference with the relevant right is 
unlawful, but that, despite this, no domestic remedy is available. Access to a court 
is physically denied for example™, or a statutory limitation period? or a rule 
relating to security for costs™ have kicked in, making it legally or practically im- 
possible for even a meritorious case to reach the courtroom. Secondly, an applicant 
may fail to establish the arguability of his or her claim as to unlawfulness/ 
recognition (and therefore fall at the threshold stage), not because his or her case is 
hopeless in the ordinary sense (ie outside the ballpark of any known civil right) but 
rather because the law has placed a specially designed obstacle in his or her way 
the effect of which is to doom the claim to failure from the outset. The now 
resurrected Ashingdane is the paradigm here: the applicant — an inmate in a secure 
special hospital — had found a domestic remedy impossible to obtain because the 
Mental Health Act 1959 had deliberately made it very difficult for persons in his 
situation to succeed in civil actions, but had done so not by providing for an unfair 
trial as such but rather by changing the ingredients of any such civil 
so as to make them almost certain to be unsuccessful (albeit that this would 
become apparent in proceedings that were entirely fair in the narrow, adversarial 

sense).”° 


As the European Court has frequently observed, and as it says once again in Z 
and others, ‘the procedural guarantees laid down in Article 6 concerning fairness, 
publicity and expeditiousness, would be meaningless if there was not protection of 
the pre-condition of those guarantees, namely, access to court’.*° So if Article 6(1) 
cannot be directly availed of on account of a limitation imposed ‘either by 
operation of law or in fact’,>” that is nof necessarily the end of the matter. There is 
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a residual ‘right of access to a court’, but it is not absolute. In particular it may be 
subject to ‘legitimate restrictions’, the test of these being ‘whether the limitation 
imposed impaired the essence of the right and in particular whether it pursued a 
legitimate aim and [whether] there was a reasonable relationship of proportionality 
between the means employed and the aim sought to be achieved’ .°® It was because 
limitation periods and security for costs orders and regulations concerning minors 
and persons of unsound mind (all explicitly mentioned in Z and others*”) 
invariably passed this test that denial of access to a court on the basis of them 
usually raised no difficulties from an Article 6(1) perspective. These examples fit 
within each of the two categories of cases discussed above. 

In Z and others, no issue under either category arose. The applicants’ access was 
limited neither ‘by operation of law [nor] in fact.“ The applicants ‘were not 
prevented in any practical manner from bringing their claims before the domestic 
courts ... Nor [was] it the case that any procedural rules or limitation periods [had 
been] invoked’.*! The Lords’ decision ‘concerned only one aspect of the exercise 
of local authorities’ powers and duties and [could] not be regarded as an arbitrary 
removal of the courts’ jurisdiction to determine a whole range of civil claims’.*” So 
the Court was ‘not persuaded that the House of Lords’ decision that as a matter of 
law there was no duty of care in the applicants’ case [could] be characterised as 
either an exclusionary rule or an immunity which deprived them of access to 
court’.*? The decision of the House of Lords was rather a determination on legal 
issues relating to the application of the duty of care and was not ‘effectively an 
exclusionary rule, or an immunity from liability, which prevented their claims 
being decided on the facts’ as the applicants had argued.** The fallback ‘access to a 
court’ case-law simply did not arise; compatibility with the substance of Article 
6(1) was what was required, and as we have noted above, it was in relation to these 
explicit procedural guarantees that the litigation in Z and others was tested (and 
found not to be defective). ; 

The Z and others decision has gone a very long way towards clarifying the law in 
this difficult area. In Z, as we have seen, the issue of potential liability was a 
genuinely hotly contested one in the domestic courts, so the preliminary question 
of whether or not the substance of Article 6(1) applied (the threshold issue of 
arguability) was relatively easily surmounted. This will, however, not always be 
the case. Where the reason for the failure lies in an Ashingdane-style legislative 
manipulation of the substantive law, then the fallback ‘access to a court’ principles 
will clearly be brought into play.*° What happens when the failure results not from 
the operation of a statute but rather from the application of a clear (as opposed to 
disputed) common law rule? It is this point that exercises many English tort 
lawyers: they fear, rightly, that if the applicant is to be allowed too easily to fail to 
get into the substance of Article 6(1), then the consequence of this failure may 
perversely be that they secure even better protection for their ‘right to a court’ in 
the form of the application to their case of the fallback ‘access to a court’ 


principles. 
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This may well be the point at which the post-Z and others case law will find it has 
most work to do. The danger of a residual substantive right to a court which is 
stronger than the substance of Article 6(1) itself could perhaps be avoided if the line 
were to be taken that there are few common law rules that can be credibly described 
as so entrenched as to be unequivocally incapable of being challenged. Even in 
Osman, the European Court found a way to present the clear decision in Hill v Chief 
Constable of West Yorkshire** as being not entirely and indisputably determinative 
of the issue before it. If similar facts to Z and others were to arise for decision in the 
English courts tomorrow, recent appellate rulings may make it entirely possible to 
argue that its inflexible approach no longer represented the English common law.*” 
Facts identical to those in Hill would be similarly exposed to fresh analysis. There is 
also the Human Rights Act 1998 and in particular the destabilising effect of Osman 
to be taken into account. If the common law is viewed as inherently dynamic in this 
way, and therefore as distinct from statute, then the consequence would be that, as 
far as this (from a continental European perspective) peculiar form of judge-made 
law was concerned, the threshold applicability question would always be 
guaranteed to be answered in the affirmative and would as a result be rendered 
(for these cases at least) effectively redundant. The ‘right of access to a court’ cases 
would never apply to a common law case, with regard to which only the substance 
of Article 6(1) would be engaged. Of course it would then fall to be assessed 
whether an applicant in such a case had had a ‘fair hearing’ where certain 
ingredients in the relevant ‘civil right’ had been loaded against him or her, but Z 
and others is perhaps an indicator that this is a question more designed to elicit a 
Tesponse supportive of the domestic status quo than the kind of questions that the 
Court had (wrongly we can now see) asked itself in Osman. 

If all is to hinge on the substance of Article 6(1), therefore, it may be that 
domestic rulings like those in Z and others are unlikely in future to be disturbed. 
However, if this is not right, and certain common law rules are thought so 
unarguably clear that the threshold test cannot be negotiated, then the case-law on 
the ‘right of access to a court’ would come into play; however this does not mean 
that an infringement of the fallback implied right to a court would necessarily or 
inevitably be found. As the Court made clear in Z and others, it was ‘not enough to 
bring Article 6(1) into play that the non-existence of a cause of action under 
domestic law [could] be described as having the same effect as an immunity, in the 
sense of not enabling the applicant to sue for a given category of harm’*® and this 
comment would seem to apply equally both to the explicit substance of Article 6(1) 
and to what has been found to be implied into it. But perhaps Z and others is too 
late to save the pre-Osman English law of negligence? Certainly the liability of 
public authorities has greatly increased in the period since that now-disgraced 
decision was handed down, albeit (we are asked to believe) without it having been 
explicitly or even implicitly ‘followed’ in the traditional English sense.’ 

The decision in Z and others was not unanimous. Five of the judges dissented, 
arguing that Osman should have applied. Their anxieties about the absence of a 
remedy for the applicants at domestic law in respect of the Article 3 violation are to 
some extent addressed by the judgment of the Court when it points out that the 
issue before it was better addressed as an Article 13 rather than an Article 6 
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matter. On the very particular (and distressing) facts before it, the Court had no 
difficulty in finding a breach of the State’s obligations under Article 3 of the 
Convention in relation to permitting the applicants to continue in an inhuman and 
degrading situation. But there is no doubt that the reversal of Osman is 
controversial in Strasbourg, just as was the original decision in the United 
Kingdom. In her excellent note on the case, Rosalind English draws attention to the 
composition of the Court in both cases, with there being just two judges common 
to both decisions, one of whom is a dissenter in Z and others.”! The fact that the 
European Court of Human Rights sits in various panels and that even its largest 
gathering contains fewer than half the judges makes its role as a final court of 
appeal on Convention matters seem at times somewhat arbitrary, a matter not of 
what the law is but of who happens to be on the bench. It is difficult to know in 
such circumstances whether it is right or even possible to say that the European 
Court of Human Rights has ‘changed its mind’. The Head Boy in charge of 
Elizabeth’s school had no such philosophical difficulty when he publicly 
congratulated her on her change of heart: ‘Elizabeth! we are very pleased with 
you. You’ve made a lot of silly mistakes, but you have made up for them all and 
we admire you for being able to change your mind, admit you were wrong, and say 
so to us all!’ 


Infected Blood: Defect and Discoverability 
A First Exposition of the EC Product Liability Directive 


Geraint Howells* and Mark Mildred** 


Introduction 


The extent to which the provisions of the Consumer Protection Act 1987 Part I 
(“the CPA”) implementing the Product Liability Directive (‘the Directive’)! 
impose strict liability for defective products has been more discussed in academic 
and practitioner comment than litigated.” In the 13 years the statute has been in 
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force it has only once attracted the analysis of the Court of Appeal.? Before that 
there had been only three first instance decisions from which it appeared that the 
statutory liability conferred on claimants little or no advantage over the common 
law position.* 

The recent decision of Burton J in the Hepatitis C Litigation has greatly extended 
judicial interpretation of the statutory regime (and in particular the key concepts of 
defect and development risk).° The trial, which began in October 2000, was 
designed on behalf of 114 claimants to decide six issues of liability under the CPA 
and to give guidance on questions of causation and damage in six individual 
actions. The factual areas of dispute were confined by the commencement of the 
CPA on 1 March 1988 and the settlement of almost all claims by those infected 
after 31 March 1991. The claimants had received blood transfusions or blood 
products which had been infected with Hepatitis C Virus from the blood of donors. 
The virus itself was not identified until May 1988 and a screening test for it not 
available until mid-1990 although at 1 May 1988 there were two 
(known as surrogate tests) which were possible indicators of the presence of the 
virus. These were introduced in the USA in September 1986 but were never used in 
the United Kingdom. The defendants were the National Health Service bodies 
responsible for the production and supply of blood and blood products.° 


The judge’s approach 


Since section 1(1) of CPA requires the Act to be construed so as to permit the 
implementation of the Directive the judge in effect by-passed the wording of the 
Act and addressed himself to the Directive itself. This approach appeared to place 
at the front of the his mind the legislative purpose of the Directive, to be derived 
from the recitals to the Directive and, so far as appropriate, from official 
documents such as the travaux preparatoires. Indeed the judgment is characterised 
by an unusually wide reference to cases and academic literature from other 
European jurisdictions. Notwithstanding this openness there was a scarcity of 
reasoned decisions from other member states to assist in the construction of 
Articles 6 and 7. 

The prominence given by Burton J to EC v UK’, appears at odds with the 
outcome of that case. The ECJ gave five reasons for rejecting the Commission’s 
submission that the terms of the development risks defence in section 4(1)(e) of the 
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CPA were incapable of construction in accordance with Article 7(e). Only one of 
these reasons rested on the language of section 1(1) of the CPA, and the Court 
appeared to give at least as much weight to the textual construction of the statute as 
to the injunction contained in that sub-section.” 

The structure of the trial and judgment was elegant. The claimants first sought to 
show that on the factual common ground, without consideration of the availability 
of the means to detect the virus, the products supplied were defective within the 
meaning of Article 6. The second alternative, whilst arguably precluding an 
examination of the conduct of the defendants, would have measured the legitimate 
expectation of the consumer against the available techniques for screening blood 
for virus. If, on either case, there was a finding of a defect, the availability of the 
development risk defence would fall for decision and there would remain questions 
of causation and damage. 

The possibility of appeals or a reference to the ECJ led the court to make 
findings on the second alternative, despite in the event finding for the claimants in 
relation to the existence of defect on the first case. The court was obliged to set out 
the causal consequences of the failure (contrary to legitimate expectation) of the 
defendants to put in place testing and screening measures at the times they were 
found by the court to have been available. A distinction between the reason- 
ableness of the acts and omissions of the producer and the legitimate expectation of 
the consumer (which might have appeared a sophistry) was given substance by the 
efforts of the court to give effect to the Directive’s legislative purpose of 
improving consumer protection. 

A crucial agreed fact was that since the 1970s it had been known by 
professionals involved in blood production and prescription that 1-3% of donated 
blood in the UK was infected with Hepatitis C (described until identification 
became available as Hepatitis Non-A Non-B). This knowledge had not been 
communicated to patients. This formed the fulcrum of the arguments: the claimants 
said that such knowledge was irrelevant to the legitimate expectation of consumers 
(by reference to which a judgment would be made on the existence of a defect) and 
defeated reliance on the development risk defence; the defendants said that such 
unavoidable risks affected the legitimate expectation of consumers and, by their 
very unavoidability, permitted the defence. 


Defect 


The defectiveness standard (combined with the approach to development risks) 
provides the touchstone for how strict a product liability regime is and hence how 
far it is differentiated from a negligence-based system. We have noted elsewhere 
the irony that whilst pro-plaintiff lawyers in the US have tended to favour a 
consumer expectation standard over a risk:utility test there has not been so much 
enthusiasm in Europe from the consumer lobby for the consumer expectations 
standard.'° We suspect this is because of the fear of a different result when this test 
is applied by a judge rather than a juror. Whereas jurors might (subjectively) find 
defectiveness simply because they would not have expected a product to have 
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caused the plaintiff's injury, the judge may be more calculating and consider 
consumer expectations in the light of what the reasonable consumer might expect 
the reasonable producer to do. There is some support for this where US judges have 
addressed the issue. For instance, the Supreme Court of Washington in Seattle 
First National Bank v Tabert said: 


In considering the reasonable expectations of the ordinary consumer, a number of factors 
must be considered including the relative cost of the product, the gravity of the potential 
harm from the claimed defect and the cost and feasibility of eliminating or minimising the 
risk. 


Writing extra-judicially Lord Griffiths concluded that, whilst it was unlikely that 
British judges would overtly adopt a risk:utility analysis, ‘they would as an 
educated response to the facts of a particular case undertake a balancing exercise of 
an analogous kind’.!? One of the most influential writers on the UK law, Jane 
Stapleton, has similarly concluded that ‘the core of the ‘defect’ enquiry will 
substantially parallel the issue which underlies the negligence standard’.!? What 
was interesting about this debate was that many who favoured strict liability were 
pessimistic that the EC Directive provided the vehicle to achieve it, whilst those 
more inclined to a pro-defendant stance warned that ‘Strict liability is likely to 
have a significant impact on design defect claims ... The emphasis of the Directive 
is shifted to a judgment about the safety to be expected of the product itself ... 
Liability is now imposed if something is unacceptably dangerous without it being 
anyone’s fault’ .! 

Burton J’s judgment has caused all involved in products liability to reconsider 
their positions. Although only a first instance decision the importance of the 
litigation and the obvious care and thought that went into a closely reasoned 
decision merit it being given careful attention, especially as it is not to be appealed. 
He certainly did not fit the stereotype of a judge intoxicated by a negligence-based 
world view. Rather he displayed a reformist zeal to show that he appreciated that 
the Directive was intended to make a break with the past and introduce a new form 
of civil liability. We shall see, however, that the judge’s position may create 
instability due to the lack of a structured framework for future decisions. 

Importantly, the judge, having eschewed the US risk:utility approach, also 
rejected the US distinction between manufacturing and design defects. In the Third 
Restatement strict liability seems restricted to manufacturing defects, with design 
and information defects being judged by what amounts to a thinly disguised 
negligence standard.'* The rejection of this distinction seems sound for, whereas 
obvious production errors (for example through the use of defective materials or 
failure to construct the product properly) might be easily seen as justifying 
automatic compensation, there are other forms of defect which are less easily 
classifiable. The way a product or production process is designed might increase 
the likelihood of defects appearing in individual products. For instance, if metal of 
a certain strength leads to a fracture in 1 in 10,000 products and use of a higher 
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strength metal can reduce the failure rate to 1 in 50,000 is the flaw in a product 
using the former strength a manufacturing or design defect? 

Having rejected the manufacturing/design defect distinction, Burton J goes on to 
distinguish between non-standard and standard products. Indeed he even suggests 
that this is an essential second step when applying the defectiveness standard. ‘A 
non-standard product is one which is different, obviously because it is deficient or 
inferior in terms of safety, from the standard product: and where it is the harmful 
characteristic or characteristics present in the non-standard product, which has or 
have caused the material injury or damage’.'’ This has the advantage over the 
manufacturing/deign defect distinction for it also covers rogue products ‘resulting 
from a way in which the producer’s system was designed’.”*® 

What was the defect in this case? It is possible to make two different cases: the 
presence of the virus in the blood bag’? or the risk that there was virus in the bag.” 
On either analysis there is a difficulty in the comparison process. If the defect is the 
presence of virus, there is no bag known to be free of virus as the standard 
comparator with the non-standard product. If it is the risk of virus in the bag, it is in 
fact a standard product (since no bag is free of the risk of presence of the virus). It 
is also arguable that the defect could also have been the failure to warn of the 
presence (or risk) of the virus. 

The judge’s analysis may not, therefore, be apt to cover the instant case where the 
shortcoming lies neither in the manufacture nor in the design of the production 
process, but rather involves a risk inherent within the product. The judge seems to 
argue that the one bag of infected blood in a hundred is defective because it differs 
from the other standard bags of non-infected blood and describes as very philo- 
sophical the argument that all blood products were equally defective because all of 
them carried the same risk.” ? He counters that the test relates to the use of the 
blood bag. Admittedly the foreseeable uses of a products are relevant to 
determining its defectiveness, but this product was not defective by reason of its 
use which was as intended. It was defective because it contained a harmful charac- 
teristic which (because it was in fact used) had caused damage and hence gave rise 
to liability. If the standard/non-standard product distinction is employed, everything 
turns on how one classifies the non-standard product. If one defines the non- 
standard product as the product causing damage because the harmful characteristic 
is present and then compares that to products where that characteristic is not found 
to be present then liability will inevitably follow. Blood with the virus clearly lacks 
safety, but this avoids the question of whether blood with a risk of viral infection 
provides the safety people are entitled to expect. Safety is not a black and white 
issue but necessarily involves a balancing of factors and where the product contains 
an inherent risk affecting only a portion of the products the process of comparison 
between standard and non-standard product does not seem to be helpful. Burton J 
held that the primary issue for non-standard products is whether the public at large 
accepted the non-standard product. He then, however, seemed to contradict his 
earlier rejection of the defect as being characterised as the risk of infection, by 
defining this public acceptance as being acceptance that a proportion of the 
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products is defective.” This in fact seems to us to be the correct question, but one 
whose answer ought not to rest on an arbitrary comparison between an obviously 
dangerous non-standard infected product and an evidently safe standard non- 
infected 

In applying the test for defectiveness the judge placed himself as the arbiter of 
public expectations.” In this role he was happy to take on the mantle of an 
informed representative of the public at large. It is not quite clear what ‘informed’ 
means, for in this context it does not mean someone informed of all the 
characteristics of the product. Presumably it means someone with a reasonable 
knowledge of the world. In effect the judge determined to play the role of the US 
juror. Most judges may be less capricious than juries, but juries at least have a 
democratic virtue. However, it should be noted that the relevant expectations are 
the legitimate expectations.” These might be higher or lower than the public’s 
actual expectations and had to be assessed even where the public had no 
expectations, as in the case of a new product. 

In assessing defectiveness the judge crucially found that the avoidability of 
harmful characteristics was not a relevant characteristic to take into account. 
Burton J decided this on a point of legislative interpretation, but was clearly 
concerned that introducing such aspects would be slipping towards a negligence 
analysis and would make the practical task of proving defectiveness complicated 
for injured parties. Also found to be irrelevant were the impracticality, cost or 
difficulty of taking such measures and the benefit to society of the utility of the 
product (except where with full information and proper knowledge the public does 
and ought to accept the risk). A problem with the judge’s approach is that it is 
difficult to marry with the principle that the defectiveness standard sets a minimum 
acceptable standard. Thus one can easily imagine more expensive products having 
higher safety levels without this rendering more basic products defective. How 
does this sit with his exclusion o impracticality, cost or the difficulty of taking 
such measures? 

In making his assessment the judge considered issues of warning and 
presentations will be to the fore. When applying this standard the judge 
crucially decided that the only expectation the public have about blood is that it 
will be safe and that is not restricted by any conception that there might be 
limitations to what the level of safety can be practically attainable. The public 
was not supposed to have knowledge of either the specific factual limitations or 
even the background knowledge that blood products may contain some risks. If 
producers wanted to protect themselves, they should have brought such risks to 
the user’s attention. This seems to be the right question to ask and does not 
seem to require any distinction between standard and non-standard products. 
The defendants’ difficulty was that the public should not (according to the 
court) have had any concern that blood might contain Hepatitis C. However, as 
the defendants did not seriously suggest there was any such public awareness, 
this conclusion can easily be supported in order to prevent a successful defence 
on the basis of all natural products being capable of infection. Indeed this is in 
line with the approach of the County Court of Amsterdam” which found that 
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blood infected with HIV was defective.” Some distinctions might be made 
between the cases for in the Amsterdam case the defendants had mentioned the 
risk, but said it was so small it should be disregarded. 

The judge said that at the very least there would have had to have been publicity 
and probably express warning given about the danger.” However he went on to 
say that even this might not be enough given the no-waiver provision in Article 12 
of the Directive. Elsewhere he hints at cases where the public ought not to have 
agreed to a risk even if they knew about them.” This is strong stuff. It would be 
interesting to see what Burton J would make of an aspirin user suffering internal 
bleeding. We suspect there are few warnings of that risk; such a risk is hardly 
general knowledge and following his logic these issues might not count in any 
event for the judge might object, as he puts it, to the takers of aspirin being 
involved in ‘a form of Russian roulette’.*° We suspect in the final analysis for all 
but outrageous risks, warnings will suffice but there is a need for clarification as to 
what forms of warnings will be viewed as meaningful and adequate. Would a 
warning that all blood products run the risk of infection or all drugs can have 
undesirable consequences, including some that are not yet known be enough or 
does the precise risk have to be specified? 

This approach to defect could be the basis for a radical product liability regime 
which takes risk-spreading seriously. Some products have inherent risks and 
whoever is harmed by them could be compensated (through the insurance medium 
reflected in higher prices) by those who benefit from the product. However, we 
would be surprised to find that was the regime adopted by the Directive. Indeed 
this is not the regime proposed by Burton J. For it is clear that Burton J would have 
at least have considered modifying his view of public expectations, if the public 
had been informed of what was unattainable or impossible. 

Judges prefer to determine defectiveness by comparison with some tangible 
standard. The security provided by the distinction between non-standard/standard 
may have been based on insecure foundations given the difficulty in this type of 
case of defining what is the standard product. The judge made a few obiter 
comments on how standard products should be assessed. However, we would 
prefer not to draw any distinction for the type of products involved in this case, for 
the non-standard/standard distinction seems best left to situations where the defect 
involves deviation from a conscious design choice and does not result from an 
inherent flaw. 


The development risks defence 


The development risks defence provides a defence where ‘the state of scientific 
and technical knowledge when he put the product into circulation was not such 
as to enable the existence of the defect to be discovered’.*) The equivalent 
wording in the CPA seemed to be wider but the Court of Justice held that 
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detectable by available methods. The reasoning of the court is open to criticism: see n 5 above para 53 
iv). 

28 n5 above at para 65. 

29 ibid para 68 — referring to situations where the public does and ought to accept the risk. 

30 
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given the lack of case law to-date no clear failure to implement had been 
established.*” 

In his interpretation of the defence Burton J has resorted to the objects of 
consumer protection and facilitation of compensation and taken into account the 
opportunity in Recital 16 for member states to exclude the defence to confine the 
ambit of the defence within a narrow compass. 

The categorisation of products into standard and non-standard affected the 
court’s approach to the defence under Article 7(e). Once the unwanted effect of the 
non-standard product had occurred and was visible, the defect was discoverable 
and the defence lost forever. Where the risk which eventuated in a particular case 
(in this case the risk that even unpaid blood donations might contain undetectable 
virus) was known of in principle, the position was a fortiori. 

The crucial issue was whether the defence applied when there was knowledge of 
the existence of the defect, but not of how to detect it in particular products. The 
court decided to treat as a ‘defect’ the existence of a problem of safety in the class 
of products as a whole. Once that problem was or should have been known to the 
producer the producer could not rely on the difficulty or impracticability of 
discovering the defect in any particular item.” The decision to the contrary in the 
Australian oyster case** was suggested, in Patt, to be explicable by reference to the 
wording of the Australian statutory defence.? 

Burton J tried to reconcile this with the decision of the BGH in the German 
Water Bottle case that the defence could not apply, where it was argued that it was 
impossible to detect a flaw in a mineral water bottle, without recognising separate 
rules for manufacturing defects. He felt the decision was in line with his 
approach based on the non-standard/standard distinction as he felt it could be 
interpreted as deciding not that the defence did not apply to manufacturing defects 
— but only to design defects — but that, once the rare presence of a defect (in the 
sense of a flaw) in a non-standard bottle is acknowledged to occur, the presence of 
that defect in the particular bottle cannot attract the defence. This interpretation 
relies upon the use by the court of the word Ausreisser construed by Burton J as a 
rogue or non-standard product, thus avoiding the design/manufacturing dichotomy, 
despite the reference by the BGH to ‘rare and inevitable production defects 
(Ausreisser)’. The question whether the BGH in fact decided that non-standard 
products were incapable of attracting the protection of Article 7(e) was left open: 
Burton J would allow it on one and only one occasion. The attraction of Burton J’s 
approach is that the consumer is not defeated by a risk known in general to exist in 
a limited fraction of the production run but undiscoverable in the particular product 
without destroying it. Thus the intended confinement of exceptions to the strict 
liability rule is maintained. 

This approach may be more apt in relation to non-standard than to standard 
products. It is easier in the former case to use the concept of ‘defect’ to address the 





32 EC v UK para 37. CPA s 4(1Xe) provides a defence where ‘the state of technical knowledge at the 
relevant time was not such that a producer or products of the same description as the product in 
question might be expected to have discovered the defect 1f it had existed in his products while they 
were under his control.’ 

33 As to the criteria for such knowledge, see below. 

34 Graham Barclay Oysters Pty Ltd v Ryan (2000) 177 ALR. 

35 Trade Practices Act 1984 s 75AK(1)(c). 

36 [1995] NJW 2162, Bundesgenchtahof 9 May 1995. 

37 Since it ıs trite that all active products will produce a variety of outcomes including undesired 
outcomes and that will affect legitmate expectation of patients. 
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general problem and that of ‘risk’ to address its materialisation in the particular 
product. But what of a standard product where the occurrence is not an all or 
nothing event depending on whether the particular product has the characteristics 
which differentiate it from the norm? 

In the case of a defective standard product much may depend on the way in 
which the defect is characterised. If the defect in a pharmaceutical product is the 
capacity to cause a certain outcome, the defence will be lost as soon as that 
capacity is known. A more likely approach to defect in the case of a standard 
product is the adverse comparison between that product and an alternative.” What 
is left unanswered by the judgment is the question whether the conduct of the 
producer, particularly in relation to efforts to discover the relative safety of the 
product by such a comparison, is to be taken into account when assessing the 
discoverability of the defect. The general approach of the court is to exclude 
consideration of the conduct of the producer at the instance of either party.” In 
particular the court decided that the claimant could only run in negligence a 
‘should have done’ argument in relation to the provision in Article 6.2 that a 
product shall not be considered defective solely because of the subsequent supply 
of a better product. To attempt so to do under the Directive would infringe the 
prohibition on taking avoidability into account. To extend this injunction into the 
question whether the defect was discoverable would, however, allow the producer 
to fail to take steps to ascertain the true incidence of the unwanted effects of its 
products with impunity.*° Just as compliance with regulatory requirements does 
not provide a defence on the question whether a product is defective,*’ so it is 
arguable that failure to use an available research technique should not found a 
defence under Article 7(e). The incidence of the unwanted effect, in this example, 
would be measurable and thus discoverable. 

Burton J seemed to rely heavily upon the judgment of the Court of Justice.** It is 
puzzling to us that the judge seemed to find such strong support from this decision. 
The Advocate General not only imports the language of negligence in his use of 
the words ‘producer’s obligation to deal with all foreseeable risks’,*? but goes on 
to limit the state of knowledge by reference to ‘...the basis of a reasonableness 
test’.“* This language sits ill with the judge’s disapproval of hints of the language 
of negligence in the submissions of Leading Counsel for the defendants.*° 

Nor can the Court of Justice be taken to have resolved the classic difficulty of 
defining the ‘state of scientific and technical knowledge’. When does a 
researcher’s idea become knowledge? To what extent can the claimant argue that 
the conjunction of different strands of thought adds up to discoyerability? How 
does this dilemma interact with the provisions of Article 6.276 None of these 
difficulties are directly addressed in the judgment of either court. 





38 n 5 above para 71. 

39 ibid para 72. 

40 For the contrary view seo C_J.S. Hodges m Mildred n 2 above at para 2.92. Lack of research might of 
course affect the question of legitimate expectation. If this led to a finding of defectivencas, it would be 
undesirable that the same lack of practicable research founded a defence under Article 7(e). 

41 Compare the defence under art 7(d). 

42 n5 above at para 74 i1). 

43 Advocate General’s Opinion para 22. The true test, it is submitted, goes to the discoverability of 
defects rather than the foresceability of risks. 

44 ibid at para 24. 

45 See for example n 5 above paras 59 and 61. 

46 An old car is not defective because a later model incorporates air cushions. But how far do the famuliar 
notions of the softness of a balloon, rapid deceleration on impact and the capacity of hard surfaces to 
cause wounding combine to make the absence of preventive measures a discoverable defect? 
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The Court of Justice qualified its view that Article 7(e) is directed 
‘,.. unreservedly, at the state of scientific and technical knowledge, including 
the most advanced level of such knowledge ...’ by the requirement that such 
knowledge must have been accessible.“ No elucidation of the meaning of 
“accessible” was provided. Burton J was content to follow the qualification that 
the information must be accessible. It is implicit in his judgment that the following 
would not be considered accessible: (i) an unpublished document and (ii) 
unpublished research not available to the general public retained within the 
laboratory or research department of another enterprise. It is not clear whether 
these are intended to be exhaustive. By inference publication is generally a pre- 
requisite for accessibility and this would in itself dispose of the ‘creative links’ 
approach to discoverability described in the last paragraph. 

The court goes further, however, in taking up from the Court of Justice the 
‘Manchuria question’. This was an example adopted in the submissions of the 
Commission designed to show that the defence was wider under the CPA than the 
Directive;* a Chinese language local publication in Manchuria might have 
rendered information discoverable under the Directive but not under section 
4(1)(e) CPA. In the event Burton J appears to have followed the ECJ in limiting 
discoverability by the concept of accessibility and thus have adopted the reasoning 
of the Advocate General in relation to the reasonableness basis. To this extent the 
point made by Stapleton (to whose writings the judge addressed many of his 
conclusions) that there is no halfway house between absolute undiscoverability 
(rendering the defence nugatory) and undiscoverability by reasonable means 
(aping the negligence standard) is vindicated.*® 

The defence also fell to be considered under the wider approach to the definition 
of defectiveness and on the basis that the defect must be discoverable in the 
particular product. The judge decided that ‘discovered’ included ‘eliminated’, 
‘removed’ or ‘prevented’ giving a purposive construction to the language.” In the 
period 1 March 1988 to 1 March 1990 (accepting for the purpose of the issue only 
the defendant’s case that ‘discoverable’ connoted the opportunity to take steps to 
eliminate) the testing methods which were found as a fact to be available would 
have identified only 40% of the infected blood. Thus on the balance of 
probabilities the defect was not discoverable. After 1 March 1990 available 
testing would have identified over 50% of the infected blood so that the defence 
would no longer have been available.*’ This is the first time the availability of 
techniques to discover/accessibility of information questions have been meshed 
with outcome measures to determine the efficacy (as opposed to the existence) of 
the defence. 


Causation 


Given the success of the claimants on the narrow case,” no difficulty arose in 
proving the causal relationship between the defect (virus in the blood bag) and the 


47 EC v UK at para 26. 

48 It should be borne in mind that the ECJ in EC v UK was dealing with Infringement Proceedings rather 
than a reference in an actual private law claim and this altered the focus to some extent from 
interpretation to compliance. 

49 Stapleton at n 2 above 242. Crucial to this line of reasomng is Recital 7 to the Directive which 
provides for a far apportionment of risk between producer and consumer. 

50 15 above at para 183. 

51 ibid paras 184-187. 

52 That is disallowing consideration of avoidability etc ın the construction of ‘defect’. 
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damage (virus in the patient).°? The question whether the outcome would have 
been the same, absent the breach, characteristic of complex tort claims, simply did 
not arise. Had the defect been characterised as a failure to warn recipients of the 
risk that an unidentified virus might be present in the blood to be transfused, the 
question whether they would have accepted or rejected the treatment might well 
have had to have been considered. 

Again the court had regard to the legislative purpose of the Directive in simpli- 
fying the recovery of compensation.™ It was unnecessary to rule on the claimants’ 
argument that, since the remedy available under the Directive is damages for 
personal injury and financial loss consequent thereon, loss of a chance did not fall 
to be considered: success was total or non-existent under the Hotson approach.” 
The court was only concerned to examine these consequences when dealing (in 
view of its earlier finding as an academic matter) with the wider construction of 
circumstances to be taken into account in determining defectiveness. 


Conclusion 


The decision whilst appearing to be pro-claimant may not in fact be so, given the 
possible escape route provided by giving adequate warnings and the presence of 
other publicity concerning risks. There seem to be two camps developing in 
product liability circles. One says defectiveness mimics negligence and the other 
that defectiveness is so strict that claimants will win whenever they can show that 
they had no legitimate expectation that the harmful characteristic might damage 
them or even when the judge holds they should not have been permitted to accept 
those risks. Is there a third way between these extremes? 

It must be said at the outset that any such middle path is difficult to find, even 
harder to stay on and has many possible by-ways. This is because the regime we 
have is not built on any clear principles and was fashioned by pragmatic 
compromise rather than principle. Yet such a track must be forged if we are to 
achieve an improvement on negligence and avoid pure subjectivity. It is also 
needed if the claimants are to avoid being dragged into expensive evidentiary 
squabbles about what was expectable and when. This seems to require that our 
focus be kept on the condition of the product rather than the conduct of the 
producer. Thus the enquiry should be first whether the consumer was provided 
with appropriate information on known and potential risks through publicity and 
warnings and then the question is whether the actual risk that caused his harm was 
one which it was acceptable to expose him to. Thus the risk of bleeding from 
aspirin on the whole would be acceptable as the risk is small (perhaps too small 
even to have to warn of) even though the product may not always be used for the 
most serious of illnesses. On the other hand the drug thalidomide had side-effects 
far beyond its utility. 





53 art 4. 

54 n 5 above para 178 (v). The judge made a rare reference to the domestic legislation m para 178 (iv) in 
relation to the gloss on the Directive in CPA s 2(1) providing for causation of damage m whole or part 
by the defect. 

55 Hotson v East Berkshire Health Authority [1987] AC 750. At para 186 Burton J disapproved the 
employment of the ratio of Hotson to oblige the defendant to prove that an mdividual patient would 
have fallen in the 40% who would have escaped infection in order to make out the defence. 
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In the US this balancing process has been worked out down to very product 
specific case law. In Europe where there is less case law it is arguable that the 
concept of defectiveness and the role of the development risks defence needs to be 
spelt out in more detail in legislation. Since the Directive was adopted the issues 
surrounding their interpretation have become clearer. The problem is that there 
seems little evidence that the Commission has the energy to tackle these complex 
questions.°° This means slowly the Courts of Europe will have to undertake this 
task. As Burton J’s judgment illustrates this will require courts to make increasing 
use of comparative law. This comparative approach is to be commended as it 
encourages the national courts to sbare in the task of the Court of Justice of 
creating an even development of law within Europe. 

We have previously argued that the development risks defence can best removed 
and the issue addressed under the defectiveness standard.’ In the instant case the 
court was concerned with a danger known to the industry but not to the public. If 
there was a danger that not even the industry knew about, the product might be held 
not to be defective, although much would depend on the overall circumstances: to 
make the producer liable for every unforeseen danger (even if a sensible policy) 
would exceed the regime intended to be provided by the Directive. 


Watson v British Boxing Board of Control: Negligent 
Rule-Making in the Court of Appeal i 


James George* 


In Watson v British Boxing Board of Control Ltd,’ the Court of Appeal has upheld 
an unprecedented decision that a regulatory body can be liable for negligence in 
the exercise of its rule-making functions. The decision is of interest for several 
reasons. First, Watson is apparently the first reported case in which the English 
courts have had to consider whether a regulatory body can be held liable in 
negligence for failing to make adequate rules. Claims against regulators in respect 
of inadequate enforcement and supervision have generally failed on the ground that 
no duty of care was owed to any particular member of the public or to any 
regulated person. One might expect that rule-making would be even less likely to 
give rise to such a duty, because its focus on generalised problems rather than 
specific cases would normally preclude a finding that there was proximity between 
the parties. This note will therefore consider the implications of Watson for 
liability in respect of both rule-making and enforcement. Secondly, Watson is one 
of a very small number of decisions about the negligence liabilities of sporting 





56 Report on the Application of Directive 85/374 on Liability for Defective Products, European 
Commission, 31 January 2001. 

57 n 10 above especially at s C 8. 

* Herbert Smith, London. I am grateful to Andrew Lidbetter for his comments on an earlier draft. 

1 [2001] 2 WLR 1256. 
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bodies or other non-statutory regulatory bodies.” The question of whether 
governmental regulatory authorities can be liable in negligence has been the 
subject of many reported cases, but the position for non-statutory regulators has 
received relatively little judicial attention. Furthermore, in the two cases before 
Watson which had dealt with the potential liabilities of non-statutory regulators, 
the courts had applied different principles and reached different conclusions. The 
reasoning of the Court of Appeal in Watson will therefore be examined in the hope 
of throwing some light both on the position of self-regulatory bodies, and on the 
question of whether the law of negligence differentiates between private and public 


sector regulators. 


Cases involving private regulators before Watson 


Before turning to the facts in Watson, it is necessary to consider the two earlier 
English decisions on the negligence liabilities of private regulatory bodies. In Marc 
Rich & Co AG v Bishop Rock Marine Co Ltd,’ the House of Lords considered the 
position of classification societies, private organisations which regulate the 
seaworthiness of ships in order to protect people and property at sea. The societies 
set standards which are given force by the refusal of marine insurers to insure ships 
which do not comply, and they carry out surveys of ships. The House of Lords held 
that a classification society did not owe a duty of care to the owners of a cargo 
which was lost when the society’s surveyor negligently allowed a ship to sail with 
a cracked hull. Lord Steyn gave two main reasons.“ First, the insurance system for 
international trade was organised on the basis that liability was limited under the 
Hague Rules, which already gave cargo owners sufficient protection. Negligence 
liability would disturb these arrangements and complicate the settlement of marine 
claims.” Secondly, classification societies acted in the public interest, and if they 
could be liable they might adopt a detrimentally defensive approach or even be 
deterred from making surveys. Lord Steyn also observed that this was not a case of 
directly inflicted damage, which was more likely to be actionable; that the ship 
owner was primarily responsible for the safety of the vessel, with the society 
playing a subsidiary role; and that the cargo owners did not rely on the society 
because they were unaware that it had been called in. 

A rather different approach was taken by the Court of Appeal in Perrett v 
Collins,’ a case concerning a private company called the Popular Flying 
Association (PFA) which was established to enable its members to fly light 
aircraft. It supplied aircraft in kit form for members to assemble themselves, and 
appointed inspectors to inspect the aircraft during construction. In this case, the 
PFA member made modifications to the kit aeroplane during construction, and the 
inspector negligently certified the modified aeroplane as fit to fly. Under the civil 





2 Sporting bodies have been subject to other types of logal challenge, for example on the grounds that 
thear rules impose unfair procedures (og Modahl v British Athletic Federation Ltd (No 2) [2001] 
EWCA CIV 1447; Colgan v The Kennel Club, Cooke J, 26 October 2001, unreported) or operate in 
restraint of trade (eg Newport AFC Ltd v Football Association of Wales Ltd [1995] 2 All ER 87). 

3 [1996] AC 211. 

4 thd 238-242. j 

5 For criticism of similar reasoning in the Court of Appeal, see P. Cane, ‘The Liability of Classification 
Societies’ [1994] LMCLQ 363, 371-373. 

6 n3 above, 237-238. 

7 [1998] 2 Lloyd’s Rep 255. 
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aviation legislation, this certification meant that a test flight was permitted. The 
PFA member undertook such a flight with the claimant as his passenger, and the 
aeroplane crashed injuring the claimant. 

All three members of the Court of Appeal agreed that the PFA owed the claimant 
a duty of care. Hobhouse and Buxton LJJ held that the case fell within an 
established category of liability, so that it was not necessary to consider afresh 
whether it would be fair, just and reasonable to impose a duty. According to 
Hobhouse LJ, the relevant principle was that: 

Where the plaintiff belongs to a class which either is or ought to be within the 

contemplation of the defendant and the defendant by reason of his involvement in an 

activity which gives him a measure of control over and responsibility for a situation which, 
if dangerous, will be liable to injure the plaintiff, the defendant is liable if as a result of his 
unreasonable lack of care he canses a situation to exist which does in fact cause the 
plaintiff injury.® 
For Hobhouse LJ, Marc Rich was not relevant.? Marc Rich was concerned with 
economic loss and did not affect established categories of liability. Furthermore, 
unlike the classification society, the role of the PFA inspector was not subsidiary to 
that of the member, and the inspector might be the only person involved who had 
been negligent. A passenger was entitled to assume that those involved in the 
construction of the aircraft had taken reasonable care to ensure that it met the 
applicable safety requirements. 

Buxton LJ held that, because of the PFA inspector’s close involvement in the 
construction of the aeroplane, the case fell within the established category of 
liability for directly inflicted physical damage.'® If, however, the damage was 
‘indirect’ and outside any established category, he had no doubt that it would be 
fair, just and reasonable to impose a duty, given the nature and purpose of the PFA. 
He noted that the activities promoted by the PFA and undertaken by its members 
presented a serious risk of injury to third parties, which the scheme of regulation 
was designed to prevent.'! 

Finally, Swinton Thomas LJ analysed the case purely in terms of foreseeability, 
proximity and whether it was fair, just and reasonable to impose a duty.!* He held 
that the PFA owed the claimant a duty of care because the entire purpose of the 
civil aviation legislation was to protect the safety of passengers, and members of 
the public would expect that there was a regulatory system which took reasonable 
care to ensure their safety.'? Furthermore, the PFA was the only party involved in 
the construction of the aircraft which had technical expertise, and its approval was 
required before the aeroplane could fly. 

To some degree, the results in Marc Rich and Perrett turned on the type of 
damage suffered: personal injury in one case and property damage in the other. !* 
Nevertheless, this distinction does not fully explain the different approaches 
adopted by the judges in the two cases, and the courts’ judgments left a number of 
questions unanswered. Why was the regulator’s role subsidiary to that of the 





9 ibid 264. 4 


14 See D. Brodie, ‘The Negligence Liability of Public Authorities’ A Traditional Solution’ [1999] 
LMCLQ 16. 
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regulated in Marc Rich but not in Perrett? Why are aeroplane passengers entitled 
to rely on PFA inspectors whereas cargo owners have to rely on shipowners alone? 
It is also difficult to see why the non-profit status and insurance position of the 
regulator were ignored in Perrett, but were important considerations in Marc Rich; 
and even harder to understand why it should be open to classification societies, but 
not to the PFA, to argue that the fear of liability might lead them to abandon their 
regulatory functions. These issues received another airing in Watson. 


The decision in Watson 


The British Boxing Board of Control (BBBC) is a non-profit making company 
established to ‘encourage, promote, safeguard, control and regulate professional 
boxing in the United Kingdom’. Everyone involved in professional boxing in the 
UK - including boxers, promoters and referees — must be a licensed member of the 
BBBC and comply with its rules. The BBBC’s regulatory authority derives from 
consent in the boxing world, and the sanction underpinning its rules is that anyone 
who takes part in professional boxing outside those rules is banned from future 
participation in BBBC-controlled boxing. The BBBC’s objects include the 
promotion of safety standards, and it has a Medical Committee responsible for 
making and reviewing safety requirements. Its Rules contain detailed provisions 
specifying the conditions in which fights may take place, including the medical 
facilities and personnel that must be available to treat injured boxers. 

On 21 September 1991, a world title fight between Michael Watson and Chris 
Eubank took place in London under the BBBC Rules. The Rules required 
promoters to ensure the presence of two BBBC-approved doctors at each fight, but 
in this case the Board had required a third doctor and an ambulance. In the final 
round, the fight was stopped because Watson appeared unable to defend himself. 
He lost consciousness, and it was seven minutes before he was examined by one of 
the doctors present. He was taken to hospital, arriving nearly half an hour after the 
end of the fight, and received resuscitation treatment. Finally, he was transferred to 
a second hospital for surgery, but by then he had suffered serious brain damage. 

Michael Watson sued the BBBC for negligence. He claimed that, in laying down 
Rules and giving directions as to the conduct of fights, the Board had owed him a 
duty to take reasonable care to ensure that he received appropriate medical 
assistance at the ringside. The Rules should have required that the doctors present 
were able to give immediate and effective resuscitation treatment, and had they 
done so he would not have sustained permanent brain damage. 

Ian Kennedy J found the BBBC liable. 15 He held that there was a ‘sufficient 
nexus’ between the BBBC and professional boxers to fix the BBBC with a duty of 
care, and that Watson’s agreement to fight under the BBBC Rules did not mean 
that he consented to any risk resulting from deficiencies in those rules. He also 
found that the BBBC had not given proper consideration to the treatment of head 
injuries, and that if it had adopted a protocol accepted by neurosurgeons at the time 
Watson would have made a good recovery 

In a judgment delivered by Lord Phillips MR, the Court of Appeal upheld the 
judge’s conclusions. P Lord Phillips’ view, the decision at first instance had 
broken new ground.’© This case did not fall within any existing category of duty of 





15 [2000] ECC 141. 
16 n 1 above, 1261C, 1267G—-1268D. 
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care, 80 it was necessary to determine whether imposing a duty would represent a 
legitimate incremental extension of established categories of liability, in 
accordance with the approach approved in Caparo.'’ Having considered the 
regulatory role of the BBBC in some detail, Lord Phillips examined two categories 
of cases, each having important features in common with the case before him, and 
attempted to identify the principles which had determined their outcomes. 

First, the duty alleged by Watson was not a duty to prevent injury occurring but a 
duty to ensure that injuries were properly treated, so Lord Phillips considered 
in which the courts had discussed alleged duties to take care in administering 
medical treatment.'® He held that those cases supported the proposition that, by 
undertaking to cater for the medical needs of an accident victim, a person would 
generally come under a duty to take reasonable care in addressing those needs. !° 
Such a duty would certainly be owed by a body such as a hospital which had the 
purpose of providing such assistance.” Lord Phillips observed that the hospital 
would owe the same duty to a patient who arrived unconscious, so that reliance 
was not an essential element.”? He also extracted the following wider principle 
from the medical treatment cases: 

where A places himself in a relationship to B in which B’s physical safety becomes 

dependent upon the acts or omissions of A, A’s conduct can suffice to impose on A, a duty 

to exercise reasonable care for B’s safety. In such circumstances A’s conduct can accurately 

be described as the assumption of responsibility for B, whether ‘responsibility’ is given its 

lay or legal meaning.” 
The second aspect of the case noted by Lord Phillips was that Watson did not 
allege a duty to provide adequate medical treatment directly, but a duty to make 
rules requiring others to do so. Since there were no reported cases dealing with 
liability for making rules, Lord Phillips examined a number of cases where 
negligent advice had led indirectly to harm,” as well as the decisions in Marc Rich 
and Perrett. He held that: 


These cases establish that where A advises B as to action to be taken which will directly and 
foreseeably affect the safety or well-being of C, a situation of sufficient proximity exists to 
found a duty of care on the part of A towards C. Whether in fact such a duty arises will 
depend upon the facts of the individual case and, in particular, upon whether such a duty of 
care would cut across any statutory scheme pursuant to which the advice was given.” 


Having derived these principles from the authorities, Lord Phillips went on to 
consider whether they should lead him to impose a duty of care on the BBBC. In 
reaching the conclusion that they should, he attached importance to the following 
factors: 


(1) Mr Watson was one of a defined number of boxing members of the Board. 


17 ibid 1261C-G, 1266D-1268D. 

18 Namely Capital & Counties Plc v Hampshire County Council [1997] QB 1004, Barrett v Ministry of 
Defence [1995] 1 WLR 1217 and Kent v Griffiths [2001] QB 36. 

19 n 1 above, 1271G. 

20 tbid Lord Phillips observed that a doctor seeing a road accident and gomg to help would not owe a duty 
of care. On the other hand, a hospital would owe a duty of care to a patient because it accepted the 


implied undertaking . ; 
Lord Phillips did not explain why a rescuer should not be regarded as undertaking to care for a patient. 
21 See also Barrett v MoD, n 18 above. 
22 n1 above, 1270A-B. 
23 In particular, X (Minors) v Bedfordshire County Council [1995] 2 AC 633 and Phelps v Hillingdon 
Borough Council [2000] 3 WLR 776. 
24 n1 above, 1278E. 
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(2) A primary stated object of the Board was to look after its boxing members’ physical 
safety. 

(3) The Board encouraged and supported its boxing members in the pursuit of an activity 
which involved inevitable physical injury and the need for medical precautions against 
the consequences of such injury. 

(4) The Board controlled every aspect of that activity. 

(5) In particular, the Board controlled the medical assistance that would be provided. 


(6) The Board had, or had access to, specialist expertise in relation to appropriate 
standards of medical care. 

(7) The Board’s assumption of responsibility in relation to medical care probably relieved 
the promoter of such responsibility. If Mr Watson has no remedy against the Board, he 
has no remedy at all. 

(8) Boxing members of the Board, including Mr Watson, could reasonably rely upon the 
Board to look after their safety.” 


These considerations led Lord Phillips to conclude that the BBBC did owe Watson 
a duty of care. On the question of proximity, he dismissed the BBBC’s suggestions 
that it acted in the public interest rather than in the interests of its members, and 
that analogies could be drawn with cases involving statutory bodies and rescuers. 
What Lord Phillips considered significant was that the BBBC assumed the task of 
determining the medical facilities to be provided at boxing matches, by making 
relevant rules and requiring that fights take place in accordance with them. In so 
doing, it reduced the promoter’s responsibility and itself assumed responsibility for 
determining the medical assistance to be provided, bringing itself into close 
proximity with its boxer members. 

For the same reasons, Lord Phillips dismissed as unrealistic the BBBC’s argument 
that, because the BBBC rules relating to medical assistance were clear and Watson 
chose to compete subject to those rules without taking additional precautions, 
Watson voluntarily submitted to any risk arising from inadequate medical attention. 
Lord Phillips held that the BBBC was holding itself out as concerned about safety, 
had medical expertise available to it, and knew that boxers would rely on its advice. 
He upheld the judge’s findings that boxers could not be expected to know whether 
the rules made all reasonable provision for their safety, that it was reasonable for 
them to rely on the BBBC, and that Watson in fact did so.”” 

There has been some uncertainty as to whether it is necessary for a court, having 
found that a defendant assumed responsibility towards a claimant, to go on to 
determine whether it would be fair, just and reasonable to impose a duty.” 
Nevertheless, Lord Phillips did consider fairness, justice and reasonableness, albeit 
very briefly. He simply pointed out the degree of control which the BBBC 
exercised over professional boxing, listed the eight factors set out above and held 
that they led to the conclusion that the BBBC owed its boxer members a duty of 
care. He regarded the facts that the BBBC was not profit-making and did not 
carry insurance as irrelevant to its liability in negligence. 





25 ibid 1281G-H. 
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Watson, proximity and the liabilities of other regulators 


The approach to proximity in Watson 


Curiously, Lord Phillips never indicated whether the two general principles which 
he had derived from the authorities could be extended to cover Watson’s case, so it 
is difficult to identify the incremental development in the law which he intended to 
make. Instead, he held?’ that the criteria for the existence of a duty of care were to 
be found in the passage from Perrett cited above, in which Hobhouse LJ referred to 
‘control over ... a situation ... liable to injure the plaintiff’ .** 

It is clear that Lord Phillips was greatly influenced by three aspects of the case: 
the degree of control exercised by the BBBC over professional boxing; the fact that 
the boxing members of the BBBC formed a known, determinate class; and the facts 
that the BBBC professed and possessed specialist expertise, whereas boxers did not 
and were therefore entitled to rely on the BBBC. These issues of control, 
determinacy and relative expertise have played a central part in a number of other 
decisions concerning the liabilities of regulatory authorities, including the 
judgment of Lord Keith in Yuen Kun Yeu v Attorney-General for Hong Kong.” 
Furthermore, in recent cases dealing with both statutory and non-statutory 
regulatory agencies, members of the High Court of Australia have favoured an 
approach based on these three elements and have discussed concepts such as 
control in some detail.” For example, in Crimmins v Stevedoring Industry Finance 
Committee,” McHugh J addressed these considerations by posing the following 
questions: 

2. By reason of the defendant’s statutory or assumed obligations or control, did the 
defendant have the power to protect a specific class including the plaintiff (rather than 
the public at large) from a risk of harm? [...] 

3. Was the plaintiff or were the plaintiff s interests vulnerable in the sense that the plaintiff 
could not reasonably be expected to adequately safeguard himself or herself or those 
interests from harm?” 


In considering these issues, Lord Phillips may therefore have been adopting an 
approach of wide application to cases involving regulatory authorities, whether in 
the public or the private sector. Indeed, since the principal functions of regulators 
are to make rules, give advice, monitor compliance and take enforcement action, 
an analysis in terms of control and expertise would seem well suited to the realities 
of regulation. 

This form of analysis is directed principally to the question of proximity, ie to 
establishing whether there is a sufficiently close causal connection between the 
defendant and the harm suffered by the claimant. The issue of control is concerned 
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with the extent to which the regulator was able to prevent the harm, and will 
depend on whether the risk in question was within the scope of the regulatory 
scheme, whether the regulator knew or had the means of knowing the 
circumstances giving rise to the danger to the claimant, and whether the regulator 
had effective enforcement powers which would enable it to remove or prevent the 
danger to the claimant. The questions of whether the class of persons to whom any 
duty of care would be owed is determinate, and of the parties’ relative expertise or 
vulnerability, determine whether the defendant could be expected to consider the 
interests of the claimant, and may arise in any negligence case.” A defendant will 
not owe a duty of care to an unascertainable group of people, or to a claimant who 
could reasonably have been expected to protect himself or herself from harm. In 
order to answer all of these questions, it will be necessary to look closely at the 
nature of the regulatory régime and the regulated activity. 

At least in the circumstances of Watson, this approach to proximity appears to be 
far more suitable than the notion of ‘directness’ employed by Buxton LJ in Perrett. 
‘Directness’ may place a helpful emphasis on causation, ® but it does not go very far 
towards explaining why anyone should be held liable for failing to require someone 
else to act in a particular way. It would certainly seem very odd to say that the 
BBBC was a ‘direct’ cause of harm to Watson. The ideas of ‘control’ of the third 
party and ‘vulnerability’ of the claimant seem to provide a more useful way of 
determining when someone should be held responsible for a third party’s actions. 

The approach suggested by Watson is also preferable to that reflected in Lord 
Steyn’s contradictory observations in Marc Rich. Although Lord Steyn found that 
the classification society controlled whether the vessel could complete its voyage, 
he went on to reach the conclusions that the society did not directly cause loss, that 
its role was subsidiary to that of the shipowner, and that cargo owners did not rely 
on it. In an approach based on control and vulnerability, these matters are relatively 
unimportant: liability does not depend on ‘directness’ or reliance and is not 
defeated by the intervention of a third party,” so long as there is sufficient control 
and the claimant could not reasonably have done more to protect itself.“ There are 
serious problems with Lord Steyn’s reasoning, and the Court of Appeal was right 
to distinguish Marc Rich in Perrett and Watson. 


Implications for other regulators 


Negligence claims against regulatory bodies have frequently failed on the ground 
that there was no proximity between the parties. The most worrying aspect of the 
Court of Appeal’s decision in Watson for regulators will no doubt be the finding 
that there was a relationship of proximity between the BBBC and the professional 
boxers whose interests it protects. This concern will extend to statutory regulatory 
authorities, since the approach to proximity in Watson can be just as relevant to 
statutory as to non-statutory regulators. For example, Lord Keith in Yuen Kun 
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Yeu" considered very similar factors to Lord Phillips in Watson, albeit in a 
statutory context. In that case the statutory provisions were analysed to provide an 
understanding of the nature and purpose of the regulatory scheme, which Lord 
Phillips obtained in Watson by reference to the Articles of Association and history 
of the BBBC.” 

However, the approach in these cases will not necessarily lead to duties of care 
being imposed on large numbers of regulators. There are still significant 
differences between public and private regulators which mean that it will be 
difficult for a claimant to establish a relationship of proximity with a statutory 
authority. First, such bodies are usually charged with promoting generalised public 
interest goals or protecting the public in general, making it impossible to identify a 
specific class of people whom the regulator should be protecting. Private 
regulators, on the other hand, are less likely to take on a public interest role, and 
may well be membership organisations which regulate their members for their own 
benefit, as in Watson. Secondly, it will be easier to show control where, as in 
Watson, a regulator only regulates the conduct of its members and is able to expel 
those who do not comply with its rules. Although some statutory regimes require 
prior approval before certain activities can be undertaken, public regulators often 
have general powers to deal with dangers wherever they occur and whoever causes 
them, making it harder to show that the regulator could have controlled or even 
known of a particular danger. 

The difficulties which stand in the way of members of the public bringing claims 
against statutory regulators are illustrated by Yuen Kun Yeu. Claims were brought 
against the Commissioner of Deposit-Taking Companies in Hong Kong by 
depositors in a company which had collapsed due to fraud and mismanagement. In 
reaching the conclusion that the Commissioner did not owe a duty of care to 
potential depositors, Lord Keith noted that the Commissioner ‘did not have any 
power to control the day-to-day management of any company,’ and that his powers 
were ‘limited to putting it out of business or allowing it to continue’.*? It was 
therefore unlikely that any supervision by the regulator could have prevented loss 
to depositors. Furthermore, the alleged duty would have to be owed to all of the 
inhabitants of Hong Kong who might decide to deposit money with the company, 
and those members of the public could have sought advice from investment 
advisers or obtained information about the company from documents open to 
public inspection.“ 

For a claim against a statutory body to succeed, there may have to be quite 
unusual circumstances, such as existed in Crimmins.** In that case a dock worker 
brought an industrial injuries claim against a stevedoring regulatory authority 
which had a very high degree of control over the conditions of employment in the 
stevedoring industry. The High Court of Australia was greatly influenced by the 
fact that the authority not only regulated the safety of stevedoring operations but 
also registered employers and employees and controlled the allocation of workers 
to employers. 

Indeed, it is clear from Lord Phillips’ judgment that he regarded the facts in 
Watson as highly unusual. He denied that his ruling against the BBBC would mean 
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that other sporting regulatory bodies would owe duties of care to people playing 
under their rules.“ This view is supported by the decision of the High Court 
of Australia in Agar v Hyde,“ a case concerning the international rule-making 
body for rugby, the International Rugby Football Board (IRFB). The defendants 
were members of the IRFB and had attended its annual meetings in London.* The 
claimants had been injured playing in local competitions in Australia, and 
contended that the rules governing scrums had exposed them to unnecessary risk. 
As in Watson, the alleged negligence was a failure to change the rules. 

The High Court ruled that the case was unarguable.*? The main factors in the 
decision were the same as in Watson, namely the determinacy of the class of 
potential claimants, the degree of control over the sport exercised by the IRFB and 
its members, and the players’ degree of knowledge and acceptance of the risks 
involved. However, in Agar, all of these issues were decided against the claimants. 
The judges were concerned that the alleged duty would be owed to anyone who 
chose to play rugby anywhere i in the world, ie to an indeterminate class.” They 
were also unanimous in holding that the members of the IRFB did not have the 
power to control the conduct of rugby matches or the risks to which players were 
exposed. The IRFB could not ensure that matches were played under its rules, or 
control how officials interpreted the rules in a particular match, particularly one 
which took place on the other side of the world.”! Furthermore, the defendants 
were merely members of the, IRFB and could not change the rules without the 
assent of the other members.” Finally, all of the judgments placed reliance on the 
facts that rugby is inherently dangerous, that the physical challenge is part of the 
sport’ s attraction, and that players participate voluntarily and accept the risk of 
some injury.” In the light of these considerations, Gleeson CJ held that there was 
no objective standard against which to assess what was an ‘unnecessary’ risk to 
players’ safety,” while the majority held that, where the rules of the sport have 
been followed, a player’ s free choice to enter into such a dangerous activity should 
defeat any claim.” 

This last part of the reasoning of the majority is problematic, and is at odds 
with the position taken by’Lord Phillips in Watson. Of course, players must be 
taken to consent to the normal and obvious risks that are inherent in their 
sports,” and in the case of dangerous sports like boxing and rugby the accepted risks 
will include the possibility of very serious injury.” Negligence claims will 


46 n 1 above, 1282C-D. 

47 n above. 

48 A clam against the IRFB itself had previously been dismissed on the ground that, as an 
unincorporated association, the IRFB was not a legal entity and could not be sued: Hyde v Australian 


50 n 34 above, paras 19 (Gleeson CJ), 66-70 (Gaudron J et al), 127 (Callinan J). 
51 ibid, paras 16 (Gleeson CJ), 79-81 (Gaudron J et al). 

52 ibid, paras 16 (Gleeson CJ), 77-78 (Gaudron J et al), 123 (Callinan J). 

53 ibid, paras 17 (Gleeson CJ), 88-91 (Gandron J et al), 126-127 (Callinan J). 
54 ibid, paras 17-18. 

55 ibid, para 90 


56 Rootes v Shelton [1968] ALR 33; Simms v Leigh Rugby Football Club Ltd [1969] 2 All ER 923; 
Condon v Basi [1985] 1 WLR 866. 

57 Itis no doubt for that reason that the claim m Watson was framed in terms of a negligent failure to 
ensure proper medical treatment claims against Eubank or the fight promoters would almost certainty 
have fwled. 


© The Modem Law Review Limited 2002 115 


The Modern Law Review [Vol. 65 


therefore succeed only in exceptional circumstances. However, the courts have 
proved to be capable of identifying the ‘unnecessary’ or ‘exceptional’ risks that 
can give rise to liability. Claims against other players have only been successful 
where the defendants have behaved recklessly or excessively," and claims 
against event organisers are only likely to succeed where injuries are caused by 
aspects of the layout or condition of the venue of which players could not be 
expected to be aware.” 

Although the risk of injury in a scrum may be more obvious than the risk of not 
having a ringside doctor able to administer resuscitation treatment, it seems clear 
that the majority in Agar were wrong to suggest that rugby players consent to the 
risk of any injury which may result from the sport. Nevertheless, the Agar decision 
was undoubtedly correct, and the case is interesting because an approach similar to 
that adopted in Watson led to the opposite result. Indeed, in many sports the 
conclusions reached in Agar will be more appropriate: there will not be a clearly 
identifiable group of players to whom a duty can be owed, the rule-making body 
will be unable to exercise control over all contests played under its rules, and the 
risks involved in playing the sport will be easily understood by the participants. 
Accordingly, it is probable that duties of care will only be owed by the regulators of 
smaller, more professionalised sports. and only in respect of risks which the players 
would not fully appreciate. 

It is therefore very unlikely that injured sportsmen will be able to bring successful 
negligence claims if the rules of their sport have been followed. The rule-making 
body will only owe a duty of care in exceptional circumstances such as existed in 
Watson, and the match officials and other players will be able to answer a claim by 
saying that they relied on the rule-makers to have exercised reasonable care. 
Where the rules have been misapplied or broken, an injured player may be able to 
bring a claim against the referee or other players, but it will be very difficult to 
establish that they failed to take reasonable care.” 


Watson and policy arguments 


Many of the issues which must be considered in relation to proximity are also 
relevant to the question of whether it is fair, just and reasonable that the defendant 
should owe a duty of care. However, in order to determine whether a duty should 
be imposed it may be necessary to consider issues other than the connection 
between the claimant and the defendant. Most obviously, in cases concerning 
statutory regulators, it is necessary to consider the consistency of such a duty with 
the relevant legislation. The courts have generally held that statutory regulators 
should not owe a duty of care in the exercise of their functions for the following 
reasons: the legislation was not intended to protect people like the claimant and the 
regulator should consider the public interest as a whole; the claimant was 
adequately protected by other remedies provided by the legislation; or liability 





58 See Condon, n 56 above; McCord v Swansea City AFC Ltd, The Times, 11 Fobruary 1997; Caldwell v 
Maguire [2001] EWCA Civ 1054; Pitcher v Huddersfield Town Football Club Ltd (Hallett J, 17 July 
2001, 

59 Harrison v Vincent [1982] RTR 8; Slack v Glenie (Court of Appeal, 19 April 2000, unreported); 
Smith v Flintrace Ltd (Court of Appeal, 27 March 1998, 

60 Indeed, Gleeson CJ recognised this at para 14 of his judgment, n 34 above. 

61 Simms, n 56 above, Smith v Flmtrace, n 59 above. 

62 See cases referred to at n 58 above, and Synoldon v Whitworth [1997] ELR 249. 


116 © The Modem Law Review Lumted 2002 


January 2002] Watson v British Boxing Board of Control 


would have undesirable effects, such as deterring the regulators from performing 
their functions in the way intended by Parliament or interfering with relationships 
established by the legislation.© 

Clearly, arguments which depend on consistency with statute, on the intentions 
of Parliament, or on the availability of judicial review, cannot be applied to 
regulators that operate independently of statute. It was no doubt for this reason that 
in Watson Lord Phillips rejected as irrelevant analogies between the BBBC and 
bodies exercising statutory powers. However, the distinction between statutory and 
non-statutory bodies is not always clear-cut: for example, in Perrett the PFA was a 
private association which had been given a role in the statutory scheme, and such 
arrangements are found in many other areas. Furthermore, it should be no less 
possible to look at a non-statutory scheme of regulation and consider whether it 
provides adequate alternative remedies or is intended to protect people in the 
position of the claimant. Indeed, these matters were considered in all of the private 
regulator cases. For example, in Marc Rich the House of Lords held that the cargo 
owner had an adequate remedy against the shipowner, whereas in Perrett and 
Watson it was relevant that the claimants might have had no remedy apart from 
their negligence claims against the regulators. 

More problematic is the question of whether imposing liability on a non- 
governmental regulatory body would have undesirable consequences, an issue 
which was considered important in Marc Rich. Lord Steyn’s reasons for holding 
that there was no duty of care included the potential effect on the insurance 
position under the Hague Rules, the public interest role of classification societies 
and the danger that they might be unwilling to carry out surveys if they could be 
liable. However, in Watson and Perrett, the Court of Appeal dismissed similar 
arguments as irrelevant. The Court was not prepared to accept that the PFA or 
BBBC were bodies acting in the public interest. Indeed, it is not clear how a 
court could determine whether a body acted in the public interest: why is a 
classification society a ‘public interest’ regulator, but not the PFA or the BBBC? 
The determining factors cannot be whether the regulator acts to protect third 
parties rather than its members, or whether it has any involvement in a statutory 
scheme of regulation, at least if the decisions in both Marc Rich and Perrett are 
to stand. However, the better view is that the reasoning in Marc Rich is wrong 
and that the ‘public interest’ argument should not be relevant. Similarly, the 
Court of Appeal in Perrett and Watson did not believe that the defendants were 
assisted by arguments that they were non profit-making, uninsured and might 
give up their regulatory functions if they could be held liable for negligence. 
This is surely the correct view. A defendant’s lack of insurance or non-profit 
status may mean that it is unable to satisfy judgment, but should not affect 
liability; and arguments about the potential ‘defensive’ effects of liability should 
be given little weight because they are almost impossible to prove. 

Nevertheless, this analysis suggests that there are fewer sound policy arguments 
against imposing liability in cases involving private regulators than in cases against 
statutory bodies. It will always be relevant to consider the availability of alternative 
remedies and the purposes of the regulatory scheme, but Watson and Perrett 
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indicate that some of our senior judges share the view that Lord Steyn was wrong 
to consider the likely effects of liability upon the classification society in Marc 
Rich. 


Rule-making and enforcement 


Unlike the other English cases concerning the negligence liabilities of regulators, 
Watson was about rule-making. One might expect the argument that a regulator is 
required to consider the public interest rather than the interests of the particular 
claimant to apply with particular force to rule-making, which involves weighing 
policy issues in order to determine how to deal with categories of cases, rather than 
deciding individual cases. However, the law of negligence does not appear to make 
a sharp distinction between rule-making and enforcement, at least in relation to 
non-statutory or self-regulatory bodies. In Perrett, Hobhouse LJ held that where a 
defendant controls a situation which may be dangerous to another, ‘he comes under 
a duty to act reasonably in all respects relevant to that risk’ and ‘it ceases to be 
material what form the unreasonable conduct takes’. It is unlikely that the 
outcome in that case would have been any different if the negligence of the PFA 
had involved a failure to lay down proper rules governing the safety of the kit 
aircraft that it supplied, since nearly all of the arguments which justified imposing 
a duty of care would still have applied. What seems to be important is the fact that 
the regulator exercises control over the regulated and can compel compliance, 
rather than the precise way in which that control has failed. 

In some cases, it may be relevant to differentiate between rule-making and 
enforcement. If the rules are made and enforced by different bodies, the rule-maker 
may be able to argue that it exercises less control over the regulated activity, 
particularly if the rules give enforcement officials wide discretion. A rule-maker is 
certainly less likely to be liable if its rules cannot:be enforced or are routinely 
ignored. In Watson, it was significant that there was an effective enforcement 
mechanism and the rules were in fact followed, while in Agar it was important that 
the IRFB had no way of ensuring that matches were played under its rules. 
Therefore, even where the focus is on the making of the rules themselves, it will be 
necessary to consider compliance and enforcement in order to determine whether 
the regulator has a sufficient degree of control over the regulated activity. Rules 
which cannot be enforced will amount to little more than guidance or advice, 
which Lord Phillips held in Watson would be less likely to give rise to a duty of 
care. 

Where one is concerned with rules made in the exercise of a statutory power, the 
situation is different because those rules may have the force of law. It may 
therefore be appropriate to describe the authority’s rule-making power as 
legislative or quasi-legislative. The Australian authorities have affirmed that there 
cannot be a duty of care in such cases, which are ‘not cognisable by the tort of 
negligence’. In Crimmins, where the High Court of Australia held that the 
stevedoring regulator could not be liable for negligently failing to make regulations 
preventing exposure to asbestos, Gaudron J held that there was ‘considerable 
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incongruity in the notion that the common law might impose a duty of care in 
relation to the exercise or non-exercise of a power that is legislative in nature’. No 
doubt the English courts would agree that such functions are ‘non-justiciable’ Bie (: 
is almost certain that claims in respect of rule-making could not succeed against 
ministers or agencies such as the Financial Services Authority, and that local 
authorities could not be sued for negligence in making bye-laws. i 


Conclusions 


Lord Phillips’ judgment in Watson does not contain a detailed exposition of the law 
governing the liabilities of sporting or other regulatory bodies. Indeed, Lord 
Phillips was keen to confine his decision to the case before him. Nevertheless, the 
case helps to illustrate the principles which should be applied in such cases, 
particularly on the question of proximity. Focussing on the factors which Lord 
Phillips emphasised in Watson — control, expertise/vulnerability and the 
determinacy of the class of potential claimants — is helpful in directing attention 
to the important aspects of the regulated activity and the regulatory regime, and the 
approach could usefully be adopted more widely. 
. The outcome in Watson is controversial, and it is to be hoped that the liability of 
sporting regulators will be confined to exceptional cases. However, Watson 
indicates that private regulators are more likely than public authorities to owe 
duties to people who suffer harm due to ‘regulatory failure,’ since it will generally 
be easier to find proximity and harder to come up with policy arguments which 
militate against liability. It remains the case that statutory regulators have much 
less to fear from the law of negligence, and that many claimants will be limited to 
pursuing their remedies in public law. 


71 Although the Court of Appeal in Thompson v Home Office [2001] EWCA Civ 331 assumed that 
poson authorities owed a duty to take care in making rules governing the use of razors by inmates, 
those rules did not have legislative force. 
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Not long ago the work of E.P. Thompson was widely regarded as having made an 
important contribution not only to the then fledgling critical legal studies 
movement but to legal scholarship in general. Whigs and Hunters, for example, 
probably his most famous work directly to address legal issues, was published as 
recently as 1975 and in the following decade provoked considerable comment and 
discussion.! Since then, however, so rapid and comprehensive have been the 
changes in intellectual fashion that Thompson is now, one suspects, little read, let 
alone understood or valued, by the current generation of legal scholars claiming 
radical credentials. In short, Thompson and the historical materialist tradition of 
which he was part have fallen from grace and are no longer considered central to 
critical legal studies or critical legal theory: ‘not [so much] heretics but barbarians, 
who desecrate with [their] presence the altars of the liberal Gods’, as Thompson 
himself put it in a slightly different context.2 Thompson’s brand of materialism 
was, to be sure, never one that people found easy to categorise. For some, it was 
too ‘humanist’, underestimating the historical importance of structure and 
overemphasising that of human agency; for others it was precisely its focus on 
ideology, culture and lived experience that made it attractive. Arguably, however, 
Thompson, more perhaps than any other historian, met Marx’s challenge, 
identifying within history the formative role of modes of production while at the 
same time encompassing historical particularity and human agency. This essay 
seeks to remind us of the contours of Thompson’s historical materialism and to 
explore how its abandonment has weakened critical legal studies, both 
intellectually and politically. 


Theorising the relationship between economy and law 


My point of departure is a recently published book examining legal developments in 
the eighteenth and early-nineteenth centuries to which Thompson devoted so much 
of his life as an historian. Ron Harris’ Industrializing English Law is an important 
addition to the literature on business organisation during early industrial capitalism 
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which can lay genuine claim to being the most significant contribution to the field 
since those made by Hunt and DuBois over sixty years ago.? The book also 
endeavours to make a theoretical contribution of wider import, however, offering a 
more general analysis of the relationship between the legal and the economic and it 
is this, as much as the period that it covers, that connects it to Thompson. 

Harris sets out not only to report the findings of his considerable primary-source 
research but to correct the many misunderstandings surrounding the history of 
business organisation during this period. This revisionism animates some of the best 
parts of the book. Drawing on the work of legal and financial historians, for 
example, Harris provides a highly illuminating account of the general context in 
which the infamous Bubble Act of 1720 was passed and of the chronology of events 
immediately preceding its enactment. In so doing, he identifies the interest groups 
responsible for the Act and their motivations, showing that far from being directed, 
as some have argued, at deterring the formation of joint stock companies following 
the bursting of the bubble, the Act was, in fact, passed while the market was still 
bullish and sought to stem the tide of small bubbles competing with the company. 
Harris concludes that the Act was neither, as often claimed, a decisive turning point 
in the history of the joint stock company, nor a major attempt to regulate the stock 
market. It was, rather, a much more parochial affair, ‘intended to have an immediate 
short-term impact on the events of the coming weeks rather than introduce a long- 
term change of course’ (pp 60-81). Harris provides similarly enlightening accounts 
of the revival of the Bubble Act in 1808 and of the judicial attacks on 
unincorporated joint stock companies in the years following (pp 235-249); of the 
circumstances surrounding the repeal of the Bubble Act in 1825 (pp 250-266); and 
of the passing of the 1844 Joint Stock Companies Act (pp 277-286). 

Harris also sets out to correct the widely-held view that joint stock companies 
were of little economic importance in the eighteenth and early nineteenth centuries, 
arguing, on the basis of a series of sectoral analyses, that they were rather more 
numerous and important than most histories allow (pp 85-109, 168-198). He also 
tracks the development of the various legal forms adopted by unincorporated 
companies in the absence of generally available incorporation, laying bare the 
practical and legal problems which they faced (pp 137-167). He concludes that 
despite the best efforts of contemporary lawyers, and contrary to the view 
expressed by many subsequent historians, the multiplicity of legal forms and 
arrangements which emerged — generally comprising a mixture of trust, contract 
and partnership — never constituted a satisfactory substitute for the corporate form, 
even in the years before the unincorporated company began to be subjected to open 
and concerted judicial attack. 

Good though Harris’s account is, however, it is not without weaknesses, many of 
which stem from his conceptual and theoretical framework. Early in the book, 
Harris argues that legal histories tend to adopt one of two radically different views 
of the relationship between the legal and the economic, either treating law as an 
essentially autonomous phenemonon, developing according to its own internal 
logic — a view, he suggests, which characterized traditional legal history in the 
United States up to the 1950s and 1960s, and which still underlies ‘some of the 
mainstream legal history literature written in Britain’ — or seeing it as an essentially 
functional reflection of economic development. Within the latter camp, Harris 
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lumps Weberians, Marxists, Morton Horwitz, Willard Hurst and the Wisconsin 
school, E.P. Thompson and ‘other left-wing historians’, as well as exponents of 
law-and-economics such as Richard Posner, arguing that they differ ‘only on the 
issue of whose needs are being advanced’. Some historians, Harris adds, have tried 
to plot a third path between these two extremes, seeing autonomy at the top but 
instrumentality at the bottom and asserting that while the ‘law-in-the-books’ might 
have been autonomous, the ‘law-in-action’ was functional (pp 3-7).4 

Harris rejects all three positions, claiming that ‘neither of the two conflicting 
interpretations, the functionalist and the autonomous, can be reconciled with the 
historical process’ and that the third interpretation, ‘though more sophisticated, ... 
does not work well enough’. He advocates instead a ‘pragmatic and dialectic’ 
account, one which is ‘not disciplined by general theories’ but which involves a 
‘more context-sensitive use of insights, theories, and critical observations devel- 
oped in other disciplinary discourses’ (pp 8-9, 292). This is a little misleading, 
however, for rather than abandoning functionalism and autonomy, Harris tends 
simply to flip-flop between them, shifting, as he says himself, ‘between these ideal 
types according to changing contexts’ (p 4). His argument is essentially that up to 
1720 law responded in a fairly straightforwardly functional manner to the 
economic needs of merchants and the Crown, before entering from 1720 a phase of 
autonomy in which it failed to adapt to economic needs (‘the gap between 
economic development and legal stagnation seemed to widen’), functionalism 
returning in the early nineteenth century, when, after a series of judicial and stock 
market ‘shocks’, law started to respond once more to economic pressures, 
‘intensifying’ the ‘interaction’ between law and economy (p 9). 

On closer analysis, it also becomes clear that for all its shifting between ideal 
types and emphasis on historical particularity and the exigencies of time and place, 
Harris’s account is, in fact, shaped by an underlying technological determinism. 
Hence the central place given to ‘industrialization’ and the ‘industrial revolution’, 
which emerge from the first page as the main sources of historical dynamism. As 
industry and technology advanced, Harris argues, increasing resort had (inevitably) 
to be made to joint stock companies, with their relatively large memberships, 
transferable shares and separation of ownership and management, and it is this that 
underlay the principal changes in the laws relating to business organization. For 
Harris, therefore, legal development broadly followed industrial development, 
albeit with law sometimes lagging behind. Throughout, ‘industrialization’ is 
characterised as an essentially neutral, technologically determined process, 
described in terms of ‘aggregate increase[s] in production, productivity and capital 
formation’, of population growth, urbanisation and the growth of towns, of the 
move from agriculture to industry, and of the emergence of new, relatively capital 
intensive industries in transportation and sectors such as cotton, iron and mining 
(pp 1-2). The rise of the joint stock company and the legal developments flowing 
from it are thus portrayed as reflections not only of economic (technological) 
forces but of essentially beneficent economic forces. 

What is rather less immediately economically determined in Harris’s account is 
the precise timing of particular legal developments and the emergence of the joint 
stock corporation in the specific form that we have come to know it. It is in this 
context that Harris lays great emphasis on ‘contingency’, which, he says, ‘is 
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recurrent in history and in the present story’ (p 12). He traces in detail the particu- 
lar events and personalities surrounding the passing of the Bubble Act in 1720, its 
revival in the early nineteenth century, and its repeal in 1825. He also examines the 
multifarious legal forms that companies adopted in the eighteenth and early- 
nineteenth centuries in the days before incorporation by registration and general 
limited liability. However, although he concedes that as industrialisation spread, 
business organization ‘came to be dominated by the conception of the corporation, 
to which were attached the features of separate legal personality, transferable 
shares, hierarchical managerial structure, and limitation of liability’, and that this 
form ‘gradually gained dominance in all industrialized countries...’, in his 
conclusion he nevertheless insists that the disappearance of the alternative legal 
forms of the eighteenth and early nineteenth centuries was neither inevitable nor 
attributable to the latter’s ‘inherent inefficiency or inferiority’ (pp 289-291). This 
does not sit entirely comfortably with his own analysis, however, for elsewhere he 
seems to suggest that the triumph of the corporate legal model was in considerable 
part linked precisely to its functional superiority. Thus, although the ‘industrious 
work of imaginative lawyers and businessmen’ enabled the unincorporated 
company to ‘advance beyond the organizational characteristics of the closed 
partnership, and to gain some ability to handle transferable stock’, it still “could not 
offer most of the features inherent in joint-stock business corporation: separate 
legal entity, transferability of interest, and limitation of liability’. The alternatives 
to the joint-stock corporation were, therefore, ‘less satisfactory in terms of overall 
social costs, efficient allocation of resources, and eventually the rate of growth of 
the English economy’ (p 167). 

Notwithstanding this, Harris’s basic point is well taken. There is, indeed, much 
in the development of the law relating to business organisation that is particular 
and contingent, turning on specific legal disputes, interest group struggles and 
personalities. As Harris makes clear, you cannot mechanically read off legal 
developments from economic developments. It is possible, as he says, to ‘conceive 
a slightly different historical path in earlier periods that would have led to a 
different outcome’: different legal forms for the joint stock company might have 
emerged in different regions or productive sectors; or ‘the business corporation 
itself could have acquired different features (p 291). However, while Harris 
emphasises the historical contingencies surrounding the triumph of the business 
corporation as-we-know-it, the triumph of the joint stock company itself and of 
some version of the corporate legal form are essentially treated as technologically 
determined. For all its attention to historical particularity and contingency, 
therefore, there is in Harris’s account something resembling a base-superstructure 
model of the relationship between the legal and the economic. 


From determinism to contingency 


The base-superstructure metaphor is, of course, closely connected with Marx, 
although he rarely used it and did so only allusively. For an aphorism, it has had to 
carry a heavy theoretical load. It is associated with a tendency, apparent in Harris, 
to compartmentalize and separate different spheres of society — the legal, the 
political, the cultural the economic and so on — and to assert the dominance of the 
economic ‘base’ over the other, separate, implicitly subordinate and passively 
reflexive, ‘superstructural’ spheres. It is also associated with a tendency among 
some Marxists to conceptualise the ‘economic’, as does Harris, largely in terms of 
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productive technology and to see technological change as the driving force of 
history. Their respective historical endpoints are, of course, very different: while 
this dubious brand of Marxism sees the development of the forces of production as 
leading society inexorably and linearly from feudalism to capitalism to socialism 
and communism, Harris, like many other non-Marxist historians, sees it leading, 
roughly, to today’s corporate economy, to where we are now, so that present legal 
(and other) arrangements, in their broad outlines if not in their particularities, are 
made to appear as in large part the result of technological development and, by 
implication, human progress. 

There is also no doubt that base-superstructure models have an inbuilt tendency 
to vulgar economic determinism. Indeed, the rejection of reductionist Stalinist 
‘economism’ and its political consequences was one of the major animating forces 
behind the rise of the so-called ‘New Left’ in Britain in the late 1950s and early 
1960s. The New Left not only attributed less determinative power to ‘the 
economic’, it showed markedly less interest in it than its predecessor, giving much 
greater attention to ideological and cultural matters. It also had far fewer 
connections to the labour movement, gradually abandoning the idea of the working 
class as the leading agents of social change and emancipatory politics, substituting 
for them intellectuals and students. The rise of Maoism and the idea of ‘cultural 
revolution’ — with its voluntarism, belief in sheer political will, and dismissal of 
material constraints — was one wider expression of this shift. For a while, however, 
the determinations of the base-superstructure model were not completely 
abandoned and attempts were made to plot a path between mechanical 
determination and the alternative extreme of unstructured human agency. Drawing 
on the work of Louis Althusser,® for example, it became very fashionable in the 
1970s to retain some notion of economic determinism while asserting the ‘relative 
autonomy’ of the superstructural spheres of society. Within legal history, this 
entailed, inter alia, stressing the importance to legal development of the internal 
logic of law and its capacity to impact upon economic development. Despite some 
protestations to the contrary, Harris’s approach is essentially a variant of this. In 
highlighting the interactions between economy and law, and the importance of 
human agency and of legal, political and cultural forces in shaping history, he 
seeks, at least at the micro-level, to avoid reductionism, arguing that law has some 
autonomy from the economic base of society (hence its occasionally tardy 
development and the unpredictablity of particular historical events) and that 
sometimes it even influences economic development. At the macro-level, however, 
law is treated as developing in a way shaped by the development of the forces of 
production — by ‘industrialization’. 

Althusser’s own attempt to find a route between mechanical determinism and 
absolute contingency was rather different and, ultimately, more influential. 
Althusser drew a distinction between rigidly structured and economically 
determined ‘modes of production’, which existed only in the realm of theory, 
and ‘social formations’, which existed in empirical reality and in which 
determination by the economic happened only in ‘the last instance’. In drawing 
this distinction, however, he did not so much resolve the determination- 
contingency problem as circumvent it, locating structure (theory) and agency 
(history) in two quite separate intellectual realms. The result was that while 
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structural determinations became absolute in the realm of theory, they were more 
or less expunged from actual history and the real empirical world. Freed from 
determination except in ‘the last instance’, history became a fundamentally 
unstructured, hopelessly arbitrary and contingent affair. Within Althusserian 
theory, with its emphasis on the ‘relative autonomy’ of the economic, political and 
ideological ‘levels’, Thompson wrote, ‘the problems of historical and cultural 
materialism are not so much solved as shuffled away or evaded; since the lonely 
hour of the last instance never strikes, we may at one and the same time pay pious 
lip-service to the theory and take out a licence to ignore it in our practice’. For all 
their apparent differences, therefore, it was but a short step from Althusserian 
structuralist Marxism to postmodern contingency, for one of the effects of 
Althusserianism was to accord in the real, empirical world (as opposed to the 
theoretical world of rigidly structured and determined modes of production) greater 
and greater autonomy to ideology, politics and culture. Indeed, in this respect both 
Althusserianism and postmodernism were merely continuations of earlier trends. 
By the 1980s, the perceived autonomy of these spheres and the resulting 
disappearance of even ‘in the last instance’ determination saw many assert the 
essentially fragmented nature of modem capitalism and its fundamental lack of 
unity. In some circles, to suggest otherwise was to be guilty of ‘totalising’, a crime 
of some magnitude associated with the equally felonious ‘Enlightenment’ and, in 
less temperate versions, with the Holocaust and the Gulag. It was not long before 
many, in their opposition to all ‘systems’, were conceptualising capitalism out of 
existence altogether. With the passing of post-Marxism and the advent of the full- 
blown post-modernism which has become so influential within critical legal 
studies, the fundamental constitutive practice of social life ceased to be material 
production and became discursive construction, much to the jouissance of some 
academics. The paradoxical result is that although much contemporary postmodern 
theorising has moved decisively away from the mechanical economic determinism 
of Stalinism and certain versions of Marxism, it unwittingly operates within the 
same unfortunate theoretical grid bequeathed by Althusserianism, with its rigid 
separation of structure and history. It is, in short an inverted image of its 
antagonist. Althusserians abandoned economic determinations until ‘the last 
instance’ in order to preserve the ‘relative autonomy’ of the superstructural spheres 
of politics, culture and ideology; postmodernists have abandoned these 
determinations altogether, making the autonomy of these spheres absolute and 
all but eliminating historical causality and the idea of history as process. In place of 
mechanical economic determinism we have absolute contingency; one form of 
idealism has replaced another.® 


History and the logic of capitalist process 


The conceptual framework with which Marx himself operated in his mature works 
was, however, rather different from that suggested by and associated with the base- 
superstructure metaphor. In a metaphor which encapsulated this framework rather 
more accurately, Marx argued that there was in all forms of society ‘a specific kind 
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of production which predominates over the rest, whose relations thus assign rank 
and influence to the others’, providing ‘a general illumination which bathes all the 
other colours and modifies their particularity’, and ‘a particular ether which 
determines the specific gravity of every being which has materialised within it’.® 
He was acutely aware, however, of the complex variability of empirical reality. 
The operation in the real world of a determinative logic derived from relations of 
production did ‘not prevent the same economic base — from the standpoint of its 
main conditions — due to innumerable different empirical circumstances, natural 
environment, racial relations, external historical influences, etc., from showing 
infinite variations and gradations in appearance, which can be ascertained only by 
analysis of the empirically given circumstances’ .!° Thompson echoed this view. It 
was not possible, he argued, to guess the ‘range and diversity’ of particular social 
forms such as feudalism, capitalism and socialism, ‘because, rich as history is, it 
can never exhaust possibility’. Nevertheless, ‘while the number of variants may be 
infinite, it is infinite only within the categories of social “species”. Just as, while 
there may be any number of permutations of breeds of dogs, and of mongrel cross- 
breeds, all dogs are doggy (they smell, bark, fawn over humans, etc.), so all 
capitalisms remain capitalist (foster acquisitive values, must by their nature leech 
the proletariat, etc.)’.!! 

Thompson was relentlessly hostile towards the theoretical reification of the base- 
superstucture metaphor. In his view, it sought to capture the crucial dialectic 
between social being and social consciousness which lay ‘at the heart of any 
comprehension of the historical process within the Marxist tradition’ but, with its 
mechanical overtones of construction engineering, it did so inadequately, 
‘congeal{ing] a fluent social process’ and ‘offending that very sense ... of the 
inter-action of social being and social consiousness’ provided by Marx. We needed 
to admit, Thompson wrote, that ‘the [base-superstructure] signpost was pointing in 
the wrong direction, while at the same time ... accept[ing] the existence of the 
place towards which it was mispointing’. In his search for a metaphor which 
encompassed ‘the distinctively human dialectic, by which history appears as 
neither willed nor as fortuitous; as neither Jawed (in the sense of being determined 
by involuntary laws of motion) nor illogical (in the sense that one can observe a 
logic in the social process)’, Thompson proposed a number of alternative 
metaphors, such as that of production relations as creating a ‘societal field-of- 
force’, metaphors which, he thought, might fruitfully co-exist with Marx’s idea of 
production relations providing a ‘general illumination’.‘* In similar vein, he 
preferred the metaphor of ‘logic of process’ to that of ‘laws of motion’, as he 
thought that it captured the ideas of determination and causal relationship — the 
idea that in ‘historical analysis one may identify recurrent patterns of behaviour 
and sequences of events which may only be described (in a retrospective rather 
than in a predictive sense) as being causally related’ — without suggesting a 
prophetic and scientific determinism. 13 

Indeed, for Thompson, one of Marx’s achievements was precisely his 
recognition that different forms of society — ancient, feudal, capitalist and so on 
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— had their own distinctive forms of economic functioning, their own distinctive 
logics of process derived from property relations. And, in particular, his 
identification within the history of eighteenth and nineteenth century England of 
an empirically observable, systematic and historically specific capitalist logic 
manifested in and imposed by the imperatives generated by market dependence 
and competitive production, and characterised by a compulsive search for 
increasing labour productivity, relentless technological advance, the com- 
modification of more and more goods and services, and, of course, the ruthless 
exploitation of labour and class struggle. For productive enterprises compliance 
with this logic was, and still is, a pre-requisite of survival. It was this unique logic 
that generated the ‘general illuminations’ which found expression in all the 
activities of eighteenth century English society, exerting a determining pressure 
upon its development and form, and justifying our talking of capitalism or 
capitalist society. It was this logic which gave unity to all the social forms which 
came within the ‘field of force’ of the capitalist mode of production, despite the 
many empirical differences between them. 

Crucially, for Thompson (borrowing from Alasdair MacIntyre), when one 
spoke of a mode of production such as capitalism, one was ‘indicating ... a 
kernel of characteristic human relationships — of exploitation, domination, and 
acquisitiveness — which are inseparable from [that mode]’ and which find 
‘simultaneous expression’ in all aspects of society — ‘in characteristic values and 
modes of thought as well as in characteristic patterns of accumulation and 
exchange’. Capitalism, Thompson insisted, possessed ‘an economic and a moral 
logic’ and it was ‘futile to argue as to which we give priority since they are 
different expressions of the same kernel of human relationship ...’. The logic of a 
mode of production and productive relationships determined cultural processes 
‘in an epochal sense’: social and cultural phenemena did ‘not trail after the 
economic at some remote remove’ but were, ‘at their source, immersed in the 
same nexus of relationship’.!¢ In short, for Thompson, as for Marx, the 
determinative effects of capitalist production relations were ubiquitous. Indeed, it 
was precisely the ever-present logic of these relations that gave modem English 
history shape, notwithstanding its specificities and notwithstanding human 
agency, making it possible to see it as a structured process rather than as a 
rigidly structured whole or as a series of random events; a structured process 
which, while open-ended, was subject to determinate pressures. Thompson’s 
insistence on the determinative force and ubiquity of the logic of capitalist 
process did not, however, lead him to treat all small narratives as the effects of 
one grand narrative. On the contrary, one could hardly accuse him of failing to 
pay sufficient attention to the specificities of history, culture and experience, for 
these lay at the heart of his work. It led him, rather, to encompass human agency 
and the particularities of eighteenth and nineteenth century English history, while 
identifying and recognising within that history the specific logic of the capitalist 
mode of production; it led him, in other words, to recognise structural 
determinations within historical processes. Thompson thus sought to reveal the 
historically determining logic of production relations — determining in the sense, 
elaborated by Raymond Williams, of ‘setting bounds or limits to’ and ‘exerting 
pressure on’!5 — not as an abstraction but as an operative principle visible in the 
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daily routine of social life, in concrete institutions and practices, both within the 
sphere of production and beyond. 

From this perspective, what a genuinely historically materialist approach requires 
is a conception of the material ‘base’ of society as something ‘irreducibly social’ !6, 
something embodied not only in economic forms but in legal, political and 
ideological forms that cannot be relegated to a spatially separate, ‘superstructural’ 
sphere. Hence Thompson’s claim that we needed ‘to return to the full sense of a 
mode of production’ and his rejection of the idea that the ‘economic’ was somehow 
more ‘primary’ and ‘real’ than, say, the legal and cultural. And his claim that 
eighteenth century production relations — relations of exploitation, domination and 
appropriation — found ‘simultaneous expression ... in all systems and areas of 
social life’. In so arguing, he explained, he was ‘not ... calling into question the 
centrality of the mode of production (and attendant relations of power and 
ownership)’; he was, rather, ‘calling into question ... the notion that it is possible to 
describe a mode of production in “economic” terms, leaving aside as secondary 
(less ‘real’) the norms, the culture, the critical concepts around which-this mode of 
production is organized’.!? For Thompson, the relation between the economic and 
the legal, political and cultural needed to be conceptualised not as a regional 
separation between an economic ‘base’ and a series of superstructural forms, but as 
‘a continuous structure of social relations and forms with varying degrees of 
distance from the immediate processes of production and appropriation, beginning 
with those relations and forms that constitute the system of production itself’ .!8 
Reflecting on his research into the eighteenth century, therefore, Thompson 
observed that law steadfastly refused to ‘keep politely to a “level” but was at every 
bloody level’!°, something he reiterated in the conclusion to Whigs and Hunters 
when he wrote that analysis of the eighteenth century ‘call[ed] into question the 
validity of separating off the law as a whole and placing it in some typological 
superstructure ..., [for] law was deeply imbricated within the very basis of 
productive relations, which would have been inoperable without [it] ...’.20 What 
history revealed for Thompson was that the determinative influence on law (and 
politics and culture) of the logic of production relations was there all the time. 

These insights shaped not only Thompson’s approach to history but his 
to knowledge and theory. The concepts utilised by historical materialists, he 
argued, were historical concepts ‘arising from the analysis of diachronic process, 
of repeated regularities of behaviour over time’, concepts which were often 
misunderstood and resisted by the synchronic disciplines. Thus, class, he insisted, 
was not, as many sociologists would have it, a static category, measurable in 
positivist or quantitative terms, but a historical category, describing people in 
relationship over time. His was, therefore, an ‘interactionist epistemology’, in 
which knowledge arose from a continual dialogue between ‘conceptualisation and 
empirical observation, hypothesis and experiment’.?! Like Marx, he sought to 
maintain the tradition of open, empirical enquiry, never forgetting that ‘thought 
was not self-generating but was “the product, rather, of the working-up of 
observation and conception into concepts”’.” Thus, whereas many of his critics 
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saw ‘structures as against processes, or structures that undergo processes’, 
Thompson saw structured processes, rejecting the view that theoretical knowledge 
— the knowledge of structures — was a matter of ‘static conceptual representation’ 
which belonged to a ‘different, empirical sphere of cognition’ from history. He 
favoured instead a view of knowledge in which structure and history were united 
rather than opposed, a view in which theory could ‘accommodate historical 
categories, concepts appropriate to the investigation of process’. 23 The ‘importance 
of real history’, he explained, is that ‘it not only tests theory, it reconstructs [it]’.% 


The mysterious disappearance of capitalism 


Writing in 1973, Thompson remarked that in the previous twenty-five years there 
had been ‘abundant occasion ... to observe the working-out of [the] logic of the 
[capitalist] system ... in social experience’.2 Since then, such occasions have 
become even more abundant. Capitalism has not only spread geographically, the 
totalising logic of its relations of production — expressed in the language of 
‘competitiveness’, ‘efficiency’ and ‘flexibility’ rather than in the more traditional 
them-and-us language of profitability and class — has imposed itself on society in 
ever more intensive ways, increasingly penetrating every nook and cranny of 
existence. Curiously, however, at a time when one might therefore have thought 
that a critical understanding of capitalism is more than ever needed, not least to 
grasp the trajectory of modern law, the very idea of capitalism as a historically 
specific, structured process has mysteriously disappeared from most critical legal 
scholarship. 

In some quarters, this is because under the influence of the postmodernism 
which has recently dominated critical legal studies, the principal characteristic of 
modern society is thought to be diversity and fragmentation rather than the 
growing dominance of a systematic capitalist logic. In highlighting oppressions 
other those relating to class, oppressions often neglected by socialism, 
postmodernism has done much to explore and to heighten sensitivity towards the 
plurality of social identities and relations found in modem societies, elaborating 
law’s role in constituting and sustaining them, and identifying multiple sites for 
emancipatory struggle. But postmodernists have tended to see the existence of non- 
class based forms of oppression as evidence that society is nothing more than a 
fragmented plurality of heterogeneous, diverse and essentially autonomous social 
spheres and realities, reflecting the fragmentation of human identity itself; and that 
class is just one form of oppression among many which should not be ‘privileged’. 
The existence of this plurality of social identities and relations leads to an a priori, 
ahistorical rejection of the concept of capitalism as a systematic, unified, class- 
based mode of production. Indeed, the postmodern emphasis on contingency and 
fragmentation has generated enormous and, at times, quite vitriolic hostility 
towards all ideas of structure, totality and process; to what are derogatorily referred 
to as ‘grand narratives’. Margaret Thatcher’s ‘there’s no such thing as society’ has 
been endorsed and joined by ‘there’s no such thing as capitalism’. 

As Ellen Wood has observed, however, for the totalising logic of capitalism to 
be denied it needs to be demonstrated that these other spheres and identities “do not 
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come — or not in any significant way — within the determinative force of 
capitalism’, within its ‘system of social property relations, its expansionary 
imperatives, its drive for accumulation, its commodification of all social life, its 
creation of the market as a necessity, a compulsive mechanism of competition and 
self-sustaining growth’. The postmodern emphasis on oppressions other than those 
arising out of class and production is, Wood suggests, commonly accompanied by 
a confusion of the moral claims of certain oppressed groups with the determinative 
power of the relations upon which these different oppressions are based. Thus, the 
fact that the moral claims of, say, oppressed women are comparable to those 
suffering class oppression is confused with ‘the essentially empirical question of 
historical and social determinations’. In conceptualising capitalism out of 
existence, postmodernism evades crucial questions of historical causality and 
political efficacy, ignoring the fact that capitalism shapes all identities and social 
relations. Indeed, while vigorously refuting its existence as a system with a 
totalising logic, many postmodernists come uncomfortably close to endorsing 
capitalism by default, for much of the diversity and fragmentation which they 
celebrate is often little more than an expression of the triumph of consumerism, in 
which ‘the diversity of life-styles, measured in the sheer quantity of commodities 
and varied patterns of consumption, disguises the systematic unity, the imperatives 
which create that diversity itself while at the same time imposing a deeper and 
more global homogeneity’.26 It is difficult to escape the conclusion that 
postmodernism’s fascination with culture is largely a product of the culture 
industry itself, of culture’s subsumption within the general process of commodity 
production; and that its cultural egalitarianism as much a product of the value- 
levelling commodity form as a resistance to it, its resolute anti-foundationalism 
sitting remarkably comfortably with capitalism’s melting of all that is solid into air. 
Postmodern culture is classless, Terry Eagleton remarks, only ‘in the sense that 
consumerism is classless, which is to say that it cuts across class divisions while 
driving a system of production which finds such divisions indispensable’ .?’ 

In other quarters, however, it is not so much recognition of the existence of 
capitalism as a structured process but recognition of its historical specificity that has 
disappeared. This is particularly evident in much of the contemporary discourse on 
‘globalization’. In this guise, the systematic logic of capitalism is not only 
recognized but commonly elevated to the status of an universal law to which all — 
individuals, productive enterprises, nation states — must adapt. Indeed, it is quite 
explicitly acknowledged and emphasised that this logic, unaffected by the 
intellectual changes fashioned by postmodernism, operates ever more intensively 
and irresistibly. Alongside the postmodern abandonment of grand narratives and 
material determinations, therefore, there has arisen a fiercely deterministic (in both 
the retrospective and prospective senses) and triumphalist grand narrative in which 
the universalization of the logic of capitalism represents the ‘end of history’ — a 
grand narrative which finds regular everyday expression in the increasingly 
politically-uncontested need for ‘flexibility’, ‘competitiveness’, ‘efficiency’, ‘share- 
holder value’ and so on. In this discourse, the logic of capitalism looms very large 
even when the concept of capitalism has been displaced. What has vanished is any 
clear sense of the historical specificity of this logic. Thus globalisation tends to be 
seen in terms of a recent, technologically-induced extension of essentially 
transhistorical tendencies towards free trade and market exchange, rather than in 
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terms of long-term historical processes rooted in the specific, class-based dynamics 
of capitalism. Capitalism is subjected to little in the way of deep critical scrutiny 
because it is seen as essentially natural and inevitable. 

This ‘naturalisation’ of capitalism is far from new, not least in historical writing. 
It is manifested in the tendency to see all trade, market exchange, and profit 
seeking, even when occuring in manifestly non-capitalist societies, as 
embryonically capitalist; and to see the remorseless search for technological 
advance and economic growth as inscribed in human nature. The underlying, 
unspoken assumption is that people are naturally acquisitive and possess more or 
less insatiable desires; that greater material wealth is one of the keys, if not the key, 
to their well-being. From this perspective, exemplified by the historical sociology 
of Max Weber, history has always been driven by something resembling a 
capitalist logic, always been moving in the direction of capitalism. Capitalism, in 
the form of trade, markets and profit-seeking, has always been there, at least in 
embryo, waiting to be liberated from the (unnatural and irrational) shackles of 
religion, culture, and state interference. ‘Almost without exception’, explains 
Wood, ‘accounts of the origin of capitalism have been fundamentally circular: they 
have assumed the prior existence of capitalism in order to explain its coming into 
being. In order to explain capitalism’s distinctive drive to maximise profit, they 
have presupposed the existence of a universal profit-maximising rationality. In 
order to explain capitalism’s drive to improve labour productivity by technical 
means, they have presupposed a continuous, almost natural, progress of 
technological improvement in the productivity of labour’ 29 From this perspective, 
the global triumph of capitalism is simply a product of its unparalleled capacity to 
foster trade and development, and to maximise productive efficiency. Capitalism 
has triumphed, in other words, precisely because it fosters technological 
development and economic growth; precisely because it has an inbuilt mechanism 
for filtering out ‘inefficient’ productive arrangements; precisely because of its 
consonance with human nature and insatiable human desire. The universalisation 
of capitalism is thus subsumed under a transbistorical law of technological change, 
growth and increasing consumption. Indeed, according to some, we have not only 
reached an ‘end of history’ which is capitalist, but an end of history which is 
capitalist in a specifically neoliberal, Anglo-American sense — more humane, 
‘stakeholding’ versions of capitalism being unlikely to survive global competition. 

Until relatively recently, however, history was manifestly not a story of relent- 
less, revolutionary technological advance or of a humanity hell-bent on increasing 
economic growth and consumption. On the contrary, historically, the productive 
forces, while advancing over the long-term, have developed rather sporadically. 
This is because patterns of economic development and growth have been structured 
not by a transhistorical law of technological advance derived from human nature but 
by the varying and historically specific logics of process imposed by the social 
property relations of different modes of production. As Brenner explains, once 
established, these relations ‘tend to set strict limits and impose certain overall 
patterns upon the course of economic evolution [because] they tend to restrict the 
economic actors to certain limited options, indeed quite specific strategies, in order 
best to reproduce themselves in their established socio-economic positions’. 
Indeed, through most of world history, ‘from the appearance of settled agriculture 
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till the early modern period (and in most places well beyond that time), economies 
have been characterised by forms of property relations which impose on the 
individual economic actors patterns of economic action which, although 
individually rational, are nonetheless systematically subversive, in the long-run, 
of economic development’ .3! The feudal social-property system, for example, set 
certain limits on the development of production, which led to economic stagnation 
and involution, ‘most crudely, because it imposed upon the members of the major 
social classes ... strategies for reproducing themselves which, when applied on an 
economy-wide basis, were incompatible with the requirements of growth’.32 For 
Brenner, the emergence of capitalism in England was the result not of the liberation 
of a transhistorical capitalist tendency but of lords and peasants, acting in class 
conflict with one another and operating within a particular set of legally constituted 
property relations, setting in motion a capitalist dynamic (and a transformation of 
those property relations) while trying to reproduce themselves as they were. He thus 
brings the specificities of capitalism into sharp relief, highlighting the fact that its 
remorseless drive for expansion and growth has not been ever-present in history and 
humanity, waiting to be emancipated, but is a product of the unique logic generated 
by a particular set of property relations. 

In much of the contemporary discourse on globalization, then, cause and effect 
have been inverted. The compulsive drives for growth, for increasing the productivity 
(and exploitation) of labour and for maximising profits — drives manifested in the 
competitive need of producers constantly to revolutionise the forces of production in 
order to survive — are rooted in the specificities of capitalist property relations and the 
market dependence and market imperatives (the logic of capitalist process) that they 
generate. But this has been obscured: these quintessentially capitalist phenomena 
have been naturalised. Hence the portrayal of globalisation as little more than an 
extension and acceleration of universal, transhistorical, natural tendencies; and the 
regular subsumption of the contemporary demands for greater marketisation, 
competition, shareholder value and so on — demands which have seen more and 
more goods and services commodified, and more and more things designated private 
property — under fundamentally ahistorical laws of economic growth, progress and 
efficiency. The determining logic of capitalism is recognised, albeit under a different 
name, but is understood less (if at all) in terms of the historically specific 
characteristics of capitalist social property relations and more (if not entirely) in 
terms of the essentially neutral and natural forces of technology (the ‘information 
revolution’) and the market, forces implicitly attributed to a transhistorical human 
nature to which capitalism is a natural development and response. Shorn of its 
uniqueness and historical specificity and to a large extent of exploitation and class, 
capitalism moves out of focus and fades from view by reason of its seeming ubiquity. 


Context and process: industrialisation, globalisation or 
capitalism? 


If capitalism was ‘born ... in a very specific place and very late in human history’, 
it was also born in the countryside rather than the city.” By the seventeenth 
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century, agriculture in parts of England was already operating according to a logic 
previously unseen; by the early eighteenth, English agrarian capitalism — 
characterised by concentrated land ownership and the triad of landlord, capitalist 
tenant and wage-labourer, and by increasing market dependence and a growing 
competitive pressure to increase the productivity of labour for profit 
(‘improvement’) — was already well-established. This process saw a transformation 
of property and property relations, and the codification of property as possessive 
individualism. ‘On several occasions’, Thompson wrote, ‘while I was actually 
watching, the lonely hour of the [Althusserian] last instance actually came. The last 
instance like an unholy ghost, actually grabbed hold of law, throttled it, and forced 
it to change its language and to will into existence new forms appropriate to the 
mode of production, such as enclosure acts and new case law excluding customary 
common rights’. Much of Thompson’s work was an exploration of the effects of 
the widening and deepening of this unprecedented logic on all aspects of 
eighteenth century society, from industry to culture to law. Thus, far from being a 
response to, or an outcome of, the dictates of human nature, Thompson argued, the 
transition to industrial capitalism ‘entailed a severe restructuring of working habits 
— new disciplines, new incentives, and a new human nature upon which these 
incentives could bite effectively’.35 As he showed with characteristic insight and 
elegance, it also precipitated, inter alia, the development of a new apprehension of 
time (‘time is money’, something which is spent not passed); radical changes in 
patterns of work; a much sharper demarcation between ‘work’ and ‘life’; the 
commodification of many of the necessities of life; major changes in law; and a 
transformation of the social role of ‘the market’ as it systematically ceased to be a 
simple mechanism for trade and exchange, and increasingly became the 
impersonal regulator of productive activity. In examining the development of 
industry in this period, Thompson therefore insisted, one was examining ‘not only 
changes in manufacturing technique which demand greater synchronization of 
labour and a greater exactitude in time-routines in any society; but also these 
changes as they were lived through in the society of nascent industrial capitalism’. 
One was dealing ‘simultaneously with time-sense in its technological conditioning, 
and with time-measurement as a means of labour exploitation’. In other words, 
Thompson appreciated that the changes taking place could not be ascribed to 
some ‘supposedly-neutral, technologically determined, process known as 
“industrialization”’, to ‘industrialism tout court’. The transition was, rather, to 
industrial capitalism, the process whereby industry became increasingly subject to 
the capitalist logic already established in agriculture. As such, it was a transition 
which impacted on ‘the whole culture’ of eigtheenth century English society, 
including its ‘systems of power, property-relations [and] religious institutions’ .?7 
As industrial production was subjected to the logic of capitalist process, law was 
once more forced to will into existence new forms appropriate to the mode of 
production. 

The gradual subjection of industrial production to the same competitive market 
imperatives which had emerged in agriculture compelled producers to seek to raise 
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the productivity of labour. In most sectors, this did not, at least initially, result in 
sudden and dramatic technological transformations, rendering, as many historians 
have pointed out, the epithet ‘industrial revolution’ rather misleading. There were, 
however, major changes to the social organisation of production which caused 
costs to rise, changes aimed at increasing labour productivity and exploitation: the 
bringing together of previously dispersed home-based, handicraft workers, the 
development of more co-operative production methods, a growing division of 
labour and the imposition of greater labour discipline. There were also, of course, a 
number of sectors in which technological advances caused the costs of competitive 
production to rise very sharply — areas such as canals, public utilities and, later, 
railways. Indeed, the number of such sectors gradually rose, generating the second, 
and much more comprehensive, industrial revolution of the latter half of the 
nineteenth century. As a result, the eighteenth and nineteenth centuries saw the 
rapid development of the credit system and the emergence of a range of new 
financial instruments in the form of titles to revenue — what Marx called money or 
interest-bearing capital. Prominent among these was the joint stock company share. 
Originally conceptualised in part as direct interests in assets and in part as rights 
personal to the parties bound by an obligation, shares were at first considered non- 
assignable. Gradually, however, as they grew in number and as markets for them 
emerged, they were radically reconceptualised as forms of property in their own 
right whose value was derived not from the value of particular tangible assets in 
the present but from the market’s assessment of the revenue they were likely to 
generate in the future.** Indeed, as industrial capitalism crystallised out, ownership 
of these new forms of property, which provided access to the surplus production of 
wage-labourers, became increasingly central to the possession of social wealth and 
power, hence the heated debates that surrounded them. As contemporaries rapidly 
discovered, the very intangibility of these property forms, together with the 
uncertainties and volatilities surrounding their value and the rentier character of 
their owners, was a source of many problems. And as the debates about the 
development and reform of the law relating joint stock companies during this 
period vividly show, the legal conceptualisation of these new organisational and 
property forms and the legal incidents, benefits and protections that should be 
attached to them were highly controversial topics. Indeed, not dissimilar debates 
are currently taking place in the so-called ‘transition economies’, as Western 
advisors and organisations such as the WTO, generally representing the interests of 
Overseas rentier investors, advocate the enactment of bodies of law which 
constitute similar property forms and offer maximum protection to investors 
seeking to extract surplus labour with minimum risk. Today, as two hundred years 
ago, the rise of the joint stock company in its modem form and the emergence of 
new, money capital, property forms such as the share are inextricably linked to the 
rise, development and spread of capitalist social relations. 

Despite the formal and nominal continuities, then, the nature of the joint stock 
company and its shares was transformed in the eighteenth and nineteenth centuries 
(as, eventually, was the legal meaning attached to corporate status), confirming 
Thompson’s claim that history ‘is a discipline of context and of process’, in which 
‘every meaning is a meaning-in-context, and structures change while old forms 
may express new functions or old functions may find expression in new forms’ .39 
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Harris’ work undeniably makes an important contribution to our understanding of 
these new forms and functions, but the notion of joint stock company that he 
employs is rather static: the emphasis is on the progress and spread of an 
essentially fixed joint stock company form of organisation. Lacking a proper 
appreciation of context and process — of the dynamic of capitalist accumulation 
and the transformation of property relations that it set in train — Harris glosses over 
the emergence of industrial capitalism and the novelty of the organisational and 
property forms and modes of appropriation which accompanied it. Unaware of 
law’s ‘imbrication’ in these new, specifically capitalist relations — and, indeed, of 
its role in constituting them — he allows the formal continuities to disguise the 
substantive transformations and fails fully to grasp the true nature and magnitude 
of the changes taking place. Capitalism is once again naturalized, along with its 
distinctive social relations and organisational and property forms, leaving only the 
implicitly neutral process of ‘industrialization’ as the driving force of social and 
legal change. Today, in similar vein, many legal changes are being attributed not to 
the dynamics and logic of capitalism or to shifts in the balance of class forces, but 
to the implicitly neutral and natural (if not always beneficent) forces of 
‘globalization’. 


Capitalist logic and the commodification of higher education 


The growing tendency to naturalise the systematic logic of capitalism or to deny its 
existence altogether poses a serious threat to our ability to forge a critical 
understanding of modern law. That these phenomena appear to have taken such 
firm root within critical legal studies over the last couple of decades is especially 
curious, however, for in recent years, as the stretch and intensity of capitalism has 
increased, many spheres of social life and many social institutions have been 
visibly transformed as they have been drawn ever deeper into the field-of-force of 
capitalism’s logic of process, higher education and universities prominent amongst 
them. 

Accounts of the links between universities and ‘business’, and their impact on 
scholarship can be traced back at least as far as Thorstein Veblen”, but in Britain it 
has been around since the time of the mid 1960s expansion that these links have 
become ever more obvious. Indeed, E.P. Thompson was among the first to 
comment upon them, when in the early 1970s, writing of “Warwick University 
Ltd’, ‘the business university’, he lamented the emergence of Vice-Chancellors 
who saw themselves ‘not so much as academic organizers and arbitrators [but] as 
the managing directors of business enterprises’. We were living in a corporate 
society ‘with all its ways of adapting and tailoring men to industry’s needs’, and 
we were witnessing the emergence of a ‘private university, in symbiotic 
relationship with the aims and ethos of industrial capitalism, but built within a 
shell of public money and public legitimation’. The resulting subordination of the 
interests of staff, students and education to those of business was ‘a corruption of 
the purpose of a university’ .*! 

Viewed by many as unnecessarily alarmist at the time, these words have proved 
prophetic, for the influence of business over universities has since grown. As the 
state has progressively sought to reduce expenditure which does not contribute in 
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some way to capital accumulation, there have been major cuts in both student 
grants and public funding, forcing universities to look to the private sector for 
financial support and heralding the arrival of ‘academic capitalism’ and the 
‘entrepreneurial university’.‘? Chairs sponsored by corporations have proliferated: 
at Cambridge, for example, there are chairs funded by, inter alia, Shell (chemical 
engineering), BP (organic chemistry and petroleum science), Price Waterhouse 
(financial accounting), ICI (applied thermodynamics), Glaxo (molecular 
parasitology) and Marks & Spencer (farm animal health and food science).4? At 
the same time, higher education has increasingly come to be cast by the 
government in the role of serving business in the ‘knowledge economy’. This has 
underlain not only the huge government-directed increase in student numbers and 
the rapid move from an elite to a mass tertiary education system but also the 
changing character of research. The Conservative government’s 1993 White Paper 
on science, Realizing Our Potential, for example, stated that its purpose was to 
‘produce a better match between publicly funded strategic research and the needs 
of industry’, a view endorsed by New Labour’s 1998 White Paper on 
competitiveness. Similarly, the aim of the Economic and Social Research Council 
is ‘to provide high quality research on issues of importance to business, the public 
sector and government’, including ‘contributing to the economic competitiveness 
of the United Kingdom’. In short, funding changes have generated ‘creeping 
commercialization’.45 Nowadays, writes Nicholas Maxwell, ‘all too often 
academic research responds to the requirements of commerce and government, 
instead of the best interests of humanity’ .*6 Legal research has not been unaffected 
by these developments. 

What we are witnessing, however, is not merely a growth in the influence of 
corporations over universities but a process in which the culture and morality of 
higher education is being increasingly subjected to a capitalist logic, a logic 
characterised by a growing commodification of teaching and the educational 
process, by ruthless competition (for students, RAE grades, private sector support), 
by the ‘marketization’ of relationships, and by a relentless drive for greater labour 
productivity. As student numbers have risen and funding has fallen, for example, 
with the possible exception of a minority of senior managers and professors, there 
has been a steady deterioration in the working conditions, remuneration and job 
security of university workers. The proportion of teaching undertaken by 
untenured, casual, part-time staff has steadily risen, a development in which 
women and ethnic minorities have been disadvantaged.*’ Pay, even for full-time 
tenured staff, let alone the casualised workforce, has simultaneously fallen in both 
real and relative terms, class sizes have grown (or their frequency diminished, or 
both), workloads have risen, and the assessment and monitoring of teaching, 
research and students has been ratcheted up. If university teachers once thought of 
themselves as ‘professionals’ rather than as ‘workers’, they have been obliged to 
think again, for even if universities now offer abundant career opportunities (and 
still quite attractive ones for some), the great majority of university teachers have 
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been proletarianized, turned into labourers in an academic factory. At the same 
time, while we have yet to see differential (‘top-up’) fees, relationships within 
universities have been increasingly ‘marketized’, under pressure, if not direction, 
from the state, as illustrated by the widespread adoption of organisational forms 
and concepts drawn from the private, profit-and-market oriented sector. Ideas of 
collegiality and scholarly communities have been eroded, replaced by the 
mentality of business and the language of management: ‘efficiency’, ‘value-for- 
money’, administrators bearing corporate titles and the like. Indeed, not only are 

universities businesses, so too are individual departments — or ‘cost-centres’ — 
within them. In a world of research ratings and league tables, all must compete 
ever more vigorously to maintain their market position; as Brenner might say, the 
options and strategies for self-reproduction are limited. 

Finally, of course, higher education itself has been, and is being, debased. It has 
been commodified, with universities increasingly seeing themselves as supplying, 
marketing and selling a ‘product’. We should not be surprised, then, when students, 
absorbing this cultural shift, come to see themselves as consumers ånd treat 
education as akin to a purchase, as something which, rather like a computer or a 
dishwasher, is passively bought and received as a means to an end (a job), rather 
than as something which is, at least in part, an end in itself. Nor should we be 
surprised, given its focus on education’s value to business, that the government is 
concerned that employers, the eventual purchasers and consumers of the product of 
higher education, know what they are buying and are satisfied with it, something 
that underlies the growing obsession with measuring achievement and monitoring 

‘outcomes’, with quantifying the unquantifiable. The result is that there is growing 
pressure on providers of tertiary education to focus less on intellectual and personal 
development and more on the mass production of specified competencies and 
relatively standardised (benchmarked) products, something which recently 
prompted Tony Bradney to suggest that law schools had ‘give[n] up educating 
law students and take[n] up grading them instead’.‘* In short, the ‘kernel of human 
relationship’ characteristic of the capitalist mode of production finds increasingly 
clear expression in our universities with the curious result that many of those 
working in them are currently experiencing something resembling what the 
eighteenth century labouring classes experienced: the wholesale cultural 
transformations wrought when institutions and practices are subjected to the logic 
of the economic and social relationships of capitalism and the market. 


Reviving critical legal studies 


In these circumstances, the disappearance from critical legal studies of the very 
concept of capitalism (let alone a critique of it) seems, at first glance, not just 
mysterious but baffling. As we have seen, however, the intellectual roots of 
capitalism’s increasing naturalisation run deep, dating back at least to the 1960s 
reaction against Stalinism and base-superstructure ‘economism’ and the related 
surge of interest in ideology and culture. It was these developments that prefaced 
the gradual decline of interest in history and political economy, and the gradual 
autonomisation of politics, ideology and culture from material conditions. The 
intellectual road from there (via Althusserianism, post-Marxism and so on) to 
postmodernism — with its emphasis on discourse, identity politics, local resistance, 
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contingency, fragmentation and heterogeneity, and its hostility towards notions of 
totalities, system and process — was relatively short and smooth. Critical legal 
studies has been swept away in the latter stages of this intellectual ebb-tide. As a 
result, just as the depressingly totalising power of capitalism began scaling new 
heights (and just as capital, led by Margaret Thatcher and Ronald Reagan, and 
using the full panoply of law, began waging something uncomfortably close to 
naked class war) the very ideas of class and of totalities were abandoned. Left 
intellectuals turned to culture just as advanced capitalism did. And while the notion 
that the world can be changed by discursive reconstruction, with its suggestion that 
one can be thoroughly radical without leaving one’s office, desk or text, has 
obvious attractions to academics, it has undoubtedly generated an unfortunate 
tendency for the politics of discourse to overshadow the real political struggles 
against such things as gender and racial oppression to which critical lawyers claim 
most passionately to be committed. Indeed, it is not entirely clear, given their 
rejection of ‘foundations’, precisely what kind of concrete political action 
postmodemnists think possible. Paradoxically, they tend to reject political projects 
such as socialism for their ‘universalism’, while proposing and supporting equally 
universalistic but much more abstract political projects revolving around ideas of 
‘radical democracy’, ‘justice’ and ‘ethics’ (when, that is, they are not advocating 
universal subversion and transgression), ideas which are actually ‘far less sensitive 
to social and historical specificity than the “essentialist” Marxist conception of 
socialism [they are] meant to [have] replaced’ .‘° 

The result, both within critical legal studies and beyond, is that just as the logic 
of capitalism is becoming ever more universal and undiluted, fostering ever greater 
national and international inequality, exploitation, destructive competition and 
environmental degradation, opposition to it has waned. At the very moment that it 
is becoming ever clearer that the material benefits that capitalism brings — its 
progressive side — come at tragic human and environmental cost, it is ever more 
accepted. At the very moment when ‘last instances’ have been coming thick and 
fast, grabbing hold of the law and throttling it (with ‘privatization’ in various 
guises taking the place of enclosure), critical legal scholars have (unlike 
Thompson) all-too-often not been watching, distracted from the drearily familiar 
material problems facing humanity in the new millennium — grotesque inequality, 
exploitation, poverty, famine, debt, disease — by the academic politics of discourse 
analysis and by the radical indeterminacies in their heads. At the very moment that 
the determining (and totalizing) power of capitalist logic has reached new heights, 
mocking aspirations to greater democracy, autonomy, justice and equality, the 
critique of capitalism has gone out of fashion. As, of course, has E.P. Thompson. 
And yet with its concepts refined and updated, the tradition of critical historical 
materialism ~ exemplified by Thompson, Ellen Meiksins Wood, Robert Brenner 
and others representative of the best in Marxist historiography — still provides the 
soundest basis upon which to build such a critique and as such should have an 
important role to play in critical legal studies. Indeed, a critical legal studies which 
lacks a concept of capitalism, let alone a critique of it, is not only not well-placed 
to be critical but not well-placed to grasp the nature and trajectory of modern law. 
Put simply, then, critical legal studies is in urgent need of a substantial reviving 
dose of historical materialism. Critical legal scholars need not only to become 
more involved in projects aimed at concrete legal and political change, but to move 
away from discourse towards the material side of law and life. Drawing, perhaps, 
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from the transformation of their own workplaces, they need to remind themselves 
of the logic of capitalist process and its determining force, and to focus more of 
their attention on the property forms and social relations which constitute and 
sustain it — especially those money-capital forms, those rights to revenue which 
enable surplus labour to be extracted in the form of interest, which are now central 
to social wealth and power, and to imperialist domination. As Robert Brenner’s 
work vividly illustrates, and as many working people worldwide have recently 
discovered to their cost, even modest variations in these legal and property 
relations — variations commonly reflecting differing balances of class forces — can, 
by altering the social ‘rules of self-reproduction’, lead societies in very different 
developmental directions. 

None of this is to say that an end to capitalism would spell an end to all the many 
injustices and oppressions to which critical lawyers have addressed their attention. 
Or, indeed, that a capitalism without some of these oppressions is unimaginable. 
While a capitalism that did not tend towards environmental degradation is hard to 
envisage, despite the fact that environmental protection can itself be turned into a 
commodity from which profits can be made, things such as racial and gender 
equality are not in themselves in structural conflict with capitalist logic. As Wood 
points out, capitalism is not only ‘uniquely indifferent to the social identities of the 
people it exploits’, it actually tends, in certain respects, to undermine such 
differences, ‘reduc[ing] ... people to interchangeable units of labour abstracted 
from any specific identity’. Indeed, as is apparent at the moment, there are strong 
ideological pressures within capitalism for the elimination of inequalities and 
differences based on race and gender. On the other hand, it is equally apparent that 
capitalism tends to ‘co-opt whatever extra-economic oppressions are historically 
and culturally available in any given setting’. Any structural indifference that 
capitalism has to these inequalities and oppressions has tended to be overwhelmed 
by the ‘systemic opportunism’ which it displays in taking advantage of them. Nor 
is it to say that the determinative power of the logic of capitalist process on all 
aspects of society, including law, does not vary in different historical and social 
circumstances, or that a mode of production encompasses all aspects of all human 
relations. One might, for example, expect the determinative power on law of the 
logic of capitalism to be considerable, if not overwhelming, in areas which go to 
the heart of production and appropriation but to be somewhat weaker in other 
areas. It is worth remembering, however, that as he studied the history of 
eighteenth century England and examined the process whereby the logic of 
capitalist process came to dominate a society for the first time, E.P. Thompson was 
struck by the pervasiveness of its presence and influence, by the transformations 
that it wrought in all spheres of social activity, not least over law. It was, indeed, 
responsible for shaping many of the institutions, practices, ideas and feelings 
which we now consider ‘natural’. In the modern world, in which history has not 
simply been forgotten but has ended, the logic of capitalism has become more than 
a ‘particular ether’, it has become the air we breathe, permeating all aspects of our 
lives, and of law, without our being aware of it. 

The naturalization of capitalism colours not only understandings of the past but 
understandings of the present and perceptions of future possibility. If capitalism is 
seen as the natural and inevitable expression of certain immutable features of 
humanity and as the telos of history, transcending it becomes unimaginable. If, on 
the other hand, its historical specificity is recognised, it is easier to appreciate that 


50 n8 above, 266. 


© The Modem Law Review Limited 2002 139 


The Modern Law Review [Vol. 65 


there are alternatives to it and that it might have an end. The historical 
determinations and givens of the present might then genuinely be transformed into 
historical contingencies. One of the many virtues of Thompson’s historical 
materialism is to be found precisely in its critical reflection on capitalist practices, 
assumptions, and ways of thinking. He encourages us to think in non-capitalist 
terms, something which is indispensable if we are to fashion a better future from 
the present, a future, perhaps, in which ‘material satisfactions remain stable (if 
more equally distributed) and only cultural satisfactions enlarge’ and in which 
greater priority is given precisely to such things as the need for identity highlighted 
by postmodernism. ‘As capitalism and the market made over human nature and 
human need [in the eighteenth century England], Thompson observed, ‘so political 
economy and its revolutionary antagonist came to suppose that ... economic man 
was for all time. We stand at the end of a century when this must now be called in 
doubt. We shall not ever return to pre-capitalist human nature, yet a reminder of its 
alternative needs, expectations and codes may renew our sense of nature’s range of 
possibilities’.5! Some of the recent work of critical legal scholars has helped to 
remind us of the diversity of this range, enriching critical legal studies along the 
way. The very same work has, however, seriously diminished it in other ways, both 
intellectually and politically. 

When Althusser and his followers declared that historical research was 
condemned by the nature of its object to empiricism and announced that it was 
not only scientifically but also politically valueless, Edward Thompson expressed 
concern that many were closing their eyes and hoping that this ‘freak’ would go 
away. This, he argued, was a mistake. It had to be challenged, for it had ‘lodged 
itself firmly in a particular social couché, the bourgeois lumpen-intelligentsia: 
aspirant intellectuals, whose amateurish intellectual preparation disarms them 
before manifest absurdities and elementary philosophical blunders, and whose 
innocence in intellectual practice leaves them paralysed in the first web of 
scholastic argument which they encounter; and bourgeois because while many of 
them would like to be revolutionaries, they are themselves the products of a 
particular “conjuncture” which has broken the circuits between intellectuality and 
practical experience (both in real political movements, and in the actual 
segregation imposed by contemporary institutional structures)’. As a result, he 
argued, they were able to ‘perform imaginary revolutionary psycho-dramas (in 
which each outbids the other in adopting ferocious verbal postures) while in fact 
falling back upon a very old tradition of bourgeois elitism ...’>? Uncharitable, 
perhaps, but food for thought for those of us with aspirations to be critical legal 
scholars. 
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Carolyn Evans, Freedom of Religion Under the European Convention on Human 
Rights, Oxford: Oxford University Press 2001, xxiv + 222 pp, hb £A0.00. 


In the time that it takes to complete the first sentence of this review (I will pretend for 
the moment that I am someone who writes the first sentence of book reviews 
effortlessly) a search can be completed on the European Court of Human Rights web- 
site which will pull up cases according to key names, dates, and all the usual business, 
but also according to article. That is, one who is interested in the protection of 
religious freedom can have erected the relevant list of cases almost effortlessly. And 
there they will stand, like plastic ducks in a row awaiting the air rifle of one’s 
jurisprudential wrath to fall upon them like that of some Strangers on a Train-era 
carnival sucker. 

Carolyn Evans is as much aware of this as anyone, of course, and her new book, 
Freedom of Religion Under the European Convention on Human Rights, which is, at 
least in form, a very traditional account of the development and various incongruities 
contained in the legal tests for protection under Articles 9(1) and 9(2) of the ECHR, 
attempts to straddle a rather difficult line between completeness of legal account, and 
depth of critical analysis. Her results are interesting and mixed, with the brunt of 
importance for her study being borne, as I think Evans herself would acknowledge, 
by the critical insight she brings to bear on what is an obviously and shamefully 
incoherent line of human rights jurisprudence. 

It should be said at the outset that this study is critical in the best sense of the word, 
with Evans waiting until only page two to nail her colours to the mast: 


The bodies responsible for protecting freedom of religion and belief under the Convention 
have approached their task in an incoherent and inconsistent manner. The principles which 
they have developed to assist in interpreting articles relevant to freedom of religion or belief 
have generally been favourable to States and have given little consideration to the 
importance of freedom of religion and belief. 


For those of us who have been unaccountably sharp with loved ones after reading 
Otto-Preminger-Institut v Austria and rather too blunt with small children and 
strangers after an afternoon spent with Kokkinakis v Greece, Evans is a sympathetic 
spokeswoman. Evans is unflinching when it comes to pointing out the tendency of 
both Court and Commission for cringing deference to often trivial but unquestioned 
state necessity, its flagrant use of the principle of voluntarism in highly questionable 
factual circumstances (the discussion of Karaduman v Turkey is enlightening on this 
point), and most disturbingly, the manner in which Christian assumptions as to the 
content of religious observance have shaped the Court and Commission’s approach 
to both the definition of the so-called forum internum, and the evidential burden on 
those attempting to prove dissident or minority observances. 

Evans is further unafraid to discuss the relevant, and rather more enlightened 
American law on the protection of religious freedom, including relevant comparisons 
with both the highs (Wisconsin v Yoder) and lows (Oregon v Smith) of Supreme 
Court jurisprudence, which at the very least serves empirically to subvert suggestions 
found in the European materials that some element of subjectivity in the 
ascertainment of religious obligations, or the suspension of generally applicable 
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laws for reasons of religion, will lead to some manner of administrative anarchy. Of 
equal enjoyment for this reviewer is that although this work originated as a doctoral 
thesis, it wears the transition to book form lightly. If on occasion the scholarly 
apparatus makes rather too evident the suspect joys of the miniaturist, this is more 
than made up for in its plain spoken-ness of organisation and internal referencing. 

It is these excellent qualities of exposition which combine to make the blunted 
analytical conclusions so frustrating for the reader. The author’s concerns for 
jurisprudential consistency are evident from the outset where a nod is made in the 
direction of political theory with the introduction of now rather too-familiar 
quotations from those partners in autonomy, Dworkin and Raz, supporting the 
assertion that the project would be argued from the principle of autonomy as the 
central underlying value of religious freedom. This assertion is justified with a rather 
superficial survey of its general importance as a concept to recent debates on 
individual rights. This superficiality is certainly no crime as Evans makes no 
pretensions to jurisprudential creativity and the concept does need to be explained. 
However, as is too often the practice, once the need for philosophical respectability is 
satisfied, the concept is simply left to drop. The idea of autonomy does not in fact re- 
appear at all until page 127, and then only as a throwaway analytical synonym for 
personal freedom. Evans seems, in the case of autonomy, to originate its discussion 
with a partially prescriptive intent and through inattention to the concept in use, drifts 
on to a descriptive usage in relation to the case law, so that we are never really sure 
whose, or what, idea of ‘autonomy’ is in play. What Evans is really concerned with 
here is a very traditional idea of liberal freedom. Indeed, she would have been much 
better to have acknowledged clearly at the outset an ideologically-driven liberal 
interest in the modified ‘freedom’ of civil and political liberty, and introduced, if 
anyone, Berlin or Mill as a conceptual model, and moved on from there. 

Again, conceptual uncertainty regarding the idea of autonomy certainly is not a 
hanging offence, but this points up a problem which reappears throughout the book, 
an entirely unfathomable and stubborn unwillingness to offer any substantiation for 
the string of concepts implicated in the Article 9 jurisprudence which Evans, quite 
rightly, indicts as incoherent and insecure. I cannot emphasise enough what a 
singularly striking component this is of the book. Time and again concepts are picked 
out from the Article 9 jurisprudence and intelligently and justifiably critiqued as 
being inconsistent, but yet no suitable prescription is offered in their place, or more 
accurate or unifying description offered in clarification of the concept itself. 

Perhaps the best example of this is the discussion of the forum internum, the 
personal, or internal, element of belief as the fundamental and non-derogable 
component of religious freedom as opposed to the manifestation, or continuation, of 
that belief in action. Evans begins by broadly introducing the topic and intelligently 
points up the inconsistencies in its use by the Court and Commission. However, as is 
common throughout the work, once past the stage of introductory critique, Evans, 
with no stronger or more coherent conception to put in its place, slides from critic to 
user. That is, soon enough Evans is using the concept in the context of describing 
other elements of the jurisprudence without clarifying whose, or which, concept is 
actually in play. The result is that by the end of the work it appears as if she has 
absorbed the incoherent and conceptually unsound usage of the Court and 
Commission as her chosen conception of forum internum, and is using it freely, as 
if it is somehow meant to indicate something clear to us beyond ‘the term the court 
uses to signal certain jurisprudential moves’. 

This, in the context of the work itself, can only be seen as bizarre, as Evans spends 
so much time describing the ills associated with the poor articulation of concepts 
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underlying the Article 9 jurisprudence, and repeatedly urging clarification. She has 
very clearly, without any apparent self-awareness or irony in doing so, adopted the 
rhetorical strategies of her target. She is justifiably quick to point out conceptual 
incoherencies, but assumes those same concepts as rhetorically convenient with an 
ease which seems genuinely confusing. Just as in the case of autonomy, and, indeed, 
several other points of apparently key conceptual importance, by the end of the work 
we are genuinely lost as to whose term is in play, and what its meaning might be. 

So many of Evans’ points are so worthy of close study that to see them raised in 
unselfconscious diagnosis of a conceptual incoherency obvious to all who have paid 
attention to the Article 9 jurisprudence, only to have those same incoherencies 
repeated in the work itself, is an agony of lost opportunities. Evans has succeeded, by 
example as much as by explanation, in demonstrating everything we pretty much 
knew already about the shameful state of Article 9 jurisprudence, and has failed to 
offer any meaningful clarification. 

If one is interested in a review of the relevant law suitable for an undergraduate or 
graduate student studying this law for the first time, this volume will be found 
instructive. However, for the practitioner or academic who seeks genuine 
clarification of what is self-evidently a shameful jurisprudential muddle, one is best 
, advised to look elsewhere. 


M.A. Sanderson* 


David Garland, The Culture of Control: Crime and Social Order in 
Contemporary Society, Oxford: Oxford University Press, 2001, 307 pp, hb £19.99. 


The Culture of Control comes ready-reviewed. Its dust jacket documents that 
Professor Richard Sennett of the London School of Economics thinks it ‘a brilliant, 
important book’ and that Professor Jonathan Simon of Miami Law School believes it 
to be the ‘most important book on the sociology of punishment and social control 
since Foucault’s Discipline and Punish’. The real question, of course, is: how 
justified is this pre-packaged critical acclaim? The focus here will be on the 
substance of Garland’s argument rather than his method or theoretical approach. 
Concentrating on Britain and America, the book’s subject matter is ‘the dramatic 
developments that have occurred in our social response to crime during the last thirty 
years and ... the social, cultural, and political forces that gave rise to them’ (p vii). 
These interrelated developments are summarised in chapter 1 and then analysed in 
compelling detail in chapters 2-5. They include: the loss of faith in the rehabilitative 
ideal; the re-emergence of avowedly punitive and sometimes deliberately 
stigmatising sanctions; the return of the victim to centre-stage of penal policy; the 
pronounced emphasis upon risk-management and the protection of the public; the 
expanding infrastructure of crime prevention and community safety; state co-option 
of citizens, communities and companies in the increasingly commercialised business 
of crime control; the growth of managerialist techniques — such as target setting, 
performance indicators, and financial auditing — by which the state has extended 
centralised control over the disparate agencies of criminal justice; and the 
politicisation of crime-control and the resultant punishment auction between the 
major political parties. 


* Keble College, Oxford. 
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What, then, of the forces that gave rise to these developments? In chapter 3 Garland 
dissects the shifts in criminological and penological thinking that hastened the decline 
of a welfarist approach to crime control (for example, the growing belief that, as far as 
rehabilitative efforts were concerned, ‘nothing works’). He persuasively argues that 
these shifts and the consequences in penal policy they seemed to have wrought were 
in large part manifestations of deeper changes in society that occurred in the second 
half of the twentieth century. These changes are then analysed in the pivotal chapter 4. 
The chief of these is identified as ‘the unfolding dynamic of capitalist production and 
exchange’ (p 78) in a newly prosperous post-World War II society. The mass 
production and marketing of goods gave rise to increased (individualistic) aspirations 
and widespread ownership of consumer goods. The recessions ushered in by the oil 
crisis in the early 1970s subsequently led to renewed social inequality and urban 
concentrations of low-skilled, poorly educated jobless people with few legitimate 
prospects. Other social changes analysed include: transformations to family structures 
which sharply increased the number of children living in single-parent households; 
the flight of the middle-classes to the suburbs and the concentration of poor, often 
minority, communities in rm-down inner cities or peripheral estates with few 
amenities; an increasingly embittered awareness amongst the disadvantaged of their 
social exclusion (brought about by the new electronic mass media and the images of 
the good life it conveyed); and the decline of established social hierarchies and moral 
authorities (the church, the extended family, closely knit communities) that had 
previously exerted a high degree of informal social control. 

Garland argues that the reconfigured social, cultural and economic relations of 
‘late twentieth-century modernity’ (p 77) had a multi-dimensional inflationary effect 
on crime rates involving increased opportunities for crime, reduced situational 
controls, an increase in the population of likely offenders, and a reduction in the 
efficacy of social and self controls. In chapter 5 he discusses how the authorities 
responded to the criminological predicament brought about by high crime rates and 
the acknowledged limitations of the criminal justice system. Adaptive responses have 
included ‘defining [some] deviance down’ (eg, the reclassification of many offences 
as summary rather than indictable, and the greater use of cautioning), a 
‘responsibilization’ strategy (ie, the attempt to spread responsibility for crime 
control onto organisations and individuals in civil society), and a greater focus on 
‘supply side criminology’ (ie, the reduction of criminal opportunities through the use 
of CCTV, entry-phones, removable car stereos and so forth). But in a second line of 
policy development, the political arm of the state has (most obviously in the 1990s) 
engaged in forms of denial and cathartic, retaliatory measures such as mandatory 
minimum sentences and paedophile registers. Garland highlights the discriminatory 
nature of these measures: ‘the political agenda governing high profile policies was to 
‘restore public confidence’ in criminal justice while asserting the values of moral 
discipline, individual responsibility, and respect for authority. In penal policy as in 
welfare policy, the imperative was the re-imposition of control, usually by punitive 
means. In both cases the population singled out as being most in need of control was 

of the welfare poor, urban blacks, and marginalized working-class youth’ 
(p 132). 


In chapter 6 (which largely reproduces some of his earlier work) Garland argues 
that the crime control policies of the late-twentieth century were made substantially 
more likely by the presence of certain background conditions (in particular, the 
draining away of support amongst the professional middle classes for welfarist 
responses to poverty and crime) and cultural adaptations to high crime rates, such as 
revisions to daily routines to reduce the risk of crime (avoiding certain areas, forming 
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neighbourhood watch schemes, driving children to school, hiding valuables etc). 
Those wealthy enough fled to the leafy suburbs or ‘to one of the 20,000 gated 
communities that have recently sprung up in the USA’ (p 162). The dense mesh of 
cultural attitudes and assumptions which have grown up around the phenomenon of 
high crime rates and increased insecurity is termed by Garland ‘the crime complex’. 
One effect is that people ‘are caught up in institutions and daily practices that require 
them to take on the identity of (actual or potential) crime victims, and to think, feel 
and act accordingly.’ It is from this complex web that late-modern crime control 
policies ‘draw their meaning and their strength’ (pp 164-165). 

The penultimate chapter examines the ‘new culture of crime control’. It notes how 
the interests of offenders and victims are nowadays presumed to be diametrically 
opposed and that any concem for an offender’s interests is portrayed as involving 
callous disregard for the suffering of victims ‘as if the two categories were mutually 
exclusive’ (p 181). Asking himself how offenders have come to be so thoroughly 
deprived of their citizenship status, Garland provides a disturbing answer: ‘Perhaps 
because we already assume a social and cultural divide between “us”, the innocent, 
long-suffering middle-class victims, and “them”, the dangerous undeserving poor. 
... “Our” security depends on ‘their’ control. With this equation, we allow ourselves 
to forget what penal-welfarism took for granted: namely, that offenders are citizens 
too and their liberty interests are our liberty interests’ (p 182). This chapter also 
highlights the competition between two different strands of criminological thought. 
The first, the ‘criminology of everyday life’, emphasises the reduction of criminal 
opportunities. The second, the ‘criminology of the other’ is “deeply illiberal in its 
assumption that certain criminals are “simply wicked” ... it prompts us to treat them 
as ‘opaquely monstrous creatures beyond or beneath our knowing’ — which helps still 
the conscience of anyone who might ... have qualms about incapacitating millions of 
people, and even killing a few, all in the name of public safety’ (pp 185-186). 

In a relatively short final chapter Garland sums up his argument of how crime 
control has come to be disconnected from broader themes of social justice and 
focused so heavily on the segregation, exclusion and control of the poor. He 
acknowledges in the penultimate sub-section that ‘the future is not inevitable’, that 
‘Blair is not Thatcher’, that ‘Britain is not America’, that other possibilities exist for 
the control of crime, and that a more extensive work of international comparison 
could have shown how other societies, such as Canada and Japan, have coped with 
late twentieth-century modemity without resorting to Anglo-American levels of 
punitive and socially divisive control (pp 201-202). And even though the final 
section commences with the gloomily-catchy heading ‘the new iron cage’, he here 
identifies factors that may be producing a shift away from the policies of repression 
and exclusion (such as recent reductions in recorded crime rates, and the public 
debate in the United States prompted by evidence of wrongful convictions in a high 
percentage of death penalty cases). 

The brevity of the discussion of future penal possibilities is one of the chief 
weaknesses of the book. Garland does an excellent job of analysing how we got into 
our current not-so-fine mess, but largely abdicates any responsibility for charting an 
escape route from the cultural compost engulfing us. In this the book reminded me of 
Stan Cohen’s influential Visions of Social Control (1985), which both inspired and 
depressed me in my undergraduate days. Many social theorists do not accept a duty to 
weave philosophical reflections into their analyses (although that in itself is a value 
choice with normative implications). But Garland claims that he is concerned in this 
book to ‘identify the dangers and harms implicit in the contemporary scheme of 
things, and to indicate how our present social arrangements might have been — and 
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might still be — differently arranged’ (p 3). He adds, however, that he has ‘chosen to 
subdue that normative voice until completing my analysis ... [I]f critical theory is to 
be taken seriously, it will have first to engage with things as they actually are’ (p 3). 
The argument that it is nigh-impossible to bring about beneficial change without first 
developing a critical understanding of the current system and the conditions that 
sustain it is one that I should here confess to deploying myself on occasion. But 
analyses that include a stronger normative element, which develop what might be 
termed a ‘criminology of hope’, are much more likely to have a progressive impact. 
From a social scientist’s perspective, Roger Hood recently opined that ‘we are duty 
bound to contribute our knowledge to achieve, as best we can, a just and effective 
penal policy’. Sociologists who are genuinely pained by socially divisive repression 
should surely accept a similar duty. For the world to be other than it is it would help if 
writers like Garland gave much fuller voice to their normative thoughts. 

Garland notes in his preface that generalising studies of this kind are likely to be 
criticised for ‘errors of omission and overstatement’ but that ‘attempts to delineate 
patterns of structural change will tend, whether or not their claims can be sustained, 
to have a productive effect in stimulating further empirical studies and an energetic 
critical response’ (p ix). The Culture of Control looks set to have just such an effect. 
Rarely have I heard so many academics talk about a book prior to its publication. It is 
certain to become a starting point for many students and scholars in years to come (its 
keen pricing will help here too). Regrettably, they will be faced with a distracting 
number of typographical and textual errors. On a first reading I stumbled on more 
than thirty, although one of these — ‘fairing badly’ (p 65) — may be a deliberate pun. 
On the plus side, the book is mercifully free of jargon and the arguments are 
presented with great analytical care. This makes the blending together of theoretical 
and empirical analysis much easier to follow than is sometimes the case with such 
sophisticated sociological narratives. 

There are, in my inexpert view, very few obvious errors of omission and 
overstatement in this work. As to the latter, the argument in chapter 6 that the 
changing attitudes and dispositions of ‘liberal elites, the educated middle-classes and 
public sector professionals’ (p 148) impacted significantly on the politics of crime 
control is not wholly persuasive and Garland himself acknowledges ‘the lack of 
directly relevant empirical evidence’ to support his case (p 260). His central concern 
here is to question why these groups did not provide any effective Opposition to neo- 
liberal punitiveness. He identifies the main reason as their new experience of 
‘becoming regular victims of crime’ (p 153) committed, they were encouraged to 
believe, by an undeserving underclass. Yet all crime surveys show that the 
economically and socially disadvantaged suffer traditional forms of crime at far 
higher rates than do the middle classes and that the latter’s experience of memorable 
crime remains irregular. The intense experience of actual victimisation by relatively 
disadvantaged groups seems likely to have provided a far more potent wellspring of 
support for reactionary forms of crime control than the anxieties of the middle- 
classes. Similarly, while Garland is right to highlight the way in which the mass 
media has pushed ‘politicians to be more populist, more emotive, more evidently in 
tune with public feeling’ (p 158) he undesplays the extent to which middle-class 
opinions about crime and criminal justice are on the whole better informed and thus 
less reactionary than the tabloid-reading sections of the population. More generally, 
Garland attributes surprisingly little responsibility for the development of repressive 
penal policies to the highly misleading portrayal of crime and criminal justice by the 
mass media. The lamentable failure by politicians to challenge head-on some of the 
more pernicious myths peddled by the media, for example, that sentencing practices 
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are markedly out of line with public opinion on deserved penalties, could also have 
been given greater causal weight. 

As for omissions, it is arguable that Garland has given inadequate emphasis to the 
restorative justice ‘movement’ which burgeoned in the 1990s in many countries 
around the world. It is usually overlooked that Cohen, in a brief aside in Visions of 
Social Control, regarded attempts to bring victims and offenders together to talk 
about reparation in a process which showed equal concern for both parties as amongst 
the few auspicious developments in recent crime control policy. Garland makes a 
similarly brief acknowledgment (buried in endnote 41 on p 271) that restorative 
justice cuts against his thesis that current policy presumes the interests of victims and 
offenders to be diametrically opposed. But he has much less justification than Cohen 
did in the mid-1980s for regarding such initiatives as of only marginal interest That 
notwithstanding, this book has an implicit message for restorative justice adherents 
and indeed for all those currently working to achieve reductions in crime through 
humane work with offenders. 

Restorative justice may well turn out to be particularly cost-ineffective, if by 
effectiveness is meant producing substantial reductions in recidivism or, even more 
difficult to achieve, in crime rates. But empirical findings of either type of 
‘ineffectiveness’ need not be fatal. As Garland notes, some crime control policies 
have so far proven to be largely immune to the concerns of managerialism. Thus 
imprisonment, described by the United Kingdom government at the start of the 1990s 
as an expensive way of making bad people worse, came a few years later to be a 
favoured policy response to crime in which lack of cost-effectiveness was no 
obstacle. An interesting question is whether a set of cultural conditions could be 
cultivated which would increase the likelihood of restorative justice becoming such a 
favoured policy choice. We need somehow to breathe new life into the notion that 
offenders are fellow citizens whose crimes call for a response other than expressive 
and largely self-defeating measures of retaliation. Garland sums up the latter strategy 
at one point as: ‘Deter, punish, incapacitate — and hang the expense’ (p 186). In the 
context of the United States at least, this may be the book’s bleakest pun of all. 


Richard Young* 


Simon A. Cole, Suspect Identities: A History of Fingerprinting and Criminal 
Identification, Cambridge, MA: Harvard University Press, 2001, 369 pp, hb £23.95. 


Fingerprinting is the best known, most widely accepted forensic identification 
technique. ‘Fingerprint’ has passed into our culture as a metaphor for identification. 
Thus when DNA profiling was first developed, it was referred to as ‘DNA 
fingerprinting’ — a strategy which the technique’s inventor, Alec J effreys, admits was 
a canny piece of marketing. The term ‘DNA fingerprinting’ fell out of fashion among 
more careful commentators when they grasped that the statistical nature of the 
process meant that the comparison with fingerprints — supposedly unique identifiers 
was inapt. But in the last few years all has not been running smoothly in the 
fingerprinting camp. The Metropolitan Police fingerprint bureau celebrated its 
centenary in 2001, but a few years before that it came under scrutiny when two of its 
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officers made a false identification. In Scotland, a murder conviction has been 
quashed owing to doubts about fingerprint evidence, an event which prompted an 
inquiry into the work of the Scottish Criminal Records Office. In the American 
courts, defendants are beginning to challenge fingerprinting, using the standards set 
down by the Supreme Court in Daubert v Merrell Dow Pharmaceuticals to argue that 
the technique is not scientific. One of these cases, US v Mitchell, led to a deal of 
embarrassment for the FBI when an attempt to shore up a disputed fingerprint match 
backfired. Mitchell’s print and the crime-scene print were sent to 53 fingerprint 
bureaus; around a quarter of those responding declined to declare a match. The FBI’s 
next move — to resend enlarged images of the prints, with the points of similarity 
helpfully outlined — did little to spare its blushes. 

Those who want to understand why a technique so long accepted as convincing is 
now coming under attack would do well to turn to Simon Cole’s Suspect Identities. 
This book sets fingerprinting in its historical context and traces its development over 
the last century. What is particularly interesting about the early chapters is the way 
they set the development of identification techniques against a background of social 
and legal change. As populations became more mobile and urbanised during the 
nineteenth century, establishing identity became more difficult. At the same time, 
criminologists were developing ideas about the criminal type and recidivism came to 
be seen as a problem to which penal institutions needed to respond. Criminal justice 
institutions began to keep records of offenders which allowed repeat offenders to be 
identified and punished more severely. But building up a large file of photographs 
turned out to be next to useless — once the file was of any size, a search of it became 
impossible. Offenders could continue to avoid being identified as recidivists simply 
by giving a false name. It was Alphonse Bertillon who came up with the first 
workable solution to the problem of establishing criminal identities. ‘Bertillonage’, 
as his technique became known, involved taking a series of precise measurements of 
an Offender’s body. This required the creation of a complex set of instructions and a 
set of specially designed instruments in order to standardise the measurement 
process. The result — a set of figures — could be filed in a way that made searches of 
large sets of records feasible. It was also easy to transmit the figures by telegraph, 
permitting identification at a distance. 

Eventually, fingerprinting was to replace Bertillonage. The two techniques were 
rivals for a time, and it was not until after the first world war that fingerprinting 
became the dominant technique in America. Cole explains the birth of fingerprinting 
through one of the themes around which his study revolves: race. Colonial 
administrators in India found it especially difficult to identify native Indians. They 
believed them to be too homogenous for Bertillonage to work; natives were also 
thought to be insufficiently skilled to carry out the complex system of measurements 
competently. Faced with fears of widespread fraud of the pensions system, a new 
solution was hit upon: taking an inked fingerprint as proof of identity. Cole tells a 
somewhat similar story about the use of fingerprints as a check on immigration fraud 
in nineteenth century California. The use of fingerprints for these administrative 
purposes prompted scientists such as Francis Galton and Henry Faulds to analyse 
them more closely. Classification systems — the key to cracking the filing problem — 
were developed, and the stage was set for fingerprinting to challenge Bertillonage. 
Early research continued to be influenced by an interest in race and deviance — 
attempts were made to trace inherited features in fingerprint patterns and to argue that 
certain fingerprint patterns were more evolved than others. 

One of the many interesting facts related by Cole is that fingerprints were first used 
— and came to replace Bertillonage — as a purely administrative tool. With some 
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isolated exceptions, usually involving obvious bloody marks, their crime-solving 
ability remained latent during the early years of their use. But when it did come to be 
used to identify perpetrators, fingerprinting faced a fairly easy entry into the courts. 
Experts managed to win over sceptical judges and jurors in an intensely practical 
manner: by performing displays of their skills in court. Assertions of the uniqueness 
of fingerprints rarely received close scrutiny; consequently, there was little need to 
develop sophisticated statistical models to justify the awesome power the technique 
was beginning to have. This stage of the story is crucial to understanding why cracks 
are now beginning to appear in the fingerprint edifice. In the middle years of the 
twentieth century, fingerprint experts across the world had to answer a difficult 
question: just how much similarity should there be between two prints before a match 
is declared? The scientific research tradition in fingerprinting, instituted by Galton, 
had by then died out. It was in part a victim of fingerprinting’s success: without 
sceptical voices in the courts, there was little need for the technique to be founded on 
a research base. So the crucial question got answered in a somewhat arbitrary 
manner. In the UK, sixteen became the magic number, but most jurisdictions chose 
different — usually lower — figures. It is in passages describing this development that 
Cole’s analysis begins to appear a little strained. Cole interprets the development of 
conservative professional norms among groups of fingerprint examiners as part of an 
attempt to establish ‘the appearance of consensus within the profession and the 
impression that fingerprint matches were unambiguous “facts”’ (p 205). Perhaps this 
is right, but there is a more mundane interpretation of what was going on, one that is 
better supported by the quotations Cole uses than his story of professional self- 
interest. This is that fingerprint examiners chose what were believed to be 
conservative match thresholds because they wanted to avoid false identifications 
and hence false convictions. 

Whatever the reasons for the development of match thresholds, they are now prov- 
ing problematic. It is simply very difficult to justify why a particular number of 
matching points — whether twelve, sixteen or some other number — should provide a 
rigid cut-off-point for proof of identity. And it turns out — as the cases of false matches 
that are coming to light attest — that high match thresholds, such as the British one, are 
not necessarily conservative. One reason for this is the subjectivity of point charac- 
terisation. A study carried out for the Home Office (which was swept under the carpet 
for five years) found surprising variation in the number of matching points that 
different experts would identify on two prints. With one pair of prints, responses 
varied from ten to 40 points. It is not surprising, then, that during the last decade, 
numerical conventions have been challenged from within the fingerprinting 
community by those who argue for a less rigid approach — sometimes called ridge- 
ology. This movement now seems to have won the argument: several jurisdictions, 
including, recently, the UK, have dropped numerical thresholds. But, given that 
fingerprint examiners remain reluctant to talk in terms of probability — they still make 
absolute identifications — ridgeologists find it difficult to convey how they become 
subjectively convinced of identity when they find a certain amount of common detail 
in two prints. These internal tensions are one reason why fingerprinting is likely to 
provoke controversy for some years to come. Meanwhile, the scientific research 
tradition in fingerprinting may be being rejuvenated. As part of its defence of the 
technique in Mitchell, the FBI ran a computerised comparison of all of the prints in its 
database. Its inability to find any matches was good evidence, it argued, of the 
uniqueness of individual prints. Studies such as this may finally come to provide a 
sound basis for the claims made by fingerprint experts. 
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In the meantime, how stable is fingerprinting? Cole himself has come to play a role 
in challenging its continued use in court. He testified in Mitchell and recently 
published a piece in the New York Times predicting the technique’s demise. But such 
episodes seem unlikely to do much damage to fingerprinting’s enormous prestige. 
Over the last two years, the documentary series Panorama has devoted three 
Programmes to doubts about fingerprint evidence in the UK. The last of these 
programmes was immediately followed by a trailer for yet another documentary on 
the wonders of forensic science. Stories, both fictional and factual, detailing the use 
of science to catch criminals flood our television screens, showing the public’s 
endless fascination with forensic science. This fascination seems to go hand in hand 
with faith in its reliability. However mundane and ‘unscientific’ it really is, 
fingerprinting appears to benefit from this faith. Just as the criminal justice system 
managed to continue its day to day functioning unperturbed in the wake of 
widespread media coverage given to miscarriage of justice cases in the early 1990s, 
so the skeletons in fingerprinting’s closet seem unlikely to make much difference to 
its successful deployment in court. Even after the FBI’s failed attempt to demonstrate 
consensus among fingerprint examiners in Mitchell, the court still ruled fingerprint 
evidence admissible. 

Cole takes his subtitle seriously: fingerprinting is only part of his story. As well as 

ibing early techniques such as Bertillonage, he devotes his penultimate chapter 
to DNA profiling. There is certainly much to learn from a comparison of the two 
techniques: DNA profiling is based on statistics and a large body of research; 
fingerprinting is based on experience and (until very recently) some poorly argued 
claims for uniqueness. But the fifteen pages on DNA are among the weakest parts of 
the book — they provide only a very sketchy account of the technique, the criticisms 
levelled at it, and how they have been met. This DNA chapter provides a 
springboard to a discussion which rounds off the book by connecting its analysis of 
identification techniques to a history in which debates about race, heredity and 
deviance are eternal themes, and to notions of identity. This, too, is rather less 
convincing than much of the rest of the book. Galton’s interest in fingerprints was 
connected to his interest in eugenics; he hoped to find markers of deviance among 
fingerprint patterns. Some of the reasons why fingerprints gained acceptance may, 
then, be connected to ideas about the hereditary nature of criminality. But while 
debates about the genetic nature of crime and about DNA profiling as an 
identification technique both have the DNA molecule in common, the argument that 
this connects DNA profiling to biological theories of criminality is strained. It is a 
bit like saying that DNA profiling as criminal identification is connected in some 
significant way to GM crops. Similarly, it is not obvious that either DNA or 
fingerprinting can tell us much about our notions of personal identity. Cole claims 
that ‘fingerprinting has embedded within our culture the notion that personhood is 
biological’ (p 5); and that in the age of DNA ‘we have come to conceive of ourselves 
as essentially genetic beings’ (p 308). Ian Hacking has recently argued that our 
concepts of criminality relate to ‘common kinds’ which are more or less impervious 
to scientific developments. Newspapers are brimful of talk about genes, but people 
still think that crime is best explained by poor parenting. Our notions of identity may 
well be historically contingent; but they seem to be the sort of common kind that is 
not easily moulded, and certainly not by the announcement that we each have a 
unique fingerprint or share 96 per cent of our genes with monkeys. 

In Suspect Identities Cole has given us a valuable account of Bertillonage and 
fingerprinting. His story is important not only for our understanding of forensic 
science, but also for our knowledge of the development of crime control institutions. 
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His work, though, is at its best when it is least ambitious. The development of 
fingerprinting does not need to be hooked up to an argument about personal identity 
to hold our interest; it is fascinating in itself. 


Mike Redmayne* 


Peter Alldridge, Relocating Criminal Law, Aldershot: Ashgate (Applied Legal 
Philosophy series), 2000, xxvi + 247 pp, hb £30.00. 


Criminal Law is a strange subject. With crime, terrorism, corruption and alleged 
miscarriages of justice constantly in the news, most lay people and would-be Law 
students think it is exciting, seedy or sexy. But the academic study of criminal law 
generally has no more the whiff of overcrowded prisons, or the moral and social 
agony of Morse and Rumpole, than does the academic study of equity. The study of 
criminal law is largely a-political and decontextualised. 

Glanville Williams and Smith and Hogan made Criminal Law a ‘respectable’ 
subject of study in the post war period. They were (and J.C. Smith still is) thoroughly 
positivistic. Theirs was, and remains through their many followers, a critical 
scholarship, but only within the limits of black letter tradition. Of the few 
monographs in the area, most ‘do a Smith and Hogan’ either by going into detail in 
respect of one area of law, by tracing the history of an area, or by aiming at the 
practitioner. Of the many textbooks clamouring for student attention, only a handful 
break the mould. They include the textbooks by Ashworth, Clarkson and Keating, 
Lacey and Wells, and Norrie, and the Feminist Perspectives on Criminal Law 
collection edited by Nicolson and Bibbings 

So it was with a great sense of anticipation that I picked up Peter Alldridge’s book. 
As he has a deservedly high reputation as a genuinely critical criminal law scholar, I 
expected it systematically to challenge the positivist domination of the area. I thought 
it might also critically appraise the challengers mentioned above. How best can we 
understand and conceptualise criminal law — through contextualism, the human rights 
perspective or post-modernism? How can the study of substantive law and criminal 
justice be integrated? 

The book fulfils my expectations in some ways, but disappoints in others. The first 
chapter looks at the different perspectives mentioned above, along with some others, 
including law-and-economics. But, rather than systematically analysing the law from 
any one of these perspectives, in the rest of the book Alldridge deliberately adopts an 
eclectic approach, throwing history, philosophy and doctrinal analysis into the 
analytical pot as well. Much use is also made of comparative material, too, especially 
in the last four (of seven) chapters on privacy, the internationalisation of criminal 
law, the market and drugs. Many of these chapters juxtapose different topics 
provocatively, raising questions and producing insights that would be foreign (in 
more ways than one) to conventional criminal law books. For example, Alldridge 
asks why judges are happy to see privacy violated in some sexual contexts (such as 
group sado-masochism as criminalized in Brown) but not others (as indicated by the 
heavy sentencing of sexual blackmailers). The scene is set for this in chapter two, 
where Alldridge de-bunks the idea of neutral policy-free judicial decision making. 
Although no new theory of judicial lawmaking is proposed, Alldridge is merciless, 
insightful and even funny as he exposes judicial rhetoric for what it is — thetoric. 
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The reason for the disappointment is that, despite the book’s strengths, it lacks 
coherence. It is easier to say what this remarkable depth and breadth of scholarship is 
not directed to than what it is aimed at achieving. It is not an argument for any 
particular perspective. Yet though it covers a wide range of topics, it is not a text 
book either. Apart from the difficulty most students would have with some passages, 
the discussion often assumes a prior knowledge and understanding, topics are not 
dealt with in a way that students would recognise as systematic, and many ‘core’ 
areas are hardly touched on. 

Much of the book is adapted from earlier journal articles, and the seams sometimes 
show. One has the feeling that any one of the later chapters could have been omitted 
without the book particularly suffering. It would not matter that the offences chosen 
are almost arbitrary if they illustrated a general theme or argument. But Alldridge’s 
only general theme or argument is that black-letter scholarship alone is insufficient to 
answer the really interesting questions in criminal law (and, by extension, any law 
subject). What is needed, though, beyond a contextual and inter-disciplinary 
approach, is not systematically discussed. 

One of the most controversial and potentially interesting arguments in the book is 
that traditional ideas of ‘core areas’ of criminal law are misguided, And so the focus 
here is largely on crimes rather than mental states, and on ‘peripheral’ crimes at that: 
there is little on murder and theft, for example, but a lot on non-rape sexual offences 
and money laundering. Alldridge challenges their peripheral status: ‘The areas which 
have been chosen for consideration are those ... which currently drive the criminal 
law and which would not have been recognised 50 years ago even as giving rise to 
issues within its purview at all’ (p 24). But there is no argument in the book to justify 
the view that these areas are among the most important. And should not an inter- 
disciplinary work discuss the different ways in which criminal law may be driven — 
for example, in relation to the prison population, social conflict, the exclusionary 
nature of post-modern society or the development of doctrine? The book therefore 
suffers from the same problem as Lacey and Wells’ similarly wonderful/frustrating 
melange — a failure to present a coherent picture, or critique, of criminal law (as 
distinct from specific criminal laws) because of a refusal to embrace one theoretical 
and disciplinary perspective. 

Some topics are treated rather superficially. Alldridge makes great claims for the 
modern importance of drugs, bat deals with the topic — history, domestic drugs crimes, 
international aspects, decriminalisation — in the short final chapter in less than 20 
pages. But, particularly given the paucity of discussion of drugs in the criminal law 
literature, the fundamental questions he raises about why drugs crimes should exist at 
all and what the moral basis is for the distinctions made in the law are welcome. 

The even shorter space given to battered women who kill is less valuable. There is 
an enormous critical and inter-disciplinary literature on this topic. Alldridge is clearly 
familiar with it, but ~ in less than nine pages — can do little to go beyond it although 
he does try to make several points. One is that the law inadequately takes into account 
scientific evidence (and is not clear about what the term means) and the importance 
of the time frame in which the offence and relevant circumstances occured. Another 
is that there is killing and killing: battered women who kill using poison seem to 
evoke less sympathy among the judges than do women who kill in other ways. Well 
yes, this is all true, but (apart from the poisoning point) well known. Ultimately the 
overall point can be summarised as the need to understand context. This is the 
challenge to Smith and Hogan et al, but Clarkson and Keating and Lacey and Wells 
do that too in their different ways. The need for a systematically argued use of 
context in criminal law remains. 
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By contrast with the superficial treatment of some topics, others, such as sexual 
tourism (the Sexual Offences (Conspiracy and Incitement) Act 1996), receive a lot of 
attention. There is no a priori ‘right’ or ‘wrong’ amount of depth for a given topic. 
The amount of depth and detail needed depends on the questions asked and the type 
of answers sought. But I was left wondering sometimes what the purpose was of 
some of the detail. One example is the burden of proof in the 1996 Act, which has no 
relevance to the context in which Alldridge discusses sexual tourism (namely, as an 
example of the inernationalisation of criminal law). 

Much of the time Alldridge mixes together questions of substantive law, 
enforcement, process and punishment, but he never addresses the general question 
of how far these are questions of the same order which are capable of being thrown 
together eclectically. Is the judicial horror of poisoning a passing idiosyncracy or a 
reflection of a deep structural element of criminal law? As with much of the 
juxtaposition — battered women who kill are discussed in the ‘Personhood and 
Responsibility’ chapter, for example — Alldridge prefers to uncover interesting 
phenomena and inconsistencies than to explain them. 

This book will annoy many readers, not least because when you follow the 
footnotes to the end of each chapter, you then usually have to go on to the 
bibliography. Alldridge frequently makes a bald statement followed by a footnote. 
This simply gives a reference, giving not a clue as to the nature of the support that it 
provides. However, these are minor gripes. No-one teaching and researching criminal 
law could fail to be stimulated by the book. No longer will future textbook or 
monograph writers have any excuse for decontextualising their rich subject. The 
book is genuinely socio-legal in a way that Clarkson and Keating and Ashworth are 
not, without the political and social spin of Lacey and Wells and Norrie. All criminal 
law teachers should read it with open minds, and their work will then be enhanced 
immeasurably. 


Andrew Sanders* 


Ian Leigh, Law, Politics, and Local Democracy, Oxford: Oxford University Press, 
2000, xliii + 362 pp, hb £40.00. 


This book addresses a range of questions at the interface of law and politics about the 
nature of contemporary local democracy and its legal recognition. While claiming 
not to be concemed with central-local relations, that theme is implicit in Leigh’s 
exploration of the ‘enduring legacy’ of Conservative policies for New Labour’s 
reform agenda of Best Value and new responsibilities of councils as community 
leaders and facilitators. The principal focus is on how local authorities operate as 
political institutions within the legal framework, and on how the law has responded 
to, and is keeping pace with, the current transformation in their role. The canvass is 
broad, dealing with the constitutional position of local government, structures of 
political leadership and decision-making, the role of the council in the community, 
the impact of regionalism and devolution, and the relationship between different 
forms of public accountability. The analysis throughout engages critically with 
judicial decisions in their political context, exposing inconsistencies and 
contradictions in legal reasoning and in the legal framework more generally. At 
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one point Leigh claims to proceed like an archaeologist, starting near the surface 
before digging deeper (p 141), but here as elsewhere the method is predominantly 
historical and a-theoretical. While the material is presented in four sections (Legal 
and Political Foundations; Accountability to the Public; Political Leadership and 
Decision-Making; and The Council and the Community) this review will concentrate 
on four recurring and interlinked themes. 

First, there is the long-established pattern in local government of contentious 
reforms imposed from above, involving structural reorganisation, the erosion of 
financial independence, and the introduction of new forms of public accountability. 
Leigh implies that the continued subjection of local government to central 
interference is inevitable in the absence of radical reform of the constitutional 
framework, which affords no special protection to local government. The weak 
foundations of local authority powers are examined in chapter 2. An illuminating 
contrast is drawn with private corporations: ‘Whereas in company law the legal 
regime is concerned with procedural matters only, leaving the raison d’étre of the 
enterprise to those who control and own it, in local government the law governs both’ 
(p 36). While one reform solution might appear to lie in a power of general 
competence, and/or in an overarching duty (‘of quasi-constitutional significance’) 
defining the mission and purpose of local government, this would imply a change in 
the long-term trend towards increasing centralisation that the present administration 
plainly has no intention of reversing. Instead we have had piecemeal relaxation of the 
ultra vires doctrine, involving the removal of commercially inconvenient restrictions 
on dealings with the private sector through the introduction of ‘certified contracts’; 
an expansion of specific discretionary powers to enter into partnership arrangements; 
and the introduction of a general duty and linked power of community initiative. 
While local government powers are generally limited and partial, central powers 
continue to increase. What makes the draconian new default powers under Best 
Value (the successor to CCT) contentious is their relationship with the local 
democratic process, in particular how they could be used to shortcut electoral 
accountability in pursuit of centrally imposed standards against which councils might 
be deemed to be under-achieving. While it is accepted that this does not appear to be 
the intention of the present government, the threat of moving local government 
further in the direction of local administration exists in the legal framework (p 343). 

The chapter on financial accountability (ch 4) demonstrates how local political 
accountability and responsiveness have been undermined repeatedly by centrally 
imposed controls and restrictions: on local taxation, through central grant distribution 
mechanisms and capping; and on expenditure, through auditors’ powers and the 
operation of fiduciary duty (p 139). The provisions for external review, inspections 
and central monitoring under Best Value are considered an example of the steady 
incursion of ever more sophisticated forms of audit into the public sector. Central 
interference has taken the form also of the imposition of mechanisms of consumer 
accountability, the very purpose of which has been to undermine local democratic 
control. In this context Leigh shows (ch 5) why consumerism provides an i 
basis for local government accountability. Individual rights frequently have to be 
balanced against community interests, and political choices made between the 
interests of different groups of public service users. The language of consumer rights 
is not appropriate for some local government functions (for example police services 
and social work) that involve a mixture of rights, duties and discretions. 

A second theme concerns the role of the judiciary in circumscribing local authority 
powers through the ultra vires doctrine. The argument is that judicial interpretation 
has been too restrictive, tending to limit the discretion of local politicians often on 
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dubious or spurious grounds. Adherence to the traditional ultra vires principles has 
engendered excessive concern with legality, given too little recognition to local 
diversity, and failed to defer sufficiently to representative democracy. A succession 
of decisions in the 1980s and 1990s (Fewings, Wheeler, Allerdale) was premised on 
the assumption that since local authorities enjoyed no rights of their own, their 
actions must be justified by positive law — the opposite position to that governing 
private persons. In Fewings, the approach of the Court of Appeal in ruling ultra vires 
the authority’s decision to ban deer hunting did not take proper account of the fact 
that councils are elected bodies accountable to the electorate. Leigh argues that it 
would have been better to leave the difficult issues raised by this case to the 
politicians. ‘It is because councils are seen by the courts as less morally autonomous 
than private persons that they are denied the capacity to make legally enforceable 
judgments by reason of moral conviction’ (p 45). 

The fiduciary principle comes in for particular criticism as an example of the 
judicial tendency to discount democratic legitimacy and restrict the discretion of 
local authorities, in this instance by elevating the duty of councils to ratepayers 
automatically above that owing to the electorate. By the time of Bromley, the 
fiduciary principle bad evolved from a relatively narrow basis in cases such as 
Roberts v Hopwood into a free-standing and overriding ‘canon of construction’ by 
which the apparently wide discretionary powers enjoyed by councillors could be cut 
down (p 137). Leigh distinguishes his position from that of Loughlin, who is regarded 
as having taken an inordinately optimistic view of the apparent restraint exercised by 
the judiciary on this issue post-Bromley. The fiduciary principle appears particularly 
anomalous in the light of new duties of local authorities under Best Value and the 
Local Government Act 2000, which imply responsibilities to a much wider range of 
interests than are likely to be accommodated within the trust concept. With regard to 
the attempt by councils to justify their decisions specifically by reference to their 
political mandate, the negative attitude of the judiciary towards representative 
democracy is again clearly evident. While conceding that locally elected politicians 
should not be able to enlarge their powers simply by electoral endorsement of a 
manifesto that is potentially unlawful, Leigh favours the Tameside over the Bromley 

in giving local authorities a wider margin of discretion. 

In the later chapter on The Politics of Local Contracts (ch 9) the theme of judicial 
mistrust of local democracy is further explored, and more assumptions and internal 
contradictions in legal reasoning revealed. For example, the courts have been 
generally hostile to the exercise by local authorities of dominium (the implemen- 
tation of policy through use of wealth and property) on the basis that local authorities 
should be restrained from playing at politics or law enforcement outside the areas 
strictly delegated to them under legislation. But judicial hostility is ‘in some respects 
less readily understandable than criticisms that may be made of the similar use of 
contractual largesse by central government’ (p 281). Leigh contends that ‘the 
consequence of applying public law principles to local government contracts has 
been the creation of a distinctive body of public contract law, which modifies each of 
the core tenets of contract doctrine applicable where both parties are private 
individuals’ (p 304). The incoherence of the assumption that ‘political’ consider- 
ations in local authority contracting are irrelevant and unlawful, whereas 
‘commercial’ ones are pertinent, is exposed. ‘Although purportedly using models 
derived from private-sector behaviour, in fact the courts and Parliament have used a 
quite limited vision of commercial behaviour which always has the effect of 
constraining local authorities by subjecting them to an additional layer of control to 
those applicable in the private sector’ (p 304). While motive is not a factor in most 
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business contractual decisions (presumably market forces prevent action for ‘non- 
commercial considerations’), justified by company law mechanisms of account- 
ability to shareholders, ‘the local authority cases demonstrate a startling unprepared- 
ness to trust the equivalent accountability mechanism of the franchise’ (p 288). In 
sum, ‘it is hard to avoid the conclusion that the notion of commercial behaviour 
imposed on local government has in fact been a cover for a level of public control of 
public contracts, ie a distinctive law of public contracts travelling in disguise’ (p 
304). 

In a third key theme, the adequacy of the legal framework (consisting of statutory 
powers as interpreted in judicial decisions) in enabling local authorities to discharge 
their legal responsibilities is subjected to critical scrutiny. The absence of sufficiently 
extensive powers is argued to be particularly serious in the light of the 
‘communitarian twist’ that New Labour has given the original Conservative idea 
of the ‘enabling council’, involving the imposition of new responsibilities for 
community leadership and coordination. For example, one concern is that the power 
of local authorities to promote or improve the economic, social, or environmental 
well-being of their area will amount to little more than a symbolic change (p 61). If 
the idea of community leadership is to be taken seriously, it implies more discretion 
than councils currently enjoy, and powers which distinguish them from other 
agencies and actors operating on the local stage (p 346). Here as elsewhere, the 
success of the initiative will depend on the attitude of the courts. It will depend also, 
however, on ministerial guidance and on the readiness of the Secretary of State to 
relax central restrictions. Similarly, the best value framework contains provisions that 
allow for the selective removal of statutory legal constraints impeding the ability of 
local authorities to meet performance targets, and for the granting of new powers (for 
example in respect of the formation of local authority companies) to facilitate their 
achievement. The Secretary of State also has the discretion in individual cases to 
amend the list of ‘non-commercial matters’ that must not be taken into account in 
tender and contract award processes. Due in part to such flexibility, Best Value is 
regarded as increasing the freedom of local authorities to experiment with new modes 
of service delivery, and is welcomed as potentially more respectful of local 
democracy than CCT. 

A fourth and final theme concerns the unsatisfactory constitutional position of 
local government and the need for radical reform. Such reform would enshrine the 
principle of pluralism within the state, and ensure a degree of financial and legal 
independence that would enable local authorities to engage in experimentation. It 
would bring the UK into line with the constitutional recognition of local government 
enjoyed in other countries, and more immediately secure compliance with the spirit 
of the European Charter on Local Self-government. More generally, constitutional 
reform is argued to be necessary to counter the manifest distrust of representative 
democracy which underlies contemporary legislative and judicial developments and 
which the legal framework permits and encourages. The definitional problems and 
technical difficulties that would accompany constitutional reform are acknowledged: 
What are the quintessential local functions that should be guaranteed? What would 
there be to stop them being undermined by (for example) government sponsorship of 
parallel providers, rather than frontal attack (p 31)? Should the powers be exclusive 
or concurrent with regional and central government? Nevertheless, the unambiguous 
conclusion is that ‘the lack of a written constitution with a clear role and a protected 
status for local government is a continuing deficiency’ (p 346). 

While the author’s commitment to representative democracy runs through all these 
themes, there remains a certain hesitancy and ambivalence towards local 


156 © The Modem Law Review Linnted 2002 


January 2002] Reviews 


government. On the issue of constitutional reform, the danger of over-protection is 
recognized. ‘A constitutional provision which prevented, for example, a future 
reorganization of a form of local government which because of social changes had 
become unresponsive would be a mixed blessing’ (p 32). Local government is 
distinguished from other bodies exercising power at the local or regional levels by its 
elected character, yet low participation rates in local elections, complexity of voting 
arrangements, and the irrelevance of local issues in voting behaviour have 
undermined this basis of legitimacy (p 13). The ambivalence surfaces elsewhere, 
for example, in the discussion of financial accountability. While financial autonomy 
is one of the preconditions of effective experimentation by local authorities, without 
which even the meager powers currently enjoyed are virtually worthless, local 
finance cannot be treated as just a local phenomenon since it constitutes one-sixth of 
public spending and is of considerable importance for the Government’s goals for the 
economy (p 101). On consumer accountability, Leigh concedes that there is a 
national interest in the administration locally of services such as education, and that 
the central imposition of mechanisms of consumer empowerment has been necessary 
in some instances to compensate for unresponsive council bureaucracies. 
Furthermore, some central initiatives such as performance indicators are 
acknowledged to have the capacity to improve local democracy by increasing 
transparency and enabling local politicians to be held to account (p 180). 

Here, as elsewhere, Leigh’s position may be criticised for its lack of a theoretical 
framework that might help inform analysis of the competing legitimacy claims of 
local and central government. Such a framework might also have provided the basis 
for a more considered evaluation of the generally limited nature of local authority 
powers, the wide discretionary powers reserved for the Secretary of State in recent 
legislation, and central government’s policy objectives and the various means 
(incentives, financial rewards, selective relief from restrictive rules) being deployed 
in their attainment. In this regard the book compares unfavourably with Loughlin’s 
treatise on central-local relations, although the theory of juridification on which that 
work was based would not necessarily be helpful in analysing contemporary 
developments. Assuming that the centralisation thesis (the conventional wisdom on 
central-local relations) remains valid at a time of transition from government to 
governance in the ‘centreless society’, the question is whether the issues it raises can 
be avoided in any analysis of law, politics and local government. If it is true that 
‘modern academic lawyers seem only to be interested in local government in terms of 
its legal conflict with the centre’ (p vii), this may be because it is just this relationship 
(whether of conflict, partnership, or domination and subordination) that holds the key 
to the understanding of modern local government. 

The absence of theory arguably has the effect of restricting explanation and of 
diminishing the significance of some contemporary socio-legal developments. On 
public contracting (ch 10), Leigh contends that the fragmentation of the local state 
(through privatisation, the growth in quangos, the channeling of public service 
provision through alternate bodies, and the increasing role of the voluntary sector) 
has been accompanied by a ‘shift in modes of regulation, away from reliance solely 
on legislation imposing powers and duties and towards legal devices associated with 
the private sector: contracts, partnerships, and joint ventures ... These legal forms 
have been used not merely to mediate relations with the centre but also as a means of 
offsetting the fragmentary effect’ (p 305). Clearly the changing role of local 
authorities implies a focus on contractual powers and the need for their general 
reform if new responsibilities are to be fulfilled. One of the main tasks confronting 
central government is how to provide institutional mechanisms for the ‘re-assembly’ 
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of the fragmented local state through contracts, partnerships and joint ventures 
linking the various private and public agencies performing public functions. 
However, the unqualified view that private legal institutions are becoming more 
important may underplay the public character of many of the new contracting 
arrangements and the extent to which they are the specific creations of government 
policies. What requires analysis in the present period is the co-existence of increased 
centralisation, not just with greater fragmentation and inter-dependence, but with the 
delegation of increased powers to public agencies (including local authorities) in 
regulatory frameworks preserving central government controls and powers of 
intervention. In the absence of a theoretical perspective that might have engaged with 
such issues, the concluding chapter presents a summary of recent legal reforms rather 
than offering any development of the book’s core themes or final evaluation of what 
is distinctive about “The New Local Government’. 

These, however, are minor quibbles. Law, Politics, and Local Democracy provides 
a welcome complement both to studies on central-local relations in the Conservative 
era and to standard texts concerned with the substantive law of specialist fields within 
local government. The breadth and depth of treatment are impressive, with new 
angles being opened up in generally well-trodden debates, for example in the 
comparison and contrast between private and public law approaches to local 
authority contracting. Judicial decisions in key cases (Wheeler and Fewings, 
Tameside and Bromley) are illuminated by being set in their political context. The 
clear and detailed analyses of legislative developments are supported by meticulous 
and well-documented research into the history and background of present and past 
government policies. The book succeeds admirably in its aim of being relevant not 
just to students of public law, public administration, and politics, but to local 
government officers and councillors working at the interface of law and politics. Just 
as important from the viewpoint of academics grappling with contemporary 
developments in local government law and practice, Leigh’s achievement is to have 
provided a stimulus and an indispensable resource that will help direct further socio- 
legal research. 


Peter Vincent-Jones* 


* Lancashire Law School, University of Central Lancashire. 
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Most international lawyers approved of the 1999 bombing of Serbia by the 
members of the North Atlantic alliance. But most of them also felt that it was not 
compatible with a strict reading of the UN Charter. The article describes the 

techniques through which international lawyers tried to 
accommodate their moral intuitions with their professional competence. The 
urge to achieve this, the article argues, arose from a general turn to ethics in the 
profession that has been evident since the end of the Cold War. This has often 
involved a shallow and dangerous moralisation which, if generalised, transforms 
international law into an uncritical instrument for the foreign policy choices of 
those whom power and privilege has put into decision-making positions. 


In a famous talk nearly forty years ago Professor Martin Wight of the London 
School of Economics posed the question about why there was no international 
theory. One of the reasons he found is the fact that it would have to be expressed in 
the languages of political theory and law. But these were languages that had been 
developed in the thinking about the state and about the control of social life in 
normal conditions: 

Political theory and law are maps of experience or systems of action within the realm of 

normal relationships and calculable results. They are the theory of the good life. 

International theory is the theory of survival. What for political theory is the extreme case 

(as revolution or civil war) is for international theory the regular case.! 
The distinction between the normal and the exceptional came to be part of the 
Realist explanation for why international law was such a weak structure. In the 
domestic context, situations are routine. Political normality by far outweighs the 
incidence of the exception — that is, ultimately revolution. By contrast, the 
international context was idiosyncratic, and involved ‘the ultimate experience of 
life and death, national existence and national extinction’. It was not the realm of 
the regularised search for happiness or avoidance of displeasure: it was struggle for 
survival. Political theories would not apply and legal rules would not work because 
the need for survival far outweighed the need for compliance. 

Lawyers are not, of course, insensitive to the distinction between the normal and 
the exceptional. ‘Hard cases make bad law’ we say. Few would fail to distinguish 


* Department of Public Law, University of Helsinki, Finland. 
1 M. Wight, “Why is There ıs no Intemational Theory?’ in H. Butterfield and M. Wight (eds), 
Essays in the Theory of International Politics (London: George Allen and 
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between the law regulating the provision of parking tickets to diplomats and the 
law concerning the use of force. In the recent Nuclear Weapons case (1996) the 
International Court of Justice came very close to admitting that no law could 
govern the case of self-defence when the very existence of the State was at stake.? 
During the Cold War, international lawyers largely gave up any attempt to 
conceive of the balance of power in terms of legal rules or principles. The dark 
passion of Great Power politics overwhelmed law’s rational calculations. Thus 
many have understood the post-1989 transformation as a move from an exceptional 
situation to a normality where the rules of civilised behaviour would come to 
govern international life. The limitation of the scope of law during the Cold War 
had been an anomaly; now it was possible to restart the project of organising the 
administration of the international society by the Rule of Law in the image of the 
liberal West. Collective enforcement under the UN Charter ‘would function in a 
regular and non-selective manner each time that circumstances required it, thus 
providing an institutional guarantee to the broad core of constitutional principles’. 
Sovereignty would lose its exceptional force as a barrier against the enforcement of 
human rights, democracy or the requirements of the global market. The indictment 
of Pinochet and Milosevic would imply a rejection of the ‘culture of impunity’ that 
seemed such a violation of normal legal accountability.* The creation of the ad hoc 
war crimes tribunals on the Former Yugoslavia and Rwanda and the establishment 
of the International Criminal Court in Rome in 1998 would augur a ‘new world 
order based on the rule of international law’ and continue the constitutionalisation 
of the international order, celebrated as a major implication of the new dispute- 
settlement system under the World Trade Organisation.® 

The completion of the international legal order by bringing ‘exceptional’ situa- 
tions within its compass has taken place through an increasing deformalization, 
accompanied by a turn to ethics in the profession. To illustrate this, I shall examine 
the legal argument about the bombing of Serbia by the North Atlantic Treaty 
Organisation (NATO) in 1999. This enables me to provide a focused genealogy of 
modern international law as it moves, in a familiar succession of argumentative 
steps, from formalism to ethics, in order to capture within law a great crisis that 
under the old, ‘realistic’ view would have fallen beyond its scope. But it also 
allows me to argue that the obsession to extend the law to such crises, while 
understandable in historical perspective, enlists political energies to support causes 
dictated by the hegemonic powers and is unresponsive to the violence and injustice 
that sustain the global everyday. The ‘turn to ethics’ is profoundly conservative in 


2 ICI, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, Reports 1996, paras 90-97 
and 105 E (dispositif). 

3 G. Abi-Saab, ‘Whither the Intemational Community’ 9 EJIL (1998) 264 

4 Ont of the wealth of writings on the matter cf Jill M. Sears, ‘Confronting the ‘Culture of Impunity”: 


International Humanitarian Law’ 9 EJIL (1998) 8. The establishment of war crimes tribunals as an 
aspect of liberal legalism’s projection of domestic ideals at the international level 1s usefully discussed 
ın GJ. Bass, Stay the Hand of Vengeance. The Politics of War Crimes Tribunals (Princeton NJ: 
Princeton University Press, 2000) esp 16-36. 

6 cf Emst-Uloch Peteramann, ‘The WTO Consttution and the Millennium Road’ in Marco Bronkers 
and Reinhard Quick (eds), New Directions in International Economic Law Essays in Honour of John 
H. Jackson (The Hague’ Kluwer, 2000) 111-133 and id. ‘Constitutionalism and Intemational 
Adjudication: How to Constitutionalize the UN Dispute Settlement System?’ 31 NY. Univ J. of Intl L 
& Pol (1999) 753-790. Astonuahmgly, many intemational lawyers continue to interpret the UN 
Charter as a ‘constitution of mankind’, eg Bruno Simma and Andreas Paulus, “The ‘International 
Community” Facing the Challenge of Globalization’ 9 EJIL (1998) 274. 
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its implications. Many critics have observed the ‘ideological’ character of 
‘Kosovo’.? What I wish to do is to generalise from that incident to the state of 
the discipline as it struggles to find credibility and critical voice in the conditions 
of increasingly imperial politics. 


I 


The bombing of Yugoslavia in the spring of 1999 caused around 500 civilian 
casualties. From the perspective of the Western Alliance, these deaths were 
perhaps a tragic but unavoidable collateral damage. For international lawyers, they 
are an agonising puzzle: humanity’s sacrifice for the gift of the Rule of Law or the 
consummation of a blatant breach of the UN Charter? Part of the agony stems from 
the difficulty to think that those are the only alternatives. In some ways, formal law 
seems unable to deal with Kosovo. So many prefer to describe it through the 
discourse of diplomatic or military strategy: you could not negotiate with 
Milosevic, the only language he understands is force! Others seek to encompass 
those deaths within the frame of historical causality: it has always been bad down 
there, it could not be changed overnight — what is important is the creation of the 
conditions for a more democratic Yugoslavia, and a more humane international 
order. But most commentators have envisaged Kosovo as a moral or ethical issue, a 
matter of rights or principles. It is this perspective that tends to separate Kosovo 
from the old world of the Cold War. While ‘then’ it was all a calculation of 
military force and balance of power, ‘now’ it has become a matter of moral ideals, 
self-determination, democracy and human rights. When the Secretary-General of 
the North Atlantic Treaty Organisation announced that the attack on Serbia had 
commenced, he did this in the following terms: 

We must stop the violence and bring an end to the humanitanan catastrophe now taking 

place in Kosovo. We have a moral duty to do so.? 


What is the relationship between ‘moral duty’ and the question about the 
lawfulness of the killing of the 500? A simple answer would be to relegate the 
former into a matter of the private conscience, or describe it as part of the foreign 
policy debate about the pros and cons of Western involvement. But this would be 
uncomfortably close to Cold War Realism and would counteract the urge to think 
about the international world, too, in terms of the ‘theory of the good life’. Now 
there have of course been lawyers who have claimed that there is no reason why 
the law should not be applicable to any international matter, including the high 
politics of survival. This conclusion has been sometimes received from the nature 
of law as a complete system.!° NATO was either entitled to bomb Serbia or it was 


7 cf especially Olivier Corten, ‘Les ambiguités de la reference au droit intemational comme facteur de 
Iégitimation portée et signification d’une déformalisation du discours Iégaliste’ in Olivier Corten and 
Barbara Delcourt, Droit, légitemation et politique exterieure: l'Europe et la guerre du Kosovo 
(Bruxelles: Broylant, 2000) 223-259 and Anne Orford, ‘Muscular Humanttariamsm: Reading the 
Narratives of the New Interventionism’ 10 EJIL (1999) 679-711. 


Rights Watch estimates that about 500 civilians were killed in approximately 90 incidents. cf 
Amnesty Intemational, NATO/Federal Republic of Yugoslavia. ‘Collateral Damage’ or Unlawful 
Killings? Violations of the Laws of War by NATO during Operation Allied Force (Amnesty 
International, Jane 2000) 1 n 2. 

9 NATO Press release (1999) 041 (14 March 1999). 

10 The completeness of international law was the focus of much of the inter-war reconstructive 
jurisprudence. For Hans Kelsen, completeness was an outcome of the formal principle of the 
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not. Tertium non datur. Surely it is an essential part of the Rule of Law that society 
contains no corner of outside-the-law. Surely it would seem strange if the law had 
nothing to say about the civilian casualties in Serbia. But what does the law say? 
And with what conviction? 

After over two years of debate, the positions are well known. For some, 
‘Kosovo’ was a formal breach of the UN Charter and there is nothing more to say 
about it. Others read their moral intuitions as part of the law: because the 
intervention was morally necessary, it was also lawful. But most lawyers — 
including myself — have taken the ambivalent position that it was both formally 
illegal and morally necessary.'! Such schizophrenia tears wide open the fragile 
fabric of diplomatic consensus and exposes the aporia of a normative structure 
deferring simultaneously to the impossibility of ethical politics in a divided and 
agnostic world and the impossibility not to assess political action in the light of 
some ethical standpoint. The agony of lawyers that parades through conferences 
and symposia on Kosovo and manifests itself in the odd view that brings law and 
ethics together by assuming that the Council ‘legalised’ the NATO action ex post 
facto,’ suggests that whichever conclusion one holds, it remains a rather 
secondary rationalisation in view of the speciality of the events. 

To think of Kosovo as law is to move it from the realm of the exceptional to that 
of routine. It becomes a ‘case’ of a ‘doctrine’ — the law of humanitarian 
intervention. To the extent that we then wish to take account of its special aspects, 
and admit various informal arguments to characterise it, it moves us in the 
direction of the idiosyncratic, personal — until at the end it becomes the single 
situation that appeals to us not through the rational rhetoric of the rules but its 
singular meaning, as it were, through our souls. In this way, I suggest, Kosovo has 
invited international lawyers to throw away dry professionalism and imagine 
themselves as moral agents in a mission civilicatrice. A particularly shallow and 
dangerous moralisation that forecloses political energies needed for transformation 
elsewhere. This is why my title picks up the spontaneous cry — ‘the Lady protests 
too much, methinks’ — that Shakespeare put into Queen Gertrude’s mouth. The 
debates reveal that ‘Kosovo’ is not only about what happened ‘out there’ — in the 
play that Hamlet had staged for his mother to watch — but also, and importantly, 
about what took place ‘in here’, the audience. Reacting to the play Queen Gertrude 
was reacting to her own guilt which, of course, was the real subject being dealt 
with. Analogously, Kosovo has come to be a debate about ourselves, about what 
we hold as normal and what exceptional, and through that fact, about what sort of 
international law we practice. 


a ee Os, 
exclusion of the third. More infinential has been the theory of maternal completeness that forms the 
heart of one of the most important books of 20th century intemational jurisprudence, Hersch 


11 This argument is expressly made eg in Antonio Cassese, ‘Ex miuria ius oritur: Are We Moving 
International Legi 
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international lawyers’ reaction, cf Siegfned Schieder, ‘Pragmatism as a Path towards a Discursive and 
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Let me now trace the eight steps through which international lawyers are 
transformed into moralists by the logic of the argument from humanitarian 
intervention, that also traces modern international law’s odyssey for ‘policy- 
relevance’. 


Step 1: (Formal law stricto sensu — law as pure form). Lawyers who held the 
bombing illegal base this on the formal breach of Article 2(4) of the UN Charter 
that was involved. As is well-known, the article admits of only two principal 
exceptions: authorisation by the Security Council and self-defence under Article 
51. Neither was present. Ergo, the bombing was illegal. Although there is little 
doubt of the professional correctness of this conclusion, it still seems arrogantly 
insensitive to the humanitarian dilemmas involved. It resembles a formalism that 
would require a head of state to refrain from a pre-emptive strike against a lonely 
submarine in the North Pole even if that were the only way to save the population 
of the capital city from a nuclear attack from that ship — simply because no ‘armed 
attack’ had yet taken place as required by the language of Article 51. But does the 
law require the sacrifice of thousands at the altar of the law? Surely the relevant 
texts should be read so as to produce a ‘reasonable’ result. If it is the intention of 
the self-defence rule to protect the State, surely it should not applied in a way to 
bring about the destruction of the State. 

How does one know whether self-defence is applicable? 

Clearly, this cannot be determined independently of a definition of the relevant 
‘self. For the North Atlantic Alliance it may not be implausible to think of 
European security as a matter for its own security. Or perhaps the relevant ‘self’ 
was the Albanian population in Kosovo — in which case the NATO attack might 
have been lawful assistance for a people struggling for self-determination under the 
1975 Friendly Relations Declaration.!3 To what extent might such considerations 
offset the requirement of prior armed attack? In order to give sense to the normal 
meaning of the language of the relevant instruments, and solve hierarchical 
controversies, it is necessary to move to interpretation, that is beyond the pure form 
of articles 2(4) and 51. 


Step 2: (Formal law lato sensu — law as representative for ‘underlying’ social, 
historical, systemic, or other such ‘values’ ). Although it is difficult (though by no 
means impossible) to sustain humanitarian intervention as a formal custom,’* many 
might receive it from the object and purpose of the Charter, supported by a series 
of General Assembly resolutions plus the residual custom that contains a principle 
of proportionality and perhaps no longer sustains sovereignty against massive 
human rights violations. In case of the Charter, recourse to its object and purpose is 
‘of special significance’ due to its constitutional nature and extreme difficulty of 





13 UNGA Res 2625 (XXV). 
14 Unsurprisingly, tbe customary law argument enjoys wide support among United States lawyers such 


mtervention. Cf. Dino Kntsiotis, ‘Appraising the Policy Objections to Humanitarian Intervention’, 19 
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carrying out formal revisions.!3 There is no doubt that the violent oppression of 
ethnic Albanians in Kosovo by the Milosevic regime was against the Charter. If the 
Charter prohibits such oppression then surely it must also provide the means 
whereby it is discontinued. Remember the non-recognition of South Rhodesia by 
the UN during 1965-1979, the sanctions against South Africa, or the official 
international community’s silence after India’s intervention in East Pakistan in 
1971. If sovereignty is an expression of communal liberty and self-rule, then surely 
it cannot be permitted to destroy them.!6 ‘[A] jurist rooted in the late twentieth 
century can hardly say that an invasion by outside forces to remove [an usurper of 
power] and install the elected government is a violation of national sovereignty’ .!7 

Notice that the argument in the opposite direction occupies the same terrain. 
Why would it be necessary to stick closely to the formal prohibition of force and 
the narrow understanding of the exceptions thereto? Well, surely because of the 
dangers of abuse and selectivity, the fact that ‘[mlilitary enforcement raises the 
spectre of colonialism and war’.!® There is no space of ‘innocent’ literality. If 
challenged, a restrictive view — even if motivated by bona fides concerns of 
intellectual rigour — is immediately called upon to produce a substantive defence 
and will thus reveal its underlying ideology.!9 At that point we have irrevocably 
left formalism for hermeneutics. Law is now how it is interpreted. As the ‘deep- 
structural’ values which the interpretation is expected to reveal do not exist 
independently of human purposes, we are down the slippery slope of trying to 
identify those purposes. This might be accomplished in different ways. 


Step 3: (Instrumentalism). As human activity, international law is not a mechanic 
transformation of a piece of textual information into action. It is, rather, activity 
with a point, oriented towards a human purpose. The point of criminal law is to 
maintain social peace; the point of contract is to exchange goods. Without such 
point, the law and the contract would seem utterly meaningless or aspects of some 
strange metaphysics. This is how a Martian might feel trying to interpret what 
parliaments and businessmen do in abstraction of any point: the raising of the 
hands, the filing of the ballot, the exchange of pieces of paper — exotic rituals 
indeed, which we understand as the point-oriented activities of legislation or trade. 
The same with international law, of course. The point of the UN Charter is to attain 
peace, human rights, economic welfare. We do not appreciate the Charter because 
of some mystical quality of its text or the aura of its authors. The Charter is not 
God. We honour it because we believe it leads us to valuable secular purposes. 
This is also how many lawyers understand the sacrifice of the 500 Serbs.” The 
sacrifice is justified by the point of the Charter, to prevent aggression, to bring 
peace to the Balkans, to protect human rights and self-determination. Or 
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conversely it was mass murder because the Charter seeks to prevent aggression, 
protect sovereignty, to channel disputes into UN organs. If human activity is an 
activity with a point, and the UN is a human activity, then to understand it — and 
not simply to apply its formal text - we must examine whether the point of the 
Charter and the point of the sacrifice do or do not coincide. But now a formidable 
problem emerges. 

If law is thoroughly instrumental, we should be able to ascertain what it is an 
instrument for. But if we do know that, we already have access to an objective 
moral world of what ‘we’ as UN members want (or what is ‘good’) and no longer 
need (formal) law at all — except as a practical guide on how to get there. But — and 
here is the difficulty — if law is just a ‘practical guide’ to reach a point, then we 
have no need for it if we already know the point. We have then silently stepped out 
of the melancholy agnosticism of legal modemity, and entered an earthly paradise 
in which (1) we can think of ourselves as (again) capable of knowing the good in 
some inter-individually valid way without the necessary intervention of any 
authority, or mediator; and (2) the things we know are good are coterminous with 
each other, there is no conflict between them, and consequently no need for rules 
on conflict resolution. Morgenthau was wrong: human life is not tragic, utopia is 
available. Morgenthau was right, it does not include a binding, formal law.?! 

The ‘object and purpose’ test is not just a technique; it is a replacement of the 
legal form by a claim about substantive morality. It thus involves difficulties of 
philosophical anthropology and epistemology that bring us to the edge of 
modernity, and maybe beyond. But it also meets with the practical obstacle that 
people — and States — still do disagree on what is good, and, by extension, how the 
Charter should be interpreted. Far from resolving the problem of Kosovo, 
hermeneutics restates that problem in another vocabulary: the sacrifice was 
necessary for the same reason that it seemed necessary for Abraham to kill Isaac. 
Because that is what God said.~ Verbal uniformity may sometimes reflect or bring 
about substantive agreement. But often it veils disagreement, and when it does, 
merely to insist on ‘strict compliance’ with the rule is pointless as the disagreement 
is about what there is to comply with in the first place.” 


Step 4: (Utilitarianism) Well, you might think, it is true that formal law does not 
solve the issue, and that God is not available for guidance, but that this is to 
exaggerate the difficulty. Perhaps, you think, all that is needed is to balance the 
stakes, to calculate. Is it not the purpose of political action to attain the greatest 
good of the greatest number? If intervention can save more lives than it might 


L Immm 
21 The view that human interests or wants are essentially compatible and that social problems are thus 
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Twenty-Years’ Crisis 1919-1939 (London: Macmillan, 2nd ed, 1946) esp 40 et seq, 80-88 and Hans 
Morgenthau, Scientific Man vs Power Politics (Chicago: Univermty of Chicago Press, 1946). 

22 For this familar parable in another, but related context, cf Martti Koskenniemi, Faith, Identity and the 
Killing of the Innocent. International Lawyers and Nuclear Weapons, 10 Leiden Joumal of 


argument Koskenniemi, * 
Compliance with Environmental Treaties’ in Winfried Lang (ed) Sustainable Development and 
International Law (London, Dordrecht, Boston: Nijhoff, 1995) 91-96. 


© The Modem Law Review Limrted 2002 165 


The Modem Law Review [Vol. 65 


destroy, then it must be carried out. The 500 were sacrificed for the greater good. 
Many of us often reason this way. Much recent international regulation has 
refrained from laying down substantive do’s and dont’s and instead referred to an 
ad hoc balancing of interests in a contextual, deformalised fashion, in order to 
attain the greatest overall utility.4 But of course, many of us are aware of the 
problems, as well, familiar as they have been since John Stuart Mill’s adjustment 
of Benthamite ‘pig-philosophy’. Which items are included in the calculation? How 
are those items weighed against each other? Would massive destruction of nature 
be part of the package — how might it compare to civilian deaths? What about the 
formal status of the victims: surely the cost of 10 dead pilots — by flying lower in 
order to hit only true military targets — might have been a more acceptable offer for 
the Rule of Law than 500 Serbian civilians. But what is the ratio and which are the 
relevant values? What about accepting the death of 1000 soldiers in a ground 
campaign to spare 500 civilians as an offshoot of an air war? But at some point it 
becomes abominable to count heads in this way. The targeting of old Serbs in order 
to save young Kosovar Albanians might work as an effective deterrent in which the 
ratio in terms of saved years of life would clearly be in favour. But it would make 
banal the value of lives, and inculcate an insensitive and dangerous bureaucratisa- 
tion that lowers the threshold towards killing if only that might seem rational under 
some administrative reason. Besides, it presumes full knowledge of the sacrifice 
that is going to be required and the consequences of alternative scenarios. But we 
know now that NATO knew precious little of the actual effects of its bombing on 
the ground — and had still less idea about the political results. As Thomas Nagel has 
put the point: ‘Once the door is opened to calculations of utility and national 
interest, the usual speculations about the future of freedom, peace, and economic 
prosperity can be brought to bear to ease the consciences of those responsible for a 
certain number of charred babies’. 


Step 5: (Rights) Because of such formidable difficulties, many would say that law 
or morality are not just about head-counting: surely they are also about justice, in 
particular about rights. Rights, in this version, act as ‘trumps’ that prohibit the 
carrying out of policies that would otherwise seem to provide an 

benefit.” Indeed, Article 6 of the 1966 UN Covenant on Civil and Political Rights 
lays down the right to life without provision for exception. Because there is no 
derogation from right to life, the bombing was illegal. But of course, the right to 
life is not absolute in this way: the provision prohibits only the ‘arbitrary’ 
deprivation of life and what is ‘arbitrary’ is to be defined in casu. Killing in war or 
in self-defence does not qualify as breach of Article 6.2” But the point is larger. 
Rights are always consequential on a prior definition of some benefit as ‘right’ and 
on contextual appreciation where rights-language is given a meaning (especially in 





24 A good example of this ıs the 1997 UN Convention on the Law of the Non-Navigational Uses of 
International Watercourses, UN Dec A/RES/51/229 (8 July 1997). The Treaty merely lays down a 
general standard of ‘equitable and reasonable uthzation’ that reserves the determination of permitted 
and prohibited uses to an open-ended mult-factor calculation ‘taking into account the interests of the 
watercourse States concemed, consistent with the adequate protection of the watercourse’ (Article 
5(1) in fine) 

25 T. Nagel, Mortal Questions (Cambndge: Cambridge University Press, 1979) 59. For a good account 
of the problems of utilitarian arguments about killing in war, cf. Richard Noman, Ethics, Killing and 
War (Cambridge: Cambridge University Press, 1995) 44-50. 

26 The idea of rights as ‘political tramps held by individuals’ is famously defended in Ronald Dworkin, 
Taking Rights Seriously (Cambndge MA: Harvard University Press, 1977). 

27 ICJ, Threat or Use of Nuclear Weapons (Advisory Opinion) Reports 1996 paras 24-5. 
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terms of somebody’s enforceable duties). Likewise, conflicting rights can only be 
put to a hierarchy by reference to some policy. about the distribution of entitlements 
under conditions of relative scarcity. In other words, rights depend on their 
meaning and force on the character of the political community in which they 
function.2 This applies also to the right to life. Abortion and euthanasia, for 
instance, receive normative status only once we know the society that is our 
reference-point. In the practice of international institutions — that is to say, within 
the ‘thin’ culture of public cosmopolitanism — rights turn into effects of utilitarian 
calculations. Far from ‘trumping’ policies rights defer to them. To believe 
otherwise is to accept some policy about rights as binding in an absolute, non- 
political way — that is to say, to believe it was given to human society instead of 
created by it, like God’s words.» 


Step 6: (Legislative discourse) But if humanitarian intervention involves deference 
to political principles or balancing calculations, then it threatens to degenerate into 
a pretence for the use of power by those who have the means. After all, Hitler, too, 
intervened in the Sudetenland to protect the German population. To avoid this, 
many have suggested the establishment of criteria for such intervention that would 
check against the possibility of political misuse. If those criteria were clear enough, 
it would be possible to ascertain objectively — automatically — whether an 
intervention was justified or not.3! However, this is to restate the difficulty with 
rules. However enlightened, peaceful and rational the appliers are, rules cannot be 
applied in the automatic fashion that their proponents suppose. This is because any 
rule or criterion will be both over and under-inclusive. It will include some cases 
that we did not wish to include and it will appear to leave out some cases that we 
would have wanted to include had we known of them when the criteria were 
drafted. Say the criterion allows intervention if 500 are killed. From the perspective 
of a devout Catholic nation, this would allow, perhaps even call for intervention to 
prevent the thousands of cases of abortion routinely practised in the secular West. 
Surely that would seem over-inclusive. But it would also leave out the case of 
where only 400 were killed. But would this not be quite arbitrary? Should there 
really be no difference between the case where the 400 were military men, killed in 
combat, or new-born babies, charred to death in their cradles because they belong 
to an ethnic minority? 

A very precise (‘automatic’) criterion would be undesirable for the reason Julius 
Stone pointed out in a related context, namely because it would be a ‘trap for the 
innocent and a signpost for the guilty’ 3? It would compel the well-meaning State to 
watch the atrocity being committed until some in itself arbitrary level has been 
attained — and allow the dictator to continue until that very point. A criterion is 
always also a permission. This is how far I can go! It is precisely for this reason 
that the attempts to define ‘aggression’ have either failed or ended up in parody. 


NN 

28 M. Koskenniem, ‘The Effect of Rights on Political Culture’, in Philip Alston (ed) EU and Human 
Rights (Oxford: Oxford University Press, 1999) 99-116. 

29 cf Chris Brown, ‘Universal Human Rights: A Critique’, in T. Dunne and N.J. Wheeler (eds), Human 
Rights and Global Policies (Cambndge: Cambridge Umversity Press, 1999) 111-114. 

30 Which is how they are defended eg in MJ. Perry, The Idea of Human Rights. Four Inquiries (Oxford: 
Oxford University Press, 1998) 11-41. For the classical critique, cf Edmund Burke, Reflections on the 
Revolution in France (1790, Stanford: Stanford University Press, ed by J.C.D. Clark, 2001) 217-221. 

31 For a long list of references to academic studies that propose the development of ‘criteria’, cf Peter 
Malanczuk, Humanitarian Intervention and the Legitimacy of the Use of Force (Amsterdam: 
Spinhnis, 1993) 30 and 69 n298. cf also Krtsiotis, n 14 above, 1022-1024. 

32 J. Stone, Conflict through Consensus. UN Approaches to Aggression (Sydney: Maitland, 1977). 
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When the General Assembly in 1952 started to look for a definition, its concern 
was to check political misuse by the Security Council of its broad enforcement 
powers under Chapter VII. A definition was finally adopted by the Assembly in 
December 1974.33 In an operative part that contains eight articles and takes a good 
two sheets of the space of a regular UN Document the definition lists as 
‘aggression’ not only ‘first use of armed force by a State in contravention of the 
Charter’ but also other kinds of ‘invasion’, ‘bombardment’, ‘blockade’, ‘sending of 
armed bands’ as well as ‘substantial involvement’ in such actions. After the long — 
but non-exhaustive — list of examples, the definition then provides that ‘the 
Security Council may determine that other acts constitute aggression under the 
provisions of the Charter’. An exercise whose very point was to limit Security 
Council discretion ended up in defining as aggression whatever the Council 
chooses to regard as such! 

Little is to be expected of legislation. The more precise the proposed criteria, 
the more automatic their application, the more arbitrary any exclusion or 
inclusion would appear. And this would be arbitrariness not just in regard to some 
contested policy but to the humanitarian point of the rule. This is why it would be 
a mistake to assume that the definition of aggression failed due to the scheming 
malevolence of diplomats. Everyone participated in the exercise with two 
legitimate aims: (1) whatever you agree, do not end up curtailing the action of 
your home State when action is needed to defend its essential interests, and (2) try 
as best you can to prevent action that might be prejudicial to the interests of your 
State. Now when everyone participated in the debate on such instructions, the 
result could only be meaningless: language that is both absolutely binding and 
absolutely open-ended. 

An exercise to draft criteria for humanitarian intervention within the UN would 
end up as the definition of aggression. Because an absolute criterion such as ‘500’ 
allows the slow torturing to death of 499, flexible terminology is needed. The 
situation should be such that ‘fundamental human rights are being or are likely to 
be seriously violated on a large scale and there is an urgent need for intervention’. 
Like the definition of aggression, this seems both sensible and inconsequential. It is 
responsive to the humanitarian urge and avoids the danger of absolutism — but only 
by simultaneously opening the door for military action in dubious cases, and 
facilitating the tyrant’s hypocrisy. We are back in the original situation. As soon as 
the rule is no longer automatic, but involves discretion, the possibility of abuse that 
it was the point of the rule to eradicate reappears.” Why? 

The proposal to legislate over responses to massive human rights violations 
brings forth the very problem that Martin Wight pointed out: namely that formal 
rules work well in a domestic normality where situations are routine and the need 
to honour the formal validity of the law by far outweighs incidental problems in its 
application. The benefits of exceptionless compliance offset the losses. Think 
about the organisation of popular vote. Most societies have an absolute rule about 
the voting age — often 18. Why do they have such a rule? Because only mature 
people should be entitled to participate in the direction of political order. But the 





33 UNGA Res 3314 (XXIX) 14 December 1974. 

34 Humamtarian Intervention, Report by the Dutch Advisory Council on Intemational Affairs (AIV) and 
the Advisory Committee on Public Intemational Law (CAVV), No. 13, April 2000 29. For a much 
more sceptical discussion, cf Danish Institute of International Affairs, Humanitarian Intervention. 
Legal and Political Aspects (Copenhagen, 1999) 103-111. 

35 cf also Thomas M. Franck, The Power of Legitimacy among Nations (Oxford: Oxford University 

Press, 1990) 67-80. 
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tule is clearly both over and under-inclusive. It lets some people to vote who are 
immature — your middle-aged alcoholic neighbour who gambled his family’s 
savings. And it excludes others that clearly are mature — your 17-year old daughter 
who just had a straight A from her social science class. Note again that the problem 
is not an external distortion: the inclusion and the exclusion appear problematic 
because they contradict the point of the rule. But we still insist to apply the rule. 
Why? Because the only alternative would be to condition voting rights directly on 
the substantive criterion of ‘maturity’. But this would allocate the decision on the 
delimitation of the electorate to those who have been put in the position to assess 
the ‘maturity’ of the voters. Now you might think that is all right if it is you who 
sits in the ‘maturity board’ — but it is more likely to be your neighbour. 

In domestic normality it is possible to live with automatic rules because the 
alternative is so much worse. The occasional injustice is not too dramatic and will 
be dispelled: your neighbour falls in love and sobers up; your daughter votes in the 
next election. No threat to the legal order emerges. Revolution will not take place. 
But this is otherwise in a international emergency of some gravity. An injustice 
caused by the law immediately challenges the validity of a legal system that calls 
for compliance even against self-interest. The point of the rule (that is, the need to 
prevent serious and large scale violations of fundamental human rights) is more 
important than its formal validity. In the domestic situation, the rule is applied 
perhaps in millions of situations. Automaticity excludes political manipulation and 
the connected routine brings about an overall result that is more valuable than any 
(small) injustice that is being caused. In the international situation, on the other 
hand, and especially if the situation is defined as a ‘serious violation of 
fundamental rights’, the need to uphold the formal validity of the law cannot be 
compared to the weight of the impulse to act now.” If the rule does not allow this, 
so much worse for the rule. Any appeal for passivity in the interests of upholding a 
general sense of law-obedience will ring hollow, even cynical. 


Step 7: (Law as Procedure): After all such problems, you might conclude that 
international law’s role lies less in offering substantive rules, whether absolute or 
flexible, than in providing a decision-process that allows a controlled treatment of 
the situation. It would channel the problem to institutions and bodies — regimes, in 
a word — in which interested parties could agree on the right interpretation, or the 
correct course of action, if possible under conditions of transparency and 
accountability.” This would be a democratic way to deal with the problem. But 
what would be the correct procedure? For some, it was precisely the procedural 
side-stepping of the Security Council where the illegality of the bombing lay. For 
others, NATO decision-making offered enough ‘collectiveness’ to account for 
lawfulness. Some would retort, of course, that how can a regional body arrogate to 
itself the power to decide on a matter entrusted by the Charter to a universal one. 
To those, however, seasoned observers would respond in the way Morgenthau 
commented on the UN’s first efforts to deal with the crises in Greece, Spain, 


36 The way in which the legislative choice between (automatic) rules and (evaluative) standards is 
influenced by the frequency of the conduct being regulated has been much debated in law and 
including international trade law The point is that the leas frequent the behaviour, the less 
are automatic rules for regulating it Joel Trachtman, “Trade and ... Problems, Cost- 
37 This move is usefully described in Friedrich Kratochwil, ‘How Do Norms Matter?’ in M. Byers (ed) 
Law 

(Oxford: Oxford University Press, 2000) 37—42. 
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Indonesia and Iran. They ‘provided opportunities for exercises in parliamentary 
procedure, but in no occasion has even an attempt been made to facing the political 
issues of which these situations are surface manifestations’.>8 One need not share 
Morgenthau’s distaste of liberalism to admit that institutional procedures in the UN 
and elsewhere often provide more of an excuse for non-action than a reasoned 
technique for solving acute crises. However much political theorists might seek 
‘ideal speech situations’ to account for institutional legitimacy, what is ‘ideal’ will 
remain open for controversy and empirical evidence of it is largely absent from the 
international scene. The argument of the Uniting for Peace Resolution in 1950 that 
justifies overtaking the Security Council if the Council is ‘unable to act’ was then, 
and remains, a contested redescription of following the Council’s rules of decision- 
making as a violation of the political point of the Charter. This is an incident of the 
over-exclusiveness of Article 27 (3) of the Charter: it sometimes excludes action in 
cases where some people think action is needed. There may well be, as intimated in 
the UN Secretary-General’s General Assembly speech in September 1999, good 
reason to set aside the correct procedure in order to act.39 But although to explain 
this as an implementation of the ‘deep’ logic of the Charter is a part of the 
diplomatic practice never to say one is actually breaking the law, it still remains the 
case that a beneficial illegality today makes it easier for my adversary to invoke it 
tomorrow as precedent for some sombre scheme of his. Hence, of course, the 
anxiety of Western lawyers about Kosovo. 


Step 8: (The Turn to Ethics) For such difficulties, many people believe that even as 
law is not just formal texts and precedents, its informality cannot be reduced to 
utilitarian calculations, absolute rights or procedural techniques, either. The 
relevant considerations are situational. One version of such attitude follows Max 
Weber’s analysis of the failure of legal formality in the conditions of complex 
modemity, and highlights the way bureaucratisation focuses on the decision- 
maker’s preferences or alliances. To grasp decision-making in an environment 
deprived of determining rules, Weber made his famous distinction between an 
ethics of ultimate ends and an ethics of responsibility. According to him — and to 
many others — it was the latter that provided the more appropriate framework for 
decision-makers in a case such as now exemplified by Kosovo. The argument 
might be — and I have myself sometimes made it in this way — that in the context of 
1999, with the experience of passivity in Kigali and in Srebrenica, Western 
European officials had to take action. If formal law is anyway unclear and cannot 
be separated from how it is interpreted, then much speaks for the individualisation 
of Kosovo. A decision has to be made and that decision — as one of Weber’s close 
readers, Carl Schmitt, the Kronjurist of the Third Reich, the theorist of the 
exception would say — is born out of legal nothingness.4! What counts are the 
experience of the decision-maker and his or her sensitivity to the demands of the 


38 Morgenthau, n 21 above 119. 

39 ‘If... a coalition of states had been prepared to act in defence of the Tutsi population, bat did not 
receive prompt Council authorisation, should such a coahtion have stood aside and allowed the horror 
to unfold?’ UN Press release 1999 SG/SM/7136, GA 9596. 

40 For the strong recommendation for statesmen to shun from absolute principles and to act on an honest 
appreciation of the concrete effects of one’s decision, cf Max Weber, ‘Politics as Vocation’, in From 
Max Weber: Essays im Sociology (Translated, edited and with an introduction by H.H. Gerth and C. 
Wright Mills, London: Routledge, 1967) 77-128. For the application in international relations, cf 
David Warmer, An Ethic of Responsibility m International Relations (Boulder CO and London L. 
Rienner, 1991). 

41 C. Schmitt, Political Theology (Cambndge MA: MIT Press, Georg Schwab tr, 1985) 31-32. 
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situation. The problem is not about criteria or process, but about something that 
might be called ‘wisdom’ .** 

The merit of this flight to decisionism/ethics of responsibility (or love) lies in the 
way it discounts Kosovo as precedent. Kosovo — the killing of 500 — is so important 
that it cannot be captured by rules or procedures. But the problem lies in the 
implied suggestion that the proper realm of the important lies in the personal, 
subjective, even emotional — and in particular in the conscience of those whom the 
dictates of power and history have put in decision-making positions. Let me 
paraphrase Schmitt again. For him, legal normality was dependent on the power of 
the one who could decide on the exception: legal normality — rules and processes — 
was only a surface appearance of the concrete order that revealed its character in 
the dramatic moment when normality was to be defended or set aside. Behind the 
tranquillity of the pouvoir constitué lay the founding violence of the pouvoir 
constituant — a coup d’état, a revolution.#? From this perspective, the bombing of 
Serbia was the exception that revealed, for a moment, the nature of the 
international order which lay not in the Charter of the United Nations nor in 
principles of humanitarianism but in the will and power of a handful of Western 
civilian and military leaders. The sacrifice of 500 civilians would then appear as a 
violent reaffirmation of the vitality of a concrete international order created 
sometime after the second world war and in which what counts as law, or 
humanitarianism, or morality, is decided with conclusive authority by the 
sensibilities of the Western Prince. 


m 


But to reduce the nature of social order to the mental activities or moral states of 
Princes — the ‘purity of heart’ that St. Thomas held an indispensable ingredient of 
the just war — is to blind oneself to the suffering that is produced by social 
normality. To credit the decision-makers as having been involved in an emotional 
process about their moral obligations is to make precisely that mistake of fact (of 
being in a position of power) for right for which Rousseau once accused Grotius: 
‘it is possible to imagine a more logical method, but not one more favourable to 
tyrants’. ‘Man was born free and he is everywhere in chains’, Rousseau also 
wrote, bearing in mind the religious binds of an ancien régime that were finally 
loosening in his time. The Enlightenment that we associate with him sought 
freedom through rational rules and public decision-making processes, and 
relegated morality into one’s conscience. To extrapolate the nature of the 
international order from the moral dilemmas — however real — of the statesmen 
involved in great events makes us blind to the political and moral problems of a 
normality that has lifted those people in decision-making positions in the first place 
and leaves the rest as passive spectators or sometimes sacrificial victims on the 
altar of their superior moralities.* 


Lr 

42 SH. Morgenthau, Politics among Nations (New York: Knopf, 1948) 444. An excellent analysis of the 
way Westem argument in Kosovo went beyond positivism but fell short of natural law ‘theary’, is in 
Corten, n 7 above, 233-259. 

43 Schmitt, n 41 above, 5-15. 

44 J.-J. Rousseau, The Social Contract (Harmondsworth: Penguin, Maurice Cranston tr, 1968) 51. 

45 For the ideological nature or standard narratives about humanitarian intervention that ‘depend upon 
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This leads me to observe an ironic reversal of the relations between the normal 
and the exception. For the classical realists, the founding violence of law — the 
violence which could not be encompassed by law because it was its precondition — 
was an act of physical force, sending in the military to occupy a territory or to 
overthrow (or uphold) a government, war, aggression, sovereignty: great moments 
of historical significance. These were the a priori on which the law was based and 
that could not, therefore, be captured within law. How different it all seems today. 
It is hard to think of a more central concern for the profession than Kosovo, a more 
normal conference topic or item of polite conversation than war, crisis 
management and peace enforcement, punishment and sanctions. The wide concept 
of security promoted by UN officials and European crisis managers has blurred the 
line between military and civilian matters — thus expanding the jurisdiction of 
military experts, making talk about forcible intervention a matter of bureaucratic 
normality. If every concern is a security concern, then there are no limits to the 
jurisdiction of the security police.4° Every international lawyer today negotiates 
genocide and war crimes and learns to speak the language of moral outrage as part 
of a discipline relearning the crusading spirit, and the civilising mission. 

What this new normality has done, like every normality, is to relegate its own 
founding violence into the shadow. Undoubtedly, a sacrifice of 500 is important. 
But what about the violence of a global system in which, according to the UNDP 
report of 2000, more than 30,000 children die every day of malnutrition, and the 
combined wealth of the 200 richest families in the world was eight times as much 
as the combined wealth of the 582 million people in all the least developed 
countries.“ We deal with military intervention, peace enforcement, or the fight 
against terrorism in the neutral language of legal rules and humanitarian moralities, 
and so come to think of it in terms of a policy of a global public realm — forgetting 
that it is never Algeria that will intervene in France, or Finland in Chechnya. The 
peace that will be enforced will not be racial harmony in Los Angeles and the 
terrorism that shall be branded as the enemy of humanity will not be an intellectual 
property system that allows hundreds of thousands of Africans march into early 
death by sexually transmitted disease. Our obsessive talk about Kosovo makes 
invisible the extreme injustice of the system of global distribution of wealth, 
reducing it to the sphere of the private, the unpolitical, the natural, the historically 
determined — just like war used to be ~ a ‘social’, ‘cultural’ or ‘economic’ 
condition of law which therefore cannot be touched by law.48 

So it is precisely at the moment when we celebrate the capture of the exception 
of military force into the Rule of Law that all ambition has been renounced to 
attain a critical grasp of the concrete order of global distribution of power and 
wealth. It is tempting to think that the very condition that has made it possible to 
articulate Kosovo in the language of international law has also made it impossible 
to deal with that other founding violence. If international law is centrally about the 
informal management of security crises by diplomatic and military experts, then 
of course it is not about global redistribution: it is about upholding the status quo 
and about directing moral sensibility and political engagement to waging that 
battle. Kosovo and its civilian deaths spell anxiety, a recognition of the 


46 cf Martti Koakeamemi, “The Police in the Temple. Order, Justice and the UN: A Dialectical View", 6 
EJIL (1995) 325-348. 

47 United Nations Development Programme, Human Development Report 2000 (Oxford: Oxford 
University Press, 2000) 73, 82. 

48 For this argument in a more general fomm, cf David Kennedy, ‘Putting the Politics Back in 
International Politics’ IX Finnish Yearbook of International Law (1998) 19-27. 
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insufficiency of existing rules and principles, a call for moral sensibility. Hunger 
and poverty do not. The more international lawyers are obsessed by the 
effectiveness of the law to be applied in ‘crises’, the less we are aware of the 
subtle politics whereby some aspects of the world become defined as ‘crisis’ 
whereas others do not. Despite the rhetoric of universal international law, and of 
ius cogens, only the tiniest part of the world is encompassed by international law. 
Even as law now arrogates to itself the right to speak the language of universal 
humanitarianism, it is spoken only by a handful of experts fascinated about 
matters military and technological, the targeting of missiles and press conferences 
with uniformed men who speak clearly. Should their moral sensibilities now be 
the lawyers’ greatest concern? 


IV 


What alternatives are there? The eight steps traced above might seem to describe a 
logic which, after successive failures to attain normative closure, leads into the 
spontaneous and the private: ‘moral duty’ compels Kosovo. Such an understanding 
celebrates the emotional immediacy of the inner life as the sanctuary of the true 
meaning of dramatic events that cannot be captured within law’s technical 
structures. This would, however, involve an altogether groundless belief in the 
primacy of the subjective, or the ability of emotion (in contrast to ‘reason’) to grasp 
some authentic form of life to be contrasted to the artificial structures of the law. 
But the conventions of the subject, and the related disciplines of psychology and 
identity politics are no closer to or distant from ‘authentic reality’ than the 
conventions of public life, including formal law, sociology or market. Moreover, as 
I have argued elsewhere, the very claim that one is arguing from the position of 
authenticity — for example, a given notion of human right, or self-determination — 
involves an objectionable attempt to score a political victory outside politics.49 The 
subjective and the spontaneous form a symbolic order just like the realm of the 
objective and rational. Neither occupies an innocent space that would be free from 
disciplinary conventions and ambitions and at which international lawyers could 
finally grasp the authentic. 

The merit in the ‘turn to ethics’ lies in the way it focuses on the undetermination 
of official behaviour by rational standards and criteria and thus, inevitably, brings 
to the fore the political moment in such decisions. It reveals the way such decision- 
making is an aspect of social antagonism, instead of something neutral or ‘rational’ 
in the way liberal internationalism has often assumed. Intervention remains a 
political act however much it is dressed in the language of moral compulsion or 
legal technique. On the other hand, however, that cannot be the end of the matter, 
cither, although this is how many critics of liberalism — including Carl Schmitt and 
Hans Morgenthau — have often suggested. Neither the opposition between the 
friend and the enemy, nor the lust for power share the character of a final, 
foundational truth about society or politics. Existentialism, too, is just a symbolic 
order, a language. 

So the turn to ethics, too, is a politics. In the case of international law’s obsession 
about military crises, war and humanitarianism, it is a politics by those who have 
the means to strengthen control on everyone else. The Kosovo Albanian is worthy 
of humanitarian support as long as he remains a helpless victim — but turns into a 


49 M. Koskenniemi, ‘The Wonderful Artifictality of States’, ASIL Proceedings (1994) 22-28. 
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danger the moment he seeks to liberate himself.» In such a situation, insistence on 
rules, processes, and the whole culture of formalism now tums into a strategy of 
resistance, and of democratic hope. Why? Because formalism is precisely about 
setting limits to the impulses — ‘moral’ or not — of those in decision-making 
positions in order to fulfil general, instead of particular, interests; because it casts 
decision-makers as responsible to the political community; and because it 
recognises the claims made by other members of that community and creates the 
expectation that they will be taken account of. Of course, the door to a formalism 
that would determine the substance of political outcomes is no longer open. There 
is no neutral terrain. But against the particularity of the ethical decision, formalism 
constitutes a horizon of universality, embedded in a culture of restraint, a 
commitment to listening to others’ claims and seeking to take them into account.*! 
The reference to ‘moral duty’ in the justification of the bombing of Serbia was 
objectionable because it signified a retreat from such commitment into the private 
life of the conscience, casting the Serbs as immoral ‘criminals’ with whom no 
political community could exist and against whom no measures were excessive.*? 
By contrast, a commitment to formalism would construct the West and Serbia as 
political antagonists in a larger community, whose antagonism can only be set 
aside by reference what exceeds their particular interests and claims. 

In a related context, David Kennedy has characterised analogous arguments in 
terms of modernity’s ‘eternal return’, the way they reduce professional history into 
the repetition of familiar moves: from formalism to antiformalism and back, from 
interpretation to literality and back, from emotion to reason and back, from 
sociology to psychology and back, from apology to utopia and back — with ‘no exit 
and existential crisis’ .°3 If this were all, then a move to formalism like the move to 
ethics would indeed only repeat certain modernist tropes that we have seen over 
the years being performed with some regularity in art, philosophy, politics, as well 
as in law. But this need not be so. Modernity is unstable, and every move it makes 
is always already split by reflexivity against itself. Formalism can no longer be 
blind to its own politics. Having shed the pretensions of objectivity it must enter 
the political terrain with a programme of openness and inclusiveness, no longer 
interpreted as effects of neutral reason but of political experience and utopian 
commitment, as articulation of what might be called the ‘sedimented practices 
constituting the normative framework of a certain society’ .** To be sure, formalism 
can no longer believe that it merely translates this framework to particular 
decisions. This is why it does not suffice only to provide a hearing to the claims of 
the political other but also to include in political contestation the question about 
who are entitled to make claims and what kinds of claims pass the test of validity. 


50 As pointed out in Slavoj Žižek, The Fragile Absolute. Or Why is the Christian Legacy Worth Fighting 
For? (London: Verso, 2000) 59-60. 

51 The arguments here draw inspiration from recent debates about the possibilty of a left untversalism 
that would not only recognise but enhance claims of identity and the reality of politics as (‘agonistic’) 
struggle. Out of a flourishing recent literature, cf Chantal Mouffe and Emesto Laclau, Hegemony and 
Socialist Strategy (London: Verso, 1985) and J. Butler, E. Laclau and S. Žižek, Contingency, 
Hegemony, Universality Contemporary Dialogues on the Left (London Verso, 2000). I have 
discussed the culture of formalism at more length m my The Gentle Civilizer of Nations: the Rise and 
Fall of International Law 1870-1960 (Cambndge: Cambridge University Press, 2002) 494-509 

52 This ‘Schmmthan’ point ıs made is also made in 7i%ek, n 50 above, 56-60. 

53 cf David Kennedy, ‘The Nuclear Weapons case’ in Laurence Boisson de Chezournes and Philippe 
Sands (eds), International Law, the International Court of Justice and Nuclear Weapons (Cambridge: 
Cambridge University Press, 1999) 468-472. 

54 E. Laclau, ‘Identity and Hegemony: the Role of Umversahty in the Constortution of Political Logics’, 
in Butler, Laclan and Žižek, n 51 above, 82-83 
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Without such self-reflexivity formalism will freeze into the justification of one or 
another substantive policy — just like democracy may do. Such a formalism lives 
on a paradox, split against itself inasmuch as it recognises itself as ‘culture’ — an 
aspect of the human, dependent on psychology and politics, uncertain and partial, 
yet also seeking to articulate something universal and shared. This ‘split’ holds up 
its utopian moment, suggesting an exit from the anxiety of the ‘eternal return’ and 
redeeming cosmopolitanism and emancipation as aspects of a properly political 
project. 

For many years now, international lawyers have been called upon to assume the 
role of technical policy-advisers, participants in a global culture of effectiveness 
and control that underwrites the objectives projected onto the unipolar world by 
those in hegemonic positions. Now their ethical commitment has been directed to 
military enforcement as part of the gradual naturalisation of an economic system 
that sustains the hegemon. But the turn to ethics has also revealed a vulnerable spot 
in the latter. If law is inevitably always also about the subjective and the emotional, 
about faith and commitment, then nothing prevents re-imagining international law 
as commitment to resistance and transgression. Having learned its lesson, 
formalism might then re-enter the world assured that whatever struggles it will 
have to weigh, the inner anxiety of the Prince is less a problem to resolve than an 
objective to achieve. 
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Conception and the Irrelevance of the Welfare Principle 
Emily Jackson* 


This article challenges the assumption that their future children’s welfare is a 
relevant consideration when deciding whether to provide a person with assisted 
conception services. It does not argue that infertility treatment ought to be 
available as of right. Rather, this article’s proposal is that section 13(5) — which 

s that no-one shall receive assistance with conception unless account has 
first been taken of the welfare of any child who might be born — should be deleted 
from the Human Fertilisation and Embryology Act 1990. Extending the ‘welfa re 
principle’ to decisions taken prior to a child’s conception is shown to be unjust, 
meaningless and inconsistent with existing legal principle. 


Introduction 


The purpose of this article is to challenge the prevailing assumption that a principle 
derived from family law should inform legal involvement in decisions taken prior 
to a child’s conception. In recent years, the ascendancy of the ‘welfare principle’ 
has meant that few people are prepared to question its supposed universal 
relevance.! It seems to have become the received wisdom that children’s welfare 
must always be a central consideration when we make any decision that may affect 
their lives. Even if we admit that there will be uncertainties about precisely where a 
child’s best interests lie in any particular case, the moral propriety of giving 
priority to children’s welfare is seldom disputed. As a result of this apparent 
consensus, the expanded scope now given to the welfare principle through its 
incorporation in the rules governing the provision of infertility treatment has gone 
largely unnoticed.” In the Parliamentary debates leading up to the passage of the 
Human Fertilisation and Embryology Act in 1990, the inclusion of a welfare 
principle was neither challenged nor defended. Instead, it was simply assumed to 
be self-evidently true that their future children’s welfare ought to be taken into 
account before a couple is offered assistance with conception, and this assumption 
undoubtedly persists today. In this article I suggest that there are, on the contrary, 
several compelling reasons to be sceptical about the welfare principle’s 
colonisation of reproductive choice. 

Before I begin, some clarification is necessary. I am not concerned here with the 
question of whether a particular assisted conception technique is safe, when I 
acknowledge both that doctors have special expertise in evaluating its impact upon 
future children, and that they are entitled to take this into account when making 
treatment decisions. If this were the sole purpose of the pre-conception welfare 
principle, it would be as uncontentious as basing the decision not to prescribe a 
particular medicine to pregnant women upon evidence of its propensity to cause 
birth defects. The welfare principle that I criticise here is not, however, a statutory 





* Law Department, London School of Economics. My thanks to Helen Reece and Sally Sheldon. 


1 pe Ce eke ee aa E Bee, T P S A eee ri oe 
Current Legal Problems 267 

2 The exception is G. Douglas, ‘Assisted Conception and the Welfare of the Child’ (1993) Current 
Legal Problems 53. 
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adaptation of clinicians’ common law duty of care. Rather its principal purpose is 
to ensure that prospective patients are judged fit people to bring a child into the 
world prior to acceptance onto an infertility clinic’s treatment programme.? And it 
is this requirement that clinicians should routinely evaluate people’s parenting 
ability prior to conception that I will argue is incoherent, disingenuous and 
illegitimate. 

Of course, for the vast majority of people, deciding whether or not to conceive is 
not susceptible to legal control. People who conceive through heterosexual sexual 
intercourse do so without any external scrutiny of the merit or otherwise of their 
decision. Monitoring these exceptionally personal choices in order to identify ill- 
judged or improper conception decisions would be unreservedly condemned as an 
unacceptably intrusive abuse of state power because, as Alexander Capron has 
observed, 


whatever advice one might be justified in giving friends who are making a selfish, rash or 
otherwise irresponsible choice about reproduction, or whatever moral criticism one might 


properly mount of such conduct, the consequences of giving legal effect to a judgement of 
parental, irresponsibility seem unacceptable both for the individuals involved and for 


society.“ 


Certainly, during the second half of the twentieth century the ‘science’ of eugenics 
was resoundingly denounced for its assumption that the state has a legitimate 
interest in vetting the quality of potential parents. For recent legislation to 
explicitly distinguish between wise and unwise conception decisions might then 
seem profoundly unlikely. Yet in the limited sense that I describe below, our 
collective blindness to the possibility that the welfare principle is not universally 
relevant is facilitating legal involvement in the qualitative assessment of some 
people’s procreative preferences. 

In this article, I largely take for granted that there are good reasons for not 
imposing a child welfare filter upon individuals’ conception decisions, even when 
the choice they have made may seem foolish or disturbing. At the outset, it is worth 
spelling out precisely what these reasons consist in. I would suggest that there are 
broadly two different justifications for the presumption that normally exists in 
favour of privacy in procreative decision-making. First, interfering with a 
particular individual’s decision to conceive a child would usually involve violating 
their bodily integrity and sexual privacy. We do not sterilise people who have been 
convicted of violent offences against children because however gruesome their 
crime, their person must remain inviolate. The second and I would argue equally 
important reason for respecting people’s conception choices is that the freedom to 
decide for oneself whether or not to reproduce is integral to a person’s sense of 
being, in some important sense, the author of their own life plan. For most people, 
these two justifications for reproductive privacy mesh together in the requirement 
that we treat both their body and their life plan with respect. We should, however, 
remember that those individuals whose procreative preferences can be disregarded 
without simultaneously violating their bodily integrity and sexual privacy 
nevertheless retain their interest in being able to make exceptionally personal 
and important decisions according to their own conception of the good. 


3 Evidence to support this claim can be found in the Human Fertilisation and Embryology Authority’s 
guidance to clinics setting out the factors to be taken into account when assessing the welfare of the 
child: Homan Fertilisation and Embryology Authority Code of Practice, 5th ed (London: HFEA, 
April 2001) paras 3.11-3.18. 

4 A.M. Capron, ‘Tort Liabihty ın Genetic Counseling’ (1997) 79 Columbia Law Review 618, 665. 
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My claim is that we should refrain from scrutinising the pre-conception 
decisions of adults who intend to bring about a child’s creation just as we would if 
they had happened to be able to conceive naturally. Notice that this is not the same 
as saying that people have a right to be provided with infertility treatment. On the 
contrary, my argument here is much more modest. It is simply that we should each 
have the liberty to shield certain personal decisions from public scrutiny. The 
decision to conceive a child goes to the heart of an individual’s identity and is 
precisely the sort of choice that we all ought to be able to make within the privacy 
of our most intimate relationship. I argue that it is therefore unfair to take 
advantage of the opportunity afforded by their biological incapacity in order to 
assess the wisdom of an infertile couple’s decision to start a family. We may not be 
able to fund their treatment, or there might be no treatment that is clinically 

iate for them. But evaluating an infertile couple’s fitness to parent deprives 
them of the decisional privacy that the majority of people are rightly able to take 
for granted. 

There are, in short, three strands to my argument. I start by arguing that it is 
unjust to deprive some citizens of the zone of privacy that surrounds most people’s 
reproductive decision-making. Second, I suggest that the incorporation of a welfare 
principle into the legislation controlling access to assisted conception services is 
disingenuous and essentially meaningless. Finally, I contrast the use of the welfare 
principle in pre-conception decision-making with the judgements in tort actions for 
what has become known as ‘wrongful birth’ and ‘wrongful life’. I argue that the 
application of a pre-conception welfare principle sits rather uneasily with the 
principle that the benefits that accrue from bringing a child into the world are 
normally assumed to outweigh any disadvantages. Similarly, if judges have refused 
to weigh existence against non-existence, is it anomalous for legislation to demand 
that clinicians engage in precisely this balancing exercise? 

Because the Human Rights Act 1998 contains a right to ‘respect for private and 
family life’,5 and a right to ‘found a family’,® I also briefly consider whether the 
pre-conception welfare principle could be challenged on the grounds of its 
incompatibility with Article 8 and/or Article 12. I am not optimistic about the 
chance of succeeding in an action along these lines, chiefly because the 
assumptions that underpin the expansive application of the welfare principle also 
appear to inform the current interpretation of the Human Rights Act 1998. But if I 
can establish that these assumptions are unfair and incoherent, then a re- 
interpretation of Articles 8 and 12 might be plausible, and a declaration of 
incompatibility could help to effect the necessary statutory reform. The success of 
any challenge under the Human Rights Act is therefore contingent upon my basic 
substantive claim that the pre-conception welfare principle is unjust, meaningless 
and irrational. 

Before I explain more fully why I believe that considerations of child welfare 
should be removed from the regulation of conception decision-making, I first 
describe the mechanism through which this pre-conception welfare principle is 
incorporated into the law. 


5 Human Rights Act 1998, art 8. 
6 Ibid 1998, art 12. 
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In many countries, access to assisted conception services is confined to married or 
cohabiting heterosexual couples. The French Bioethics law of 1994,’ for example, 
provides that reproductive technologies can only be used to remedy infertility ‘of a 
pathological character which has been medically diagnosed’, in heterosexual 
couples who must either be married or able to prove that they have lived together 
for at least two years. On the face of it, the British legislation appears far more 
liberal. The Human Fertilisation and Embryology Act 1990 contains no statutory 
bars upon the treatment of any competent adult, so single, lesbian or 
postmenopausal women may all lawfully receive assisted conception services in 
British clinics. 

It would, however, be a mistake to equate the absence of a statutory prohibition 
upon the treatment of women without male partners with official endorsement of 
the assisted creation of unconventional families. On the contrary, at the time of the 
passage of the Human Fertilisation and Embryology Act, there was intense 
political concern about the social and economic problems believed to result from 
lone parenthood, and the then Conservative Government had been explicitly 
pursuing a legislative agenda based upon the promotion of traditional family 
values. As a result, while the Act may not formally prohibit clinics from assisting 
single or lesbian women to conceive, it does contain an oblique presumption 
against their treatment through its incorporation of a modified ‘welfare principle’. 

Section 13(5) of the Human Fertilisation and Embryology Act 1990 provides 
that a woman shall not be provided with treatment services unless account has been 
taken of 


the welfare of any child who may be born as a result of the treatment (including the need of 
that child for a father). 


This section has to be read in conjunction with the rules governing the paternity of 
children born following assisted conception. Because under section 28 of the 1990 
Act, children born to single or lesbian women treated in licensed clinics with 
anonymously donated sperm will be legally fatherless, clinics’ duty to consider 
their child’s need for a father translates into a statutory obligation to take into 
account the undesirability of single or lesbian motherhood. Compelling criticism 
could, of course, be mounted of this prevailing presumption, explicit in many other 
countries and implicit within the UK’s regulatory framework, that women without 
male partners should not have straightforward access to assisted conception 
services. However, my concern here is not with section 13(5)’s uneven impact upon 
single or lesbian patients, rather it is with the appeal to children’s welfare itself. 
When section 13(5) was debated in Parliament, the only matter of contention 
was the question of single or lesbian women’s access to treatment. In contrast, the 
wisdom of including a welfare principle was never doubted. When he introduced 
the amendment which became section 13(5), Lord Mackay, the then Lord 
Chancellor, said: 
A fundamental principle to our law about children ... is that the welfare of children 18 of 
paramount consideration. I think that it is ... entirely right that the Bill should be amended 
to add that concept.8 


7 Law n 94-654, discussed at length by Nan T. Ball, “The Reemergence of Enlightenment Ideas in the 
1994 French Bioethics Debates’ (2000) 50 Duke Law Journal 545. 
8 HL Deb vol 516 col 1097 6 March 1990. 
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The incorporation of a welfare principle was ‘greatly welcomed’? by every peer 
who expressed an opinion. Lord McGregor, for example, described it as ‘a happy 
extension of a principle which has now been part of English law for more than half 
a century’.!° For Baroness Warnock, it was axiomatic that ‘the good of the child ... 
must be considered and taken into account’. When the relevant clause came before 
the House of Commons three months later, a similar consensus was evident. Ann 
Winterton MP asserted that ‘the interests of the child in matters of artificial 
insemination should be paramount’.!! Virginia Bottomley MP said ‘it must be right 
and proper for consideration to be given to the welfare of [the] child’.!2 Even Jo 
Richardson MP, who was concerned that the needs of the ‘client’ should also be 
relevant, agreed that the clinician ought to ‘tak[e] account of the welfare of the 
child’.!3 Across the political spectrum then, the assumption appeared to be that 
because ‘we are all concerned with the welfare of the child’,!* we should not 
hesitate to include a statutory direction to that effect whenever possible. But just 
because the welfare principle has been judged an appropriate test for deciding, for 
example, where a child should live after her parents’ divorce, it does not 
necessarily follow that it should determine whether a child is conceived. 

While it would be true to say that the welfare principle has become an 
increasingly dominant feature of family law over the last hundred years, it is by no 
means a monolithic injunction to always make children’s welfare the only relevant 
factor in decisions affecting their lives. Rather the precise priority to be given to 
the child’s best interests varies between different statutes. The Children Act 1989 
makes the child’s welfare the court’s paramount consideration,!5 whereas the 
Adoption Act 1976 adopts a weaker version which stipulates that the child’s best 
interests must be the first, but by implication not the only consideration.!© Weaker 
still is the Child Support Act 1991’s rendition of the welfare principle, which 
enjoins Child Support Officers merely to ‘have regard to the welfare of any child 
likely to be affected by [their] decision’.!7 It could plausibly be argued that the last- 
minute addition of a welfare principle to the Child Support Bill, which had 
previously made no mention of children’s best interests, was a purely cosmetic 
amendment designed to deflect attention away from the real goal of the legislation, 
which was indubitably not to promote children’s welfare but rather to cut public 
expenditure upon the social security benefits received by single mothers.'8 Thorpe 
J has revealingly referred to the Child Support Act’s welfare principle as ‘hollow 
indeed’ .19 

Despite their differences, what all of these various welfare principles have in 
common is that they apply to decisions that affect children who already exist and 
who therefore already have interests that can be weighed in the balance when 
making the decision at hand. Where the Human Fertilisation and Embryology 





9 Lord Ennals; Lord McGregor, HL Deb vol 516 col 1100 6 March 1990. See also Lord Robertson, ibid 
1100. 

10 Lord McGregor, ibid. 

11 HC Deb vol 174 col 1021. 

12 Ibid 1031. 

13 Ibid 1028. 

14 Lord Ennals, n 9 above. 

15 Children Act 1989, s 1(1). 

16 Adoption Act 1976, s 6. This is likely to be replaced by a new Adoption Act which will probably 
make the child’s welfare the paramount consideration. 

17 Child Support Act 1991, s 2. 

18 I suggest later that the Human Fertilisation and Embryology Act’s welfare principle may be similarty 


ineffectual. 
19 B v Secretary of State for Social Security ex parte Biggin [1995] 1 FLR 851 
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Act’s welfare principle differs is that it purports to make a child’s best interests 
relevant to a judgement made prior to that child’s conception. 

But how could a clinician take into account the welfare of any child who might 
be born following the use of assisted conception and decide, as a result, not to offer 
treatment to a particular couple or individual? For the purposes of this article, I 
propose to contrast a ‘thick’ and a ‘thin’ interpretation of the direction to clinics 
contained in section 13(5). The thin version of the welfare principle could be used 
to deny access to infertility treatment only if we can envisage circumstances in 
which non-existence would be preferable to the life that would be led by these 
would-be parents’ offspring. So to decide that it would be better not to be born than 
to have parents such as these is to find that a particular couple or individual present 
an immediate threat to their offspring so grave that not being conceived could 
plausibly be considered preferable. It is difficult and perhaps even impossible to 
imagine what such circumstances might consist in. 

Despite being the more literal interpretation of the words in section 13(5), this 
‘thin’ reading has not taken hold, and instead it is generally agreed that what I 
propose to call the ‘thick’ interpretation obtains. According to the thick version of 
the welfare principle, the clinic is charged with doing more than simply vetting 
potential patients to ensure that they reach a minimal level of parental adequacy, 
judged by whether it could conceivably be better not to exist than to have these 
people as parents. Rather, the thick interpretation — as proposed in Parliament”? and 
set out in the Human Fertilisation and Embryology Authority’s guidance to clinics 
— enjoins clinicians to take into account factors such as the would-be parents’ 
commitment to having and bringing up a child; their ability to provide a stable and 
supportive environment; their future ability to look after or provide for a child’s 
needs and the possibility of any risk of harm to their child.?! This, interestingly, 
looks very similar to the checklist of factors which informs the courts’ assessments 
of children’s welfare in care proceedings or disputes over residence and contact 
arrangements.” 

Unlike other people who might be contemplating actions which could lead to the 
female partner becoming pregnant, anyone who cannot conceive without assistance 
must have their parental aptitude assessed prior to conception. In what follows I 
argue that this is unjust, disingenuous and incoherent. In the interests of clarity and 
concision, I focus principally upon section 13(5)’s impact upon couples whose 
inability to conceive results from a biological impediment in one or both partners. 
Section 13(5)’s uneven impact upon women without male partners has already 
been subjected to a sustained and effective critique and it is not my purpose to add 
to that literature. However, my failure to discuss the treatment of single women or 
lesbian couples should in no way be taken to indicate that I would support 
continued pre-conception scrutiny of their parenting ability. On the contrary, my 
preferred solution would be the complete deletion of section 13(5), with universal 
effect. 


20 In the House of Lords Lord MacKay fleshed out how s 13(5) should be applied in practice: ‘Among 
the factors which clinicians should take into account will be the matenal circumstances in which the 
child is likely to be brought up and also the stability and love which he or she 1s likely to enjoy. Such 
stability is clearly linked to the marital position of the woman and in particular whether a husband or 
longterm partner can play a full part in providing the child with a permanent family setting in the 
fullest sense of that term, including financial provision’. HL Deb vol 516 col 1098 6 March 1990. 

21 Human Fertilisation and Embryology Authority, n 3 above, para 3.13. 

22 n15 above, s 1(3). 
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Unjust 


The obvious rejoinder to my contention that it is unfair to subject only those who 
cannot conceive naturally to this pre-conception welfare principle would be that 
there is a very clear difference between respecting people’s freedom to engage in 
unprotected sexual intercourse and offering individuals or couples assisted 
conception services. This is undoubtedly true, but it is does not necessarily follow 
that this factual difference justifies the imposition of a child welfare filter upon 
access to treatment. I am certainly not advocating wholly unrestricted access to 
assisted conception services. There may indeed be many good reasons for refusing 
to offer a particular couple or individual services that might enable them to 
conceive. If the requested treatment would be both futile and dangerous, for 
example, a clinician might be justified in withholding it. Alternatively, if providing 
assisted conception services would significantly impede a health authority’s 
capacity to offer a comprehensive health service to the rest of the community, it 
could legitimately refuse to fund any infertility treatment. 

Unlike factors that go to the heart of whether infertility treatment is, for example, 
clinically advisable or publicly affordable, the pre-conception welfare principle 
represents an invidious and opportunistic invasion of infertile people’s privacy. 
Deciding to try to conceive a child through sexual intercourse is usually assumed to 
be a self-regarding decision that takes place within the privacy of a couple’s 
intimate relationship. Yet biological infertility somehow serves to convert this 
choice into an other-regarding decision that must be judged according to its likely 
impact upon this ‘other’, namely the child that might be born. Whether the decision 
to conceive is self-regarding or other-regarding is not logically a function of 
biological infertility. There is no necessary connection between biological 
infertility and children’s impaired life-chances,* instead I suggest that seizing 
the opportunity presented by infertility in order to vet future parents violates the 
decisional privacy of infertile couples. 

My argument is simply that, regardless of whether the treatment is sought within 
the private or public sector, the future welfare of would-be patients’ children 
should be irrelevant when deciding whether to help them to conceive. It is, 
however, important to acknowledge that certain additional complicating factors 
inform decisions about access to treatment within the National Health Service. For 
the sake of clarity, I therefore discuss public and private treatment separately. 
Because the welfare principle applies even when the proper distribution of public 
resources is not an issue, it is within the context of privately funded treatment that I 
flesh out my claim that section 13(5) is unjust. 


i. Privately Funded Treatment 

If an individual or couple intends to pay for their own treatment, the question of 
how best to allocate scarce resources within the NHS is largely immaterial. We 
cannot, for example, deny access to privately funded in vitro fertilisation treatment 
on the grounds that the money would be better spent on a kidney dialysis machine. 
Nonetheless, because most people who pay for their own infertility treatment will 
transfer to the NHS for their obstetric care, it might be argued that private assisted 
conception services — with their increased rates of multiple births — do represent an 
indirect drain upon NHS resources. It is, however, unclear why the circumstances 
of a child’s conception should affect the NHS’ responsibility to make adequate 


23 S. Golombok, Parenting: What Really Counts? (London: Routledge, 2000). 
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maternity services available to all pregnant women. We might, for a number of 
reasons, want to take steps to reduce the risk of multiple pregnancy associated with 
infertility treatment, but there could be no justification for singling-out artificially 
conceived babies as somehow less deserving of NHS care. 

Of course, that a patient is prepared to pay for their own treatment does not give 
them an absolute right to demand that a doctor carries out any medical procedure 
that they might desire. Medical practitioners are adamant that they are not mere 
technicians, but rather that they also bring their clinical and ethical judgement to 
bear upon treatment decisions. As a result, there are times when clinicians may 
refuse to treat someone regardless of her willingness to pay for the treatment 
herself. Private patients who have sought the amputation of healthy limbs, for 
example, have encountered opposition from doctors who believe that psycho- 
therapy offers a better solution to their problem. 

It is clearly possible to imagine circumstances when a doctor’s ethical 
responsibility might prompt her to refuse a request for privately funded infertility 
treatment. Obvious examples would be if the would-be patient was herself a 
child, or was otherwise incapable of giving a valid consent to medical 
treatment.”4 But what if the doctor does not want to treat someone because she 
thinks that they would be an inadequate parent? As we have seen, the statute 
specifies that their future children’s welfare must be taken into account when 
deciding whether to treat a particular patient, so clearly a doctor would be acting 
lawfully by refusing treatment on child welfare grounds. And the British Medical 
Association agrees that when health professionals positively assist people to 
become parents, they have a special responsibility to protect the welfare of 
children born as a result. 

A clinician’s concern for the wellbeing of children created with her assistance is, 
of course, understandable, and there might be circumstances in which a doctor 
would be extremely reluctant to offer infertility treatment to a particular couple or 
individual. Later in this article I will suggest that if a clinician wishes to retain this 
discretion to deny treatment to prospective patients on child welfare grounds, we 
should admit that this stems from her personal and subjective ‘conscientious 
objection’, rather than from an objective determination of the future child’s best 
interests. But before I contemplate the medical profession’s response to my 
proposed statutory reform, let us first investigate the factors that could prompt a 
doctor to refuse a request for privately funded treatment under section 13(5). 

The considerations which commonly inform the ‘welfare of the child’ 
assessments that clinics carry out before accepting anyone onto their treatment 
programme are, inter alia, whether either prospective patient has ever had any 
mental health problems or received counselling or been prescribed anti- 
depressants; whether they have had a child taken into local authority care, and 
whether either of them has a criminal record, particularly relating to offences 
involving violence and/or children. Clinics may also ask couples about the length 
of their relationship; the nature of their accommodation, and what arrangements 
they intend to make for their child’s full time care. Practice varies, and not all 
clinics are this exacting in their assessments of parental suitability. It is, however, 
routine to ask for permission to contact each would-be patient’s GP so that she can 
confirm that there are no reasons why a particular person should be denied 


24 If someone is suffering from mental incapacity, medical treatment will be lawful only rf ıt satisfies a 
‘best interests’ test. Given the physical discomfort and health risks associated with infertility 
treatment, ıt certainly might not be in the best interests of a mentally incapacitated adult. 
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assistance with conception.” Inferences may be drawn from a failure to give 
permission.”6 

Let us imagine two hypothetical couples, couple A and couple B, both of whom 
have decided to abandon contraception in order to start a family. The female partner 
in couple A conceives within a few months, whereas the female partner in couple B 
has still not conceived 18 months later, at which point medical advice is sought. 
Tests reveal that the female partner in couple B has blocked fallopian tubes, and in 
vitro fertilisation (IVF) is recommended. For the sake of clarity, let us assume that 
couple B will meet the full costs of any treatment themselves. Nevertheless, before 
their first IVF cycle can be started, couple B must have their parental adequacy 
judged by the clinic, and their GP will be consulted to ensure that they are not 
known to present any risks to their future offspring. Thus we have two couples, both 
of which have made the life-changing decision to become parents. One of these 
couples can, as a result of their biological good luck, have a baby without anyone 
scrutinising their parental adequacy. Conversely, couple B’s biological misfortune 
means that they must be judged fit people to bring a child into the world prior to 
conception. Now of course there is no reason to suppose that couple B are more 
likely to be inadequate parents than couple A. Couple A could be crack-addicts and 
known child abusers, who have had all of their previous six children taken into the 
care of the local authority, and yet their conception decision-making would still lie 
within the zone of privacy which is denied to couple B. Their child might be taken 
into care immediately after birth, but we cannot, and therefore do not prevent that 
child’s conception. Provided that a couple’s reproductive organs are functioning 
normally, they may have as many children as they like. We exercise no control over 
the reproductive decision-making of fertile individuals who are likely to mistreat 
any child they might have because protecting their bodily integrity and sexual 
privacy trumps our concem about the risk of harm they present to future children. In 
this hierarchy of protected interests, the welfare of future children thus occupies a 
curious middle ground, in which it is always less important than fertile couples’ 
bodily integrity and sexual privacy and more important than infertile couples’ 
decisional privacy. How could this be fair? 

One obvious reason for drawing this distinction between fertile and infertile 
couples might be found in the difference between positive and negative liberty. If 
the freedom to have children is essentially a negative liberty, then the state’s 
obligation is simply to refrain from placing obstacles in the path of individuals who 
wish to conceive, rather than positively providing them with the services that might 
be necessary in order to overcome their biological incapacity. So couple A cannot 
be prevented from conceiving normally, but there is no obligation to positively 
assist couple B. Remember, however, that couple B is not asking the state to 
provide them with assisted conception services. In these circumstances, I would 
argue that they too have a ‘right to be let alone’,”” although admittedly its content 
is slightly different from that of couple A. Couple B’s privacy interest is in making 
the decision to start a family. All of the available treatments may turn out to be 
clinically inappropriate for them, but we invade their decisional privacy when 
judge the wisdom of couple B’s reproductive decision-making. Once we remove 
resource-based considerations from the equation, section 13(5) is revealed to be an 
obstacle placed by the state upon the decisional privacy of infertile couples. So 
even if we accept that there can be no right to have a child, merely that there is a 
25 n3 above, para 3.20. 

26 ibid pera 3 21. 
27 S. Warren and L D. Brandeis, ‘The Right to Privacy’ (1890) 3 Harvard Law Review 289. 
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right to be free from external constraints upon one’s decision-making process, the 
pre-conception welfare principle could plausibly be described as an interference 
with infertile people’s negative liberty. 

Two assumptions underlie my claim that section 13(5) is unjust. First, I take for 
granted that fertility is a natural asset that is unevenly and arbitrarily distributed, 
and that infertile couples have simply been biologically unlucky.” Infertility is, of 
course, an odd sort of biological misfortune because the capacity to conceive is 
necessarily collaborative. So, for example, an infertile but celibate individual may 
never discover her biological impediment. Of more practical importance, a fertile 
individual with an infertile partner is necessarily a member of an infertile couple. 
Unless she finds another sexual partner, sbe cannot conceive naturally. 
Accordingly, we have to acknowledge the inherent transmissibility of infertility, 
and accept that it is both clinically infertile individuals and their fertile partners 
who have been biologically unfortunate. Second, I assume that the desire to have 
children is not a trivial one. On the contrary, becoming a parent is one of the most 
momentous events in a person’s life, often assuming a central place in the 
trajectory of her life plan. If we adopt Charles Taylor’s definition of freedom as 
‘the absence of external obstacle to significant action’? (my emphasis), section 
13(5) clearly diminishes the scope of infertile couples’ liberty. 

In essence, my argument is that the decision to conceive a child should lie within 
a realm of decisional privacy. By this, I mean that there are some aspects of one’s 
life where the interest in making decisions for oneself, according to one’s own 
values and priorities, is of overwhelming importance. And in my view, the decision 
to reproduce is precisely the sort of choice that we all need to be able to make free 
from public scrutiny or assessment. In the words of Justice Brennan in the US case 
Eisenstadt v Baird: 

If the right to privacy means anything, it is the right ... to be free from unwanted 

governmental intrusions into matters so fundamentally affecting a person as the decision 

whether to bear or beget a child.*° 


Arguing for decisional privacy is not the same as saying that a couple is entitled to 
have their desire for a child satisfied. Instead, I suggest that while there may be a 
number of factors that might reasonably be invoked in order to deny a couple 
access to infertility treatment, the wisdom or otherwise of their decision is not one 
of them. 

By defending the privacy of a couple’s reproductive decision-making, am I 
resurrecting the idea of a separate ‘private sphere’ as a haven from state intrusion? 
Perhaps surprisingly in the light of feminism’s thoroughgoing trashing of the 
public/private distinction,?! I do find myself sympathetic to the idea that there are 


28 There is no evidence to support the common misperception that infertility is a modern problem caused 
by (and perhaps, punishment for) women’s promiscuity and/or deferral of childbearing. In fact, 
female fertility may actually be mcreasing because despite some evidence of dechning sperm counts a 


Michael Joffe, ‘Time trends in biological fertility in Britain’ (2000) 355 Lancet 1961, 1963. 

29 C. Taylor, “What’s Wrong with Negative Liberty?’ Philosophy and Human Sciences. Philosophical 
Papers, vol 2 (Cambridge: Cambridge University Press, 1985) 218. 

30 (1972) 405 US 438, 453. 

31 See, for example, the comments of C. MacKinnon, in Toward a Feminist Theory of the State 
(Cambridge MA: Harvard Univermty Press, 1989) 191: ‘For women the measure of the intimacy has 
been the measure of the oppression. This is why feminism has had to explode the private ... To 
confront the fact that women have no privacy is to confront the intimate degradation of women as the 
public order’. And in Feminism Unmodified: Discourses on Life and Law (Cambridge MA: Harvard 
University Press, 1987) 100. ‘a right to privacy looks lke an injury got up as a gift’. 
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some aspects of our lives that are enriched by our freedom to shield them from 
public scrutiny. Of course, privacy is not an absolute or an unqualified good. 
Historically, the darker side of privacy for women has been enforced modesty, 
confinement to domestic drudgery and the concealment and trivialisation of 
violence and abuse. But just as it would be a mistake to abandon the concept of 
freedom just because it has sometimes been invoked in order to defend 
exploitative or oppressive practices, so privacy may deserve a more nuanced 
account.33 

In particular, it might be worth drawing attention to privacy’s uneven 
distribution within society: some people’s domestic arrangements have always 
been more private than others. Single parents, for example, have often been 
subjected to public scrutiny and criticism, at times again justified by concern for 
the ‘best interests of the child’. Homeless people, or those who live in institutions 
commonly find their lack of privacy one of the most humiliating and demeaning 
aspects of their situation. Dismissing privacy out of hand misses, therefore, the 
intrinsic importance to us all of having a space — physical or metaphoric — into 
which the state cannot intrude without compelling reasons. It also obscures the 
valuable political insight that this ‘space’ has tended to be jealously guarded only if 
individuals conform to dominant familial or behavioural norms. Outside of the 
‘natural’ family, privacy becomes a scarce resource, but one which is no less 
important for the individuals to whom it has been denied. In relation to the 
argument pursued here, it is perhaps infertile couples’ unnatural failure to 
conceive that strips them of the privacy to which they would otherwise be entitled 
when deciding to start a family. 

At times, the conventional feminist critique of the private sphere has also tended 
to confuse spatial privacy with decisional privacy. It is of course problematic to 
fence off a territory into which the state will not intrude, no matter how serious the 
violations occurring within it. Decisional privacy, on the other hand, need not be an 
essentially insular interest protecting our unfettered independence from other 
actors, rather it might be needed to safeguard intimate relationships within which 
we make the collaborative decisions that shape our shared futures.35 To thrive, 
intimate relationships may even require what Jean Cohen has described as 
‘communicative liberty’, that is ‘the absence of any legal obligation to justify one’s 
personal choices’. 

There is a parallel here with Drucilla Cornell’s elaboration of the importance for 
each individual of possessing the ‘psychic space’ to shape her own intimate life 


32 AL. Allen, ‘Coercmg Privacy’ (1999) 40 Wilkam and Mary Law Review 723, 725 

33 See for example, E.M. Schneider ‘The Violence of Privacy’ (1991) 23 Connecticut Law Review 973; 
R. Gavison, ‘Feminism and the Public/Private Distinction’ (1992) 45 Stanford Law Review 1; Allen, n 
32 above; A.L. Allen, Uneasy Access: Privacy for Women in a Free Society (Totowa, NJ: Rowman 
and Littlefield, 1988), J.B. Elshtain, Public Man, Private Woman Princeton, NJ: Princeton University 
Press, 1981); R. Sennett, The Fall of Public Man (Cambridge: Cambridge University Press, 1977) J.L. 
Cohen, ‘Rethinking Privacy: Autonomy, and the Abortion Controversy’ in J. Weintranb and 
K. Kumar (eds) Public and Private in Thought and Practice: Perspectives on a Grand Dichotomy 
(Chicago: University of Chicago Press, 1997) 133. 

34 See further M. Fineman, ‘Intimacy Outside of the Natural Family; The Lamits of Privacy’ (1991) 23 

Connecticut Law Review 955 and E. Jackson, ‘Fractured Values: Law, Ideology and the Family’ 

(1997) 17 Studies in Law, Politics and Society 99. 

F. Schoeman, Privacy and Social Freedom (Cambridge: Cambndge University Press, 1992). 

36 J.L. Cohen, ‘Is Privacy a Legal Duty? Reconsidering private right and public virtue in the daman of 
intimacy’ in M.P. d’Entréves and U. Vogel (eds) Public and Private: Legal, Political and 
Philosophical Perspectives (London: Routledge, 2000) 117, 134. 


186 © The Modern Law Review Lumted 2002 


March 2002] Conception and the Welfare Principle 


free from state scrutiny.3” An individual needs this ‘imaginary domain’, according 
to Cornell, so that she can ‘claim herself as the ‘self-authenticating source’ of what 
the good life is for her’.38 If the state imposes limits upon people’s capacity to 
make ‘personality-defining’ decisions about how they organise their intimate lives, 
it fails to treat those individuals with the equivalent respect that Cornell argues is 
due to each citizen. Cornell draws particular attention to the harm caused by the 
law’s tendency both to privilege one form of family life, and to pathologise 
unconventional arrangements. One consequence of this historically uneven 
distribution of familial privacy is that members of the ‘normal’ majority (for my 
purposes, fertile heterosexual couples) tend to take for granted their own right to be 
free from state intrusion, while simultaneously assuming that scrutiny of the 
‘abnormal’ minority (here, those who cannot conceive without assistance) is self- 
evidently legitimate. But, to quote Cornell at length, 
is it reasonable for people to deny to others what they insist upon as a matter of right for 
themselves? The answer to that is of course no. It cannot be reasonable to degrade those who 
have chosen a... family life that does not match some norm that others hold dear by treating 
them as something less than free and equal persons.>9 


To assume that, without external assessment of their future child’s welfare, 
infertile individuals are not ethically competent to make the decision to conceive 
is, in short, to fail to show them appropriate moral respect. 

Decisional privacy might alternatively be described as deliberative autonomy, 
the essence of which is that we should be free to make important decisions 
according to our own values. Of course the choices we make will be profoundly 
influenced by our cultural and affective context. But just as our lives and identities 
are shaped by social forces beyond our control, so they are also constituted by 
decisions that we take for ourselves. Electing to abandon birth control measures in 
order to conceive is a particularly good example of a choice that is both socially 
embedded and collaborative, while simultaneously lying within the archetypal 
zone of privacy. In the ordinary course of events, people would be outraged and 
affronted if told that before this ‘private’ decision could be acted upon, their 
parental adequacy must be assessed by a health care professional. Yet should one 
member of this couple prove to be infertile, a choice that they had previously 
assumed to be private will be subject to precisely this scrutiny. If decisional 
privacy has value because we recognise that it is intrinsically demeaning to have 
our most personal deliberations opened up to public evaluation,* this must be 
equally true for infertile people. 

My critics might argue that we should view the opportunity infertility offers for 
scrutinising parental adequacy in a different and more positive light. It could, for 
example, be argued that our inability to assess most people’s parental fitness prior 
to conception is a regrettable consequence of the priority accorded to bodily 
integrity. On this analysis, if we can ensure that individuals meet some minimum 
level of parental adequacy before they conceive, then our concern for children’s 
wellbeing should lead us to seize this opportunity. Yet this sort of justification for 
the welfare principle has much in common with the arguments popular among 


37 D. Comel, The Imaginary Domain: Abortion, Pornography and Sexual Harassment (London. 
Routledge, 1995) and D. Comell, At the Heart of Freedom: Femmism, Sex and Equality (Princeton, 
NJ: Princeton University Press, 1998). 

38 Ibid. At the Heart of Freedom: Feminism, Sex and Equality 37-38. 

39 ibid 176. 

40 R. Post, ‘The Social Foundations of Privacy: Community and Self in the Common Law Tort’ (1989) 
TI California Law Review 957, 967. 


© The Modern Law Review Limted 2002 187 


The Modern Law Review [Vol. 65 


eugenicists in the first half of the twentieth century. Just as eugenicists argued that 
society would be improved if ‘defective’ individuals were discouraged from 
reproducing, so section 13(5) is intended to weed out ‘unfit’ parents from assisted 
conception services in order to enhance children’s welfare. The pre-conception 
welfare principle may be directed towards improving the quality of individual 
children’s lives, rather than the health of society as a whole, but it nevertheless 
rests upon the assumption that it is the business of government to dissuade certain 
individuals from conceiving. In the House of Lords, Baroness Elles supported the 
amendment that became section 13(5) precisely 

in order to discourage people from having children if they do not at least have the family 

structure and financial support which they need in those circumstances.4! 

But we reject eugenic principles not only because in practice strategies such as 
compulsory sterilisation of the ‘unfit’ violated those individuals’ bodily integrity. 
Another equally important reason for condemning eugenic selection is the belief 
that it is simply illegitimate for the state to make judgements about who should and 
who should not be permitted to reproduce. 

There is something else wrong with the argument that we should tolerate mildly 
intrusive scrutiny of all infertile couples in order to exclude the tiny proportion of 
would-be parents who might represent a danger to their children. Invoking an 
extreme example, such as a couple who would be likely to have their child taken 
into care immediately after birth, in order to justify subjecting every infertile 
couple to the humiliating experience of having to justify their parental adequacy 
prior to conception disregards the intrinsic importance of the freedom to withdraw 
certain intimate decisions from public scrutiny. Moreover, if the claim is that we 
should be prepared to put up with a degree of inconvenience and embarrassment in 
order to protect a small number of children from significant harm, then there is no 
reason why this should apply only to would-be parents who happen to be infertile. 

Utilitarianism might offer a subtly different defence of the pre-conception 
welfare principle, namely that we should distribute goods — such as infertility 
treatment — according to their capacity to maximise the sum of bappiness within 
the community. If we think that children are generally happiest when they are born 
to parents who are able to offer them security, warmth and love, then a utilitarian 
might argue that it makes sense to attempt to maximise the number of children . 
whose parents are well equipped to enhance their wellbeing. On this analysis we 
should also strive to reduce the number of children born to parents who are likely 
to increase the sum of unhappiness by neglecting or upsetting their children. 

Yet there are several reasons why a utilitarian justification for section 13(5) must 
fail. First, as innumerable critics have pointed out, the chief problem with 
utilitarianism is its failure to treat the separate life plans of individual citizens with 
sufficient respect. The preferences of a minority group — particularly when they go 
to the heart of what makes a life worth living — should not be summarily 
disregarded for the sake of the greater good. By entirely subsuming the interests of 
infertile people to the wellbeing of future generations, a utilitarian defence of 
section 13(5) fails to treat infertile individuals’ lives as ends in their own right. 
Second, applying the concept of utility to infertility treatment may not even 
support the existence of a pre-conception welfare principle. On the contrary, for 
two reasons, it might pull in a quite different direction. If by utility we mean the 
satisfaction of wants and preferences, and if we believe that it is for each individual 
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to define the content of that utility for herself,‘? then a utilitarian calculation could 
lead us to conclude that we should be providing infertility treatment to anyone who 
believes that their life would be enriched by it. This might even be the more logical 
utilitarian conclusion because satisfying the preferences of infertile men and 
women immediately adds to the aggregate of pleasure within society. Attempting 
to maximise the wellbeing of future generations, on the other hand, by speculating 
about what might be likely to improve the quality of lives not yet in existence 
offers a much less definite or tangible addition to the sum of wellbeing. Moreover, 
as I explain more fully later, because it will invariably be in a particular future 
child’s best interests to be conceived, a utilitarian analysis might actually prompt 
us to make infertility treatment more widely available in order to maximise the 
number of children whose wellbeing is enhanced by their own conception. 
Utilitarianism could therefore demand the lifting of statutory restrictions such as 
section 13(5), rather than their continued application. 

Criticism of my argument could also come from a rather different direction. 
Insofar as privacy implies the right to exempt certain decisions from public or 
governmental scrutiny, it is essentially a negative liberty. Because decisional 
privacy does not promise any affirmative assistance to infertile couples, it could 
plausibly be accused of elitism. Just as some might say that inadequate public 
funding for abortion services in the United States has been the flipside of framing 
abortion rights in terms of women’s privacy, so relying upon a privacy model to 
protect conception decisions might appear to offer little positive assistance to 
couples who cannot afford private treatment. It would, however, be a mistake to 
retain section 13(5) just because getting rid of it would not go far enough to protect 
the wellbeing of all infertile couples. I am not suggesting that privacy captures all 
of the interests at stake in the regulation of access to assisted conception services, 
merely that it is one value which has been obscured by our slavish adherence to the 
welfare principle and our seeming inability to think critically about its appropriate 
limits. Because positive rights to medical treatment are inevitably asserted against 
a background of comparative scarcity, it is impossible to judge their merit without 
acknowledging the existence of other, perhaps equally persuasive claims, a task 
which is beyond the scope of this article. Decisional privacy, on the other hand, is 
not a finite social good that must be spread equitably between various claimants. It 
would therefore be possible to recognise all infertile couples as morally competent 
decision-makers by removing section 13(5) without simultaneously depriving any 
other deserving individuals of their ‘share’ of decisional privacy. 


ii, Publicly Funded Treatment 

Offering people infertility treatment at public expense is, of course, a rather 
different matter. The National Health Service is plainly incapable of providing 
infertility treatment on demand to anyone who thinks that it would improve the 
quality of her life. The NHS simply does not have enough money to pay for every 
medical procedure that patients might want, or even need, and taxpayers are 
evidently not prepared to give up the proportion of their income which would be 
necessary to satisfy all of our health-related preferences. 

At this point, let us distinguish between ‘priority-setting’ within the NHS and 
‘rationing’. While these terms are commonly used interchangeably, there is an 
important difference between the blanket exclusion of a particular procedure on the 
grounds of, for example, its clinical or cost-ineffectiveness (which we might refer 
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to as priority-setting or resource allocation), and individual decisions about 
whether to fund the treatment of a specific patient (which we might describe as 
rationing). Both are evident in the NHS’ somewhat patchy coverage of assisted 
conception services. Some health authorities have chosen not to fund any infertility 
treatment at all, on the grounds that relieving involuntary childlessness is a 
relatively low priority compared with other health needs. In other regions, some, 
but by no means all couples will be eligible for publicly funded treatment. These 
health authorities then rely upon eligibility criteria — such as age, whether both 
partners are childless etc. — in order to ration services. 

In recent years, the inevitability of priority setting and/or rationing in all fields of 
clinical practice has been acknowledged by the setting up of agencies such as the 
National Institute for Clinical Excellence (NICE) whose purpose is to ensure that 
funding decisions are made fairly and consistently across the NHS. Denying 
patients treatment on the grounds of cost is now widely believed to be a regrettable 
but unavoidable feature of the modern NHS. It is, for example, the existence of a 
‘postcode lottery’, rather than the practice of rationing itself that concerns 
Government. The judiciary too has repeatedly stressed its unwillingness to 
scrutinise health authorities’ or doctors’ decisions about the allocation of scarce 
funds.*3 Thus, it has become abundantly clear that a patient never has the right to a 
particular treatment, and this is as true of assisted conception services as it is of any 
other medical 

A health authority’s decision to fund no infertility treatment at all is the result of 
their value judgement that relieving infertility is less deserving of the NHS’ scarce 
resources than other claims upon its budget. According to Bill New and Julian Le 
Grand, public financing of medical treatment is justified by its fundamental 
importance in enabling people to achieve their life goals.“ Opinion clearly differs 
over whether involuntary childlessness is of such ‘fundamental importance’ that 
techniques to alleviate it should be provided at public expense.* New and Le 
Grand believe that it is; others, including the majority of health authorities in 
England and Wales, have decided that it is not. My own view is that involuntary 
childlessness significantly impedes an individual’s capacity to pursue her own life 
plan, and since means exist to alleviate this misfortune, funding them is an 
appropriate use of public money. However, I accept that this decision cannot be 
taken in isolation from a parallel consideration of the other claims upon the NHS’ 
finite resources. So while I believe that infertility treatment should have priority 
over certain other medical procedures that might also improve the quality of 
individuals’ lives — an obvious example would be the removal of an unobtrusive 
tattoo — I acknowledge that saving someone’s life is more important than relieving 
their infertility. 





43 For example, Lord Donaldson in Re J (a mmor) [1992] 3 WLR 507 acknowledged that ‘the court 

when considering what course to adopt in relation to a perticular child has no knowledge of 

claims to a health authority’s resources and is in no position to express any viow as to how 

it should elect to deploy them’ (at 517). Similarly, ın R v Cambridge DHA ex p B [1995] 1 WLR 898 

Sır Thomas Bingham said ‘[d]ifficult and agonising judgments have to be made as to how a limited 

budget is best allocated to the maximum advantage of the maximum number of patients That is not a 
judgment which the court can make’ (at 906). 

44 B. New and J Le Grand, Rationmg m the NHS: Principles and Pragmatism (London: Kings Fund, 
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which ‘maintain, restore or compensate for the loss of species-typical normal functioning’, which 
would unquestionably include the capacity to procreate. N. Daniels, Just Health Care (Cambridge. 
Cambridge University Press, 1985) 79. 
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If a health authority has decided to offer infertility treatment to some but not all 
would-be patients, it becomes necessary to devise criteria with which to identify 
eligible individuals. NHS clinics can, of course, appeal directly to section 13(5) 
itself in order to limit the provision of assisted conception services. This would 
clearly be a species of individual rationing rather than generic priority setting. 
Because section 13(5) applies regardless of whether treatment is being provided in 
the public or private sector, its application within NHS clinics is broadly similar to 
that outlined above. A further complicating factor may, however, be encountered 
where the gist of the objection to a particular would-be parent is the likelihood that 
their child would be taken into the care of the local authority. In such 
circumstances, the state may have economic, as well as child welfare reasons for 
denying treatment to a particular couple. 

Obviously the criteria used to make rationing decisions must satisfy some 
threshold level of fairness. It would, for example, clearly be unlawful to refuse to 
treat a particular patient on the grounds of race. But while some factors — like the 
colour of a patient’s skin — are plainly irrelevant, and others — such as the 
likelihood that treatment will be futile — are undoubtedly important considerations, 
there is a grey area where considerable disagreement exists. For instance, some 
people believe that a person’s alcoholism should be a relevant factor when 
deciding whether to offer them a liver transplant,*” whereas others consider that the 
difficulties in isolating a single causal factor for liver failure, and the violations of 
privacy that would be necessary to identify voluntary risk-takers might themselves 
create substantial injustice.*8 

Distinguishing between fair and unfair rationing criteria is essentially a question 
of distributive justice. At the risk of drastic over-simplification, let us briefly 
outline two possible approaches: consequentialism and egalitarianism.t9 A 
consequentialist strategy decides whether a patient should be provided with 
medical treatment on the basis of its likely outcome. Here it is important to further 
differentiate between considerations of medical and social utility. Giving priority 
to a patient whose treatment is more likely to be successful is an example of 
medical utility, whereas treating a doctor in preference to a drug trafficker involves 
taking social utility into account. Egalitarianism, on the other hand, is principally 
concerned with the justice of a particular distribution rather than its consequences. 
I cannot improve upon Amy Gutmann’s summary of what is demanded by a 
principle of equal access to health care: 

The principle requires that if anyone within a society has an opportunity to receive a service 

or goad: that satistiea a health need, tien everyone who shares the:same type And depres os 

health need must be given an equally effective chance of receiving that service or good. 


46 In R v Ethical Committee of St Mary’s Hospital (Manchester) ex p Harriott [1988] 1 FLR 512, 
Schiemann J said that ‘if the committee hed advised, for instance that the IVF unit should in principle 
refuse all such treatment to anyone who was a jew or coloured [sic], then I think the courts might well 
grant a declaration that such a policy was illegal’. 

47 Examples are cited in J. Neuberger et al, ‘Assessmg priorities for allocation of donor liver grafts: 
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Health Care Priorities: Oregon’s Next Steps’ Hastings Center Report, May/June 1991, Conference 


Report, 1. 

48 TL Beauchamp and J.F. Childress, Principles of Biomedical Ethics, (Oxford: Oxford University 
Press, 5th ed, 2001) 247-248. 
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Here the emphasis is on facially neutral rationing criteria which treat each patient 
with equivalent concern and respect: an example might be taking into account the 
length of time spent on a waiting list. 

A set of fair rationing criteria would, I argue, normally consist in a mixture of 
egalitarian principles and considerations of medical utility. Only in the most 
exceptional circumstances could it be fair to distinguish between patients 
according to the social utility of their treatment. A hypothetical example offered 
by Beauchamp and Childress is the decision to inoculate doctors and nurses first 
following the outbreak of an infectious disease: 


A person may receive priority for treatment on grounds of social utility if and only if his or 
her contribution is indispensable to achieving a major social goal.>! 


Aside from the extreme example of preserving the lives of skilled rescuers during a 
disaster, there are sound practical and ideological reasons to exclude 
considerations of social utility from the rationing of scarce health care resources. 
Not only does judging individuals’ comparative social worth offend the egalitarian 
principle that each person’s life must be assumed to be equally valuable, but it 
would also simply be impossible to carry out this sort of assessment with any 
degree of certainty, objectivity or fairness. Without divine foresight, how could we 
claim to know that patient X will make a richer contribution to society than patient 
Y? Placing doctors under a duty to make treatment decisions according to their 
assessment of a patient’s social value would also have a profoundly negative 
impact upon the doctor/patient relationship. 

If a just rationing system can be informed only by egalitarian standards and 
considerations of medical utility, how might this lead us to distribute publicly 
funded infertility treatment? Factors such as the urgency of clinical need may be 
helpful when rationing life-saving treatments such as liver transplants, but are 
plainly of no assistance to the distribution of infertility treatment. Taking medical 
utility into account would mean weighing up the chance of a successful outcome. 
In practice, this would probably lead to an upper age limit for female patients, and 
while the common NHS age limit of 35 is rather young, the likelihood of achieving 
a live birth in women over 45 using their own eggs is sufficiently slim that it would 
probably be rational for health authorities to refuse to fund this sort of IVF 
treatment for women in their late forties. Of course, the likelihood of a successful 
outcome cannot be calculated with absolute certainty, and may itself involve a 
series of contested value judgements. Nevertheless, despite some inevitable 
imprecision, the NHS has a legitimate interest in avoiding wasting money on 
treatment that is extremely unlikely to succeed, and an approximate prediction of 
the likelihood of achieving a live birth is therefore a legitimate consideration. 
Where medical utility is roughly equal, other neutral criteria which treat all would- 
be patients with equivalent respect must be devised: an example might be the 
number of cycles of treatment that an individual has already had at public expense. 

Section 13(5) is clearly a consequentialist rationing device, but opinion will 
differ over whether its concern is with the medical or the social utility of treatment. 
To interpret the child’s wellbeing as an indicator of a successful clinical outcome 
requires a rather strained interpretation,’ and I would contend that section 13(5) in 
fact purports to take the social utility of treatment into account, and is therefore 
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prima facie illegitimate. However, regardless of whether the child’s welfare is 
described as a medical or social outcome, for several interconnected reasons I 
believe that attempting to ration treatment using section 13(5) is both tautologous 
and unjust. First, if the alternative is non-existence, it will in fact invariably be in 
the particular future child’s best interests to be conceived. It is therefore simply 
illogical for the HFEA to insist that 

treatment should ... be refused if the centre believes that it would not be in the interests of 

any resulting child,53 


because, as John Robertson has explained, 


from the child’s perspective, the risk-creating activity is welcome, since there is no 
alternative way for this child to be born. ™ 


Distributing assisted conception services according to whether a child’s welfare 
will be served by her own conception is clearly nonsensical. Instead, invoking 
section 13(5) as a rationing device must, logically, involve claiming two things: (a) 
that denying couple X the opportunity to bring baby X into the world will enable 
treatment to be provided to couple Y, and (b) that baby Y is likely to have a much 
better life than baby X. We thereby increase the aggregate of children’s wellbeing 
by refusing to treat couple X and diverting our resources instead to couple Y. This 
consequentialist analysis rests upon two dubious assumptions. First, that it is 
possible to forecast with some degree of certainty whether a particular child is 
likely to flourish before she is conceived, and second, that it is clinicians who are 
especially well equipped to make this sort of prediction. Because if we admit that 
vague speculation about children’s future wellbeing will frequently be wholly 
inaccurate,°> then the justification for section 13(5) must collapse. It cannot be 
sufficient to point to a statistical correlation between certain parental 
characteristics — an example might be unemployment — and children’s impaired 
life chances in order to deny publicly funded infertility treatment to all 
unemployed people. This is precisely the sort of probabilistic equation that was 
invoked by eugenicists, and it is, as Gillian Douglas has noted, ‘not satisfactory to 
have a sey provision used ... to sanction what ultimately amounts to 
discrimination’. Finally, it is not clear that the doctor/patient relationship is 
enhanced either by giving clinicians the power to determine who deserves to 
become a parent (which is undoubtedly not a question that requires specialist 
clinical expertise), or by endowing their inevitably subjective assessment of a 
person’s parenting ability with spurious authority. 

Again, our slavish adherence to the welfare principle has blinded us to the 
possibility that it is not universally relevant. A health authority that purported to 
withhold other sorts of medical treatment from patients with a low IQ or a criminal 
record would be condemned. Using these rough indicators of a patient’s future 
contribution to the wellbeing of society in order to ration scarce medical resources 
would be dismissed as profoundly discriminatory and iniquitous. Yet frame this 
crude calculation in terms of the ‘welfare of the child’ and, despite its unfairness 
and conceptual incoherence, it instantly seems more acceptable. 
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Disingenuous 


My second criticism of section 13(5) is that it is, in practice, incapable of 
distinguishing between adequate and inadequate parents. As a result, its retention 
may not only be unjust, it might also be pointless. 

Aside from a few exceptional treatments (such as artificial insemination using 
the husband’s own sperm) which can be carried out without a license, clinics can 
only provide the vast majority of assisted conception services if they have a license 
granted by the Human Fertilisation and Embryology Authority (HFEA). License 
renewal is contingent upon compliance with both the terms of the legislation and 
the HFEA’s Code of Practice.’ Clinics that were blatantly ignoring the injunction 
to consider the child’s welfare could therefore face withdrawal or non-renewal of 
their licenses. Yet because there is no direct prohibition upon the treatment of 
specific categories of would-be patient, it would be extremely difficult for the 
licensing authority to decide in any particular case that a clinic had exceeded the 
discretion that it undoubtedly has to assist any adult to conceive. In practice, to 
satisfy the HFEA there must simply be a procedure in place to demonstrate that the 
welfare of the child has been considered,** albeit nominally. In some clinics, 
prospective patients must see a counsellor prior to acceptance on to their treatment 
programme, whereas other clinics’ compliance with section 13(5) is limited to the 
requirement that patients sign a form consenting to their GP being contacted. 

Even when the process though which the welfare of the child is evaluated is 
comparatively rigorous, I suggest that it will still be incapable of identifying 
inadequate parents. Infertility clinicians do not receive training in assessing future 
parenting ability, and nor will they have access to the sort of detailed information 
that ought to inform such a complicated assessment. There is, of course, a common 
belief that certain simple and easily identifiable factors are accurate indicators of 
children’s impaired future wellbeing: an obvious example being single parenthood. 
However, the empirical base commonly used to ‘prove’ this connection between 
single parenthood and children’s damaged futures is considerably more complex 
than its facile popular interpretation would suggest. It is the combined impact of 
factors such as poverty, isolation, residential mobility, and the family discord 
associated with parental separation that have a negative impact upon children, 
rather than the simple absence of a second resident parent.*? Research consistently 
demonstrates that better outcomes for children are associated with their parents’ 
warmth, sensitivity and msiveness, rather than their conformity with 
conventional familial norms. This means that if we are really attempting to 
enhance the welfare of children through the application of section 13(5), prior to 
treatment clinicians should be attempting to anticipate the quality of the 
relationship that is likely to develop between this couple or individual and any 
child that they might conceive. 

It is, of course, not easy to predict whether a childless couple is capable of 
offering a child unconditional love and a stimulating environment. Unlike adoption 
agencies, infertility clinics do not conduct rigorous investigations into the 
backgrounds and lifestyles of would-be parents. They do not make home-visits 
over a sustained period of time, nor do they interview other family members. And 
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if the couple seeking treatment already has children, when evidence of their 
parenting ability might seem more readily obtainable, clinicians will not interview 
the child, nor will they seek reports from teachers or other individuals who might 
be in a position to comment upon their parenting skills. Gillian Douglas has even 
suggested that section 33 of the Human Fertilisation and Embryology Act — which 
places restrictions upon the disclosure of information about patients’ treatment — 
has led some clinics to assume that they are prohibited from communicating 
directly with third parties about people seeking assistance with conception.® If 
section 13(5) is genuinely directed towards judging the adequacy of would-be 
parents, we are expecting infertility clinics to make extraordinarily difficult 
appraisals with completely inadequate information. With no evidence upon which 
to base these welfare assessments, decisions taken under section 13(5) ‘may 
frequently come down to the personal whim of the clinician in charge’. The 
HFEA’s Code of Practice does offer clinics some guidance on the interpretation 
and implementation of section 13(5),® but given the inevitable superficiality of 
their investigations,“ their assessments of prospective patients’ aptitude for 
parenthood are likely to be perfunctory and at times inevitably ill-judged. 

It therefore seems that section 13(5) may not in fact be motivated by profound 
concern for the welfare of children born following assisted conception, which 
would indubitably require a far more intensive and exacting scrutiny of would-be 
patients. Instead, I would suggest that section 13(5) is an essentially cosmetic 
provision. There were perhaps two reasons for its inclusion in the Human 
Fertilisation and Embryology Bill in 1990. First, it was supposed to address, at 
least in theory, the concerns of MPs who were alarmed by the possibility that 
infertility treatment might routinely be provided to single or lesbian women. In the 
debates in both Houses of Parliament this was a recurring concern, and an 
amendment that would have prohibited the treatment of such women was defeated 
by the narrowest possible margin.® Given the extent of this hostility to the creation 
of ‘fatherless’ children, some concession was needed in order to neutralise 
Parliamentary opposition to the Bill. Hence section 13(5)’s specific mention of the 
child’s ‘need for a father’. So while ostensibly directed towards protecting the 
welfare of the child, section 13(5)’s principal purpose was instead to obstruct the 
treatment of women without male partners. Second, it would simply have been 
politically unthinkable not to support the inclusion of a welfare principle, despite 
its conceptual incoherence and practical inefficacy. Since concern for children’s 
wellbeing is universal, bolting a welfare principle onto any new policy instantly 
both adds to its appeal, and inhibits effective criticism. Revealingly, not one 
speaker in either the Commons or the Lords challenged the incorporation of a 
direction to take account of the welfare of a child who does not yet exist. But while 
the welfare principle may be a useful political device, we seem to be in danger of 
losing the ability to critically reflect upon what it is for. If its purpose is genuinely 
to identify inadequate parents prior to conception, there would have to be a far 
more rigorous investigative process than is envisaged by section 13(5). Instead this 
is, in essence, a purely symbolic gesture towards the elevation of children’s best 
interests. 
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Of course it could be argued that if the Human Fertilisation and Embryology 
Act’s pre-conception welfare principle is merely ‘window dressing’, then my 
criticism of it is misplaced. If it has little practical impact upon people’s access to 
infertility treatment, why not simply ignore it? However, because I believe that it 
violates infertile couples’ decisional privacy, and, as I explain below, that it is also 
inconsistent with certain basic legal principles, its functional inadequacy means 
that there can be no justification for its retention. In short, anyone who believes 
that there should be a child welfare filter upon access to infertility treatment must 
not only defend section 13(5) against its unfairness and the incoherence I outline in 
the next section, they must also explain why it is important to maintain a provision 
that is evidently incapable of identifying ‘unsuitable’ parents and excluding them 
from assisted conception services. 


Incoherent 


I turn now to my third criticism of the preconception welfare principle. There are 
two strands to my claim that section 13(5) is incoherent. First, I highlight 
inconsistencies with the dominant approach of the courts in the so-called ‘wrongful 
life’ and ‘wrongful birth’ actions. Second, I argue that the conceptual coherence of 
both the decisions in the ‘wrongful birth’ cases and the pre-conception welfare 
principle would be improved by greater respect for reproductive privacy. 

In England, the phrase ‘wrongful life’ is generally assumed to refer to a case 
brought by a child whose claim is that ‘but for’ the defendant’s negligence, they 
would not have been born and their injury — that is their painful life — would have 
been avoided. In the leading English case Mary McKay claimed that she had 
suffered damage by ‘entry into a life in which her injuries are highly debilitating’ 
after her mother’s doctor failed to diagnose and treat the rubella infection she had 
contracted during pregnancy.®’ Because the doctor in this case had not caused 
Mary’s injuries, he had just failed to offer Mrs McKay the opportunity to terminate 
her pregnancy, the Court of Appeal found that the gist of Mary’s complaint was 
that she was allowed to be born at all. Thus to assess compensation, they would 
have to compare the value of non-existence (of which she had been deprived by the 
doctor) and existence in a disabled state. 

Ackner LJ was simply not prepared to countenance such a balancing exercise. 
He asked, ‘how can a court begin to evaluate non-existence the undiscovered 
country from whose bour no traveller returns?’ And his conclusion was simple: 
‘[n]o comparison is possible’. Stephenson LJ also rejected Mary McKay’s claim, 
but his reasoning was slightly different. He appeared to argue that if the choice is 
between entering into life with a disability and not entering it at all, then living 
should almost always be considered preferable. There is an obvious inconsistency 
between these two judgements. Ackner LJ argues that it is simply impossible to 
evaluate non-existence whereas Stephenson LJ contends that existence must 
almost always be judged preferable to non-existence. Clearly we can only arrive at 
Stephenson LJ’s assessment of the relative merit of existence and non-existence if 
we have evaluated, albeit crudely, the value of non-existence. Stephenson LJ’s 
judgement should perhaps be preferred because it is also plainly not true that the 
courts are incapable of deciding that non-existence would be preferable to (or at 
least no worse than) existence, since this is precisely the assessment that has 
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sometimes been made when authorising the non-treatment of very severely 
disabled neonates. If existence is always to be preferred, then it would be difficult 
to justify denying any premature baby, however terrible her injuries, life- 
prolonging treatment. 

Despite the existence of these subtle differences, both of these judgements sit 
rather uneasily with the pre-conception welfare principle. Let us consider Ackner 
LJ’s judgement first. As we have seen, when a clinician decides whether to offer 
treatment to would-be parents, she is charged with weighing up whether or not the 
welfare of any child that they might have would be best served by coming into 
being. So although Ackner LJ states that it is simply impossible to compare 
existence with non-existence, section 13(5) of the Human Fertilisation and 
Embryology Act demands that clinicians should engage in precisely this balancing 
exercise in order to work out whether existence or non-existence would be in a 
particular future child’s best interests. 

Stephenson LJ’s acknowledgement that existence must almost always be 
preferred to non-existence does, of course, leave open the possibility that there 
could be some rare circumstances in which it would be possible to conclude that 
non-existence would be preferable. An example might be an exceptionally severely 
disabled neonate who would derive no benefit from her continued existence. If this 
reasoning were applied to section 13(5), it would constitute what I referred to 
previously as the ‘thin’ interpretation, that is that any child conceived by these 
parents would have a life so short, painful or insensate that it would probably be 
better for them never to exist. Indubitably, there are very few, if any, potential 
parents who could plausibly be refused treatment on these grounds. 

Yet section 13(5) rests upon the assumption that assessing the welfare of any 
child that might be born to particular parents is not merely a filter to exclude 
individuals whose baby is inevitably going suffer from horrifying disabilities. 
Rather, it is directed towards judging a couple or individual’s likely parenting 
ability before deciding whether to offer them treatment. However this ‘thick’ 
version of the welfare principle is plainly inconsistent with the judgements of both 
Stephenson and Ackner LJJ. If it is accepted that it will invariably be in a child’s 
best interests to be conceived and born,” applying the welfare principle prior to 
conception is essentially meaningless. 

The judgement in McKay is usually assumed to have precluded the possibility of 
future claims for wrongful life. Wrongful birth cases have, however, had rather 
more success. These are lawsuits in which the parents claim that negligence, 
usually on the part of a health authority, has led to the birth of an unwanted child. 
A common scenario is where a sterilisation operation has failed to achieve sterility, 
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or where the results of post-operative tests are misinterpreted so that a couple is 
wrongly told that it is safe for them to have sexual intercourse without using any 
other contraceptive method. In these circumstances it has proved relatively easy to 
recover damages for the pain and discomfort associated with pregnancy and for 
associated costs such as maternity clothes. But although the unplanned child’s 
maintenance is undoubtedly another foreseeable loss, in McFarlane v Tayside 
Health Board”! the House of Lords decided that, provided the child is born 
healthy, recovery would not be fair, just or reasonable. 

A full consideration of this complex judgement and the cases which preceded it 
is beyond the scope of this article.’ My interest here is with the principal reason 
why parents have been barred from recovering the costs associated with their 
unplanned child’s maintenance. This is that it would be unseemly and contrary to 
public morality to compensate parents for the birth of a healthy child. The 
‘inarticulate premise’ underlying the House of Lords’ judgement in McFarlane 
was that the birth of a healthy baby should always be treated as a blessing and an 
occasion for joy.” According to Lord Millett, because having a child is something 
that the law will treat as beneficial, claimants are not allowed, by a process of 
subjective devaluation, to make a detriment out of a benefit.74 

So in relation to actions for what has become known as ‘wrongful birth’, we 
again find the judiciary troubled by the idea that not being conceived could ever be 
judged preferable to conception. As Handler J explained in the US case Berman v 
Allan, courts should always be reluctant ‘to disavow the basic assumption upon 
which our society is based, namely that life is more precious than non-life’.”> Yet 
the assumption underpinning section 13(5) is precisely that there might be 
circumstances in which it would not be in a potential child’s best interests to be 
conceived. Effectively, this must mean that there are circumstances in which, 
based upon an assessment of the child’s best interests, non-life is the preferred 
option. But if, as the ‘wrongful birth’ cases suggest, the birth of a child should 
always be a cause of celebration, how could you appeal to a future child’s welfare 
in order to decide that her birth would not be something to be celebrated? If the law 
always treats conceiving a child as beneficial, how could it at the same time enjoin 
infertility clinics to weed out would-be parents on the grounds that their child’s 
conception would not be beneficial? 

Of course the crucial difference is that in the wrongful birth and the wrongful life 
cases, the child whose life is being judged a blessing already exists, whereas 
section 13(5) applies before a child is conceived. What difference might this make? 
It could plausibly be argued that once a child has been born, the law will regard 
that child’s life as a blessing, but where there is no child yet in existence this ‘all 
children are a blessing’ principle cannot apply because otherwise we should all be 
continuously striving to bring as many children into the world as possible. 

My point is not, however, that a child’s conception is always a ‘blessing’, rather 
it is that it should be for the person who is contemplating conceiving a child to 
make this decision according to their own values and priorities. In practice, of 
course, many people do base their reproductive decisions upon an assessment of 
the welfare of any child that they might conceive. A complex web of 
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considerations inform most people’s decisions about sex and contraception, one of 
which may be their capacity to offer a child a stable and supportive home. But 
these are reasons that properly lie within a protected zone of decisional privacy, 
and should therefore not be subject to qualitative evaluation by third parties. 

One obvious weakness in my argument is that I am criticising section 13(5) for 
its inconsistency with prevailing judicial attitudes in a series of cases which are 
themselves noted for their inconsistency with existing legal principle. Hale LJ, for 
example, has recently pointed out that the majority of the House of Lords in 
McFarlane v Tayside Health Board ‘clearly recognised that on normal principles 
the claim would be allowable’.”6 I certainly do not wish to suggest that the 
regulation of access to assisted conception services would be improved if it were 
consistent with the judgements in wrongful birth cases. On the contrary, I would 
argue that these judgements too have failed to treat individuals’ pre-conception 
decision-making with appropriate respect. 

Just as section 13(5) subjects infertile people’s reproductive decision-making to 
unfair scrutiny, so the courts’ refusal to countenance awarding damages for all the 
foreseeable economic losses caused by an unplanned child’s birth trivialises an 
individual’s preference for sterility. Once a person has decided that he does not 
want to have any more children and resorted to invasive surgery in order to 
permanently remove his capacity to conceive, it is plainly absurd for the courts to 
inform him that his surgery’s failure is treated by law as a blessing. The decision 
about whether a child should be conceived properly lies with her potential 
‘parents’, and this is equally true when a couple have decided that they do not want 
to have any more children. 

So my argument here is simply that the only people who are entitled to take into 
account the welfare of a child prior to conception are her ‘parents’. When a man is 
contemplating sterilisation, he will often take into account his capacity to care and 
provide for any child that might otherwise be conceived. Similarly, when deciding 
whether to have unprotected sexual intercourse, a woman may consider whether 
she and her sexual partner are willing to assume responsibility for a child’s 
upbringing. And of course a couple who are seeking assisted conception services 
will inevitably have spent a great deal of time thinking about how they might 
discharge the obligations of parenthood. For most fertile adults, that this decision- 
making process is free from public scrutiny is taken for granted. The purpose of 
this article is simply to question the assumption that it is intellectually defensible to 
subject only people with biological impediments to reproduction to qualitative 
psychological appraisal prior to conception. 


Incompatibility with the Human Rights Act 1998? 


Insofar as I am accusing section 13(5) of violating infertile couple’s decisional 
privacy, could I invoke the Human Rights Act 1998’s guarantee of respect for 
individuals’ private and family lives? And given that I am arguing for the removal 
of a restriction upon individuals’ conception decisions, might I gain assistance 
from Article 12’s protection of the right to found a family? Since October 2000, 
existing legislation must be read, and given effect in a way which is compatible 
with Convention rights. Therefore, if possible, section 13(5) must be interpreted so 
that it protects both citizen’s private lives and their right to found a family. If the 
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Human Fertilisation and Embryology Act cannot be interpreted so as to comply 
with Articles 8 or 12, the higher courts now have the power to issue a ‘declaration 
of incompatibility’.”” This does not automatically set aside the relevant statutory 
provision, instead section 10 of the Human Rights Act sets up a ‘fast-track’ 
procedure for the legislation’s amendment by Parliament. 

Let us consider the right to respect for one’s private and family life first. In X 
and Y v The Netherlands,” the European Court of Human Rights summed up the 
purpose of Article 8 as ‘essentially that of protecting the individual against 
arbitrary interference by the public authorities’. More recently, when considering 
Article 8’s incorporation into English law, Sedley LJ has suggested that ‘privacy 
itself [is] a legal principle drawn from the fundamental value of personal 
autonomy’, which ‘exists to protect those who simply find themselves subjected to 
an unwanted intrusion into their personal lives’. 

Most of the cases brought under Article 8 involve the unwelcome dissemination 
of personal information — such as secretly recorded telephone conversations or 
photographs taken without consent — rather than the protection of decisional 
privacy. Could our interest in making certain intimate decisions free from public 
scrutiny nevertheless be protected by Article 8? In theory, yes. ADT v United 
Kingdom?! involved an action by a gay man who successfully argued that section 
1(2)(a) of the Sexual Offences Act 1967 violated Article 8 by failing to treat an 
aspect of his private life, namely participation in consensual group sex, with the 
respect afforded to equivalent heterosexual activities. Might it be argued, 
analogously, that section 13(5) treats an important aspect of infertile individuals’ 
private lives, namely their decision to attempt to conceive a child, without the 
respect afforded to fertile individuals’ reproductive decisions? For two reasons, 
unless the argument advanced in this article is accepted, I am not optimistic about 
the prospect of a successful challenge along these lines. 

First, because both Article 8 and Article 12 may be protecting similar interests in 
familial privacy, they cannot be considered in isolation from each other. So, for 
example, although on a literal reading, Article 12 does not appear to be qualified 
by the list of exceptions contained in Article 8(2),®* the Court of Appeal has 
suggested that logic demands that the restrictions upon the right to respect for 
private and family life have equivalent effect upon the right to found a family.® 
Accordingly, we should turn to Article 12 both for its own sake and to see if its 
judicial interpretation offers any clues to Article 8’s likely application to 
conception decision-making. In R (Mellor) v Secretary of the State for the Home 
Department * the Court of Appeal has recently considered the scope of Article 12 
and decided that it does not confer an absolute right to be enabled to procreate. In 
rejecting a prisoner’s application for access to artificial insemination (AJ) facilities, 
the Court of Appeal found that there were four relevant considerations. First, 
prisoners’ diminished opportunity to reproduce was judged to be a direct and 
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legitimate consequence of their detention. Second, there would, in the Court’s 
opinion, be justifiable public concern if prisoners continued to be able to beget 
children while serving their sentences. Third, the disadvantages of being brought 
up in a single parent family until the imprisoned parent’s release were taken into 
account. Finally, the Court recognised that a blanket ban upon AI for prisoners 
would be inappropriate because there might be certain rare situations in which 
conception would not merely be postponed by imprisonment, as was the case for 
Gavin and Tracey Mellor, but prevented altogether. An example would be if the 
male partner were about to undergo chemotherapy treatment which would leave 
him infertile. In such circumstances, Article 12 might require the prison service to 
grant him permission to store sperm samples for future use. 

For my purposes, this case’s importance lies in the Court of Appeal’s suggestion 
that a variety of factors can legitimately be invoked to limit the scope of Article 12, 
one of which appears to be the welfare of any child that might be born. Lord Phillips 
MR, for example, ‘consider{ed] it legitimate, and indeed desirable, that the state 
should consider the implications of children being brought up in [single parent 
families]’®> before deciding whether to allow a prisoner to conceive a child through 
AL If access to the services that may be necessary to found a family can be 
restricted in order to reflect the state’s interest in the welfare of future children, then 
section 13(5) is compatible with Article 12, and by analogy also with Article 8. 

Of course, I would argue that the Court of Appeal’s apparent acceptance of a 
pre-conception welfare principle here is misguided, and that the welfare of any 
child a prisoner may conceive is too speculative a consideration when deciding 
whether he should have access to AI. Without intensive investigation into the 
circumstances of the particular family, it is not possible to make a fair and accurate 
prediction about the future child’s wellbeing. But unless my criticism of section 
13(5) is accepted, the Court of Appeal’s endorsement of a pre-conception welfare 
principle makes a successful challenge under either Article 12 or Article 8 of the 
Human Rights Act 1998 unlikely. 

A second reason for pessimism about the prospect of a declaration of section 
13(5)’s incompatibility with the Human Rights Act 1998 is that the regulation of 
reproduction and family life has conventionally been treated as an area where 
individual nation states’ margin of appreciation should be particularly wide, as 
witnessed by the vast differences that exist within the European Union in relation 
to both abortion® and infertility treatment. Some European countries restrict 
assisted conception services to married or cohabiting heterosexual couples of 
reproductive age, others have virtually no restrictions upon access. Given this 
national variation, it would be very difficult to argue that a particular set of rules 
governing access to infertility treatment is incompatible with basic Convention 
rights. 

In short, the current and likely interpretation of the Human Rights Act 1998 
inevitably reflects dominant assumptions about the universal relevance of the 
welfare principle. Without the critical reflection upon the appropriate scope of the 
welfare principle that I advocate in this article, a declaration of section 13(5)’s 
incompatibility looks improbable. 





85 ibid 552 
86 Abortion is illegal in some countries within the EU, while in others it ıs available upon request during 
the first trimester of pregnancy. 
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It is important to reiterate that I am not arguing that everyone has a right to be 
provided with the treatment that may be necessary for them to conceive. Plainly 
there is a crucial difference between negative liberty or freedom from external 
constraints — which is the sort of freedom sexually active, fertile, heterosexual 
couples have in relation to reproduction — and positive liberty — that is the positive 
provision of resources, which might be what infertile people need in order to 
conceive. Positive rights to resources are always claimed against a background of 
relative scarcity and there are therefore inherent limitations upon their 
satisfaction.*’ It would clearly be absurd to suggest that the NHS should divert 
infinite resources to the satisfaction of reproductive preferences since this might 
jeopardise the provision of other health care services. Hence, my argument is a 
much less ambitious one. 

It is simply that we cannot base our decision to deny someone access to assisted 
conception services upon an assessment of their future child’s welfare. This is 
unfair, because we do not expect fertile people to prove their parental adequacy 
prior to conception. It is disingenuous, because we do not give the clinicians who 
are responsible for making this welfare assessment anything like enough 
information with which to make this complex judgement. And it is incoherent, 
because in other contexts the law insists that existence must almost always be 
judged preferable to non-existence. 

Of course, publicly funded infertility treatment cannot be available indefinitely 
upon request and rationing is clearly inevitable. And, although I believe that 
treatment should be available within the NHS, I accept that infertility is not life- 
threatening and that a health authority could legitimately decide not to pay for any 
assisted conception services at all. Where treatment is available but rationed, 
criteria such as the chance of a successful outcome and the number of cycles that a 
patient has already had at public expense may be relevant. What should not be 
relevant, in my opinion, is a disingenuous and essentially meaningless attempt to 
judge their parental adequacy. 

If a patient intends to pay for their own treatment, there are fewer grounds upon 
which their request may legitimately be refused. These might be confined to cases 
in which providing treatment would be contrary to a doctor’s clinical or ethical 
judgement. If super-ovulatory drugs would cause a woman lasting physical 
damage, or if the request was made by a minor, then clinicians might be entitled to 
conclude that treatment should not be provided. The conscientious objection clause 
in section 38(1) of the Human Fertilisation and Embryology Act already offers 
some protection for health care professionals who are uncomfortable with the 
provision of assisted conception services. This would normally be invoked by 
medical professionals who object to the procedures involved in treatment, rather 
than to the prospect of treating particular patients. But if the removal of section 
13(5) from the statutory scheme proved wholly unacceptable to a clinician, it is 
important to remember that she would continue to be entitled to invoke the 
conscientious objection clause, and my proposal would therefore not automatically 
recast her as a mere clinical technician.®8 Forcing doctors who wish to make moral 
judgements about an individual’s fitness for parenthood to exercise their right to 





87 C. Fried, Right and Wrong (Cambridge MA: Harvard University Press, 1978) 108 
88 On the justifications for recognising appeals to conscience in medicine, see MR. Wicclarr, 
‘Conscientious Objection in Medicine’ (2000) 14 Bioethics 205. 
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conscientious objection would lend the law greater transparency and coherence 
because any reluctance to offer treatment services would be admitted to lie within 
the doctors subjective moral sensibilities, rather than with section 13(5)’s 
profoundly dishonest claim that objective and non-discriminatory pre-conception 
assessment of parenting ability is either fair or possible. 

The only way in which the welfare principle makes any sense at all prior to 
conception is if we are actually maintaining that there are potential parents who 
would be so woefully inadequate that it would be better not to be born than to be 
brought into the world by them. And of course if we do believe this, then 


(a) why are clinics not permitted to carry out the sort of investigations which 
would be necessary in order to identify such unfit parents? 


and, 


(b) why are we not making any effort at all to safeguard the welfare of future 
children whose similarly inadequate but fertile parents might be placing them 
in peril by conceiving them? 

If this welfare principle is genuinely directed towards safeguarding the interests of 

future children, it is a haphazard and disingenuous sort of child protection. 

Haphazard, because only dangerously inadequate parents who also happen to be 

infertile can be prevented from wreaking havoc upon their children’s lives by 

bringing them into the world. And disingenuous, because i in practice, judgements 
are made with wholly inadequate evidence. 

Once the pre-conception welfare principle that is supposed to control access to 
infertility treatment is subjected to scrutiny, it is revealed to be hopelessly 
incoherent. Given that I have also shown that its practical impact upon children’s 
wellbeing is nugatory, there seems to be no satisfactory justification for its 
retention. In sum, I would argue that the welfare of children who do not yet exist is, 
in simple and crude terms, none of the law’s business. 
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The Unfreedom of the Moderns in Comparison to Their 
Ideals of Constitutional Democracy 


James Tully* 


The paper is a critical survey of the last ten years of research on the principles of 
legitimacy of constitutional democracy and their application in practice in 
Europe and North America. A constitutional democracy is legitimate if it meets 
the test of two principles: the principles of democracy or popular sovereignty and 
of constitutionalism or the rule of law. There are three contemporary trends which 
tend to conflict with the principle of democracy and thus diminish democratic 
freedom. There are three responses to the lack of legitimacy of these three trends. 
The first is to downplay the principle of democracy in order to endorse the three 
trends. The second is to uphold the principle of democracy, in the form of 
deliberative constitutional democracy, in order to criticise aspects of the three 
trends and to call for further democratisation. The third trend deepens this critical 
response by tying the test of democratic legitimacy more closely to case studies of 
attempts by citizens to exercise their democratic freedom. 


Introduction 


This is a period of rapid constitutional change around the world. Old and new 
constitutions — local, national, supranational, regional, global — are in transition and 
so are old and new concepts of constitutionalism. One response of political 
philosophers has been to reflect critically on the prevailing principles of legitimacy 
of constitutional democracy in the light of these changes in practice, testing the 
adequacy of the principles in one direction and the legitimacy of the changes in the 
other. I would like to make a contribution to this ongoing European and North 
American research project of reciprocal elucidation. 

The first section provides a brief synopsis of work on the principles of legitimacy 
over the last ten years, laying out two principles of constitutional democracy and 
six main features of how they work together in testing the legitimacy of democratic 
constitutional practice. The second section sets out three large-scale trends of 
constitutional change in practice from the perspective worked up in section one and 
suggests that these trends threaten or diminish democratic freedom. The third 
section examines two major ways political philosophers have responded to these 
trends by employing the principles of section one. The fourth section examines a 
third response and uses it to sketch out a direction for further critical inquiry, one 
tied more tightly to the reciprocal elucidation of principles and democratic activity. 
A short conclusion rounds off the discussion by comparing this interpretation of 
the present situation to Benjamin Constant’s picture of the situation of 
constitutional democracy in Europe in 1819 in his famous speech at the Athénée 
Royal in Paris, “The Liberty of the Ancients Compared with that of the Moderns’ .! 





* University of Toronto. 


1 B. Constant, ‘The Liberty of the Ancients compared with that of the Moderns’, in B. Constant, 
Political Writings, Biancamaria Fontana (ed) (Cambridge: Cambridge University Press, 1988), 308— 
328. Earlier versions of this paper were presented at the Univermty of Exeter colloquium on 
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Two principles and six features of constitutional democracy 


From the exchange between Jürgen Habermas and John Rawls in 1995 to the 
present two critical and abstract principles have been singled out as guiding norms 
for the critical discussion of the conditions of legitimacy of contemporary forms of 
political association.” These are the principle of constitutionalism (or the rule of 
law) and the principle of democracy (or popular sovereignty). The principle of 
constitutionalism (or the rule of law) requires that the exercise of political power in 
the whole and in every part of any constitutionally legitimate system of political, 
social and economic cooperation should be exercised in accordance with and 
through a general system of principles, rules and procedures, including procedures 
for amending any principle, rule or procedure. The ‘constitution’ in the narrow 
sense is the cluster of supreme or ‘essential’ principles, rules and procedures to 
which other laws, institutions and governing authorities within the association are 
subject. In the broader sense ‘constitution’ includes ‘the rule of law’, the system of 
laws, rules, norms, conventions and procedures which govern the actions of all 
those subject to it. 

The principle of democracy (or popular sovereignty) requires that, although the 
people or peoples who comprise a political association are subject to the 
constitutional system, they, or their entrusted representatives, must also impose the 
general system on themselves in order to be sovereign and free, and thus for the 
association to be democratically legitimate. The sovereign people or peoples 
‘impose’ the constitutional system on themselves by means of having a say over 
the principles, rules and procedures through the exchange public reasons in 
democratic practices of deliberation, either directly or indirectly through their 
representatives (insofar as they are trustworthy, accountable and revocable and the 
deliberations are public), usually in a piecemeal fashion by taking up some subset 
of the principles, rules and procedures of the system. These democratic practices of 
deliberation are themselves rule governed (to be constitutionally legitimate), but 
the rules must also be open to democratic amendment (to be democratically 
legitimate).3 


‘Constitutionalism, Democracy and Citizenship: Curent Debates’, 24-26 November 2000, and the 


Cronin and P. De Greiff (eds), The Incluston of the Other: Studies in Political Theory (Cambridge 
MA: The MIT Press, 1998) 49-75, and J. Rawls, ‘Reply to Habermas’, in Political Liberalism, second 
edition (New York Columbia Umversity Preas, 1996) 372-434. My discussion of these two principles 
draws on Habermas and Rawls, but also on an important case by the Supreme Court of Canada in 


hypothetical case of the secession of a province from the Canadian federation, SCC, Reference re the 
Secesston of Quebec, 2 SCR 217 (1998). For my interpretation of the Reference case as an application 
SEE E S E S ee ee T 
Tully, The Unattained yet Attainable Democracy: Canada and Quebec face the new Century 
(Montreal: Programme d'études sur le Québec, McGill University, 2000). The Supreme Court 
between constituhonalism and the ruls of law (s 70-78) but, lke Habermas and Rawls, 

also uses ‘constituticnalism’ in the broad sense to cover both (s 32). 
3 In some versions of the democratic principle it is insufficient to have a say, directly or indirectly. It is 
also necessary to have a hand in the exercise of power over which one has a say: that is to exercise 
public power together, rather than delegating it I set aside this more stringent condition in this article. 
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Habermas and Rawls follow Constant in calling the democratic principle the 
‘freedom of the ancients’. As Habermas puts it, ‘the political rights of participation 
and communication that make possible the citizens’ exercise of self- 
determination’. I will call the freedom of popular sovereignty expressed by the 
principle of democracy ‘democratic freedom’, rather than ‘ancient freedom’, 
because it is ‘the rule of the people’. If the rules by which the demos are governed 
are imposed by someone else, and even if they have a range of freedoms within this 
other-imposed regime, they are not self-governing, self-determining or sovereign, 
and are thus unfree. To be free democratically is not only to be able to participate 
in various ways in accordance with the principles, rules and procedures of the 
constitutional system, as important as this is, but also, and crucially, always to be 
able to take one step back, dissent, and call into question the principles, rules or 

by which one is governed and to enter into (mle-governed) 
deliberations over them, or usually over a subset of them, with those who govern. 
Habermas and Rawls also agree with Constant in holding that a modem 
constitutional democracy strives to ‘combine’ this democratic or ‘political’ 
freedom with the ‘freedom of the moderns’: in Habermas’ formulation, the ‘liberty 
of belief and conscience, the protection of life, personal liberty, and property — in 
sum, the core of subjective private rights’. These two types of freedom are often 
referred to as ‘public autonomy’ and ‘private autonomy’ respectively.* 

In summary, a political association is legitimate if and only if it is equally 
constitutional and democratic: that is, the combination of constitutional democracy 
and democratic constitutionalism. The two principles are the basic law implicit in 
modern constitutions. 

Critical discussion over the last decade has brought to light six features of these 
two norms of legitimation. The first feature is their critical and abstract character. 
They are ‘critical and abstract’ in the sense that they are not agreed to and applied 
directly in particular cases. Rather, they are background critical principles of 
judgement that orient participants in their critical discussion and contestation of 
the legitimacy or illegitimacy of a practice of governance. To put this another way, 
participants in political struggles bring very different and often conflicting 
traditions of interpretation, conceptions and weightings of constitutional and 
democratic considerations to bear on a case at hand. What is shared by neo-liberal 


I will take it as sufficient that the people of peoples of the association exercise public rezsons together 
over public powers in negotiations that are tied to implementation. Although there is widespread 
agreement on these two principles of legitimation there is disagreement on their formulation. 
Habermas formulates the principle of democracy in terms of two pmnciples (‘D’ and ‘U’) and Rawls 
in terms of ‘four stages’ of the exchange of public reasons (Habermas, ‘Discourse Ethics: Notes on a 
Program of Philosophical Justification’, in Moral Consciousness and Communicative Action, tr C 
Lenhardt and S. W. Nicholsen (Cambndge MA: The MIT Press, 1995) 43-115, and Rawls, ‘Reply to 
Habermas’, 396-406). The Supreme Court of Canada prefers to work out case-specific formulations 
of the two punciples. 

4 Habermas, ‘Reconciliation through the Public Use of Reason’, pp 68-69, and compare Rawls, ‘Reply 
to Habermas’, 396. Constant sometimes includes public autonomy or ‘pohtical liberty’, the rights of 
democratic participation in representative democracies, within the ‘freedoms of the modems’ (pp 
310-311) and other times he separates the two in a manner similar to Habermas and Rawls and says 
they have to be ‘combined’ (323-328). In addition, Habermas often equates the principle of 
constitutionalism with the ‘freedom of the modems’ on the assumption that the role of a modem 
constitution 1s to protect subjective nghts or private autonomy. Although this is clearly one role of a 
modem constitution and it is often interpreted as the role, I, like Rawls and the Supreme Court of 
Canada, seo it as one role among several, and so will not equate the protection of the rights of private 
autonomy with the principle of constitunonslism. This article is devoted solely to the question of the 
legitimacy of practices of constitutional democracy relative to the pancıple of democracy. The 
question of their legitimacy relative to the principle of constitutionalism is another question. 
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democrats, social democrats, socialist democrats, feminist democrats, eco- 
democrats, pluralist democrats, communitarian democrats, agonistic democrats 
and cosmopolitan democrats is an abstract and critical democratic-constitutional 
orientation to the systems of cooperation in which they find themselves (see 
feature three). They share, so to speak, a mode of problematisation of their political 
identity. Although the principles are ‘abstract’ in this sense, they are not idle. They 
are norms immanent in the practices of political cooperation of late modernity, and 
thus they are the orientation of critical self-awareness and self-formation that one 
takes on in virtue of being a participant in these practices (see feature six).° 

The second feature is that the two principles are ‘equiprimordial’. They are 
equally basic. If the principle of constitutionalism gains priority over the principle 
of democracy, so the constitution is the foundation of democratic rights and 
institutions but is not itself subject to democratic deliberation, then the association 

is illegitimate. Politics is said to be reduced to ‘juridification’ and to suffer a 
‘democratic deficit’, as, for example, in the European Union or in forms of 
liberalism that place the constitution prior to and independent of the practices of 
democratic dispute and amendment. If, conversely, the democratic principle gains 
priority, then the association is said to be illegitimate because it is ‘a tyranny of the 
majority’, without rules and procedures, or the licentious experience of ‘empty 
willing’. 6 

The third feature is the irreducible element of reasonable disagreement. There 
will always be disagreement among judges, representatives and citizens over the 
interpretation, procedures, application, institutionalisation and review in 
accordance with the orienting principles of constitutionalism and democracy in 
any instance; disagreements for which there will be good but non-decisive reasons 
on each side. This is obviously true in non-ideal circumstances of real world 
politics, but it is also true in ideal theory, as Jeremy Waldron among others has 
argued. Reasonable disagreement and thus dissent are inevitable and go all the way 
down in theory and practice (including over the ‘reasonable’). There thus will be 
democratic agreement and disagreement not only within the rules of law but also 
over the rules of law. This features also explains why there are many rival 


question this entire orientation from some other perspective. However, it is interesting to note, as 
Hegel did, how many of the attempts to do so are either caught up in the two principles in one way or 
another, and so involve a performative contradiction (as Habermas argues), or else border on idle 
speculation. For Hegel’s argument, see F. Neuhouser, Foundations of Hegel’s Social Theory: 


objected that Rawls subordinated the principle of popular sovereignty to the principle of the rule of 
law, as liberal democrats often do. Rawls replied that bis ‘political Liberalism’, in which the 
legitimacy of the basic structure of a political association rests on the exchange of public reasons 
among free and equal citizens, treats the two principles equally (see esp 407 and his reference to 
Frank Michelman: ‘I take American constitutionalism ... to rest on two premises regarding political 
Rolo Gat that tas Kanericin people me pohacally feo insomach ax they" are: governed by 
themselves collectively, and second, that the American people are poltically free in that they are 
governed by laws rather than men ... I take them to be premises whose problematic relation to each 
other, and therefore whose meaning, are subject to an endless contestation.’). Rawls clarifies this 
further in "The Idea of Public Reason Revisited’ in John Rawls, The Law of Peoples (Cambridge MA. 
Harvard University Press, 1999) 129-180. Habermas explores the co-equal stats of the two 
principles further in ‘On the Internal Relation between the Rule of Law and Democracy’ in The 
Inclusion of the Other, n 2 above, 253-264. (Sir Isaiah Berlin is an example of a liberal who grants 
prionty, and sometimes exclusivity, to the pnnciple of constitutionalism.) 
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conceptions and traditions of interpretation of democracy and constitutionalism 
(mentioned under feature one).’ 

The third feature is called the ‘agonistic’ dimension of constitutional democracy 
because it entails that no mle of law, procedure or agreement is permanently 
insulated from disputation in practice in an open society. The democratic practices 
of disputation and contestation that were previously assumed to rest on permanent 
constitutional arrangements, to which the people were supposed to have agreed 
once and for all, are now seen to apply to those arrangements as well, and thus 
‘agonism’ (the Greek word for contest) is seen to be a defining feature of 
democratic constitutionalism, one which partly explains and also reinforces the co- 
equal status of the two principles.8 

The fourth feature follows from the first three. Any democratic and 
constitutional political association, from a city to a multi-layered global order, 
which seeks to legitimate its arrangements under these two co-equal principles will 
be a ‘negotiated’ constitutional order or a continuously ‘conciliated’ order. The 
constitution or the principles justifying it cannot be seen as a permanent foundation 
or framework which underlies democratic debate and legislation. They must be 
reciprocally subject to legitimation through practices of the democratic exchange 
of reasons by those subject to them over time. No sooner is a constitutional 
principle, rule or law laid down as the basis of democratic institutions then it is 
itself open in principle to democratic challenge, deliberation and amendment. No 
particular negotiation and resolution will be definitive because there will always be 
the possibility of reasonable disagreement and, secondly, particular negotiations 
will proceed in accord with some principles, rules and procedures which are not 
questioned in the course of the negotiations, on pain of infinite regress, to be 
constitutionally legitimate, but which must be open to democratic review in the ` 
future, to be democratically legitimate. 

In the earlier modern period, it was assumed that there was some definitive 
ordering of legitimate political associations towards which democratisation and 
constitutionalisation were tending. Consequently, the role of political philosophy 
was seen as working towards the definitive theory of justice or the definitive 
democratic procedures of legitimation in which citizens themselves could reach 


7 See J. Waldron, Law and Disagreement (Cambridge: Cambndge Univermty Press, 1999), 102-106, 
and The Dignity of Legislation (Cambndge: Cambridge Umversity Press, 1999), 153-154. Waldron 
argues that Rawls is committed to the earlier view that agreement is possible on constitutional 
essentials, but it ıs not clear that he is in Political Liberalism, n 2 above, 54—58 and ‘The Idea of 
Public Reason Revisited’, where he suggests that there will always be a family of rival, reasonable 
political conceptions of justice. Habermas appears to continue to hold that there could be agreement 
on both the democratic procedures for testing a norm of action coordination (a rule of law) and 
agreement on a proposed nam within the democratic procedures, ın principle at least. However, it 1s 
not clear how we are to take these two types of consensus, given their ideal and quasi-transcendental 
status. If they are simply critical, rather than regulative, ideals (that 1s, ideals that are themselves open 
to criticism from another standpoint, and so always subject to the democratic exchange of reasons), 
then it is not clear that they are incompatible with the view that disagreement goes all the way down, 
over questions of the nght as well as the good This ıs, after all, the status of the two legitimacy 
principles as well and it is the way his approach has been interpreted by some of his followers, such as 
Simone Chambers and Seyla Benhabib. 

8 For the agonistic dimensions of constitutional democracy, see B. Honig, Political Theory and the 
Displacement of Politics (Ithaca NY: Cornell University Press, 1993), W Connolly, The Ethos of 
Pharalization (Ithaca NY: Comell Umvermty Press, 1995), J. Gray, Enlightenment’s Wake. Politics 
and Culture at the Close of the Modern Age (London: 1995), and C. Mouffe, ‘For an Agonistic Model 
of Democracy’, in The Democratic Paradox (London: Verso, 2000) 8-107. Mouffe argues that the 
disagreement and agonism result from the irreconcilabihty of the logics of the two fundamental 

ponciples of constitutionalism and democracy (1-35). 


208 © The Modern Law Review Limted 2002 


March 2002] Unfreedom and Constitutional Democracy 


final agreements on the just ordering of their association. Now, as the result of two 
hundred years of constitution making and remaking and of discussions of rival and 
changing theories of democratic-constitutional justice, we have a better 
understanding of how the two principles of legitimation work together in this 
open-ended and non-definitive manner. Democratic constitutionalism is an activity 
rather than an end-state. Its legitimacy does not rest on its approximation to some 
ideal consensus, but rather on the mutual relationship between the prevailing rules 
of law and the democratic and judicial practices of ongoing disagreement, 
negotiation, amendment, implementation and review.’ 

The Supreme Court of Canada illustrates this feature in the Reference re the 
Secession of Quebec. While the clear and procedurally valid expression of the will 
of the majority of a member of a constitutional association for constitutional change 
cannot of itself effect that constitutional change unilaterally (such as secession of a 
province), it does constitute the exercise of the right to initiate constitutional change 
(the democratic principle) and thus does initiate constitutional negotiations over 
that change. The other members have a reciprocal constitutional duty to negotiate in 
good faith, but the negotiations must proceed in accord with the protection of 
individual rights, minority rights, the principle of federalism and so on (the 
constitutional principle).!° 

The fifth feature is the way that the principles of constitutionalism and 
democracy are modified by political globalisation. This is the most difficult feature 
to articulate briefly. In an earlier period it was thought that the sovereign people 
could act in a uniform and united way in the exercise of their public autonomy (for 
example, in a constituent assembly or civil society), over the constitution of one 
central representative government, and in a self-contained nation-state. These three 
assumptions were shared by both the Lockean and Rousseauian traditions. They 
are now seen to be untenable. First, the people are diverse and dispersed: they 
exercise their democratic freedom in a multiplicity of sites. Second, the functions 
of government are not located in or controlled by a set of traditional representative 
institutions and their constitutional framework. There are as many ‘practices of 
governance’ as there are systems or practices of action coordination, across the 
public, private and voluntary spheres, and in which individuals and group have the 
right to have a say over the way their conduct is governed. This dispersion of 
practices of governance and of democratic freedom (often distantly related to the 
traditional institutions of representative government and the rule of law) is 


—————————— ee ee ee eee 
9 The ‘negotiated’, rather than ‘foundational’ character of democrahc constitutionalism is the central 


Constitutional Change in the European Union (London: Hart, 2000) 337-358. 

10 Supreme Court of Canada, Reference, n 2 above, 83-94 (see Tully, ‘Introducton’, Multinational 
Democractes). We can also see that the earlier understanding of constitutional democracy rests on the 
unrealizable assumption that the people could be, simultaneously, sovereign over the constitution (the 
democratic principle) and subject to it (the constitutional principle). Michel Foucault argues that this 
sovereign and subject ‘double’ was one of the constitutive and unresolveable tenons of modem 
thought and practice in The Order of Things (London: Tavistock, 1970) 312-328. The late modern or 
postmodem ‘negotiated’ understanding of democracy and constitutionalism simply recognises that 
they cannot be resolved in any definitive way, thereby dissolving rather than overcoming the aporia, 
as Foucault suggests. 


© The Modem Law Review Limited 2002 209 


The Modern Law Review [Vol. 65 


commonly called ‘governance without government’ or the spread of 
‘governmentality’. Third, the diversification of peoples and governance is not 
contained within Westphalian, independent nation-states. The institutions and 
activities of constitutional democracies are increasingly a mixture of constitutional 
representative governments in nation-states and newer, overlapping and 
multilayered networks of governance that stretch from the local and regional 
through the national and federal to the supranational and global.!! 

This is not to say that every practice of governance is legitimate only if it 
operates in accordance with the principles of constitutionalism and democracy. 
Many forms of governance are often non-constitutional and non-democratic, 
coordinating the activity of the participants without their direct say: markets, 
property systems, administrative bureaucracies, families, corporations, and 
regulatory regimes. However, it does mean that if a system of cooperation is not 
organised democratically and constitutionally, then it requires a public justification 
that can be made good to the people who are subject to it and its effects 
(justifications such as efficiency, competency, utility, a distinction between public 
and private, tradition, and so on). And these justifications, for the reasons discussed 
under feature three, must always be open to democratic disagreement and 
deliberation (by the types of adversary mentioned under feature one).!? 

The sixth and final feature is the pragmatic relationship of the principles of 
constitutionalism and democracy to practices of ‘citizenisation’. Members of 
constitutional democracies become ‘citizens’ not only in virtue of a (amenable) set 
of constitutionally guaranteed rights and duties enabling them to participate in the 
institutions of their association. They also acquire their identity as citizens — a form 
of both self-awareness and self-formation — in virtue of exercising these rights: of 
participating in democratic-constitutional institutions and, more importantly, 
participating in the array of practices of deliberation over the existing institutions. 
Participation in these variegated activities (negotiations over the latest health and 
equity policy in the workplace, engagement in public debate over legal and 
political change, party politics and enacting legislation, interest groups, social 
movements, taking a law to court, deliberations over and voting in constitutional 
referenda, civil disobedience, and, at the extreme, the Lockean activity of 





11 The decentring of public autonomy and locii of governance is a central concern of Habermas in W. 
Rehg (tr), Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy 
(Cambridge MA: The MIT Press, 1996). For an extension of his approach to global politics, see A 
Linklater, The Transformation of Political Community (Cambridge: Polity Press, 1998). A slightly 
different view of these three global changes, called cosmopolitan democracy, is presented by David 
Held and his associates, summarised m D. Held, ‘Democracy and Globalization’, in D. Archibugi, D. 
Held and M. Kohler (eds), Re-imagining Political Community: Studies m Cosmopolitan Democracy 
(Cambndge: Polity Press, 1998) 11-27. The phrase ‘govemance without government’ comes from J. 

‘Governance and Democracy in a Globalizing World’ in Re-tmagining Political Com- 
munity, 28-57. The tem ‘governmentality’ comes from Michel Foucault and his students: see N 
Rose, The Powers of Freedom (Cambridge: Cambridge University Press, 1999) and M. Dean, 
Governmentality: Power and Rule in Modern Society (London: Sage, 1999). See the comprehensive 
synopsis of research in this area prepared by Neil Walker for the Constitutonahsm m Transition 
Workshop, “The Idea of Constitutional Pturalism’. I have discussed some of these changes in Strange 
ep er ee ere ene Cambridge University Press, 

12 The differences among the major schools of constitutional democracy (socialist, neo-liberal, 
ecological, etc) consist in disagreements over the reasonableness of these justifications for shielding 
certain areas of contemporary societies from the exercise of public autonomy, standardly in the name 
of private autonomy. On the general requirement of a discursrve justification that can be made good to 
all those affected, see R. Forst, Towards a Critical Theory of Transnational Justice’, Metaphilosophy, 
32, 1 & 2, Gannary 2001) 160-179. 
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overthrowing an unjust government and setting up a new one) create the type of 
orientation mentioned in feature one. A participant comes to acquire the identity of 
a citizen of a constitutional democracy; one who is aware that its institutions are 
legitimate just insofar as they stand the test of the principles of constitutionalism 
and democracy and who has formed the abilities of putting them to the test through 
practices of deliberation. 

Participation in these practices of reason-exchanging citizenisation also confers 
legitimacy on the two principles and on the political association in which the 
democratic deliberation takes place, even though disputation is over the legitimacy 
of the association and disagreement is permanent. Citizens develop a sense of 
identification with the principles and the association to which they are applied not 
because a consensus is reached, or is on the horizon, but precisely because they 
become aware that, in despite its current imperfections and injustices, the 
association is nonetheless not closed but open to this form of democratic freedom. 
It is a free association. This legitimacy-conferring aspect of citizen participation 
generates the unique kind of solidarity characteristic of constitutional democracies 
in the face of disagreement, diversity and negotiation. !3 

Let this stand as an incomplete and no doubt controversial summary of the recent 
critical discussion of conditions of legitimacy of contemporary constitutional 
democracies undergoing rapid change. The next section turns to three general 
trends in practice which have played a part in stimulating the critical discussion 
and so the elaboration of the six features. These are trends which appear 
illegitimate in the light of the principle of democracy. This sets the stage for the 
third and fourth sections, which attempt to show how the discussion of the six 
features has developed in three main phases in response to these trends. 
Elucidating the discussion in this reciprocal way to practice provides the 
equipment for a more appropriate critical approach to the study of constitutional 
democracies. 


Three illegitimate trends in the light of the principle of democracy 


Three general trends in constitutional-democratic practice can be seen as 
illegitimate in the light of the basic equality of the principles of constitutionalism 
and democracy. These trends have become the sites of legal and political struggles 
in practice and critical reflection in theory.!‘ 

The first trend is the processes of global juridification which are accompanying 
the economic processes of the globalisation of capital. The proliferation of 
hundreds of global regulatory regimes, such as the North American Free Trade 
Agreement and the World Trade Organisation, constitutes complex processes of 
global constitutionalisation. These constitutions lay down the basic rights and 


13 I am indebted to Anthony Laden, who, in a work inspired by Rawls, has rebuilt liberal political 
philosophy in response to the critical discussions of these six features, especially the last. See, A. 
Laden, Reasonably Radical: Deliberative Liberalism and the Politics of Identity (Ithaca NY: Comell 


14 These three constitutional trends are not the only trends that have stimulated reflection on 
questionable legitimacy under the principle of democracy, and so have helped to stimulate discussion 
of that principle and its relevance today. They may violate the pnnciple of constitutionalism as well, 
but this important question must be set aside for now. 
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duties of individuals, peoples, states and private corporations that provide the 
conditions for the expansion of global, corporate capitalism. These constitutional 

` regimes have the capacity to override domestic and national constitutions, forcing 
them to conform, and to free the economy from the democratic control of existing 
nation states. 

In the light of the principle of democracy this trend is of questionable legitimacy 
for two reasons. First, the regimes of juridification do not establish new or renewed 
local and global representative democratic institutions to govern the economic 
processes for which they provide the constitutional underpinning. Even emerging 
global human rights regimes tend to favour the rights of private autonomy over 
public autonomy. This is unlike the historical development of nation states and 
national economies, in which the constitutionalisation of market relations was 
confronted with the representative democratisation of the basic social and 
economic structure of these political associations, at least to some extent. Supra- 
national and global regulatory regimes are non-democratic and often anti- 
democratic. Second and more fundamentally, the discussion, design, establishment 
and monitoring of these constitutional regimes, including human rights regimes, do 
not pass through and are not subject to the democratic deliberation of the humans 
who are subject to them. This is a trend, therefore, in which a specific type of 
constitutionalism has gained priority, and perhaps exclusivity, over the principle of 
democracy. It is illegitimate because it violates the equality condition (feature two) 
and, as a domino effect, the four following features.!5 

The second trend is the devolution and dispersion of political power and forms of 
political association. This refers to the proliferation of nations, states and city- 
states since the beginning of political decolonisation in the 1960s; the dismantling 
and devolution of powers within federal states such as India, Canada and the 
European Union to sub-units under the pressures of the politics of recognition 
(multinationalism, multiculturalism, and regionalism); the emergence of multi- 
layered functional governance locally and globally; and the contracting-out of 
dispute resolution to ad-hoc nodes with network-like relations to the more 
traditional institutions of representative democracy. On the one hand, this global 
trend towards legal and political pluralism, federalism and subsidiarity can be seen 
as the expansion of opportunities for the exercise of democratic freedoms. On the 
other, it is also a trend towards weaker political units. The new states, autonomous 
units within complex federations, and global political networks tend to be weak 
relative to the power of transnational corporations and their complementary 
regulatory regimes, such as the World Bank.!6 

Except for the United States and a few other G7 states, political units often lack 
the power to enforce democratic procedures and outcomes that challenge global 


15 In general, see D. Held, A. McGrew, D. Goldblatt and J. Perraton (eds), Global Transformations 
(Cambridge: Polity, 1999) 32-86, 149-234, For a detailed legal analysis of one ‘economic constitu- 


neither pass through democratic deliberation nor establish practices of democratic deliberation over 
nghts' see R. Bellamy, “The Right to Have Rights: Citizen Practice and the Political Constitution of 


16 Decentralisation in Canada, for example, finds support from those in favour of local democratic 
control on the ane hand and by the major lobby groups for large corporations on the other For an 
introduction to the complexities of this second trend in relation to democracy and constitutionahsm, 
see Gagnon and Tully (eds), n 9 above, and W. Kymlicka and W. Norman (eds), Citizenship in 
Diverse Societies (Oxford: Oxford University Press, 2000). 
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corporations and their ability to move elsewhere. The result is that the relatively 
weak polities become trapped in a ‘race to the bottom’. They reduce 
constitutional democracy to elections and the security and private autonomy 
required for the expansion of global capitalism in order to attract the economic 
development they require to remain solvent. In the poorest and weakest states 
even the basic democratic rights of assembly, association and free speech are 
curtailed and sweatshop work conditions imposed. These political associations are 
unable to enforce the local self-determination, survival of linguistic and cultural 
diversity, economic self-reliance, self-determination or environmental safeguards 
they were set up to protect and promote. The trend to devolution and dispersion 
thus tends, to a significant degree, to support rather than challenge the trend 
towards global juridification and so is of questionable legitimacy for the same 
reason.!7 

The third trend is the decline of democratic deliberation and decision-making 
within the traditional institutions of representative nation states. The policies and 
decisions of representative bodies are increasingly the outcome of unaccountable 
ministries on the one hand and a small circle of representatives elected through 
non-deliberative advertising campaigns and controlled by wealthy lobbying 
interests and media corporations on the other. Constitutional reform tends to be 
crafted by unelected experts and ratified by referenda subject to mass advertising 
and spectacles rather than democratic deliberation. Political powers are abjured to 
the market or passed to global regulatory regimes by small groups of unelected and 
unaccountable negotiators in private meetings whose self-consciousness has been 
shaped by careers in ministries or large corporations, not in practices of 
citizenisation. Citizen participation decreases and democratic apathy and malaise 
increases. Once again, this trend violates the principle of democracy, by 
diminishing the capacities and opportunities for democratic freedom. 18 

Finally, these three trends work together to insulate the growing global social 
and economic inequalities from public democratic discussion and reform. The only 
way to struggle effectively against these enormous inequalities in wealth and well- 
being is through the exercise of democratic freedoms in the most effective fora and 
also, by these means, to fight for formal democratic freedoms for the worst off 
(who can then exercise them as they see fit). Yet, the trends make this difficult in 
the best circumstances (where democratic freedoms are constitutionalised) and an 
offense punished by exclusion, disappearance or death in the worst (where 
democratic rights cannot even be discussed). As a result, the unchecked 
inequalities further erode the very basic prerequisites of diet, health, knowledge 
and organisation necessary to exercise democratic freedom for an increasing 
percentage of the world’s population, even though their condition is the direct 


17 R. Barnett and J. Cavanagh, Global Dreams: Imperial Corporations and the New World Order (New 
Yari Simon and Shuster, 1994), W. Greider, One World, Ready or Not: The Manic Logic of Global 
Capitalism (New York: Simon and Shuster, 1997), R. Falk, Predatory Globalization: A Critique 
(Cambridge: Polity Press, 1999), D. Held, Democracy and the Global Order (Stanford: Stanford 
University Press, 1995) 239-266. 

18 Rawls, n 2 above, 407 (‘the present system woefully fails in public financing for political elections, 
leading to a grave imbalance in fair political liberties; it allows a widely disparate distribution of 
income and wealth that seriously undermines fair opportunities in education and employment, all of 
which undermine economic and social equality’), R.D. Putnam, Bowling Alone: The Collapse and 
Revival of American Community (New York Touchstone, 2000), H. Milner, ‘Civic Literacy m 
Comparative Context’, Policy Matters, 2, 2 July 2001) 1-39, G. Debord, Society of the Spectacle, (tr 

Donald Nicholson-Smith) (New York: Zone Books, 1994). 
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effect of a global constitutional system of property rights over which they, by the 
principle of democracy, should have a right to a say.!9 

This is a ‘negotiated’ constitutional order, to be sure, but it is negotiated by 
powerful, non-democratic actors, not by the democratic citizens and 
representatives, as feature four requires for legitimacy. 


The critical discussion of the two principles in light of the three trends 


This section and the next aim is to answer the question, ‘What can be leamed from 
the experience described in the previous two sections?’ It is evaluative and 
constructive: to elucidate the critical discussion summarised in section one in 
relation to the three trends of section two with the aim of bringing to light 
guidelines for the future critical understanding and study of constitutionalism and 
democracy in the changed circumstances of the twenty-first century. The 
discussion of the two principles of legitimacy is divided into three types of 
response to the constitutional changes in practice. The first two responses are 
analysed this section and the third in section four. 

The first response has been to accept these trends, either in an attitude of defense 
and celebration or of resignation and melancholy. The most influential celebratory 
side of this first response is neo-liberalism, but certain reformulations of social 
democracy, such as the ‘third way’, have also been influential. Here the 
coordination and governance of human interaction and cooperation by global 
markets and regulatory regimes, behind the backs of the impotent participants, is 
said to be inevitable and without alternative. In any case, it is far too complex and 
fragile for the subjects to have a democratic voice over the processes which govern 
them without introducing destabilising incompetence and inefficiency, which, after 
all, given the levels of apathy, no one wants. Rather, the demands of democratic- 
constitutional legitimacy are now met in the space of ‘lifestyle politics’ opened up 
and made possible by globalisation and juridification. One may now turn one’s 
individual or collective life into a democratic enterprise; deliberating about, taking 
on, and revising a wide range of careers, work relationships, consumption patterns, 
lifestyles, identities, and voluntary associations around gender, cultures, languages, 
hybridity and the environment, and being free to change these as one chooses. 
Citizens, individually and in groups, enjoy the market “freedoms of the moderns’, 
especially of mobility, consumption and change, and are free to invent themselves 
as they move from role to role, and thus to live life like an actor, as Nietzsche 
predicted. Finally, while it is acknowledged that these modern freedoms are not yet 
available to the majority of the world’s population, these ‘developing’ peoples are 
nevertheless said to be, in virtue of being brought into global markets and 
regulation, on the trajectory of ‘democratisation’ (a redescriptive term which 
eliminates the principle of democracy).” 


19 T. Pogge, ‘Priorities of Global Justice’, Metaphilosophy, 32, 1-2, 6-24 (January 2001), N. Chomsky, 
‘Socioeconomic Sovereignty’, m Rogue States: The Rule of Force in World Affairs (Cambridge MA: 
South End Press, 2000) 199-214, Falk n 17 above, 153-166. 

20 Among the ‘celebrators’ Anthony Giddens is widely seen as ons of the most sophisticated proponents 
of this response and defender of it against its critics (Anthony Giddens, The Third Way and its Critics 
(Cambridge: Polity Press, 2000)). For a range of views af celebration and resignation ses D. Held and 
A. McGrew (eds), The Global Transformations Reader: An Introduction to the Globalization Debate 
(Cambridge: Polity Press, 2001). For Nietzsche’s prediction and the concerns he had regarding the 
possibility of acting together for a future good, see P. Patton, ‘Nietzsche and the problem of the Actor’ 
in A. Schrift (ed), Why Nietzsche Still? (Berkeley: University of California Press, 1999) 170-184. 
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The other side of this first type of response is one of resignation, rather than 
celebration, in the face of global processes that are said to be beyond democratic- 
constitutional control. The reason for this melancholy attitude is that the modern 
freedom of lifestyle politics is seen as superficial at best. Given the enormous 
global inequalities, the freedom of consuming lifestyles is available only to the few 
and even for this elite the range of options is narrow and shallow. The vast majority 
of the world are condemned at best to watch and try to imitate the rich and famous 
minority in a kind of global ‘synopticon’ and, at worst, to work in sweatshops to 
produce the commodities the minority consume.”! Moreover, while all those 
involved in lifestyle politics are free in a restricted sense, the diverse identities, 
modes of conduct and choices by which they construct and reconstruct themselves 
in their private autonomy are subject to new and diffuse forms of non-democratic 
modes of ‘governance without government’ or governmentality which lack 
immanent practices of democratic freedom. In Michel Foucault’s famous phrase, 
they are governed through their modern freedoms. As regimes of governmentality 
proliferate globally they tend to bring more areas of life under their governance 
(the phenomenon of ‘biopower’), coordinating lifestyles in the North and local 
participation in the South with the three trends of the previous section. And, on one 
speculative account, consitutionalism and popular sovereignty are sublimated into 
modalities of a global empire of governmentality.~ 

Both the second and third types of response are critical of the three trends and of 
the celebratory and melancholy justifications of them. They reassert the co-equal 
importance of the principle of democracy and propose ways in which practices of 
democratic deliberation can be adapted to, and made good in, these circumstances. 
It is this critical research in North America and Europe that has spearheaded the 
discussion and elaboration of the two principles and six features summarised in 
section one. The major difference between these critical responses is that the third 
response (the second critical response) is less abstract than the second and more 
closely and reciprocally related to practice. The second response is critical and 
‘theoretical’ whereas the third response is critical and ‘practical’.* 

Both the second and third responses can be characterised by three contrasts with 
the first response above. (1) To deliberate alone or in a private group rather than in 
public with fellow citizens; (2) to deliberate about lifestyle politics rather than 
about matters of common concern and public goods; and (3) to deliberate in order 
to act within relations of governance over which one has no say rather than in order 
to act together in exercising political power over those relations — all this is not 
freedom but only a certain form of ‘private’ freedom. It is the disappearance of 


21 Z. Bauman, Globalization (Cambndge. Polity Press, 1998), A. Callinicos, Against the Third Way 
ae Polity Press, 2001). For a range of voices of resignation, see Held and McGrew, n 20 


22 Face oe ele’ eaa sa See as TE isn i eel we 
by Nicolas Rose, and for their global reach see, in addition to J. Roseneau, M. Hardt and A. Negn, 


D Owen, ‘Orientation and Enlightenment: An Essay on Critique and Genealogy’, Ibid, 21-44. 
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democratic freedom, standardly on the presumption that present neo-liberal 
constitutional democracy is the just and definitive end of political history, 
requiring only global diffusion and internal adjustments. In contrast to this 
complacent orthodoxy, the proponents of the two critical responses hold that 
democratic freedom only makes its appearance when subjects take up the task of 
acting as citizens in the three ways of the second-half of the above contrasts, either 
directly or in some mediated relation with their representatives. 

The second response is associated with Habermas and Rawls and the more 
theoretical elaboration of deliberative democracy and democratic constitutionalism. 
According to Habermas, the politics of western societies has ‘lost its orientation and 
self-confidence’. The triumphant neo-liberal parties have no interest in bringing 
these trends under democratic contro] and they have no ‘sensibility’ for the human 
resource that is most endangered, ‘the social solidarity preserved in legal structures 
and in need of continual regeneration’. Consequently, ‘behind the hackneyed 
thetoric, timidity reigns’. Notwithstanding this dominant discourse, he claims there 
is an underlying ‘unrest’ for democratic self-determination: 

the unrest has a still deeper source, namely, the sense that ... the rule of law cannot be had 
or maintained without radical democracy. In the final analysis, private legal subjects cannot 
come to enjoy equal individual liberties if they do not themselves, in the common exercise of 
their political autonomy, achieve clarity about justified interests and standards. They 
themselves must agree on the relevant aspects under which equals should be treated equally 
and unequals unequally. 


His philosophical task, accordingly, is to turn his ‘hunch’ of an unrest for 
democratic freedom into a theoretical ‘insight’ .?4 
Similarly for Rawls, in conditions of injustice reasonable citizens will strive to 
exercise their democratic freedom. When Habermas claimed that Rawls accepts 
the subordination of the principle of democracy to the principle of con- 
situtionalism, Rawls replied: 
[I]t is not clear what is meant by [Habermas] saying that citizens in a just society cannot ‘reignite 
the radical democratic embers of the original position in civic life’. We are bound to ask: Why 
not? For we have seen ... that citizens continually discuss questions of political principles and 
social policy. Moreover, we may assume that any actual society is more or less unjust — usually 
gravely so — and such debates are all the more necessary. No (human) theory could possibly 
anticipate all the requisite considerations bearing on these problems under existing 
circumstances, nor could the needed reforms have already been foreseen for improving present 
arrangements. The ideal of a just constitution is always something to be worked towards. . 
[WJhenever the constitution and laws are in various ways unjust and imperfect, citizens with 
Teason strive to become more [publicly] antonomous by doing what, in their historical and social 
circumstances, can be reasonably and rationally seen to advance their full autonomy. 


The primary focus of the second response has been to clarify the two principles of 
legitimacy and their co-equality, the practices of deliberation and the exchange of 
public reasons among free, equal and diverse citizens, the critical and abstract 
character of the two principles, the role of the courts in balancing the principles and 
exemplifying the exchange of public reasons, and how practices of citizen 
deliberation might be engendered in practice. It has been responsible for getting 
various approaches of deliberative democracy and cosmopolitan democracy on the 
research agenda and clarifying the first two features of the principles. 


24 Habermas, n 11 above, xlii 

25 Rawls, n 2 above, 401-402. Even if a constitution were perfect, Rawls stresses (following Rousseau), 
the exercise of public autonomy would be necessary for legitimation and the creation of crtizens 
(402-403). 
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In its early phase (as was briefly introduced in section one), this response tended 
to assume that the exercise of public autonomy within and over the mules of 
constitutionalism is oriented towards a definitive consensus or agreement; the 
exchange of public reasons applies only or primarily to constitutional essentials 
and the basic structure of constitutional democracy; and democratic deliberation 
takes place within self-contained nation states. Correspondingly, the role of 
political philosophy was assumed to be to develop a comprehensive theory of 
justice or of procedures of public reasoning within which citizens themselves could 
reach agreement on definitive constitutional principles. 

These assumptions were called into question and shown to be untenable by 
reflection on practice and by the sorts of considerations that led to features three to 
six. But they were also undermined by reflection on the principle of democracy 
itself. If citizens are to be free, then the procedures by which they deliberate, the 
reasons they accept as public reasons, and the practices of governance they are 
permitted to test by these democratic means must not be imposed from the outside 
(that is, legislated by theoretical reason or a constitution beyond amendment), but 
must themselves be open to deliberation and amendment en passant (not all at 
once) — in the course of the exchange of reasons — as the principle of democracy 
requires. The entire exercise of democratic freedom in relation to the existing rule 
of law must be intersubjective and open-ended practical reasoning. 


The third response: a critical and practical approach 


This transition to the equality of democratic practices relative to the principles, 
rules and procedures of constitutionalism, which marks the transition to the third 
response, also transformed the role of political and legal philosophy. The role of 
philosophy could no longer be to reflect on practices of democratic deliberation 
from the allegedly higher-order perspective of theoretical reason and legislate the 
procedures and limits of public reasons from outside the democratic exchange of 
reasons: that is, it should be ‘political not metaphysical’.2 When working out the 
best procedures for democratic deliberation, want counts as a claim of public 
reason, where these ought to be applied, and offering a conception of justice 
philosophers are on a par with citizens, representatives and judges, and in dialogue 
with them. They start from and exercise the same types of reflective practical 
reasoning as other participants, aiming to bring critical clarification to existing or 
possible practices of deliberation by presenting their (contestable) reasons to their 
fellow citizens, rather than prescribing the bounds of reason to them. They too 
learn to exchange practical reasons about this matters through practice.27 


Philosophical Arguments (Cambridge MA: Harvard University Press, 1995). For this transition and 
Rorty's contribution, see J. Tully, ‘The Agonic Freedom of Citizens’, Economy and Society, 28, 
(May 1999), 161-182, at 161-169, M. Festenstein, ‘Pragmatism, Social Democracy and Politics’, in 
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This transition to a critical and practice-oriented philosophy is the first and 
defining characteristic of the third response. These scholars have built on the 
earlier work of the second response, exposed its shortcomings and elaborated 
features three through six. They have shifted from an abstract and prescriptive 
stance to a contextual and dialogical approach to the democratic practices in which 
citizens come to acquire the abilities to exchange public reasons in the complex 
circumstances of our times. This is, so to speak, a transition from the more 
metaphysical orientation of the Kantian and neo-Kantian Enlightenment to the 
practical orientation of the rival Enlightenment — of Rousseau, Constant, Hegel, 
Marx, Dewey and Foucault, who insisted that philosophical inquiry be reciprocally 

related to practice through mutually-enlightening dialogues and aimed at 
enhancing democratic freedom.8 

The next maxim of this critical and practical approach is feature three: the 
acceptance of reasonable disagreement all the way down (in theory as well as 
practice), not only over different conceptions of the good within a framework of 
fundamental principles of justice, procedures of deliberation or constitutional 
essentials but over any such framework as well. If this is true then ‘dissent is 
inevitable’ among, citizens, representatives, lawyers and supreme court justices, as 
well as theorists.? As a consequence, the orientation of practical philosophy 
should not be to reaching final agreements on universal principles or procedures, 
but to ensuring that constitutional democracies are always open to the democratic 
freedom of calling into question and presenting reasons for the renegotiation of the 
prevailing rules of law, principles of justice and practices of deliberation. Hence, 
the first and perhaps only universalizable principle of democratic deliberation is 
audi alteram partem, ‘always listen to the other side’, for there is always 
something to be learned from the other side.” 

The contestable character of constitutional democracy should not be seen as a 
flaw that has to be overcome. The democratic freedom to disagree and enter into 
agonistic negotiations over the prevailing constitutional arrangements (or some 
subset of them) and the dominant theory of justice that justifies them (such as the 
first response) is precisely the practice of thought and action that keeps them from 
becoming sedimented — either taken for granted or taken as the universal, 
necessary and obligatory arrangements. At the beginning of western 
constitutionalism, Socrates, in the Apology, argued that this freedom of constantly 


Laden, n 13 above, 14-16. For an agonistic account, see Mouffe, n 8 above, 60-107. For a broader 
historical account of this way of thinking about constitutional democracy see Tully, n 11 above, 103— 
116, 209-212. 

28 For a more detailed and intemal account of this transition, to which I am indebted, see J. Bohman, 
‘The Coming of Age of Deliberative Democracy’, Journal of Political Philosophy, 6 (1998), 399- 
423, and J.S. Dryzek, Deliberative Democracy and Beyond. Liberals, Critics, Contestations (Oxford: 
Oxford University Press, 2000). The case for seeing this transition m terms of Rousseau and Hegel, 
see Laden, n 13 above, 1-73. For the relevance of Dewey, seo Matthew Fostenstein, ‘Inquiry as 
Cutigue: on the Legacy of Deweyan Pragmatism for Political Theory’, Political Studies, 49 (2001), 
730-748. Several authors of the third response remain neo-kantians, but their kantianism has been 
Che Se ee ems ad E T E NY 

Chambers, Reasonable Democracy: Jirgen Habermas and the Politics of Discourse (Ithaca NY: 
Comell Univermty Press, 1996). For the formulation of the cntical and practical Enlightenment to 
which my analysis is indebted see Foucault, n 23 above. 

29 Supreme Court of Canada, n 2 above, s 68 

30 For the reasons supporting this clam, see Tully, n 11 above. Flexible institutions of adversanal 
negotiation and the correlative principle of audi alteram partem in response to the fact of reasonable 
disagreement constitute the main proposal of Stuart Hampshire, Justice is Conflict (Princeton NJ: 

Princeton University Press, 2000). 
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questioning in dialogues what we think we already know about democracy, for 
which he was willing to die, is the very activity which improves it. 

Accordingly, the major contribution of agonistic democrats has been to stress the 
manifest reality of partisanship, dissent, disagreement, contestation and adversarial 
reasoning in the history and present of democratic societies and the positive role it 
plays in exposing and overcoming structures of inequality and injustice, fostering a 
critical democratic ethos, and, eo ipso, creating autonomous citizens with bonds of 
solidarity across real differences (feature six). They have argued this against the 
non-adversarial, classless ideology of constitutional democratisation of the neo- 
liberal and third-way defenders of the three trends (of the first response) and 
against the exclusionary and assimilative dangers of the consensus models of 
deliberation and the abstract and universal conception of public reason (of the 
second response).?! By exchanging pros and cons in dialogues with partners who 
see the constitutional arrangement of a shared political association differently and 
who can give reasons for their views, citizens are empowered to free themselves 
from their partial and limited views to some extent (often assumed to be universal), 
reflect critically together on them, and negotiate the modification of the relations 
of meaning and power that bear them: that is, to think and act differently.3? After 
all is said and done, the democratic-constitutional citizen is not Lenin. She does not 
aim for the end of politics and the administration of things. She is more akin to the 
young Olympian athlete who greets the dawn’s early light with a smile, rises, dusts 
herself off, surveys her gains and losses of the previous days, thanks her gods for 
such a challenging game and such worthy opponents, and engages in the 
communicative-strategic agon anew. 

As we have seen, this approach is committed to bringing these philosophical 
discussions into the closest possible relationship with practices of democratic 
struggle on the ground. For otherwise there is at best a tenuous link between 
abstract discussion of principles and concrete practice, and legal and political 
philosophy tends to promote a kind of idle, talk-show chatter about public reason 
in some mythical public sphere, overlooking the situated knowledge, local skills 
and passionate partisanship of real democratic deliberation.53 However, when 
scholars turned to practice, rather than seeing only the traditional, discrete 
institutions of constitutional representative democracy, which set the framework 
for critical reflection for the last two hundred years, they discovered the much 
more complex negotiated political associations of feature five and the three 
dominant trends. The study of practices of democratic deliberation could not be 
restricted to constitutional essentials and constitutional referenda or to the genres 
of adversarial reasoning in the traditional legal and political institutions. To test 
the constitutional and democratic legitimacy of dispersed, overlapping and multi- 
layered regimes of constitutional democracy it is necessary to study the practices 


31 See the references to this literature at n 8 above. Disagreement and contestation has been accepted 
also by neo-republicans such as P. Pettit, Republicanism: A Theory of Freedom and Government 
(Oxford: Oxford University Press, 1996) and R. Bellamy, Liberal and Pluralism: Towards a Politics 
of Compromise (London: Routledge, 1999), liberals such as Laden, n 13 above, 194-199, and 

deliberative democrats such as Dryzek, n 28 above. 

32 For an attempt to reformulate this Socratic insight into critical dialogue in the terms of hermeneutics, 
critical theory and genealogy, see H. Kogler, The Power of Dialogue (Cambridge MA. The MIT 
Press, 1999). 

33 These are standard objections to the second responses. For an excellent example from a 
perspective of ‘civic activism’, see C. Spinosa, F. Flores and H. Dreyfus, Disclasmg New Worlds: 
Entrepreneurship, Democratic Action and the cultivation of Solidarity (Cambridge MA: Tbe MIT 
Press, 1997), 69-89. 
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of democratic freedom — the modes of dispute conciliation — in any practice of 
governance in which those subject to, or affected by it, seek to reignite the 
embers of public autonomy and have an effective say over how their conduct is 
governed. 

The methodological implication of feature five is to shift to the study of the 
motley of practices of democratic freedom vis à vis practices of governance, of 
which the traditional courts, representative institutions, public sphere and 
constituent assemblies are now seen as an important regulative subset rather than 
the constitutive set. Furthermore, this requires a broader and more fitting language 
of description of the object domain of legal and political philosophy, namely, the 
emerging language of ‘nodes’ (of governance and practices of democratic 
freedom) in negotiated ‘networks’. Again, this redescription does not displace 
the traditional language of description of constitutional representative democracy, 
as the hyper-globalisers advocate, but relocates this familiar vocabulary as one 
important and enduring family in larger and more complex languages of networks 
of rule and democratic freedom.*4 

From this broadened horizon, the critical study of democratic freedom includes 
research on the multiple forms of democratic activism and negotiation in practice 
that the legal scholar Richard Falk calls ‘globalisation from below’, in contrast to 
the ‘globalisation from above’ of the first trend and the ‘race to the bottom’ side of 
the second trend (section two).35 By ‘globalisation from below’ Falk does not mean 
that the exercise of popular sovereignty occurs uniquely in the lowest stratum of 
some new overarching global hierarchy. This would be to miss what the 
metaphor of a network is meant to convey, namely, that hierarchies of money, 
power, discourse and violence exist within shifting networks of direct and indirect 
communication, rule and insubordination. Rather, as Jeremy Brecher, Tim Costello 
and Brendan Smith explain (adapting the work of Michael Mann to Falk’s insight), 
globalisation from below refers to the irruption of public autonomy in ‘interstitial 
locations’ .37 

nooks and crannies in and around the dominant institutions. Those who were initially 

marginal then link together in ways that allow them to outflank those institutions and force a 

reorganization of the status-quo ... At certain points, people see existing power institutions 

as blocking goals that could be obtained by cooperation that transcends existing institutions. 

So people develop new networks that outrun them. Such movements create subversive 

‘invisible connections’ across state boundaries and the established channels between them. 

These interstitial networks translate human goals into organizational means. 

While this form of interstitial democratic freedom is exemplified by non- 
governmental organisations, globalisation from below can refer as well to the 
wider range of actors who, through a variety of ways of having a say and 
renegotiating the rules of game anywhere in the network of regimes of governance, 


34 I owe this general way of puttmg the transformation of the language of description from a 
‘westphalian’ to a ‘global’ perspective without downplaying the continuing importance of the 
traditional institutions of representative democracies to David Held. See Held et al. n 16 above. This 
formulation is also close to M. Castells, End of Millenmum: The Information Age: Economy, Soctety 
and Culture (Oxford Blackwell, 1998). For the corresponding transformation in the onentation of 
deliberative democracy to concrete practices of governance in networks, see Dryzek, n 28 above, 
115-140, LM Young, Inclusion and Democracy (Oxford: Oxford University Press, 2000), 236-276. 

35 Richard Falk’s approach of ‘globalisation from below’ is set out in n 17 above. 

36 For example, Hardt and Negri locate democratic activity in the lowest stratum of a traditional, three- 
tiered global hierarchy, n 22 above, 309-314. 

37 J. Brecher, T. Costello and B. Smth, Globalization from Below: The Power of Solidarity (Cambridge 
MA: South End Press, 2000). 
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aim to approximate feature four (a democratically negotiated constitutional order), 
as Falk and Brecher et alios illustrate. For example, one side of the second trend 
comprises attempts to increase democratic legitimacy and self-determination 
through subsidiarity, devolution and federalisation of traditional institutions of 
government, not through bypassing traditional representative institutions. For 
another, attempts to make representative institutions more representative of the 
culturally diverse electorate through proportional representation, whether within 
nation states or a second chamber at the United Nations, seek to strengthen rather 
than go beyond traditional institutions of constitutional and democratic 
association.*8 

In sum; these are struggles of and for democratic freedom, practices of freedom 
in which democratic actors seek, by means of traditional and new forms of 
deliberation and negotiation, to challenge and modify the non-democratic ways 
they are governed. By relating the theoretical discussion of the principles of 
constitutionalism and democracy to research on these concrete practices of 
democratic freedom and reworking the languages of description and evaluation 
accordingly, the third response answers the objections of activists to the 
abstractness and irrelevance of the second response and establishes a new working 
relationship between philosophers and democratic activists in which they learn 
from each other.*9 

The results of this kind of critical and practical inquiry by means of reciprocal 
elucidation so far provisionally suggest that there are two major types of relations 
of meaning and power that render contemporary citizens unfree. These are 
relations of communication and governance that arbitrarily or unnecessarily 
constrain citizens from exercising their democratic freedom to engage freely in 
effective practices of deliberation and negotiation of the rules by which they are 
governed. They constrain the major democratic struggles today, such as those over 
recognition, distribution or the environment, because the exercise of democratic 
freedom is the condition of possibility of these kinds of democratic struggle, or of 
any other kind.*° These comprise the major means by which the trends of section 
two are able to dominate present constitutional change, unchecked and unbalanced 
by those subject to them. For the purposes of brief exposition, these two categories 
of unfreedom can be classified as relations of exclusion and relations of 
assimilation.*! 

Relations of exclusion refer to the various ways citizens are excluded from 
initiating and entering into practices of democratic negotiation. In many cases, 
subjects are formally excluded, as in modern slavery, the denial of democratic 


38 For these examples, see Gagnon and Tully, n 9 above. 

39 For these objections and the kind of response I have leud out here, see L Young, ‘Activist Challenges 
to Deliberative Democracy’, Political Theory, 29, 5 (2001), 670-690. Both Falk, n 17 above, 125- 
185, and Brecher et al. n 37 above, set out detailed proposals for uniting normative theory and 
democratic activism. For an important reformulation of feminist philosophy around practices of 
democratic activity, to which I am indebted, see C. Heyes, Line Drawings: Defining Women through 
Feminist Practice (Ithaca NY: Cornell University Press, 2000). 


Press, 2001), 36-62. For a similar account of freedom as forms of democratic activity, see W. 
Brown, States of Injury: Power and Freedom in Late Modernity (Princeton NJ: Princeton Unrversity 
Press, 1995), 3-29. 

41 For an imtroduction to the analysis of specific types of exclusion and assimilation in practices of 
deliberation, see Laden, n 13 above, 131-185, Young, Inclusion and Democracy, 16-153, J. Bohman, 
Public Deliberation (Cambridge MA: The MIT Press, 1997), Brown, n 34 above, ibid. 
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rights of association and organisation, and military intervention to crush 
movements of popular sovereignty and impose rule from the outside, either 
directly or mediated through the postcolonial forms of indirect control exercised by 
transnational corporations and global regulatory agencies.‘? There is also a variety 
of forms of exclusion where democratic rights are formally guaranteed. As Noam 
Chomsky has documented many times, powerful states such as the United States 
and its allies profess support for democratic rights and the United Nations 
Universal Declaration of Human Rights while pursuing foreign policies that 
ignore, support or instigate their abuse and subvert international human rights 
institutions when it suits their economic and geopolitical interests.*3 In more subtle 
types of case, subjects with formal democratic rights are unable to exercise them 
due to lack of money, time and knowledge, because their voices are not taken 
seriously due to deep-seated class, racist and sexist stereotypes, or because their 
job hangs on their silence.“ Another common form of exclusion in the face of 
democratic rights occurs when the actors responsible for the exclusion are not 
accountable to the local rights regime (the problem of the second trend). 

The most outstanding form of exclusion remains the one Dewey identified as 
paramount: the exclusion of those subject to national and transnational 
corporations from having a democratic say over them. As we have seen in section 
two, many of these corporations are now more powerful than many constitutional 
democracies and govern the conduct of more subjects. They also exercise non- 
democratic control over the decision-making of constitutional democracies (as 
Rawls stressed). For over a century corporations have excluded employees and 
those affected by their operations from having a democratic say on the 
constitutionally-entrenched grounds that they are private persons and so possess 
the right of non-interference (the freedom of the moderns), yet are not subject to 
democratic control (the freedom of the ancients). Under this mode of legitimation 
they have grown to surpass and control the representative nation-state, the type of 
corporation that has been sovereign for the last four hundred years. Just as the 
principles of constitutionalism and democracy were originally designed to bring 
the absolutist form of the modern state under democratic control, by establishing 
democratic institutions within it, the task today is to apply the same principles to 
these new sovereign corporations and bring them under democratic control, by 
establishing practices of democratic freedom within them, as well as governing 
them from the outside by means of new and effective international representative 
bodies. For, despite the attempts to keep this form of exclusion from public 
scrutiny in the dominant neo-liberal and third-way ideologies (by downplaying the 
principle of democracy as a condition of legitimacy), there appears to be no 
unquestionable reason for this exemption from the exercise of the principle of 
democracy.*5 


42 See references at n 18 and 20. For modem slavery, see K. Bales, Disposable People: New Slavery in 
the Global Economy (Berkeley CA: Untversity of Calfornia Press, 1999). 

43 The research by Chomsky on this form of exclusion is voluminous. See, for example, Chomaky, n 19 
above, 108-173, and references. 

44 E a 158. 

45 For Dewey, democracy and corporations, see R. Westbrook, John Dewey and American Democracy 
(Ithaca NY: Comell Universtty Press, 1991). This form of exclusion is a central theme of Falk and 
Held, n 17 above, and Chomsky, n 19 above, among others. Despite the formal exemption this us 
where many struggles of democratic freedom have been ignited over the last 170 years. For the rise 
and fall of the nation-state as the dominant corporation of govamance, see M. van Creveld, The Ruse 
and Dectine of the State (Cambridge: Cambridge University Press, 1999). 
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The second form of unfreedom is brought about by relations of assimilation. 
Subjects are permitted and often encouraged to participate in democratic practices 
of deliberation yet are constrained to deliberate in a particular way, in a particular 
type of institution and over a particular range of issues so their agreements and 
disagreements serve to reinforce rather than challenge the status-quo. Through 
participation in these assimilative practices they gradually come to relinquish their 
dissonant customs and ways and acquire the consonant forms of subjectivity. 
Although they are governed through their freedom to some extent, they 
nevertheless deliberate within the rules rather than over the rules, as the principle 
of democracy requires.*® 

Different practices of reasoning-with-others are grounded in distinctive 
customary local knowledges, repertoires of practical skills, genres of 
argumentation and tacit ways of relating to one another. These culturally and 
historically diverse genres of practical know-how or savoir-faire (metis in Greek) 
are the intersubjective bases of culturally diverse practices of deliberation — of 
raising questions and listening to others, of presenting a reason, a story, an 
example, a comparison, a gesture or a parable for consideration, showing rather 
than saying, expressing disagreement, deferring or challenging, taking a point, 
informing another, advising and taking advice, speaking for another and being 
spoken for, stonewalling, feet-dragging and feigning, dissenting through silence, 
breaking off talks, working towards a compromise, agreeing conditionally or 
unconditionally, following the agreement reached in toward and untoward ways, 
reviewing the agreements reached, restarting the deliberations, and countless 
others discursive and non-discursive activities with make up deliberative language 
games. When formerly excluded people are ‘included’ in practices of democratic 
deliberation, they often find that the practical knowledge of the practice is different 
from the ones to which they are accustomed. This is often overlooked by the 
dominant groups, for it is their customary way of reasoning together; or if it is 
noticed, it is often presented as canonical, as universal or the uniquely reasonable, 
modern or ‘free and equal’ way of deliberating, as if there were only one way of 
exercising democratic freedom. If one wishes to be heard, then, it is necessary to 
act in accordance with the dominant practice of reasoning together and resolving 
differences, and, as a result, to gradually develop the form of identity and 
comportment characteristic of participants in this kind of practice. This is the 
unfreedom of assimilation for one is not free to challenge the implicit and explicit 
rules of the dominant practice of deliberation, but must conform to them and so be 


shaped by them.“ 


46 Rose, n 11 above. See also C. Hayward, Defacing Power (Cambridge: Cambridge University 
Press, 2000) for a complementary analysis of this form of unfreedom. These approaches (and 
mine) are indebted to the work of Foucault on the agonistic interaction between imposed forms of 
subjectification and practices of freedom. See M. Foucault, ‘The Subject and Power’, in J. 
Faubion (ed), Michel Foucault: Power (New York: The New Prees, 2000), 326-248, and “The 
Ethics of the Concern for Self as a Practice of Freedom’, Ethics, Subjectivity and Truth, n 23 
above, 281-303. 

47 For this eccount of practical reasoning, see J. Scott, Seeing Like a State (New Haven CT: Yale 
University Prees, 1998), 309-341, S. Toulmin, Return to Reason (Cambndge MA: Harvard 
University Press, 2000), Spinosa et al. Disclosing New Worlds. As this paragraph is meant to convey, 
there is nothing specifically ‘western’ about democratic freedom, of having a say over the way one is 
governed and often struggling not to be governed in such and such a way, nor is it necessarily related 
to western institutions of representative govermment. On the contrary, three leading trends and their 
discourses of legitimation in westem societies are opposed to it. Democratic freedom in the sense J am 
using it seems to be a fairly general human activity which takes different forms in different tmes and 
cultures. 
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There is a remarkably wide range of relations of communication and power 
which serve to assimilate through inclusion in unfree practices of deliberation, 
adversarial reasoning and dispute resolution. Iris Young has shown that the 
exchange of reasons cannot be abstracted from different modes of speaking and 
listening, such as greeting, rhetoric and narrative, without silencing legitimate 
voices. The attempt to impose certain allegedly abstract and universal rules often 
just privileges dominant forms of reasoning, often of a simplified and aggressive 
kind, typical of many western institutions of dispute resolution, oriented to winning 
an exchange with opponents rather than promoting the kind of mutual 
understanding necessary for r progress among partners who disagree but nonetheless 
need to cooperate freely.** The exchange of public reasons also cannot be 
separated from the cultural, linguistic, ethnic and gendered identities of those 
participating or from their substantive conceptions of the good, as the earlier 
theorists of deliberation sometimes assumed.*9 Just as deeply ingrained sexist, 
racist and diversity-blind attitudes can operate to exclude oppressed and 
subordinated people, they can also operate to discount and ignore their modes of 
argumentation once they are included, both in practice and in theories of 
deliberation. If deliberation is oriented to a consensus, then, given reasonable 
disagreement, this will ensure that some minority voices will be silenced along the ` 
way. Moreover, deliberation involves a visceral or passionate dimension that was 
ignored in the more abstract accounts.5! 

The devolution of democratic practices to groups and peoples within 
multinational associations to solve problems of assimilation in the institutions of 
the larger society often overlooks assimilation of weak minorities within the 
devolved institutions. In addition, the recent repatriation of limited self-governing 
powers by indigenous peoples from the states that have taken their lands, destroyed 
their customary practices of governance and reduced their populations to a fraction 
of pre-contact levels perpetuates a powerful form of assimilation called 
domestication or internal colonisation (an example of the second trend).5? The 
ways local residents in poor countries are induced to participate in deliberations 
associated with development projects and employ their local knowledge in these 
settings often have the effect of gradually creating a western identity and outlook 
and commodifying their traditional knowledge.53 

The most persuasive form of assimilation, as we have seen in section two, is 
assimilation to the dominant identity of a consumer of lifestyles celebrated in the 
first response. Most members of contemporary societies are subject to these 
processes of subjectification most of the time, not only in practices of deliberation, 
but in virtue of participating in the practices of work and leisure.4 Furthermore, 
this kind of assimilation in developed countries is often coordinated with 
complementary forms of exclusion and assimilation for those in developing 


48 Young, n 34 above, 52-80, and LM. Young, Intersecting Voices (Princeton NJ: Ponceton University 
Press, 1997), 38-94. 

49 Laden, n 13 above, 159-185, and Owen, n 27 above, 93-110. For some types of argumentation typical 
of practical deliberation, see D. Walton, The New Dialectic: Conversational Contexts of Argument 
(Toronto: University of Toronto Press, 1998). 

50 C. Mills, The Racial Contract (Ithaca NY: Comell Univernty Press, 1997). 

51 W.E Connolly, Why I am not a Secularist (Ithaca NY: Cornell University Press, 1999), 19-46. 

52 D Ivison, P. Patton and W. Sanders, ‘Introduction’, Political Theory and the Rights of Indigenous 
Peoples (Cambndge: Cambndge University Press, 2000), 1-21. 

53 Traintafillou and Nielson, n 22 above. 

54 For an overview of this literature, see Bauman, n 21 above, and J. Tomlinson, Globalization and 
Culture (Chicago IL: University of Chicago Press, 1999) 
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countries who make the consumer products that define the various lifestyles, as 
Naomi Klein’s research discloses. The danger of assimilation to this form of 
subjectivity, as the proponents of responses two and three argue, is twofold. It 
tends to eliminate the self-awareness of the possibility of and reason for democratic 
freedom itself, by reducing freedom to the freedom of the moderns. And, in virtue 
of performing most of one’s activities in practices which disallow or discourage 
collective reflection and deliberation over the rules of the practice in a diversity of 
ways, participants do not acquire the self-formation of democratic freedom, and so 
they have neither the experience of nor subjective interest in democratic 
participation. 

Relations of exclusion and assimilation, finally, work together to block processes 
of citizenisation: that is, the processes of identity formation among diverse citizens 
who deliberate freely together over their shared and contested rules of recognition, 
distribution and coordination, and so conciliate their differences over generations 
(feature six). The unique kind of solidarity that has the capacity to hold together the 
diverse contemporary political associations is not generated. In Habermas’s phrase, 
it remains an unfilled promise. Subjects are excluded and assimilated from the 
practical basis of solidarity’s ‘continual regeneration’: namely, forms of life which 
embody the principle of democracy in endlessly different ways. If this analysis is 
partially correct, then contemporary constitutional democracies will continue to 
experience a dominant tendency not only to democratic deficits and illegitimacy 
but, as a result, also towards a lack of overall cohesion.** Without the experience of 
democratic freedom, citizens tend in the extreme to cohere instead around the 
protection of their capitalist patterns of consumption at one end (‘McWorld’) and 
the protection of their excluded religious and cultural identities at the other 
(‘Tihad’).*7 


Conclusion 


Despite the great differences between constitutional democracy in 1819 and 2001, 
there is one striking similarity. At the end of ‘The Liberty of the ancients compared 
with that of the moderns’ Constant warned that the ‘danger of modern liberty is 
that, absorbed in the enjoyment of our private independence, and in the pursuit of 
our particular interests, we should surrender our right to share in political power 
too easily’. This, as I have sought to show, is our danger as well. Like the 
contributors to the critical discussion today, Constant argued that, ‘far from 
renouncing either of the two sorts of freedom which I have described to you, it is 
necessary, as I have shown, to learn to combine the two together’. This is a difficult 
lesson to learn because, as Constant reasoned, and as we have seen in our times, the 
relations of communication and power in the practices in which moderns find 
themselves tend to exclude them from ancient freedom and to assimilate them to 
modern freedom alone. The solution Constant proposed was to petition the 


55 N. Klein, No Logo: Taking Aum at the Brand Bullies (Toronto: Vintage, 2000). 

56 Both these trends are widely noted and studied but they are normally not seen to derive from the lack 
of democratic freedom. Indeed, the standard account is that increased democratic freedom over the 
rules of recognition and distribution is the cause of disunity. See Catriona McKinnon and Iain 
Hampsher-Monk, n 13 above, 1-9. 

57 This is the chilling diagnosis of B. Barber, Jihad vs. McWorld: How Globalism and Tribalism are 
Reshaping the World (New York: Ballantine Books, 1996), all the more relevant after 11 September 
2001. His response is that ‘democracy may now have become our first and only hope’, 292. 
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legislator to create practices of citizenisation and encourage citizens to participate, 
thereby acquiring the identity-formation and desire to continue to exercise and 
uphold their democratic freedom on a par with their private freedoms: 


The work of the legislator is not complete when he has simply brought peace to the people. 

Institutions must achieve the moral education of the citizens. By respecting their individual 

rights, securing their independence, refraining from troubling their work, they must 

nevertheless consecrate their influence over public affairs, call them to contribute by their 
votes to the exercise of power, grant them a right of control and supervision by expressing 
their opinions; and by forming them through practice for these elevated functions, give them 
both the desire and the right to discharge these.*8 
While Constant’s advice to look to practices of freedom is as pertinent now as then, 
the suggestion that representative governments and their administrative 
bureaucracies might play the primary or exclusive role in initiating new democratic 
practices should be viewed with some scepticism for the host of reasons discussed 
above.*°? Rather, despite the powerful trends to the exctusion and assimilation of 
democratic freedom and the dominant discourses that legitimate them, practices of 
and for democratic freedom irrupt in opposition to them in a multiplicity of nodes 
and networks, and around a multiplicity of issues. Democratic freedom fighters 
find ways to organise their unrest and reignite the embers of public autonomy 
through the vast array of traditional and non-traditional avenues and institutions 
which make up globalization from below.” 

A public philosophy oriented to testing the constitutional and democratic 
legitimacy of contemporary polities could do worse than to take these practices of 
freedom as its field of study and investigate them in the manner canvassed in the 
last section. The primary difference from the more traditional second response is 
that the field of study is not the analysis of the idealised exchange of public reasons 
among free and equal citizens in the traditionally conceived institutions of 
constitutional democracy, or a projection of these to a utopian cosmopolis. Rather, 
it starts from here and now — ‘hic Rhodus, hic saltus’ — and it involves broader 
research enterprises of working back and forth in a dialogue between actual 
networks of practices of democratic negotiation and critical clarification under the 
principles of constitutionalism and democracy. In a time when the legal and 
political order is constituted by open-ended networks of ongoing negotiated 
conciliation rather than rigid foundations, this kind of research must itself be an 
ongoing activity of reciprocal reflection involving a variety of relations of 
communication between philosophy and the public affairs it studies. To draw 
together the threads of the four previous sections, this critical and practical 
research consists of a permanent activity of four main steps.®! 

First, given the density of relations of exclusion and assimilation, one cannot 
begin from the formalised institutions of deliberation once underway, as theorists 


58 Constant, n 1 above, 326, 327, 328. 

59 Fora sustained analysis of the dangers of the tum, or retum, to representative goveruments and their 
administrative bureaucracies to reignite and guide the embers of public autonomy, seo Brown, n 41 
above. 


60 For an instructive example of this kind of research, seo S.E. Alvarez, “Tranalsting the Global: Effects 
of Transnational Organizing on Local Feminist Discourses and Practices in Latin America’, 
Meridians: Feminism, Race, Transnationalism, 1, 1 (Autumn 2000), 29-67. 

61 For an exposition of this kind of critical and practical activity in the context of feminist philosophy, 
see Heyes, n 39 above, and in anthropology see C. Geertz, ‘The World in Pieces: Culture and Politics 
at the End of the Century’, Available Light: Anthropological Reflections on Philosophical Topics 
(Princeton NJ: Princeton University Press, 2000), 218-265, at 256-265. I have discussed the four 
steps and the mutual relationship between philosophical inquiry and practical activities in more detail 
in ‘Political Philosophy as a Critcal Activity’, Political Theory (forthcoming 2002). 
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have tended to do, but rather one step back, from the many ways in which 
democrats are somehow able to organise and initiate practices of freedom which 
seek to expose, criticise and overcome local relations of exclusion and to enter 
prevailing institutions or invent ad-hoc practices of deliberation. This step of 
initiation is itself the first and primary exercise of democratic freedom, the step 
Rawls and Habermas call reignition and regeneration of public autonomy. 

If initiation is successful and negotiations take place, then the second step of 
study is the practices of negotiation. This classic domain of practice-oriented 
deliberative democratic theory includes study of procedures and exchange of 
reasons in reciprocal relations to contextually-fitting critical applications of the 
norms of constitutionalism and democracy, and similar studies of the content of the 
agreement reached and of the reasons for and against. In addition, close attention 
should be given to the Socratic type of democratic freedom in actual deliberations: 
the way in participants are able to call into question and remove the habitual and 
strategic relations of assimilation that govern the practice of deliberation, or fail to 
do so, thereby democraticising the deliberations and the deliberators en passant. 
Third, studies of deliberative democracy often end with the agreement reached, on 
the assumption that normative clarification ends with testing an agreement against 
the ideal agreement. Critical analysis should proceed beyond the agreement 
because the agreement and the normative models of its assessment will always be 
less than perfect, partial, subject to reasonable disagreement, and dissent will likely 
break out in practice and theory, reigniting the process. Any normative model of 
procedures or agreements will harbour elements of exclusion and assimilation and 
so will have to be continually tested against its capacity to throw light on 
deliberations in practice and against other models in theory. 

Fourth, this traditional end-point of normative analysis, even when it is related to 
practical case studies, leaves the entire field of implementation and review to 
empirical social sciences, often under the false assumption that implementation is 
different in kind from justification, simply a technical question of applying rigid 
rules correctly. There are many ways actors can agree to a settlement (an equity 
policy in the workplace, an environmental accord, a constitutional amendment, a 
self-government agreement, an international buman rights document) and either 
avoid or subvert implementation while appearing to follow norms of legitimation. 
Moreover, there are numerous ways actors can interpret and act in accord with an 


62 This first stage of initiating deliberanon by problematising the forms of exclusion and assimilation in 
prevaihng relations of communication and power, by speaking truth to power, has been the domain of 
agonistic democratic theorists. However, there has been a tendency among some to treat this as the 
only stage of critical reflection and this has led to the objection that agonistic approaches are as 
abstracted and disengaged from democratic politics as the first phase of deliberative democrats. To 
overcome this objection (whatever its merits), the suggestion here is to link the analysis of forms of 
problematisation to the next steps, the negotiations and reforms that follow or fal to follow, as Michel 
Foucault recommended (Foucault, ‘What 1s Enlightenment?’, n 23 above, 316). For an overview of 
discourse analysis from this perspective, see D. Howarth, Discourse (Philadelphia PA: Open 
University Press, 2000). 

63 These two steps distinguish the cntical and practical approach from the important work of scholars in 
the governmentality school. Their focus is on the ways in which modems are governed through their 
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The White Paper on European Governance — Have 
Glasnost and Perestroika Finally Arrived to the 
European Union? 


Adam Cygan* 


Introduction 


The Commission’s White Paper examining options for reforming European 
governance was published on 25 July 2001.! It is coincidental that the document 
emerged within a month of the Irish ‘no’ vote in their referendum on the Nice 
Treaty.2 This makes the document all the more pertinent. The Commission seizes 
upon the Irish decision as evidence that the White Paper raises issues that must be 
addressed to counteract the apathy and resistance of European citizens to the 
activities of the EU and to integration more generally. Whilst this may be true in 

the Irish ‘no’ was not exclusively a reaction to the White Paper’s conclusions 
that political procedures are at fault and require reform. Rather, the Irish decision 
was more concerned with the actual direction and policy that the EU has adopted, 
particularly with regard to the enlargement process.3 

The White Paper comes at a crucial stage of EU integration. Enlargement and 
political union are both key objectives for which the EU has set ambitious 
deadlines to complete. Perhaps rather belatedly, the White Paper has recognised 
that for these objectives to be successful, the Union must be more in tune with the 
expectations of its citizens. For example, concepts such as citizenship need to be 
given a more tangible meaning that enables EU citizens to feel as if they 
themselves have a stake in the direction that the EU is taking. The Commission 
President, Romano Prodi’s ongoing programme of reforms to combat fraud and 
mismanagement are a welcome development and the White Paper is an integral 
part of that reform process. The emphasis on participation through engaging with 
civil society and a commitment to increased openness are both important 
inclusions, though there is room for further improvement in these areas. 

This White Paper is aimed not just at politicians, but at all who have a stake in 
the EU. Ultimately this includes all EU citizens whose lives are affected by 
European legislation, whether at their place of employment or if they are buying a 
package holiday. The question that remains to be answered is whether the White 
Paper will provide the necessary impetus for all levels of governance in the EU to 
engage with citizens with regard to what role the EU should play in their lives. The 
engagement with civil society is crucial but may not be enough. Apathy in the 
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political process and a view that governance at all levels, whether domestic or 
European, ‘cannot deliver’ must be addressed. In the early days of glasnost and 
perestroika* in the Soviet Union, the media was full of images of an enthusiastic 
President Gorbachov engaging in vigorous debate and discussion with ordinary 
citizens who felt that the state was no longer relevant to them or able to meet their 
expectations. Ultimately for Gorbachov his reforms, designed to ensure the 
survival of the Soviet Union and the Communist Party, failed. The expectations of 
citizens rapidly overtook the limited and slow progress of reform and citizens 
decided to take decision-making in to their own hands by dispensing with the need 
for central control. It is difficult to imagine Romano Prodi engaging in such street 
politics, but the Commission must be aware that engaging with citizens directly is 
central to the reform of governance. To this end Member States and their 
parliaments cannot be isolated from the debate or reform process. The White Paper 
debate must not be overshadowed by a Commission desire to increase 
centralisation. A partnership with national institutions and developing policy 
forums at a horizontal level of governance, where the Commission is not 
necessarily the sole initiator of action, should be central to any reforms. This is the 
crucial relationship that must be developed if the EU is to have effective multi- 
level governance. Unfortunately, this is one area in which the White Paper 
provides no immediate framework for cooperation. The lukewarm enthusiasm in 
the White Paper for the extending the open method of coordination is testimony to 
that. 

The White Paper states at the outset that it is concerned with how the European 
Union uses the powers given by its citizens.5 Despite this, the White Paper is a very 
introspective document, containing much self-indulgent debate by the Commission 
on its successes and blaming others for failures, in particular the Member States. 
For example the White Paper states that:6 


Where the Union does act effectively, it rarely gets proper credit. 
and 


Member States do not communicate well about what the Union is doing and what they are 

doing in the Union. Brussels is too easily blamed by Member States for difficult decisions 

that they themselves have agreed or even requested. 
Though such statements have a ring of truth to them, they are somewhat out of 
place in this document. Firstly, these statements demonstrate a lack of 
understanding of the real challenges facing the EU. The Irish ‘no’ was, at least 
in part, about the direction of EU policy,’ rather than exclusively being a comment 
upon the political standpoint of the Irish government.’ Secondly, the White Paper 
appears to suggest that the Commission has identified the faults within the EU, but 
principally places the emphasis upon the Member States and the other institutions 
to remedy. Good governance within the EU should not be about direction being 
given by one institution to other interested parties. This is precisely how the EU 
arrived at its current problems. Good governance should demonstrate principles of 
inclusive and accountable decision-making within the framework of a guaranteed 
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multi-level distribution of powers.? Though these principles are accepted and even 
promoted by the White Paper, it is arguable that focus of the White Paper is too 
narrow. Most crucially, the White Paper does not propose Treaty reforms to 
entrench the changes proposed, relying merely on direction, practice and 
occasionally co-operation between the various parties to improve governance. 


What is good governance? 


For the Commission governance is rather narrowly defined as ‘rules, processes and 
behaviour that affect the way in which powers are exercised at a European level’.'° 
This definition is based on five key principles of openness, participation, 
accountability, effectiveness and coherence.!! It is the practice of these principles 
which the Commission identifies as central to the delivery of good governance. 
Within the parameters of these five principles, it is possible to identify two key 
themes that the Paper addresses. Firstly, is the question of input in to, and 
legitimacy of, the EU policy making process and how this procedure could become 
more accessible. Secondly the Paper examines the output and efficiency of EU 
legislation by considering how multi-level governance could become more 
involved with implementation. As a starting point the White Paper begins with a 
review of the Community method in EU decision making and how this could be 
reinvigorated.!2 Unfortunately, the White Paper fails to move beyond this and 
focuses predominantly on the operation of the co-decision procedure. 
Consequently, the White Paper fails to provide any significantly new solutions 
to the exercise of power in a system of multi-level governance. If citizens of 
Ireland, and those in the EU generally, are to feel less alienated, and more 
enthusiastic about the EU, then proposals for improving governance snust adopt a 
framework that includes provisions for meaningful participation by institutions 
which provide domestic representation. ~~ 

That is not to say that the Commission does not recognise this point. The 
Commission regularly alludes to the need for regional representation in the 
Community method. It would also be unfair to suggest that the conclusions of the 
White Paper are unwelcome. Nearly fifty years of practice cannot be undone 
overnight and the start of a consultation process is undoubtedly a step forward. 
However, the reforms proposed are modest and as the White Paper states, it cannot 
provide a ‘magic cure for everything’ .!3 The five principles of good governance are 
crucial in any system of democratic government and relevant to decision-making at 
all levels. However, though essential, these principles cannot be considered as an 
exhaustive list. One principle not expressly mentioned is that of representation 
itself and particularly what role there will be for national parliaments and the 
European Parliament in EU governance. Furthermore. some principles are not new 
to the debate on EU governance. For example, the inclusion of openness merely re- 
states the Treaty principle of Transparency,'* whilst participation, which aims to 
encourage the role of national and regional government, mirrors to a great extent 
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Article 5 EC on subsidiarity. Both these principles are already binding, and 
objectives to which the Institutions and Member States should already adhere. 

Any commitment to openness is always welcome. The Irish vote illustrates 
comprehensively how citizens react when they feel that politicians have 
marginalised their views. Yet it is hard to see how in practice the White Paper’s 
proposals will significantly improve things. There are no concrete commitments to 
Treaty changes and the position of domestic legislators remains unanswered. In 
fact, the Commission states that it does not foresee any significant Treaty changes 
arising from the White Paper generally.‘ Greater openness, the Commission 
believes, can be achieved by improving the Europa website and using it as forum 
for debate by placing more documents on-line.!6 Such proposals are limited in 
impact and can be perceived as nothing more than mere ‘gimmicks’. It is unlikely 
that the Europa website receives significant attention from ordinary EU citizens 
who are interested in engaging in debate with the Commission. Therefore the lack 
of any commitment to introducing new entrenched justiciable provisions on 
openness, leads to the conclusion that the only people who may benefit from an 
improvement of the Europa website are those who are regular users of it already. 

Participation together with openness is concerned with questions of input and 
legitimacy. Participation is arguably the most important of these principles as it 
legitimises the role of all levels of government within the decision-making process. 
In this context, the Commission rightly recognises the importance of multi-level 
governance and in particular the role of Member States to encourage and provide 
the framework within which sub-national and regional government can operate 
within the EU. The Paper refers on several occasions to increasing the role played 
by regional government in EU governance and providing an enlarged role for civil 
society. Yet it remains short on specifics and provides no mechanisms by which 
this can be achieved or entrenched. Perhaps most significantly, but in line with the 
introspective agenda of the White Paper, it does not reflect on the position of the 

Parliament as the elected body which directly represents EU citizens. 
Whether deliberate or unintentional, such an omission underlines the point that 
improved governance cannot be achieved without the inclusion and participation of 
the European Parliament. The very fact that a trigger for the White Paper was the 
unenthusiastic turnout at the 1999 European Parliament elections!’ makes the 
omission of any such proposals even more astonishing. 

Throughout the entire White Paper the Commission is extremely conscious that 
both national politicians and citizens alike do not always share their positive 
attitude towards EU integration. Through the White Paper and subsequent 
consultation, the Commission is seeking to improve the Community method and 
develop a mechanism through which the Commission itself may have a more direct 
voice to EU citizens. The Paper notes that national politicians occasionally distort 
the message from Brussels which creates an antipathy towards the EU within the 
Member States.!8 For this reason the White Paper identifies effectiveness and 
coherence as two important principles of good governance in relation to output and 
efficiency in the political process. Despite the acceptance that policy making needs 
restructuring, the Commissions proposals for reforming the Community method do 
not go as far as removing the Commission’s sole right to initiate legislative 
proposals or a review of the operation of the co-decision procedure. 

15 White 
16 ibid 11. 
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This is surprising as both these procedures are regularly identified by 
commentators as alienating national and regional parliaments.!9 The Commission 
remains enthusiastic about the co-decision procedure commenting that ‘it ensures 
the fair treatment of all Member States, from the largest to the smallest. It provides 
a means to arbitrate between different interests by passing them through two 
successive filters: the general interest at the one level of the Commission; and 
democratic representation, European and national, at the level of the Council and 
European Parliament, together the Union’s legislature’. It is difficult to see how, if 
the Commission is so committed to the Community method in this form, there is 
any scope for improvements in decision-making within the objectives of the five 
principles that the Commission identifies. Given this robust defence of the 
Community method, the Commission’s commitment to developing alternative 
policy making procedures, such as the open method of coordination, has to be 
questioned.” 

The principles of effectiveness and coherence both address issues of output and 
efficiency with the Commission aiming for ‘better policies, regulation and 
delivery’.2! A greater commitment to these principles could encourage a less 
bureaucratic and interventionist Commission, with legislative implementation 
occurring at several levels. However, the proposals in the Paper are thin on 
substance and do not address the fundamental question of subsidiarity or 
delegation of EU activity to national actors when appropriate. For example, the 
Commission remains extremely protective of its role in the decision-making 
process and maintains a strong commitment to EU action as often as possible. 
Furthermore, the Commission feels that it needs to be more visible in the daily 
lives of EU citizens.” It is however difficult to square this objective with the five 
principles of good governance which the Commission believes provide a 
framework for more inclusive governance. 

Accountability is the final principle that is identified by the Commission as 
being part of good governance. Unfortunately, the proposals put forward for 
improving institutional accountability are limited and fail to address in substance 
the need to implement effective scrutiny and review procedures within the 
decision-making process. The Commission states that Institutions should focus on 
their ‘core tasks’. This seems to suggest that the Commission does not, for the 
foreseeable future, envisage the development of a systematic procedure of checks 
and balances between the EU Institutions. In particular this suggests that the 
Commission does not contemplate any increased role for the European Parliament 
or domestic legislatures. The White Paper therefore is suggesting that the way to 
rejuvenate the Community method is to ‘go back to basics’ with the Institutions 
fulfilling their core tasks. This is somewhat disappointing as it is the failure to fulfil 
these core tasks which has contributed to voter apathy and a sense of alienation 
amongst EU citizens, as characterised by the Irish no vote. 

Clearly the Institutions do need to refocus their objectives. The White Paper does 
put forward the need for the European Parliament to be more involved in the 
strategic direction of the EU and have greater powers of supervision over budget 


19 See for example S. Boyron, ‘The Co-decision Procedure — Rethinking the Constitutional 
Fundamentals’ in P. Crag and C. Harlow (eds), Lawmaking mm the European Union (The Hague: 
Kluwer Law International, 1998). 
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and policy.” This is a very vague commitment. The White Paper does not provide 
any solutions to the framework within which such changes may take place. Most 
notably, any proposal of a European constitution containing a clear division of 
power and competencies is not proposed. In an enlarged and omni-competent EU, 
it is essential to formally distribute competencies horizontally between European 
institutions and vertically between different levels of government. Clearly such 
changes will require Treaty amendments and should be part of the 2004 Inter- 
Governmental Conference. It is disappointing that the Paper does not kick start this 
debate immediately. Rather it will now be left to national politicians, many of 
whom are pursuing their own narrow domestic agendas. 

The primary difficulty with the White Paper remains the rather narrow definition 
of governance that is adopted. Addressing the allocation of powers between the 
Institutions is important and the five principles provide a starting point for any 
reform. However, the Paper lacks any comprehensive proposals for bringing 
together the diverse political and decision-making methods within the EU and 
Member States, and merely focuses on reforming the Community method to make 
it more efficient. The reference to the inclusion of all levels of government in 
decision-making and implementation is an important development, but the absence 
of any firm proposals for how this multi level participation is to be achieved and 
above all guaranteed, raises questions as to whether this type of governance will 
become a realistic practice within the EU. 


Proposals for change 


The section of the White Paper tiled ‘Proposals for Change’ is a very introspective 
look by the Commission at its own role and how this may be developed. The 
Commission engages in an examination of its own modus operandi and considers 
how it could improve its own performance in the light of the five principles. 
Though welcome the conclusions arrived at will ultimately have minimal impact 
upon the lives of ordinary EU citizens. Perhaps most alarmingly, it is very unlikely 
that the proposals put forward by the Commission will counter the perception that 
the EU has become a bureaucratic distant and interfering organisation. 

The Commission’s proposals for what it describes as ‘better involvement’25 of 
interested parties in the input stage of the policy-making process are welcome. The 
inclusion of civil society? in the consultation process is intended to create an 
atmosphere of wider participation and representation. Will this be enough to 
address concerns over the lack of elected representatives in the policy initiation 
stage of the process? Will a more structured and formal lobbying relationship 
between the Commission and civil society lead to a dialogue that provides citizens 
with a better understanding of what the EU stands for and what direction it is 
taking? 

Increased participation in the lobbying process by civil society and the creation 
of lobbying networks is intended to be seen as a determination by the Commission 


24 ibid 30. 
25 thid 13. 





234 © The Modem Law Review Limited 2002 


March 2002] The White Paper on European Governance 


to be seen as being more inclusive and responsive to the opinions of the general 
public. Yet it remains difficult to see how this can be organised efficiently to 
ensure that each voice is equally represented and not disparate. In order to promote 
participation by civil society in the political process, the Commission propose that 
the Economic and Social Committee be given an enlarged role. The White Paper 
describes the Economic and Social Committee as a potential bridge between civil 
society and the EU,7’ by being able to provide some collective voice within, and 
input in to, policy making. These are modest proposals which may improve the 
perception of the EU amongst those who could derive benefit from such increased 
dialogue. In a wider context, it is difficult to see how such changes will readily 
enthuse or inspire the overwhelming majority of citizens that the EU has become 
more relevant and accountable. Any increased role for the Economic and Social 
Committee should be part of an overall settlement with regard to its composition 
and substantive reform to its procedures, an issue not addressed by the 
Commission. Furthermore it should not become the exclusive medium through 
which civil society must operate if it is to participate in the Community method. 

Does an enlarged role for civil society in the Community method suggest a 
greater commitment to subsidiarity by the Commission? The White Paper 
frequently refers to the importance of this concept and offers several suggestions 
as to how it may be utilised more effectively. One such proposal would require the 
Commission to ‘organise a systematic dialogue with sub-national entities’. This 
would, the Commission believes, come within the ambit of the work of Committee 
of the Regions in the policy making process.78 This however, is unlikely to satisfy 
the regions as it does not address questions of composition relating to the 
Committee, nor does it provide any entrenchment with regard to the role the 
Committee will have. Perhaps of most concern is, that despite the talk of 
subsidiarity and involvement of civil society, the White Paper omits any mention of 
what formal role domestic legislatures will have in the future governance of the EU. 
This is most disappointing. Despite the disaffection with the political process, the 
overwhelming majority of EU citizens would still view national and sub-national 
parliaments as being included within any overall reform of EU governance. This 
omission from the White Paper is a matter that the Commission may regret in the 
course of the consultation process which arises from the White Paper. 


Engaging with EU citizens 


Throughout the course of the White Paper the Commission is very conscious that it 
needs to speak not only more directly to the citizens, but that the message it puts 
out need to be relevant to the everyday lives of the general public. More 
controversial is the Commission’s conclusion that the EU needs to have a more 
visible and proactive presence in the daily lives of individuals. The Paper rather 
boldly declares that ‘people expect Europe-wide action in many domains’? and 
that ‘people expect the Union to act as visibly as national governments’. Such 
statements do not sit well with the Commission’s promotion of subsidiarity and 
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regionalism. In a similar ambitious vein, the Commission expresses that ‘the 
Union’s credibility will eventually be judged by its ability to add value to national 
policies and address people’s concerns more effectively at the European and global 
level’.3! This last statement is perhaps the clearest assertion that the ultimate 
aspiration of the Commission is the creation of some form of structured EU 
government. In the Commission’s opinion, adding value to national policies will be 
achieved and accepted by EU citizens through increased EU activity at the 
domestic level. This statement is consistent with the rather plaintiff language of the 
Commission throughout the White Paper, where the underlying theme is of 
engaging directly with EU citizens to put the case for closer integration. More 
centralised EU legislative action and not less, will, in the Commission’s opinion, 
improve the quality of EU governance. 

This conclusion must be treated with great scepticism. It is unlikely that a more 
interventionist EU is a universally held ambition of EU citizens. The Commission 
is misplaced in reaching such a conclusion. Yet this conclusion reflects the rather 
narrow approach taken by the Commission throughout the White Paper where it 
focuses primarily on the need to engage with citizens directly and place a greater 
emphasis on efficient delivery of the message, rather than tackling the more 
fundamental questions of division of competencies and securing effective 
accountability of all decision-makers. 

This standpoint is illustrated by the Commission’s assessment of the role which 
regulatory agencies could perform within the EU. Such bodies?? are useful by 
providing the necessary expertise for a more efficient delivery of EU wide 
regulation in a variety of policy areas. However, promoting a greater use of 
agencies undermines the White Paper’s objective of seeking greater openness and 
accountability of decision-makers. Such agencies have the opposite effect of 
transferring decision-making to the margins of the political process. Often such 
agencies will seem obscure and remote with their independence creating an 
atmosphere of unaccountability.*> Yet if we look at the Commission’s justification 
for increasing the role of such agencies, this too contradicts key objectives of the 
White Paper. 

The Commission justifies the increase in such agencies as it would permit a 
greater focus on what it describes as its ‘core tasks’. However, the Paper makes no 
allowance for the potentially destabilising effect that passing on regulatory powers 
to such agencies may have on the balance of power at the centre. For example, 
another level of bureaucracy created by such agencies which are unaccountable to 
the electorate, would not be a welcome step. In some respects, the whole notion of 
increased regulatory agencies is a bit of a smoke screen by the Commission. The 
White Paper contains no specific proposal for Treaty changes to allow for such an 
increase. Purthermore, the Commission rules out transferring important policy 
areas such competition or transport to an agency. Perhaps this is because the 
Commission considers these areas as its ‘core tasks’. Whatever the reasons, given 
the enormity of these policy areas, it is difficult to see how the Commission could 
focus effectively on other emerging issues such, justice and home affairs, which 
are viewed by many citizens as presenting more immediate problems where 
concerted EU action is desirable. 

31 ibid 27. 
32 For example the White Paper discusses the work of the European Medicines Evaluation Agency as 
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The Commission’s enthusiasm with such reforms reflects its desire to improve 
the output of policy. It is right in its assertion that transparency and accountability 
are important. Relevance to the lives of ordinary citizens is also a crucial factor. 
Yet proposals for more effective and speedier implementation, specifically through 
an increased role for regulatory agencies, are misplaced and demonstrate that the 
Commission is out of touch with the concerns of many EU citizens. There is no 
evidence that citizens wish to see instantaneous implementation of legislation 
which they are told is good for them. Rather they would favour an opportunity for 
effective debate and legislative deliberation, preferably with the involvement of 
domestic legislatures. This could provide the opportunity for the necessary check 
and balances, transparency and above all accountability which the Commission 
appears to favour. 2 

The White Paper rightly identifies a crucial role for Member States when it come 
to implementation of policy. Diversity and flexibility will be the key, particularly 
in an enlarged EU. Within this context more work needs to be done. A greater role 
for domestic legislatures at all levels is one area on which the White Paper is weak. 
Secondly, in an enlarged EU, the Commission will need to adopt a more relaxed 
and less heavy handed approach to dealing with breaches of EU law. Clearly, 
monitoring such breaches is a core task of the Commission and should remain so. 
But a rigorous and perhaps over enthusiastic approach to this task, could lead to an 
accusation of interfering with the prerogatives and processes within the Member 
States. This is something the Commission is mindful of in the White Paper as 
undermining the image it has amongst EU citizens. 

Therefore a change of emphasis as to how legislative breaches are monitored by 
the Commission would be desirable. Rather than concentrate on what may be 
considered as technical breaches of the implementation process, the way to achieve 
more effective integration would be to measure the degree of comparability in the 
application of EU measures within the Member States. Post enlargement such an 
approach would provide a more valuable guide to how new members have adapted 
to the rigours of the acquis, more so than statistics on the number of infraction 
proceedings that have been brought by the Commission. For example, in the area 
of health and safety directives, a more informative guide as to whether EU 
requirements are complied with would be to compile information on the number of 
inspectors operating in Member States or the training schemes offered by 
regulatory bodies to employers with regard health and safety requirements. This 
would provide a comparative analysis of actual implementation in each Member 
State. In many cases the technical implementation is the least difficult aspect of 
implementation because the ‘copy out’ procedure is often the preferred method of 
implementation in many Member States. The practical daily application and 
protection afforded to citizens tend to provide more difficulties, particularly in 
those circumstances where legislation could be controversial in or unwelcome by a 
Member State. 


Improving governance — is the EU part of the solution or part of 
the problem? 
European integration is clearly at an advanced level in a number of primarily 


economic areas. Europeanisation of policy, with varying degrees of success, has 
also occurred in a number of non-economic areas since Maastricht. The question 
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which arises though is how far can the EU contribute to resolving those problems 
shared by many Member States, but which remain outside the exclusive 
competence of the EU? Can the Community method be applicable within such 
circumstances, or should the EU play a less formal role leaving national political 
institutions and actors to develop solutions amongst themselves? Arguably this 
approach would promote the multi-level governance that the Commission is 
seeking and significantly, the inclusion of regional bodies in seeking solutions to 
shared problems. 

The White Paper recognises that there is a role in the policy process for the open 
method of coordination.* This permits a degree of diversity without undermining 
the Community method. The open method of coordination was introduced in the 
Employment Title of the Amsterdam Treaty and provides for Member States to 
identify some policies as ‘common concerns’35 though leaving the actual choice of 
policy to national responsibility. The EU remains involved through outcomes of 
national policies being communicated via permanent civil servants to the Council 
who may make specific recommendations to a Member State. The Commission is 
crucial in this role as it provides a comparative analysis of each Member State and 
criterion against which they are to be compared.* 

For many Member States the open method of coordination is a useful process 
and one which could readily be extended to other areas of policy. The White Paper 
identifies immigration policy as being a policy area for cooperation under the open 
method and highlights a report produced by the Commission proposing this.37 The 
open method encourages participation by the applicant countries in policy making, 
a fact that should prove particularly valuable in immigration policy where regional 
diversity makes EU-wide action not always appropriate.3* This is a concrete 
example of how multi-level governance can function in the EU where regional 
concerns often require local solutions. The question raised by the open method is 
whether the Commission and the Community method are necessary for such 
cooperation to be effective? Is a supra-national level of bureaucracy necessary to 
provide a framework for effective regional cooperation either between EU Member 
States or with applicant countries? 

The Commission clearly thinks that it is. It is questionable though, whether such 
Commission involvement will necessarily improve the quality and efficiency of 
any cooperation. Therefore, the Commission’s motives for being involved and 
playing a ‘co-ordinating role’? are highly dubious. There is no doubt that the 
Commission is wary of the open method of coordination. The procedure has the 
capacity to by-pass the Community method and encourages solidarity amongst 
Member States and regions in policy areas which they are reluctant to defer 
exclusively to the European level. In the White Paper the Commission is firm in its 
opinion that the open method should not be seen as an alternative to the 
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Community method where the Treaty prescribes that the Community Institutions 
should be the legislators.4° This conclusion raises some difficulties which the 
White Paper itself was seeking to address. Creating a uniform and centralised EU 
policy is unwelcome and unpopular. With Eastward enlargement it may also be 
considered as being impracticable. The open method provides a compromise in 
those circumstances where legislation is undesirable, but equally so is individual 
action by Member States. The open method does not provide a panacea for solving 
all difficulties with the Community method. Nor should it be considered as an 
alternative to effective legislative measures. It merely provides an alternative 
mechanism of governance that recognises diversity whilst seeking to increase 
accountability. It is disappointing that the Commission does not embrace it with 
greater enthusiasm. 

The Commission’s reluctance to utilise the open method can be questioned for 
two reasons. Firstly, the open method is a relatively new concept and ought to be 
given an opportunity to prove its worth in a wider context. A less formal approach 
that does not rely on the excessive technical detail of Community legislation would 
certainly be in keeping within the spirit of the objectives of the White Paper. 
Secondly, the open method could meet the need to address those problems which 
are particularly regional in character. Immigration is one area identified by the 
White Paper, although there are others areas such as police and judicial co- 
operation that could benefit from such informal cooperation, as is exchange of 
information in the provision of social security. The open method would also 
promote the role of national and sub-national parliaments which could fill, at least 
in part, the vacuum which has arisen in terms of political accountability within the 
Community method. 

Including the Commission as an active player in the open method does not, on 
the face of it, appear to be a logical step. The participation of some ‘middle man’ to 
act as facilitator has the potential to create ambiguity and delay. In a review of the 
Commission’s White Paper, Scharpf identifies alternative, and less formal 
methods, which could be used by the Commission as ways of monitoring 
decisions made under the open method of coordination.*! Though sketchy, his 
proposals for ‘learning through monitoring’4? with the Commission adopting a role 
of scrutinising individual performance of Member States, which would 
additionally be subject to peer review, addresses some of the central issues of 
the White Paper in relation to over intrusive and unnecessary legislation. A 
solution of this type could also leave the door open to Council legislation if 
required. Most importantly though it would allow for informal cooperation by 
national or regional parliaments and introduce a culture of accountability currently 
lacking within aspects of the Community method. 


Conclusions 


There are many deficiencies with the White Paper. Though the Commission has at 
least acknowledged the need for transparency and participation, it is disappointing 
that there are no concrete solutions, in the form of proposed Treaty changes, to the 
problems faced with reforming European governance. This means that many of the 


40 ibid. 
41 See F. Scharpf, ‘European Governance: Common Concerns vs. the Challenge of Diversity’ Jean 
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issues put forward by the Commission have not been developed to the extent that is 
clearly going to be needed in the debate arising out of the Declaration of Laeken*3 
and the agenda of the 2004 Inter-Governmental Conference. This is regrettable as 
reform of the EU to address questions of apathy and alienation, and preparation for 
Eastward enlargement are most certainly inter-related. The Irish no vote is an 
illustration of this point. The Commission’s rather brief assessment of wider 
concerns which would require Treaty amendments can perhaps only be explained 
that it wishes to keep reform of governance and the wider questions of EU 
direction and policy as two distinct issues. 

The main criticism against the contents of the White Paper is that it promotes the 
institutional self-interest of the Commission, at the expense of substantive concerns 
of many EU citizens. In some respects the parallel can be drawn with the attempts 
by former President Gorbachov to introduce glasnost and perestroika to the Soviet 
Union. At the heart of these two policies was the belief that the Communist state 
could continue, with the Communist Party at the helm, if the state could be 
perceived as being of greater relevance to the citizens of the Soviet Union. 
Similarly with the Commission, the commitment in the White Paper to the 
Community method is a clear statement that current legislative procedures and 
practice are the basis for legislative formulation in the EU. If these procedures can 
be improved by a commitment to greater openness in decision-making and with 
increased accountability through participation by multi level governance, then the 
Commission believes this will make the Community method more acceptable to 
citizens. 

Time will tell whether this will be the case, but there must be some scepticism 
with this view. If we remember the reforms of the Soviet Union, talk of openness 
and restructuring ultimately proved not to be enough to ensure the survival of the 
Communist Party. Once the genie was let out of the bottle, citizens began to draw 
their own conclusions as to the success of the reforms. To talk about glasnost and 
perestroika was ultimately not enough. After the initial enthusiasm receded, it was 
the fact that citizens experienced no significant change in their everyday lives that 
led them to conclude that the reforms were unsuccessful. 

The reasons for the failure of reforms in the Soviet Union were more complex and 
rooted in years of economic failure that is not evident in the EU. Despite this 
difference, the Irish no vote should be a wake up call for the Commission. Reform of 
the EU is overdue and such reforms should not just be limited to those that are 
initiated by the Commission. Restructuring governance must be part of the wider 
agenda of EU reform in preparation for enlargement. This reform must acknowledge 
that in an enlarged and diverse EU, there is scope for European solutions which 
recognise that diversity. The open method of coordination is one possible alternative 
for more inclusive and relevant decision-making in those circumstances when there 
is a reluctance to leave the ultimate decision to the unfettered discretion of Member 
States. To draw on one final parallel from the Soviet Union, this state ultimately 
disintegrated because the individual component parts were dissatisfied with 
centralised decision-making that could no longer meet their expectations. In the 
EU, if the Irish no vote is not to be repeated, then the Commission must accept that 
good governance requires partnership between all tiers of government, both 
vertically and horizontally, and accept that formal regulation and centralisation is 
not always the answer. This debate is by no means concluded. 


ee 
43 Laeken Declaration The Future of the European Union available at: <http-/Ayww.curopa_en.int’comm/ 
laeken-council >. 
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‘Learning from Bristol’: Healthcare in the 21st Century 
Jo Bridgeman* 


The background 


As early as 1986, the quality of the paediatric cardiac service at the Bristol Royal 
Infirmary was the subject of adverse comment. Soon after his appointment as 
consultant anaesthetist in September 1988, Dr Stephen Bolsin became concerned 
about the length and outcomes of operations upon children and made repeated 
attempts to secure a comprehensive investigation into paediatric cardiac services.! 
It was not until January 1995, following the death whilst undergoing an operation 
of eighteen month-old Joshua Loveday, that an independent inquiry of paediatric 
cardiac services at the Bristol Royal Infirmary was established. Allegations of 
serious professional misconduct were made to the General Medical Council 
(GMC) and proven against cardiac surgeons Mr James Wisheart and Mr Janardan 
Dhasmana and the Chief Executive of the United Bristol Healthcare NHS Trust Dr 
John Roylance. The demands of parents whose children had undergone cardiac 
surgery at the Bristol Royal Infirmary for a public inquiry were met in June 1998.7 

The Report of the Public Inquiry into children’s heart surgery at the Bristol 
Royal Infirmary 1984-1995 (hereafter the Kennedy Report) is the closest we will 
come to a balanced account of the Bristol Story, versions of which have already 
been told in newspapers, documentaries and televised drama. Yet the Kennedy 
Report cautions that in the retelling of events there may be a coherence which was 
lacking at the time and stresses the importance of understanding events at Bristol in 
the context of the National Health Service (NHS) at the time (a period of 12 years 
which commenced 14 years before the beginning of the Inquiry). Broadly 
speaking, this period was characterised by an attempt to apply the model of the 
market to public services, including the NHS, in an effort to maximise efficiency 
and cut public spending. This model was incompatible with the foundational 
principles of the NHS — ‘a publicly-funded service, free at the point of delivery, 
that it provide a comprehensive service and that there be equity in people’s access 
to its services’ — to which many of its employees are committed. Furthermore, 
throughout the period the health service continued to be underfunded: the level of 
funding was insufficient to deliver the service which the government claimed 
would be provided, a matter of frustration to patients and healthcare professionals 
alike.4 

We only need look to recent healthcare ‘scandals’ which have caused 
widespread public concern arising from the activities of individuals and about 
the quality of care provided within the NHS to find similar stories. Evidence to the 
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Bristol Inquiry revealed that where children had died following surgery their 
organs had been removed at the post-mortem examination and retained without 
parental knowledge or consent. Professor Anderson, Professor of Paediatric 
Cardiac Morphology at Great Ormond Street Hospital, revealed in his evidence 
that there were a number of collections of organs throughout the country the most 
extensive of which was in Liverpool.> The report of the subsequent Inquiry into the 
removal, retention and disposal of human tissue and organs following post mortem 
at the Royal Liverpool Children’s NHS Trust stresses the need for consent from the 
next of kin to the removal, retention and use of human material after death. The 
Kennedy Report notes similarities with the conclusions of the Inquiries into cardiac 
services at Oxford’ and paediatric cardiac services at the Royal Brompton and 
Harefield Hospitals in relation to issues of professional competence and attitude.® 
The Ritchie Inquiry into the conduct of gynaecologist Rodney Ledward was 
critical of inadequate management and the culture of fear and secrecy. Currently, 
the Shipman Inquiry, chaired by Dame Janet Smith, is considering the extent of the 
unlawful activities of Harold Shipman and the actions and functions of statutory 
bodies and organisations responsible for monitoring primary care provision and the 
procedures and investigations following the deaths of patients in unlawful or 
suspicious circumstances. !0 

There have, it is acknowledged, been improvements in recent years. In The NHS 
Plan, the current government announced ‘sustained investment’ to provide the 
basics and to ‘modernise NHS services around the needs of patients’.!! The 
Commission for Health Improvement (CHI) has been established to review local 
clinical governance arrangements.!? The National Institute for Clinical Excellence 
(NICE), established in 1999, issues guidelines on best practice in clinical 
management and on medicines, medical devices, diagnostic techniques and 
procedures.!3 Section 18 of the Health Act 1999 places a duty on health authorities, 
NHS trusts and primary care trusts to monitor and improve the quality of healthcare 


5 The Inquiry into the management of care of children receiving complex heart surgery at The Bristol 


Royal Infirmary Interm Removal and Retention of Human Material, May 2000, pera 6, 
i Alder Hey Children’s Hospital, Royal Brompton Hospital, Great Ormond Street Hospital 
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from her position as one of the Panel members, highlighting the public concem and the different 
attitudes of parents and professionals to the bodies of children who have died whilst 
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services.'4 The GMC is currently reforming fitness to practice procedures,!5 and 
there are proposals to introduce revalidation,!® appraisal and clinical audit for 
doctors.!7 A National Patient Safety Agency (NPSA) will be created to analyse 
reported adverse events and use that information to bring about changes in 
practice.!® However, the Kennedy Report warns that, despite these developments, 
‘it is still not possible to say, categorically, that events similar to those which 
happened at Bristol could not happen again in the UK: indeed, are not happening at 
this moment’ .!9 

The terms of reference required the Inquiry to look back to the care of children 
undergoing cardiac surgery at the Bristol Royal Infirmary between 1984 and 1995 
and, in the light of conclusions reached about the adequacy of care and action taken 
in response to concems raised, to make recommendations to improve the quality of 
care provided by the NHS in the future. During the course of the Inquiry, the panel 
considered written statements; oral evidence; evidence from experts in the fields of 
clinical practice, management, audit, counselling and statistics; analysis by 
independent experts of local and national data on paediatric cardiac services at 
Bristol; an independent review of a sample of case notes relating to children who 
underwent heart surgery in the relevant period; academic papers; and held seven 
seminars with invited participants.” The Kennedy Report is infused with the raw 
emotions of the people involved in the Bristol story, grounded in the experiences of 
parents, the perspectives of professionals, views of experts and academic opinion: 
blending painful personal accounts with qualitative research. The panel were 
committed to the values of ‘openness, transparency in our working, inclusiveness, 
the avoidance of a confrontational approach, and fairness’?! and the Report 
provides good evidence that both in its work and in its conclusions the panel 
abided by these values. The Inquiry panel have paid meticulous attention to the 
terms of reference which are reflected in the structure of the Kennedy Report: the 
first part examines paediatric cardiac services in Bristol between 1984 and 1995; 
the second presents a framework for the delivery of healthcare in the future faithful 
to the principles by which the NHS was created. Terms used — concerns, 


14 Health Act 1999, s 18(1): ‘It is the duty of each Health Authonty, Puomary Care Trust and NHS trust 
to put and keep in place arrangements for the purpose of monitoring and improving the quality of 
health care which it provides to individuals.’ 

15 GMC, Acting fairly to protect patients: reform of the GMC’s fitness to practise procedures (2001). 
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2001 assists employers and health authonties where there are concems about the competence of 
doctors, for example, by making recommendations for training, <www.ncasohs.uk. 

16 GMC, Revalidating Doctors: Ensuring standards, securing the future (2000) following consultation 
the GMC has asked for the legislattve framework to be enacted. 
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20 The seminar topics were: Acute Healthcare Services for Children; Determinants of 9 
what factors determine the level of performance of organisations, especially in health care and the 
public sector generally?; Culture: professional and managerial cultures and their impact on tho 


(which are accessible via the web-site, <www.bristol inquiry.org.uk>). 

21 n1 above, para 2.27. 

22 ibid pera 10.4, defines ‘concems’ as ‘expressions of view that the quality of the paediatric cardiac 
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adequacy,” culture?* — are defined and the framework for analysis adopted — a 
‘human factors approach’ — is explained.” 

This commentary first explains the conclusions reached about the quality of care 
provided to children undergoing cardiac surgery at the Bristol Royal Infirmary 
between 1984 and 1995. The next section situates the recommendations for 
improving the quality of care provided by the NHS within the context of the recent 
developments and current government proposals upon which they build. As noted 
above, the pressures for change to the systems for monitoring and assuring quality 
of the health service have already been recognised and consideration is currently 
being given to the detail. The Kennedy Report makes specific proposals aimed at 
enhancing the effectiveness of the systems. What emerges is a new framework for 
the delivery of healthcare shaping it according to contemporary values. The health 
service has been dominated by the medical profession — a profession protective of 
clinical freedom and individualism, detached from patients creative of hierarchical 
divisions between professionals. The alternative is a patient-centred health service 
in which care is provided by multi-disciplinary teams working in collaboration. 
The framework for the delivery of healthcare which emerges is one built upon an 
ethic of care.?© It is the medical profession rather than nurses, midwives, health 
visitors or the numerous ‘professions allied to medicine’ that needs to undergo the 
greatest cultural change if the ethic of care is to be embraced. Two specific aspects 
of the Report are then considered — the view of the panel that clinical negligence 
litigation should be abolished and the recommendations specifically directed at 
improving the quality of children’s healthcare services. It is argued that, in relation 
to both issues, policy should be developed from a caring perspective. 


The Bristol story 


The care of children undergoing open-heart surgery at Bristol Royal Infirmary 
between 1984 and 1995 was less than adequate.” The statistical evidence before 
the Inquiry showed that Bristol had a significantly higher mortality rate for open- 
heart surgery on children under 1 than other centres in England. In five of the seven 
years between 1988 and 1994 the mortality rate was about double that elsewhere. 
Between 1991 and 1995 between 30 and 35 excess deaths occurred amongst 
children under one year of age. Furthermore, evidence from parents, 
professionals and the review of case notes led the panel to reach the same 
conclusion in relation to all children who underwent open-heart surgery at Bristol 
Royal Infirmary whether under or over the age of one. The Kennedy Report is 
careful to stress that it does not and could not reach conclusions about the care 


23 ibid paras 13.12-13.24: The adequacy of technical skill is a judgment made by professionals as to 
what should have been done at the tme. But to be adequate the overall care must have been 
acceptable from the perspective of patients, parents and the public at the tims. 
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which individuals and the organisation work.’ 

25 ibid para 13.21. 

26 J.C. Tronto, Moral Boundaries: A Political Argument for an Ethic of Care (Now York & London. 
Routledge, 1993) referring to ber work with Berenice Fisher, “Toward a Feminist Theory of Care’ in 
E. Abel and M. Nelson, Circles of Care: Work and Identity in Women’s Lives (New York State 
University of New York Press, 1991). 
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provided to individual children — a few references to the treatment of specific 
children are given only as examples. Balancing the harsh reality of the conclusion 
that ‘too many children died’ and in the spirit of fairness the hard work, dedication, 
commitment and care of those providing the service is emphasised.” 

Adopting the stance taken in the Chief Medical Officer’s Report, An organisation 
with a memory,*! the Kennedy Report is critical of, and therefore eschews, the 
‘traditional’ approach to understanding ‘adverse events’ (that of the tort system) in 
which failure is explained in terms of the incompetence of individuals, blame 
allocated and sanctions applied.>? The alternative favoured by both reports is a 
‘human factors’ approach, or systems analysis. Systems analysis seeks to understand 
the actions of individuals who make errors or attain inadequate standards within the 
context of the system in which they operate: the analysis of the ‘interrelationship ... 
between humans, the tools they use, and the environment in which they live and 
work’ .33 It is advocated as a more comprehensive approach, identifying the ‘latent 
factors’ — wider systemic factors — as well as the more obvious ‘active failures’ — for 
example, the incompetence of individual practitioners. The traditional approach 
merely makes a scapegoat of the individual whose actions appear most directly 
causally related leaving in place flawed systems in which future harm can, 
inevitably will, be caused. This approach led to the conclusion that: 

In relation to Bristol, the standard of care was significantly influenced by factors which 

were not specific to the healthcare professionals, were generic to the hospital as a whole. It 

was the healthcare organisation as much as (or more than) the healthcare professionals, 
which caused the problems.*4 


Failure of systems at Bristol 


The standard of care was unacceptable not because of the incompetence of 
individual surgeons but because of failures in the organisation of care and as a 
consequence of the prevailing culture in which it was delivered. Contributory 
factors were the split site, lack of teamwork, the management culture and failure to 
critically reflect upon the quality of care.3° 

In 1984 Bristol was designated as a Supra Regional Service for neonatal and 
infant cardiac surgery. In essence, this was a funding arrangement designed to 
support the provision of specialist services, particularly those requiring clinical 
expertise, expensive equipment and for which there was relatively low demand. 
Designation was not a licence to provide the service merely the provision of 
guaranteed funding which it was thought would have the effect of concentrating 
services in designated centres and secure quality provision throughout the country. 


30 ibid paras 13.3-13.7; Summary. 

31 Department of Health, An organisation with a memory, Report of an expert group on leaming from 
adverse events in the NHS (2000). 

32 Consequently, consideration was given to events without reference to the findings by the GMC of 
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Bristol was designated despite failing to meet any of the criteria for designation 
because of its geographical location and the expectation that the caseload would 
increase and with it expertise would be developed. However, perversely, 
designation of Bristol as a Supra Regional Service sent the message to parents that 
Bristol was a centre of excellence, gave confidence to the clinicians and had the 
effect of discouraging reflection about the quality of care provided. A service 
which ‘did not actually shine as a star’, and which carried out very few open- 
heart operations on children was continued and, as funding was secure (in 
comparison with other services which at least in the latter part of the period 
depended upon contracts), management gave it little consideration.3® This 
arrangement, however, was confined to cardiac services for children under the 
age of 1. Services for children over the age of one competed for resources with 
services for adults which benefited from national and regional policy prioritising 
the reduction of heart disease in adults.39 

Paediatric cardiac surgery was performed at two sites with open-heart surgery 
performed at the Bristol Royal Infirmary and closed-heart surgery at the Bristol 
Royal Hospital for Sick Children.” Open-heart surgery was performed by Mr 
Wisheart and Mr Dhasmana for both acquired and congenital heart disease on both 
adults and children at the Bristol Royal Infirmary.*! Extremely ill children had to be 
transferred between sites both before and after surgery. The pressures on the service 
meant that the practice of surgeons and paediatric cardiologists meeting to consider 
notes and test results, described by one expert as ‘imperative’, stopped. And the 
opportunities for discussing cases were limited. High risk, delicate surgery was 
performed at the Bristol Royal Infirmary without the assistance of dedicated 
paediatric anaesthetists or paediatric cardiologists. After surgery, babies and 
children recovered in an intensive care ward shared with adults without dedicated 
paediatric intensive care or any paediatric nurses. The Kennedy Report concludes 
that the split site and consequently split service was ‘perhaps the most serious’ factor 
affecting the adequacy of care. That the plan to bring together the service in one site 
at the Children’s Hospital, formulated in the early 1980s, was not achieved until 
1995 was indicative of the low priority given to paediatric cardiac services. The 
physical split whereby paediatric cardiologists and paediatric nurses were located in 
the Children’s Hospital and the surgeons at the Bristol Royal Infirmary also 
militated against effective teamwork. Quality care was not solely a matter of the 
surgeon’s skill but depended upon the care provided by a team of healthcare 
professionals including cardiologists, surgeons, anaesthetists, theatre nurses, inten- 
sive care nurses and children’s nurses. There was a failure to appreciate, particularly 
amongst the surgeons, the importance to the quality of care in this high risk, complex 
area of medical practice of working in collaboration within a multi-disciplinary 
team. Logistics, hierarchical divisions between professionals and lack of leadership 
resulted in poor teamwork to the consequential detriment of the quality of care. 

The Report is critical of the management style of Dr Roylance identifying ‘a 
clinician-management divide; an excessively devolved system of management; an 
oral culture; a commitment to tuming questions back on the questioner’.4? For 
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much of the relevant period, management was based on a system of clinical 
directorates, each with a clinical director who was responsible for the service, 
formulated policy and was its budget-holder and a general manager responsible for 
implementing policy. Respect for the clinical freedom of consultants was central to 
Dr Roylance’s style of management. He did not want to be involved with clinical 
problems and where matters were brought to him he preferred to resolve issues 
orally. This style had the effect of inhibiting communication, in particular 
discouraging those who had concerns about clinical outcomes from raising them 
with him. Management was effectively devolved to the clinical directors, who 
received no management training to equip them for the job. In relation to the 
cardiac services, for much of the relevant time clinical issues were left to Mr 
Wisheart as Medical Director, Clinical Director or senior cardiac surgeon. Despite 
holding these managerial positions, Mr Wisheart failed to provide leadership, 
encourage teamwork or reflection upon outcomes — all contributing to the 
inadequate quality of care. He focused upon his own surgery, failed to take an 
overview of the quality of care provided and was dismissive of concerns raised 
with him.*3 

However, that children undergoing cardiac surgery received care which was 
inadequate was not understood at the time because of the absence of external or 
internal mechanisms for assuring quality or monitoring of standards.“ The 
prevailing view was that, once qualified, maintaining competence was a matter for 
the individual doctor with only extreme cases of incompetence or misconduct 
being of concern to the employer or GMC. Performance was primarily measured in 
terms of the reduction of waiting lists and there was no real or systematic 
consideration of the outcomes for patients receiving treatment. Each of the bodies 
which may have taken responsibility for establishing a system of external audit — 
Royal Colleges, health authorities, trusts, Supra Regional Services Advisory Group 
— failed to do so believing it to be the responsibility of another. 

Many professionals maintained records, as did Mr Wisheart, Mr Dhasmana, the 
paediatric cardiologists, anaesthetists and perfusionists so much so that Bristol was 
described as ‘awash with data’. These records were, however, for personal use as 
an educative tool and the data was not used for quality assurance purposes. 
Furthermore, the culture within the service — a lack of openness about outcomes,*” 
the failure to work as a multidisciplinary team and the attitudes of individuals — 
militated against a reflective approach to the quality of care delivered: 

[T]here were no effective systematic mechanisms within the UBH/T as a whole, or beyond 

Bastol, to evaluate and assess performance. Thus the clinicians, having satisfied themselves 

that matters were improving, or that there were what to them were good reasons why they 

were not improving, were not accountable to anyone else.48 


Poor outcomes were explained as due to the inevitable learning curve in a highly 
complex field of surgery, by pointing to the small caseload which meant that the 
figures looked worse when put into percentage terms and by adopting a view that 
the cases had been particularly complex. The solution to the poor outcomes had 
been identified in the early 1980s: the appointment of a paediatric cardiac surgeon 
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and transferral of the service to the Children’s Hospital. The spirit was one of 
pressing on until these were realised. More children died at Bristol than should 
have done. Without passing judgment on the competence of individuals either 
generally or in relation to the care of individual children, the Kennedy Report 
concludes that the quality of care was inadequate because of flaws in the system 
and the culture which prevailed.*? Children died or were seriously harmed as a 
consequence of a health service dominated by a culture of respect for individual 
autonomy, clinical freedom and self-interest, fractured by hierarchical divisions, 
the absence of leadership and teamwork resulting in defensiveness, blame, fear and 
silence: 

[T]bis is not an account of bad people, nor of people who did not care. It is certainly not an 


account of people who wilfully harmed patients. Rather, it is an account of how people who 
were well motivated, failed to work together effectively for the interests of their patients, 


through lack of insight, poor leadership, and lack of teamwork. It is an account of a hospital 
where there was an imbalance of power, with too much control in the hands of a few 
individuals. It is an account of a service offering PCS which was split between two sites, had 
no dedicated PCS nurses, had no dedicated paediatric intensive care beds at the BRI, and had 
no full-time paediatric cardiac surgeons. And it is an account of a system of hospital care 
which was poorly organised and beset with uncertainty from top to bottom as to how to get 
things done, such that when concerns were raised, it took years for them to be taken 
seriously.°° 


The future of healthcare 


The commitment shown by the present government to the NHS by the investment 
announced in The NHS Plan is welcomed. However, the Kennedy Report stresses 
that this investment may go some way to remedying the problems caused by the 
history of underfunding, enabling the recruitment of more personnel, the 
refurbishment of hospitals and the purchase of new equipment but it is not 
enough to ‘modernise’ the health service.>! That said, the authors are ‘not of the 
school of thought that argues that any problem can be solved if enough money is 
thrown at it’.5* The Report makes recommendations to enhance the effectiveness of 
quality assurance and monitoring systems to bring about a patient-centred health 
service in which patients are treated throughout their ‘journey’ by multi- 
disciplinary teams of professionals working in collaboration. This commentary 
selects for mention the proposals on professional regulation, institutional 
regulation, learning from adverse events, putting the patient at the centre and, 
fundamental to each of these, the need for a shift in professional culture. 
Responding to criticism that self-regulation of the medical profession has not 
effectively protected the public and against a backdrop of public concern about the 
misconduct of practitioners such as the gynaecologists Rodney Ledward and 
Richard Neale, the GP Harold Shipman and pathologist Professor van Velzen, the 
GMC has set about overhauling its structure, constitution and governance and 
strengthening the means by which it satisfies the public of the competence of 
doctors. The Kennedy Report welcomes these developments and similar ones 
undertaken by the bodies responsible for the regulation of nurses, midwives and 


49 ibid paras 19.1-19.7. 
50 ibid para 13.8. 
51 ibid pata 4.36 
52 ibid para 22.5. 
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health visitors and professions allied to medicine’? but stresses the importance of a 
co-ordinated, comprehensive system of regulation independent of government. It is 
argued that, if regulation is to assure the public of the competence of health service 
professionals, it needs to be undertaken by the professional bodies, the public and 
the employer. To increase the role of the employer permitting more immediate and 
appropriate action to be taken than currently possible, the Kennedy Report suggests 
that Professional Codes of Conduct form part of the employment contract and the 
requirement to participate in annual appraisal and undergo revalidation be included 
in the contracts of all NHS employees and GPs’ contracts with the NHS.* A more 
comprehensive view of professional competence is required, one which goes 
beyond technical competence to include communication skills, an understanding of 
the principles and organisation of the NHS, effective team-working, sharing 
learning between professions, clinical audit and reflection upon practice and 
leadership.55 The creation of a professional body for the regulation of senior 
healthcare managers is recommended to provide comprehensive regulation across 
the health service. In order to provide comprehensive regulation throughout the 
professional’s career, it is proposed that each professional body remain responsible 
for education, postgraduate training,” performance, appraisal, continuing profes- 
sional development, revalidation and discipline. The Kennedy Report endorses the 
proposal in The NHS Plan for an independent body, which it titles The Council for 
the Regulation of Healthcare Professionals, to co-ordinate the activities of the 
relevant professional bodies.*® Taken as a whole, these recommendations continue 
the shift from professional autonomy upon which self-regulation of the medical 
profession has traditionally been premised emphasising communication, openness, 
critical reflection, maintaining effective relationships and teamwork.*9 
Appreciating the significant impact upon individuals of the systems in which 
they work, proposals are made to support the enhanced system for the regulation of 
individual professionals with systems to monitor and assure the quality of 
institutions and services. Rather than measuring achievement in terms of reduced 
waiting lists or increasing patient numbers, the duty imposed by section 18 of the 


53 It is proposed to replace the United Kingdom Central Council for Nursing, Midwifery and Health 
Visiting (UKCC) with the Nursing and Midwifery Council (NMC) and the Council for Professions 
Supplementary to Medicine (CPSM) with the Health Professions Council (HPC) by April 2002. 

54 Taking farther the approval expressed in The NHS Plan of the BMA view that the new consultants’ 
contracts should require annual appraisal and effective job plans, The NHS Plan, n 11 above para 
8.21; n 1 above, paras 25.55-25.59. 

55 bid pera 25.8. 

56 ibid para 25.75. 

57 The Department of Health consultation paper, Postgraduate Medical Education and Training (2001) 
develops for consultation the proposal in the NHS plan to establish a Medical Education Standards 
Board to be responsible for post-graduate medical tratmng currently left to the Royal Colleges bid 
para 25:43. The recommendation of the Kennedy Report that the MESB should report the GMC 
which should have an overall role ın relation to education. Post-graduate training and continuing 
professional development of doctors is rejected (ibid para 25-44). Rather it 1s proposed that the two 
statutory authorities would work in collaboration and develop a ‘seamless approach to the continuum 
of medical education — from selection for medical school until the day of retirement’ (para 82). 

58 ibid para 24.37; n 11 above, The NHS Plan, para 10.15 proposed the creation of the UK Council for 
Health Regulators. Submissions to the consultation paper, Department of Health, Modernising 
Regulation in the Health Professions: Consultation Document (2001) <www.doh.gov.uk/ 
modernisingregulation>, are currently under consideration. 

59 J. Montgomery, ‘Professional Regulation’ A Gendered Phenomenon?’ in S. Sheldon and M. 
Thomson (eds), Feminist Perspectrves on Health Care Law (London: Cavendish Publishing Ltd, 
1998) compares the regulation of the medical profession by the GMC and of nurses, midwives and 
health visitors by the UKCC arguing that the different approaches can be contrasted in terms of 
‘ethic of justice’ and ‘ethic of care’. 
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Health Act 1999 ensures a focus upon the quality of healthcare services and makes 
it clear that the responsibility for quality of care lies with the institution. Both the 
National Institute for Clinical Excellence and the Commission for Health 
Improvement are welcomed for the contribution which each makes to quality 
assurance. However, the Kennedy Report cautions that at present there is a 
‘plethora of organisations’ to which NICE and CHI have been added and a 
‘fragmentation of responsibility’. In the absence of a co-ordinated system there is a 
continuing danger that concerns about the quality of care will continue to fall 
‘through the cracks between organisations’.© The Report proposes a new body, the 
Council for the Quality of Healthcare to take an overall view of the systems for 
setting, monitoring and enforcing standards and disseminating information on 
performance. The current role of NICE should be enhanced by giving it overall 
responsibility for ensuring that standards of care are drawn up which are patient- 
centred, stress the provision of care by multi-disciplinary teams and cover the 
whole of the patient’s journey through the health care system.®! Enhancing its 
current inspectorate role, the Commission for Health Improvement should have 
responsibility for the validation and revalidation of Trusts. This would be an 
ongoing process involving the evaluation by trusts of their own services against 
agreed standards covering patient experience and systems for ensuring quality and 
validation following visits by external assessors. The Report goes further to 
advocate the validation of specific services as a way of assuring the public that it 
meets the required standard. Aware of the implications of this proposal, no less 
than for resources, the recommendation is for an initial pilot of services validation, 
including children’s acute hospital services and paediatric cardiac surgery.% 

The comprehensive, co-ordinated system of professional and institutional 
regulation outlined is designed to assure the public of the quality of the healthcare 
they will receive. The aim is also to encourage a reflective approach by individual 
professionals, multi-disciplinary teams and institutions to the service delivered. 
The Report echoes An organisation with a memory, in stressing the extent to which 
a culture of fear, blame and silence means that opportunities are lost to learn from 
‘adverse events’. A culture of openness amongst professionals and between 
professionals and management is a prerequisite for learning from mistakes and 
thereby improving the quality of care. To this end the Report welcomes the 
announcement in April 2001 of the intention to create a National Patient Safety 
Agency. The recommendations made are directed at enhancing the effectiveness of 
this body in ensuring that lessons are learnt from adverse events: the culture of 
blame has to be replaced with a culture of safety; safety has to be integrated into 
clinical governance and external review of trusts; a ‘proper baseline of knowledge 
about the extent and nature of adverse events and near misses in the NHS’ has to be 
identified from which an analysis of whether improvements have occurred can be 
made.“ The Report recommends that the NPSA be an independent organisation 
interdependent with local reporting systems and receive information about 
‘sentinel events’ avoiding problems with definitions of ‘adverse event’ and ‘near 
miss’.©> To understand and respond to ‘sentinel events’ affecting patient safety 


60 n 1 above, para 24.36. 

61 rbid paras 27.26-27.27. 

62 ibid paras 27.31-27.40. 

63 ibid para 27.42. 

64 Department of Health, Building a Safer NHS for Patients (2001) <www.hs.org.uk>; ibid para 
26.13. 

65 A sentinel event ıs ‘any unexpected occurrence involving death or serious physical or psychological 
injury, or the risk thereof’, ibid para 26.20. 





250 © The Modem Law Review Limited 2002 


March 2002] Healthcare in the 21st Century 


local reporting systems have to be developed. These would feed into the national 
system enabling patterns to be identified. Recognising that there will be a 
reluctance to report, incentives are suggested in the form of immunity from 
disciplinary action by employer or professional body if a report is made within 48 
hours (unless the professional making the report has committed a criminal 
offence), the possibility of disciplinary action if a report is not made, and 
confidential reporting. 

The NHS Plan set out the aspiration to update the practices of the health service, 
whilst maintaining existing values and principles, to ‘meet modern patient 
expectations for fast, convenient, 24-hour personalised care’.*’ The intention 
expressed was to place the perspective of the patient at the centre of the delivery of 
healthcare and healthcare policy and planning. Many of the proposals in The NHS 
Plan are practical, such as ensuring patients have access to information about their 
care, providing more information upon which to select a GP, providing the facilities 
to let patients book hospital appointments at their convenience. The Health and 
Social Care Act 2001 places a duty on the NHS to involve the public in the planning 
and development of services. The government is considering submissions on 
proposals to involve patients and the public in the NHS, developing the intention 
expressed in The NHS Plan to create a patient-centred health service and accepting 
the principles identified in the Kennedy Report for empowering patients. By April 
2002, Patient Advocacy and Liaison Services (PALS) will be established in every 
NHS trust and primary care trust to provide patients with information, deal with 
patient concerns and put complainants in touch with independent advocacy 
services.® Legislation will be introduced to establish Patients’ Forums involving 
patients and carers in the provision of local services. Patients and the public will 
be involved in proposals, planning and decisions of each strategic health authority 
through organisations which, it is proposed, will be called Voice.” Proposals to 
reform the complaints system are designed to achieve a greater degree of 
independence and ensure that lessons are learnt from complaints.’! 

The patient-centred health service described in the Kennedy Report takes the 
form of a professional-patient relationship based not on paternalism but on a 
partnership in which patients are treated with respect and honesty. Noting 
aspirations for professional-patient partnerships in government policy’ and 
professional guidance,” the Report details the experiences of a patient receiving 
care to emphasise the need for this aspiration to become reality. The patient- 
centred health service advocated would involve a holistic view being taken of 
patients as people with families and lives beyond the treatment episode and who 
may require counselling, information and support before and after hospitalisa- 
tion.” If patients are to be treated with respect, honesty and candour patients must 
be provided with appropriate information in a variety of forms throughout their 
treatment. Information about their condition, the risks involved in treatment and 


ibid pera 26.39. 

n 11 above, para 2.12. 

Department of Health, Involving Patients & the Public in Healthcare: A Discussion Document 
(2001) paras 4.6—4.8. 

ibid peras 5.2-5.4. 

ibıd para 5.10. 

Department of Health, Reforming the NHS Complaints Procedure: a listening document (2001). 
Department of Health, Patient and Public Involvement in the New NHS (1999). 

GMC, Seeking patients’ consent: the ethical considerations (1998). 

The proposed Patient Advocacy and Liaison Service could play a role in helpmg patients and carers 
to access other services includmg voluntary services. 
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uncertainties needs to be effectively communicated by professionals in a caring, 
comforting, supportive and truthful way and with all the time, space and resources 
which this demands. The Report identifies a need for a policy on information to be 
developed which proceeds from the perspective of patient and professional as 
partners and gives guidance on form, content and process for achieving effective 
exchange of information.” And when unexpected harm occurs, rather than 
attempting to cover up, patients should be treated with candour, an apology given, 
responsibility accepted and compensation paid. 

A culture of individualism, isolation and professional autonomy has resulted in 
secrecy, silence, blame, fear and lack of reflection in which professional arrogance 
and lack of respect for patients has flourished. The Kennedy Report is clear that 
this is no longer socially acceptable. Healthcare professionals must embrace 
collaboration, interdependency, and collective responsibility, be prepared to work 
in multidisciplinary teams and to learn from mistakes, be open about the limits of 
the care which can be provided and honest and respectful towards patients. Caring, 
involving both acts of care and a caring attitude, is a feature of many relationships 
including parent and child and healthcare professional and patient. Joan Tronto 
identifies four components of care: caring about (identifying a need and deciding to 
respond to that need); taking care of (taking it upon the self to meet the need and 
deciding what to do about it); care giving (the physical act of caring); care 
receiving (considering the recipient of care to ascertain that the need has been 
met).76 To care properly, or deliver quality care, requires attentiveness and 
responsiveness to the needs of the recipient, in this case, the child or patient. Rather 
than acting to discharge obligations to the other, a caring perspective involves 
taking responsibility for meeting their needs. Caring also requires resources, 
including time and people.” As an ethical value underpinning the health service, it 
offers the potential to improve the quality of care. 


The future of clinical negligence litigation 


The Kennedy Report argues that the current tort-based adversarial system of 
negligence liability supports a culture of blame and fear, encourages a code of 
silence amongst professionals,’* and results in errors being covered up.” The panel 
were clearly of the view that abolition of clinical negligence litigation is necessary 
if openness and candour to patients and between professionals are to prevail.® The 
panel favour a new system for ‘identifying, analysing, learning from and pre- 
venting errors along with all other sentinel events’ alongside an administrative- 
based system for compensating patients harmed as a consequence of error, mistake 


75 The patient-centred focus of The NHS Plan only goes as far as to acknowledge that there had been 
incidents raising concern about the process of informed consent and the need to ensure ‘good consent 
practice’ (n 11 above, para 10.22). The Department of Health have subsequently issued a Reference 


guide touches upon the provision of information but focuses upan the cases relating to the provision 
of consent to avoid a battery action 1c issues of capacity, refusal of consent, undue influence and 
children. 


n 26 above, 105—107. = 
ibid 127-136. 

n 1 above, para 26.23. 

tbid para 26.24. 

ibid para 26.25. 
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or accident.8! However, aware of the far-reaching implications of this view, the 
recommendation is for a review of the entire system, considering alternatives and 
to compensation. A review of the clinical negligence litigation system 
has already been established, in response to the earlier National Audit Office 
Report, Handling Clinical Negligence Claims in England, which had identified the 
rising costs to the NHS of claims and the number of smaller claims where costs 
exceeded damages. The Department of Health has issued a ‘call for ideas’ to 
inform the committee considering the options for the future of clinical negligence 
litigation and working on a White Paper to be published later this year.® 
The White Paper will ‘give genuinely open consideration to the wide range of 
potential options which there may be for reforming the system for dealing with 
clinical negligence claims’ including no-fault compensation, structured settle- 
ments, a scheme of fixed tariffs for specific injuries and use of mediation.** The 
paper links consideration of clinical negligence litigation with proposals to change 
the NHS complaints procedure, developments in quality assurance systems, 
encouragement by the NHS Litigation Authority to use mediation and the 
establishment of the National Patient Safety Agency. The intention is for the White 
Paper to propose changes which will be more responsive to patient complaints and 
claims with greater openness about concerns and provide remedies meeting patient 
needs whilst curtailing costs of clinical negligence claims.™ 
This is not the first time that clinical negligence has been singled out for 
consideration. Reviewing civil liability and personal injury compensation, The 
Pearson Commission concluded that liability for medical injuries should continue 
to be on the basis of fault and that the arguments against the introduction of a no- 
fault scheme for medical accidents prevailed.*’ Lord Woolf's Report, Access to 
Justice, made specific proposals aimed at addressing through procedural changes 
the particularly acute problems of cost, delay and low success rate in clinical 
negligence claims resulting in the pre-action protocol for clinical negligence 
litigation and the promotion of mediation.*8 As Selma Sevenhuijsen has argued it is 
necessary to adopt new approaches to problems in order for fresh solutions to 
emerge.®? Drawing upon the work of Joan Tronto, Sevenhuijsen suggests that fresh 
perspectives emerge on issues of social policy if the concern with the distribution 
of obligation is replaced with a focus upon dependency and responsibility. The 
framework for the delivery of healthcare which is emerging places central 
importance upon the creation of conditions in which caring relationships between 
professional and patient can develop. Rather than asking how the obligation can 
most effectively be distributed, the review panel has to address which needs should 
be met, whether collectively or by individuals and the limits to the care provided.” 


ibid para 23.54. 

National Audit Office, Handling Clinical Negligence Claims in England (2001). It was stated in The 
NHS Plan that consideration would be given to further changes to the clinical negligence lit gation 
system, n 11 above, pera 10.21. 

Department of Health, Clinical Negligence. WE E are Rae ORERE ete (2001) 
<www.dob.gov.uk/clinicalnegh gencereform> 

ibid para 11. 

n 71 above. 

n 83 above, para 6. 

Civil Liability and Compensation for Personal Injury, Pearson Report, Cmnd 7054 (1978). 
Access to Justice: The Final Report to the Lord Chancellor on the Civil Justice System in England 
and Wales, The Woolf Report (1996) ch 15. 

S. Sevenhuijsen, Citizenship and the Ethics of Care: Feminist Considerations on Justice, Morality 
and Politics (London and New York: Routledge, 1998). 
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Involving children in the development of a child-centred health 
service 


Throughout, the Report is sensitive to the needs and demands of the parents who 
fought for a comprehensive review which would enable them to understand why 
their children had died or suffered serious injury. Formal written evidence was 
received from 238 parents, some of whom also gave oral evidence. The focus of 
the Inquiry was the neonatal and infant cardiac surgery service. As acknowledged 
in the Report, babies depend upon their parents to make decisions for them, to act 
as their advocates and represent their interests to the caring professionals. The 
Report acknowledges that ‘[c]hildren’s needs are ordinarily expressed through 
their parents, who are usually the primary providers of their care. But there are also 
important differences between children and their families. Their interests do not 
always coincide’ .%! 

The Report points to a consensus about good practice for caring for sick children 
which has not been uniformly implemented. Building on existing initiatives, the 
Report welcomes the development of A National Service Framework for children 
announced in March 2001 and suggests that the integration of services for children, 
the organisation of acute and specialised services, the commissioning of services 
according to children’s needs and mandatory standards of care are included. We 
now have a Minister responsible for children’s health (Yvette Cooper) and, 
following swift action upon publication of the Kennedy Report, a National Director 
for Children’s Healthcare Services, Professor Al Aynsley-Green, to take a lead in 
ensuring that the quality of children’s healthcare services is improved and guidance 
implemented.” To complement these leadership initiatives, the Kennedy Report 
recommends that each Acute Care Trust should have an executive member with 
responsibility for care of children.™ 

The final chapter of the Kennedy Report claims to ‘advocate for children a 
children-centred healthcare service’. The Report quotes with approval from the 
paper submitted by the Royal College of Nursing: 

Until recently children were rarely asked to comment upon the services they receive. Instead 

it was assumed that adults could represent children’s views ... We believe more emphasis 

needs to be placed on the development of methodologies which could be used to gather 
children’s views and perceptions of care.” 


The Report emphasises that as recipients of healthcare children must be listened to, 
provided with the information which they want in an appropriate way and 
participate in decisions even where they lack the capacity to be decision-makers in 
law. Whilst the provision of care is central to the parental role, and in this 
context, to the professional role, the interests of parents and professionals do not 
always coincide with those of children. What adults think children want, what is 
good for them or what is child-centred do not necessarily accord with the desires, 
preferences and priorities of children themselves. Yet, despite the emphasis placed 
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Such as the Department of Health, The Welfare of Children and Young People in Hospital, HMSO 
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upon involving children, the experiences and opinions of children were not heard 
during the Inquiry.” To develop for children a children-centred healthcare service 
it is necessary to involve children, to listen to their views in order to identify their 
needs, as well as considering the needs of parents and those caring for children. If a 
child-centred health service is to be achieved, The National Service Framework 
must be developed according to light of children’s experiences of and opinions 
about healthcare, not just what others, parents, professionals and experts, think is 
child-centred. In their work, the Minister responsible for children’s health, 
executive members of acute health trusts with responsibility for the care of children 
and the National Director for Children’s Healthcare Services must ensure the 
participation of children. The development of children’s healthcare services must 
not only be the development of a service for children, but the development of a 
service which meets the needs of children. 


Conclusions 


The Bristol Scandal was a symptom of a National Health Service which had lost 
direction: dominated by a culture which is no longer socially acceptable, thrown 
into disarray by the attempt to apply market economics and consumer values to a 
chronically under-funded service. The panel express the hope that its 
recommendations will serve to ‘build a bridge between the lessons of the past 
and the NHS of the future and, in so doing, our aspiration is that Bristol will be 
remembered not merely as a synonym for tragedy but also as a turning point for the 
NHS’. The message to the parents whose experiences are central to the 
conclusions about the adequacy of care and to the recommendations for the future 
is that: ‘We hope that they will join us in believing that, if something good, by way 
of changes in the care of children in the NHS, can come from this iry, the 
death or disability of their child, whatever the cause, was not in vain’.!% Things 
went wrong at Bristol. They could be going wrong elsewhere right now. ie future 
of the health service depends upon the willingness to embrace care as an ethical 
value and as an approach to the development of health service policy. 


98 See for example the expert opinion of Jean Simons, Giving Information to Parents with an Unwell 
Child, Expert Opinion, Bereavement Services Co-ordinator, Great Ormond Street Hospital for Sick 
Children NHS Trust (2000) pointing to research with children such as that by R Lansdown, 

to Children: Have we Gone Too Far (Or Not Far Enough)? (1988) 91 Journal of the Royal 
Soctety of Medicine 457. 

99 n 1 above, pera 21.1. The government response to the Kennedy Report accepts most of the 

approach 


outcome, 

Department of Health’s Response to the Report of the Public Inquiry into children’s heart surgery at 
the Bristol Royal Infirmary, 1984-1995 (2002) <www.doh.gov.uk/bristolinquiryresponse>. 

100 ibid para 2:31. 
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The Treatment of Teacher v Calder in AG v Blake 
David Campbell* 


Introduction 


In AG v Blake (Jonathan Cape Ltd Third Party),' the Court of Appeal and the 
House of Lords sought to iron out a small but interesting anomaly in the law of 
remedies for breach of contract. However, they not merely failed to do so but they 
dramatically increased uncertainty about those remedies in general. As part of this, 
they have added to the general misunderstanding of the leading British case on 
‘efficient breach’: Teacher v Calder, and it is to this misunderstanding that I 
should like to address this note. 

The general issue in Blake is this: when a claimant seeking literal enforcement* 
establishes that damages are inadequate but nevertheless is denied the remedy he 
seeks, he will be left (partially) uncompensated by an award of damages. If those 
damages are nominal, the inadequacy of the claimant’s compensation will be 
blatant. Blake is the latest contribution to a response to this problem traceable to 
Wrotham Park Estate Co Ltd v Parkside Homes Ltd.5 In Wrotham Park, a 
conveyance of land contained certain restrictions on the development of that land. 
The defendant property developer built houses on the land in clear breach of the 
restrictions. However, as the court would not grant an injunction which would have 
required the demolition of the houses and as those houses did not cause the 
claimant any financial loss, the claimant was confined to nominal damages at 
common law. Brightman J felt this to be unsatisfactory and ingeniously exercised 
his power under Lord Cairns’ Act to award the claimant equitable damages, which 
were estimated as the price the claimant would have charged for relaxing the 
covenant had the defendant not unilaterally breached but sought that release by 
bargaining with the claimant. 

These ‘hypothetical release’ damages have attracted considerable academic 
attention, in particular because they are a very fertile ground for the advocacy of 





* Cardiff Law School and ESRC Research Centre for Busmess Relationships, Accountability, 
Sustainability and Society. I should like to thank Donald Harns and an anonymous reviewer for therr 
general comments and Laura Macgregor for her invaluable advice about the Scots legal system. 


1 [1998] Ch 439 (CA) and [2001] 1 AC 268 (HL{®)). 

2 at first instance m the Outer House of the Court of Session are reported as a footnote in 
(1898) 25 R 661 at 663-667. They will be referred to as OH. Proceedings on appeal to the Inner 
House of the Court of Session are reported in (1898) 25 R 661. They will be referred to as IH. 

in the House of Lords (Scotch Appeals) are reported, inter alia, in [1899] AC 451. They 
will be referred to as HL{Sc). 

3 The wider issues raised by Blake are examined in D. Harris et al, Remedies in Contract and Tort, 2nd 
edn (London: Butterworths, 2002) Ch 17. 

4 By ‘literal enforcement’ I mean not only specific performance and injuncton but affirmation of 
contract when the defendant would prefer termination and seeking cost to complete rather than 
diminution in value damages: see ibid pt 3. 

5 [1974] 1 WLR 798. 
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the wider use of restitutionary remedies. It has proven very difficult (in my 
opinion it is impossible) to give hypothetical release damages a sound 
jurisprudential foundation so long as those damages are regarded as a form of 
compensation of the claimant’s lost expectation.’ Blake argues that such damages 
are not compensatory at all but are a form of disgorgement of the defendant’s gains 
from breach which has its jurisprudential foundation in restitution. The damages in 
Wrotham Park amounted to minor disgorgement, but, building on this, and 
correcting the, from the restitutionary perspective, horrible refusal at the hurdle of 
Surrey CC v Bredero Homes Ltd, the disgorgement ordered in Blake was a total 
‘account of profits’.? It seems unarguable that Blake now recognises a general 
restitutionary remedy of partial or total disgorgement in ‘appropriate situations’ .!° 
As the goal of expectation based remedies is ‘not one of making the defendant 
disgorge what he has saved by committing the wrong, but one of compensating the 
plaintiff’,!! Blake leaves the very serious problem of determining the extent to 
which contract remedies based on restitution should supplant the remedies based 
on expectation; that is to say, we are faced with the problem of determining just 
how far Blake requires us to completely rethink the law of remedies for breach of 
contract. 

That a step with these extraordinary consequences should be taken is to some 
extent explained by the facts of Blake, which are of the sort that often make it seem 
necessary (until a mature view emerges) to take extraordinary steps. Between 1944 
and 1960, George Blake was employed by the security services. As a condition of 
his employment he signed a declaration of compliance with the Official Secrets 
Act and in the proceedings this was held to be a contractual undertaking not to 
divulge official information. In 1961 he was imprisoned in England for espionage. 
However, in 1966 he escaped from custody and has since lived in the foreign 
country for which he was a spy. In 1989 he agreed with a UK publisher (the third 
party in the action) to publish an autobiography for which he was to receive an 
advance of £150,000. Perhaps mindful of a previous Attorney General’s 
humiliating failure to prevent publication of Peter Wright’s Spycatcher 
disclosures, !? the Attorney General wisely did not seek to prevent publication, 
but he did seek to prevent Blake from receiving the £90,000 that remained to be 
paid of his advance. (£60,000 had been paid and obviously was practically 
irrecoverable). After experiencing grave difficulties with a public law argument, ! 
the Attorney General was invited by the House of Lords to frame his argument in 


6 It was noted in Blake that there was a ‘dearth of judicial decision’ on this whole issue, though ‘no lack 
of academic writing’: AG v Blake (HL(E)), n 1 above, 277H. 

7 Wrotham Park Estate Co Ltd v Parkside Homes Ltd, n 5 above, 811D per Brightman J; Bracewell v 
Appleby [1975] Ch 408; Jaggard v Sawyer [1995] 1 WLR 269 and AG v Blake (HL{E)), n 1 above, 
298G per Lord Hobhouse 

8 [1993] 1 WLR 1361 (CA). cf P. Birks, ‘Profits of Breach of Contract’ (1993) 100 Law Quarterly 
Review 518. 

9 AG v Blake (HL(E)), n 1 above, 284H. 

10 ibid 283H. 

11 Tito v Waddell (No 2) [1977] Ch 106 at 332. 

12 AG v Guardian Newspapers Ltd (No 2) [1990] 1 AC 109. Use of in essence the restitutionary 
argument which found favour in Blake was advocated in connection with Wright’s case: P. Birks, ‘A 
Lifelong Obligation of Confidence’ (1989) 105 Law Quarterly Review 501. Seo also P. Birks, 
‘Restitutionary Damages for Breach of Contract: Snepp and the Fusion of Law and Equity’ [1987] 
Lloyd's Maritime and Commercial Law Quarterly 421 and G. Jones, ‘Breach of Confidence: After 
Spycatcher’ (1989) Current Legal Problems 49. Birks has been sufficiently exercised by this issue to 
place particular emphasis on it ın the preface to the paperback edition of An Introduction to the Law of 
Restitution, rev edn (Oxford. Clarendon Press, 1989) ix. 

13 AG v Blake [1997] Ch 85. 
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restitution,!* and this he successfully did, the Court of Appeal and a four to one 
majority of the House of Lords deciding in his favour. 

Even if one feels that one need not lose overmuch sleep about what happens to 
George Blake’s publishing advance,!5 there remains, it seems to be necessary to 
say, the question of the precedent that has been set. In his forthright dissent, Lord 
Hobhouse warned that: 


if some more extensive principle of awarding non-compensatory damages for breach of 
contract is to be introduced into our commercial law the consequences will be very far 
reaching and disruptive. I do not believe that such is the intention of your Lordships but if 
others are tempted to try to extend the decision of the present exceptional case to 
commercial situations so as to introduce restitutionary rights beyond those presently 
recognised by the law of restitution, such a step will require very careful consideration 
before it is acceded to.16 
But, of course, far reaching disruption of expectation based remedies is exactly 
what is being pursued by the advocates of a restitutionary recasting of the entire 
law of obligations, into which contract as a distinct domain based on expectation 
will disappear.'? The arguments of these advocates receive enormous support from 
the decisions of the Court of Appeal and the majority of the House of Lords in 
Blake, indeed they could hardly be more suitable to the restitutionary cause had 
they been written by the advocates of restitution themselves.!8 The relatively recent 
argument that we should give greater recognition to the claimant’s ‘performance 
interest’ (for which the expectation interest is ‘simply an inappropriate term’)!9 
also is supported by Blake, because the disgorgement in Blake obviously amounts 
to ‘restitutionary damages to deter breach of contract’.” 

Displaying at least some of the caution one hopes to find in appeal court 
judgments, the Court of Appeal and the majority of the House of Lords were rather 
wary of what they feared they may have done and continued to affirm that it is 
‘axiomatic’ that contract damages are compensatory,”! that disgorgement will take 
place only ‘in exceptional circumstances’ ,~ that those circumstances should not be 
prescribed in advance but must be ‘hammered out on the anvil of concrete cases’ ,3 
etc, etc. I am afraid I have no confidence whatsoever in the effectiveness of this 
caution, which is too little, too late. Whilst I am so sure that the general 
restitutionary remedy is inappropriate to commercial cases that I do not for a 
moment imagine that it will be given wide application even after Blake, I fear that 
we are now in for a period of ‘very expensive mischief’ whilst the appeal courts 
come to realise this. In this note, I want to show just how little resistance will be 
furnished by the main obstacle Blake itself tried to place in the way of the further 
progress of the restitutionary juggernaut: Teacher v Calder. 


14 AG v Blake (HL(@®), n 1 above, 2778. 

15 But seo S. Hedley, Restitution (London: Sweet and Maxwell, 2001) 101-107, 111-116 and P. Jaffey, 
The Nature and Scope of Restitution (Oxford: Hart, 2000) 381-383. 

16 AG v Blake (HL(®)), n 1 above, 299D-£. 

17 Birks, An Introduction to the Law of Restitution, n 12 above. 

18 Lord Goff merely concurred with the principal speech of Lord Nicholls, as did Lord Browne- 
Wilkinson. 

19 D. Friedmann, “The Performance Interest in Contract Damages’ (1995) 111 Law Quarterly Review 
628, 632. 

20 D. Fox, ‘Restitutionary Damages to Deter Breach of Contract’ [2001] Cambridge Law Journal 33. 

21 AG v Blake (CA), n 1 above, 844 and AG v Blake (HL(E)), n 1 above, 282. 

22 ibid 285G. 

23 bid 291F. 

24 D. Campbell, ‘Classification and the Cnsis of the Common Law’ (1999) 26 Journal of Law and 
Society 369, 377. See further n 49 below. 
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The concept of efficient breach and the obstacle of Teacher v 
Calder 


When economically rational parties enter into a contract, analytically they do so in 
the belief that this commitment of their resources will maximise their utilities over 
the time of performance. Of course, as their rationality is bounded, they may be 
wrong, and one way in which they may be wrong is that they may have failed to 
identify a superior maximising opportunity available during that time. Upon 
learning of a sufficiently superior opportunity, the defendant will have a rational 
incentive to breach and recommit his resources to the exploitation of that 
opportunity. So long as he adequately compensates the claimant, it will be efficient 
to allow him to do so if he so wishes. The net result will be identical for the 
claimant and superior for the defendant. 

Though to my knowledge the term efficient breach was coined in 1977% and the 
first formal statement of the concept was made as recently as 1970,” the idea of 
an ‘efficient breach’ which allows the defendant to maximise his utilities is 
traceable to Holmes’ famous observation that: ‘the only universal consequence of 
a legally binding promise is that the law makes the promisor pay damages if the 
promised event does not come to pass. [The law of contract] leaves [the promisor] 
free to break his contract if he chooses’.2”7 As the costs to the defendant of 
breaching the original contract are his lost expectation and wasted reliance on that 
contract and his liability to the claimant, efficient breach is possible only because 
expectation based remedies normally minimise that liability. Literal enforcement 
is only exceptionally available and the claimant’s damages are normally 
quantified on the basis of compensating net loss when the claimant has a ‘duty’ 
to mitigate. Were disgorgement of the profits of breach part of the normal 
remedies rules, the defendant’s incentive to breach would be lowered to the extent 
that he will be required to disgorge. If the total disgorgement logically required by 
restitution2® were certain to be imposed, the defendant would have no incentive to 
breach at all. 

In the House of Lords hearing of Teacher v Calder, Lord Davey called an 
attempt to make the defendant account to the claimant for profits made by using 
resources released by breach of their contract ‘a novelty unsupported by either 
authority or principle’.2? This dicta, itself obviously right to our point, would 
appear to have become the starting point for the British discussion of efficient 
breach. I suspect it was brought to prominence by being the first case cited in the 
discussion of damages, indeed of remedies tout court, in the fourth edition of 
Treitel, where it is given as authority for the proposition that ‘damages are based 
on loss to the plaintiff and not on gain to the defendant. They are not, in other 
words, based on any profit which the defendant may have made out of the 
breach’ 39 The whole tone of the subsequent restitutionary jurisprudence which has 


CJ. Goetz and RE. Scott, ‘Liquidated Damages, Penalties and the Just Compensation Principle: 
Some Notes on an Enforcement Model and a Theory of Efficient Breach’ (1977) 77 Columbia Law 
Review 554. 

26 R. Birmmgham, ‘Breach of Contract, Damage Measures, and Economic Efficiency’ (1970) 24 
Rutgers Law Review 273 (1970). 

27 O.W. Holmes The Common Law (Boston: Little, Brown and Co, 1881) 301. 

28 Pace NJ. McBride and P. McGrath, “The Nature of Restitution’ (1995) 15 Oxford Journal of Legal 

29 

30 


D 


Studies 33. 

HL(Sc), n 2 above, 467, Lord Watson concurring at 462. 

GH. Trietel, Law of Contract, 4th edn (London: Sweet and Maxwell, 1975) 618. This was the first 
time damages received serious consideration in Treitel: ibid v. 
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so influenced the Court of Appeal and the House of Lords in Blake has been to 
disparage efficient breach in general and the principle in Teacher v Calder in 
particular,>! and the relatively recent advocacy of the performance interest is based 
on the same sort of thinking.>2 

Blake cannot but encourage the critics of Teacher v Calder, and, indeed, if Blake 
is to enjoy a happy life as a source of wisdom in commercial law one might expect 
Teacher v Calder to be overruled. Conscious of this potential development, and to 
erect an obstacle to it, in the Court of Appeal Lord Woolf expressly approved 
Teacher v Calder, saying that: 

[t]he fact that [a] breach is deliberate and cynical is not by itself a good ground for departing 

from the normal basis on which damages are awarded [and the] mere fact that the 

defendant’s breach of his contract with the defendant enabled him to enter into a contract 

with someone else should also not be sufficient.33 


Although the case was not cited in the Lords, Lord Nicholls, in reference to the 
above passage of Lord Woolf’s judgment, repeated that: 
the fact that the breach was cynical and deliberate [and] enabled the defendant to enter into a 


more profitable contract elsewhere ... none of these facts would be, by itself, a good reason 
for ordering an account of profits.>4 


The intention is, then, clear. But had Lord Woolf or Lord Nicholls attempted to 
support their affirmation of the principle of Teacher v Calder with argument, they 
would, in fact, have found this an exceptionally difficult argument to make. It is 
obvious that Teacher v Calder has become either one of those cases far more cited 
than read or, what might be the same thing, has undergone a process of 
‘reinterpretation’ in order to be admitted to the pantheon of leading cases.35 On its 
facts, Teacher v Calder has important features indistinguishable from the line of 
cases that have led from Wrotham Park to Blake, and once this is recognised, then 
the stark choice between expectation and general restitution% in contract cannot be 
evaded. 


The facts of and issues in Teacher v Calder 


By an agreement dated 11 April 1889, Adam Teacher, a wine and spirit merchant, 
lent £15,000 to James Calder to be used in Calder’s timber business, Calder and 
Co. Teacher also guaranteed a third party bank’s loan to Calder of £20,000 for the 
same purpose. Teacher was to receive 5% interest on the £15,000 plus 37.5% of the 
net profits of Calder and Co. This agreement was to last for 5 years. It provided 
that Calder was not to withdraw capital from Calder and Co and was to maintain 
Calder and Co’s working capital at at least £15,000 whilst the loans from Teacher 
and the bank remained unpaid. The accounts of Calder’s business were to be 
audited by an independent accountant in order to determine, inter alia, the size of 
the working capital and of Teacher’s profit share. 


re a See 

31 G. Jones, ‘The Recovery of Benefits Gained from a Breach of Contract’ (1983) 99 Law Quarterly 
Review 443, 444, 453. 

32 D. Friedmann, “The Efficient Breach Fallacy’ (1989) 18 Journal of Legal Studies 1. 

33 AG v Blake (CA), n 1 above, 459A. 

34 AG v Blake (HL(®)), n 1 above, 286E. 

35 G. Gilmore, The Death of Contract, 2nd edn (Columbus OH: Ohio State University Press, 1995) 45. 

36 Ido not doubt that restitution has a useful subsidiary role to play m contract. 
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Between May 1897 and June 1899, Teacher v Calder was heard at all three 
levels of the Scottish civil legal system. Litigation was, at every stage, brought by 
Teacher. He alleged (1) that the audit had not been properly conducted, with the 
result that profit share allocated to him was not 37.5% of the net profit of Calder 
and Co; and (2) that Calder had withdrawn capital from Calder and Co so that the 
net profits were lower than they otherwise would have been. This, of course, would 
have had the effect of reducing the profit he received even if his share was properly 
calculated. Though (1) is what the extensive litigation was overwhelmingly about, 
and I shall say a little about this below, it is (2) which is of direct relevance to 
efficient breach. It was found that Calder had indeed withdrawn capital from 
Calder and Co, which he had invested in a very profitable distillery on his own 
account, and that the working capital of Calder and Co was generally greatly below 
£15,000.37 Teacher claimed that this breach (ie distinct from the incorrect 
accounting) had reduced the profits of Calder and Co and therefore the absolute 
sum yielded by his share of profits, causing him a loss which he estimated at 
£15,000. 

obvious way in which Teacher could have claimed this loss, which would 
have met with success were it able to be convincingly argued,’ was to say that, 
had Calder and Co been fully capitalised, it would have earned x net profit; show 
that, as actually (under)capitalised it earned only y net profit; and therefore claim 
37.5% of x—y. Calder, however, argued that the timber business was so slow that 
the undercapitalisation did not cause Calder and Co to lose any volume of sales 
(and indeed that it was to avoid letting the capital lie idle that he moved it into the 
distillery). Teacher was unable to counter this argument, and so prove x, with the 
result that this claim fell at first instance, and, subject to a caveat which I will 
discuss at length below, this was twice affirmed. 

The modern understanding of Teacher v Calder follows from the fate of the 
alternative claim Teacher made, of ‘an equivalent share’ (I presume 37.5%) of the 
profits not of Calder and Co but of the distillery in which Calder had invested. This 
was in fact the first claim pleaded, for the good reason that it was thought that it 
would have led to the largest award. This claim is not as far fetched as it appears on 
contract principles, though it was extremely unlikely to succeed. If the £15,000 had 
not been a loan but a direct investment in a partnership, Calder would have had an 
obligation to manage it in the interests of the partnership and to account to his 
partner for any benefit derived from doing so.*° The Partnership Act 1890, section 
29(1) provides for this specifically, but it follows from the basic fiduciary nature of 
the relationship between partners.‘! It is certain that, were the £15,000 a direct 
investment in a partnership, Calder would have had to account for the profits he 
made in the distillery, and this may have given rise to just the remedy Teacher 
sought. But Teacher was not a partner in Calder and Co, and the £15,000 was a 
loan based on a merely contractual relationship between Teacher and Calder.*? It 


37 JH, n 2 above, 671-672 

38 ibid 662. It is not posmble to be absolutely certain about the precise loss this is meant to represent. 

39 OH, n 2 above, 667. 

40 Gardner v McCutcheon (1842) Beav 534 is but one closely analogous classical authority. 

41 Lindley and Banks on Partnership, 17th edn (London: Sweet and Maxwell, 1995) para 16.08 (see also 
para 16.09). These views of Lord Lindley, as expressed in Lindley on Partnership, 6th edn (London: 
Sweet and Maxwell, 1893) 315 (see also 316), were not cited by Teacher’s counsel, although he tried 
to draw authority from an only remotely relevant part of that work IH, n 2 above, 665 n 3 above, 
citing Lindley, 6th edn, 588. This edition of Lindley contained an appendix on Scots Law by J.C 
Lorimer which affirmed that the principle behind s 29 was well established in Scotland: ibid 795. 

42 IH, n 2 above, 672-673. 
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was for this reason that Lord Davey found the attempt to ‘follow these sums... and 
make [Calder] account to [Teacher] for the profits derived by the use of them’43 ‘a 
novelty unsupported by either authority or principle’. 


Teacher v Calder and Blake 


A ‘light sprinkling of cases where courts have made orders having the same effect 
as an order for an account of profits’“* was used as authority for the generalisation 
of a restitutionary remedy in Blake. Whilst I will not go through them all here, they 
are all cases in which the existence of some element in addition to a simple 
contract has been found to make disgorgement of the defendant’s profit a more 
appropriate remedy than compensation of the claimant’s lost expectation.45 The 
example most relevant to Teacher v Calder is breach of trust or fiduciary duty, 
where the claimant may have a restitutionary remedy for an account to deprive the 
defendant as his agent of a secret profit. The aim is to prevent trustees and 
fiduciaries from making any unauthorised profit so as to ensure that they ‘are 
financially disinterested in carrying out their duties’.*6 

Teacher v Calder is one of these cases, or would have been if it had been found 
to involve a partnership or something like a partnership. The argument that 
Teacher should get some of the profits of the distillery was, precisely, that a 
partnership was treated as giving rise to a ‘quasi trust’ ,4” and the metaphor is in this 
sense apposite. This was rejected, and, it is submitted, it was right that it was. Had 
Calder and Co become insolvent, there can be no doubt that Teacher would neither 
have regarded his £15,000 as partnership property nor accepted personal liability as 
a partner. It would have undermined the central principles of partnership law but 
recently consolidated under the Partnership Act 1890 to have allowed him to have 
the benefit but not the liability of parmership. But allowing exceptions to axiomatic 
principles is what Blake is all about, and I will argue that, whether one approves of 
the disgorgement remedy or not, one cannot, as Lords Woolf and Nicholls do, 
easily claim to support it in Blake and deny it in Teacher v Calder. Though that a 
‘breach was cynical and deliberate [and] enabled the defendant to enter into a more 
profitable contract elsewhere’ is not ‘sufficient’ to justify an extension of the Blake 
remedy to such a breach, how can this extension be denied if the breach leaves the 
defendant in the same position as the defendant in Wrotham Park, or in a worse 
position? I will now argue that this is exactly what happened in Teacher v Calder. 


Teacher v Calder, Wrotham Park and Ruxley 


As we have seen, the course of development from Wrotham Park to Blake via 
Bredero Homes has been motivated by a concern that, as indeed is the case, a 
claimant can sometimes be inadequately compensated by expectation based 
damages, which may be only nominal, and yet still be confined to those damages. 
Because hypothetical release damages in Wrotham Park were based on Lord 
Cairns’ Act, up to Blake the issue has been considered as it arises when the 





43 HL{Sc), n 2 above, 467. 

44 AG v Blake (HL(@®)), n 1 above, 284C. 

45 S. Worthington, ‘Reconsidering Disgorgement for Wrongs’ (1999) 62 Modern Law Review 218. 
46 AG v Blake (HL(Œ)), n 1 above, 280G-H. Cf AG v Blake (CA), n 1 above, 454B-C. 

47 ITH, 0 2 above, 665. 
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claimant is denied literal enforcement. But, of course, every time a claimant fails to 
(completely) prove a loss he has in fact sustained because of the defendant’s 
breach, he is left (partially) uncompensated by expectation based damages, 
whether or not he seeks literal enforcement,’ and the generalisation of the remedy 
in Blake threatens to cut through this limit.49 It was just this problem of 
uncompensated loss that arose in Teacher v Calder. 

Though Teacher had no real claim on a share of the profits of distillery, he 
would, as has been said, have had a good claim for any reduction in his share of the 
profits of Calder and Co caused by Calder’s withdrawal of capital. However, he 
failed to prove this loss. This does not necessarily mean that he did not sustain it. 
Teacher seems to have been so preoccupied with framing his potentially larger but 
unlikely claim on a share of the distillery’s profits that he did not properly argue 
his smaller but in principle more solid claim, with the result that each court that 
heard the latter claim rejected it in favour of Calder’s evidence that no volume of 
business had been lost.5! One cannot really say on the reported facts whether 
Teacher actually suffered no loss or was unable to prove the loss he did suffer; 
though, for what it is worth, after reading all the reports of this case, I am of the 
impression that the former is more likely.’ What is certain is that the correct result 
on contract principles should have been the one reached by Lord Low? at first 
instance, that Teacher should receive only nominal damages for ‘a technical breach 
[when] it is not proved that the pursuer suffered any actual damage’.™ 

If Teacher did not actually suffer a substantial loss, then his position was very 
like that of the claimant in Wrotham Park. Wrotham Park was not, in essence, a 
commercial case. The basic difficulty in that case arose because, as a matter of 
actual fact, ‘[n]o damage of a financial nature has been done to the plaintiff by the 
breach of the lay-out stipulation [and t]he plaintiff's use of the Wrotham Park 
Estate has not and will not be impeded’.*5 The bare fact of (‘cynical and 
deliberate’) breach caused concern in Wrotham Park, and on this point Teacher v 
Calder cannot be distinguished. But if Teacher did suffer a substantial loss but 
could not prove it, his position would have been worse than that of the claimant in 
Wrotham Park and, presumably, on the Wrotham Park argument, more deserving 
of relief. 

It is analytically essential to the concept of efficient breach that the claimant is 
fully compensated. If Teacher suffered a loss but could not prove it, Teacher v 
Calder would not have been a case of efficient breach at all but, rather, one of 


48 In many cases, commercial parties who could in theory be perfectly well compensated in damages 
seek hteral enforcement to avoid the proof requirements of a substantial damages claim: see Harris et 
al, n 4 above, pt 3. 

49 After this was accepted for publication, in what seems to be the first commercial case which seeks to 
take advantage of Blake, Esso Petroleum Company Ltd v NIAD Ltd, unreported (22 November 2001) 
(ChD), the claimant did not seek literal enforcement but immediately sought restitution in connection 
with a franchise contract. I am grateful to James Devenney for bringing this case to my early 
attention. 

50 JH, n 2 above, 672. 

51 OH, n 2 above, 666-667; IH, n 2 above, 671-673, 677-678 and HL{Sc), n 2 above, 467-468. The 
Court of Session did, however, award Teacher £250 for reasons which will be discussed below. 

52 It would m part explan why Teacher gave such priority to pursuit of the more difficult claim for pert 
of the profit of the distillery. 

53 In the reports, Lord Low is referred to as the Lord Ordinary because he was one of the Permanent 
Lords Ordinary of the Court of Session. 

54 OH, n 2 above, 667. 

55 Wrotham Park Estate Co Ltd v Parkside Homes Ltd, n 5 above, 811B. 

56 D. Harris, ‘Contract as Promise’ (1983) 3 International Review of Law and Economics, 69, 72. 
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those bad cases where the rules for quantification of damages give the defendant an 
incentive to breach because they underestimate the claimant’s loss.” Though we 
have seen that at first instance Lord Low accepted that Teacher should be confined 
to nominal damages, the Court of Session ‘flatly decline[d] to accept’ Calder’s 
evidence that Teacher would have made no profit from the use of the £15,000.58 Of 
course, even if it refused to accept that evidence, in the light of Teacher’s inability 
to prove the profit, the court still should have awarded nominal damages, for the 
burden of proof lay with him and he failed to discharge it. It is, however, fruitless 
to dwell on the Court of Session’s comments on the problems of proof. They 
merely camouflage the fact that the Court was dissatisfied with confining Teacher 
to nominal damages and was determined to give him something. The Court of 
Session did not give an explicit rationale for this, such as the Wrotham Park 
hypothetical release (or the payment for loss of amenity in Ruxley Electronics and 
Construction Ltd v Forsyth); it simply dissembled over the issue of proof. 
However this is, it is undeniable that Teacher v Calder is itself a case which (if the 
anachronism be allowed) should occupy a central place in the Wrotham Park 
tradition. 

Teacher v Calder takes its place in this tradition in a number of ways. In the light 
of Teacher’s inability to prove his loss, the Lord President of the Court of Session 
made ‘a rougher award’ based on ‘a very moderate estimate of the damage caused 
by [Calder’s] breach of contract’ of £250.© Teacher, it will be recalled, claimed 
£15,000 under this head, and whilst, like the courts, I am unable to verify this 
figure from the facts Teacher made available, it is obvious that there is a 
pronounced disparity between his claim and the Court Session’s very moderate 
estimate.°! This is very reminiscent of the ‘great moderation’ shown by Brightman 
J in Wrotham Park. In Wrotham Park the claimant initially asked for between 
£46,000 and £70,000 for hypothetical release, the defendant having made a profit 
of £50,000 from his breach. Brightman J, however, estimated the cost of the release 
to be 5% of the defendant’s profit, and awarded £2,500, or £116 per house.% 

In the Court of Session hearing of Teacher v Calder, Lord McLaren declared 
himself prepared to award Teacher £500, but saw no ground to dispute the 
‘arbitrary sum of damages’ of £250 awarded by the Lord President.“ This sum was 
affirmed without justification by the House of Lords.© All this is, of course, 


57 Macneil does not dispute the logic of the efficient breach argument but the plausibility of its empirical 
on: LR. Macneil, ‘Essays on the Nature of Contract’ (1980) 10 South Carolina Central Law 
Journal 159, 183-184; LR. Macneil, ‘Efficient Breach of Contract: Circles m the Sky’ (1982) 68 
Law Review 947, 969 and LR Macneil, ‘Contract Remedies: A Need for a Better Efficiency 
Analysis’ (1988) 144 Journal of Institutional and Theoretical Economics 6. He nevertheless does not, 
in my opinion, fully appreciate the positive role of efficient breach: D. Campbell, ‘Breach and Penalty 
as Contractual Norm and Contractual Anomie’ [2001] Wisconsin Law Review 681, 687-690 
58 IH, n 2 above, 673. 
59 [1996] AC 344 at 363G. 
60 IH, n 2 above, 673. 
61 This may, of course, have allowed Teacher to be awarded costs, but I am unable to say whether this 
happened The nuanced award of costs by the House of Lords reflects the merits of Teacher’s attempt 
to have the accounts of Calder and Co reopened which was the principal issue: HL{Sc), n 2 above, 
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62 Wrotham Park Estate Co Ltd v Parkside Homes Ltd, n 5 above, 815. This moderation is traceable to 
the courts’ fear that by granting mandatory injunctions they place claimants in a pomtion to demand 
an ‘extortionate’ price to actually release the defendant from the injunction: Isenberg v East India 
House Estate Co Ltd (1863) 46 ER 637 at 641. 
Wrotham Park Estate Co Ltd v Parkside Homes Ltd, n 5 above, 815-816. 
TH, n 2 above, 678. 
HL(Sc), n 2 above, 468. 
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reminiscent of Ruxley. In a case where the claimant, Mr Forsyth, sought £21,560 as 
cost to complete damages, the trial judge gave him, in proportion to his claim, a 
moderate £2,500 for loss of amenity. Of course, as it was found that Mr Forsyth’s 
losses on normal principles were zero, the size of this sum was, in Lord Lloyd’s 
opinion, a piece of luck for him. No attempt to justify or explain this award was 
made in the Lords.®” 

Blake was an unusual case in which total disgorgement was appropriate because 
(if it was right that anything be done at all) it was right to seek to prevent the 
breach,® and (the facts being established) we can calculate the award needed for 
total disgorgement easily enough. But total disgorgement will not be appropriate if 
we wish to preserve the possibility of efficient breach, for, as has been noted, total 
disgorgement completely removes the incentive to breach at all. Some sort of 
apportionment would be necessary to begin to get the Blake remedy to work in 
commercial cases, but this will be difficult as, ex hypothesi, the parties have made 
no provision for it. Teacher v Calder, Wrotham Park and Ruxley all set an 
unfortunate precedent by floundering in the face of the problem of quantifying 
partial disgorgement, failing to yield a principle and avoiding the worst 
consequences of this by erring on the side of caution when giving awards which 
were, in fact, so close to nominal damages that one can barely see the value of 
them from the point of view of the claimant. Certainly, both Teacher and Mr 
Forsyth were so disappointed with their awards that they appealed their cases to the 
Lords 


The figure who Lords Woolf and Nicholls intend but fail to protect in Blake is 
Lord Low, who handed down the judgment against Teacher at first instance. Lord 
Low evidently was a hard headed commercial judge who, in effect, thought that if 
Teacher had not done enough in his negotiation of his contract with Calder or his 
pleading of his case against him to secure substantial damages, then ‘the loss ... 
must lie where it falls’. This is the Holmes attitude, and it has the virtue that it 
would have led to a clear enough decision in Teacher v Calder. But Lord Low’s 
judgment was in an important way reversed and, in the way relevant to Blake, the 
case really is authority for this reversal. Teacher v Calder, in sum, is not an 
obstacle to the further extension of the restitutionary remedy after Blake. One 
might, of course, think that the comparison of the clarity of Lord Low’s judgment 
and the recourse to arbitrariness and dissimulation by the Court of Session leads 
one to favour the former. But Blake, with its commitment to making a ‘just 
response’ so as to attain ‘practical justice’,” is an endorsement of the latter. 


66 Rucley Electronics and Construction Ltd v Forsyth, n 59 above, 373-377. 

67 ibid 354C, 359E, 361E. 

68 The argument m ths context ıs that disgorgement is not enough. A ‘punishment’ of merely depriving 
a person of any gain he may make through wrongdoing is pumshment at zero risk, that is to say, it is 
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harm he has caused and to deter others from following in his footsteps, punitive damages 

[rather than restitution are] clearly the preferable remedy’: ibid at 523 per Brennan, Marshall and 
Stevens JJ. With respect, Lord Nicholls’ citation of Snepp in AG v Blake (HL(Œ)), n 1 above, 287-288 
is very tendentious, for Snepp is very like Blake not least because the dissent in it is an unusually 
strongly worded and powerful criticism of the majority decision. 

69 OH, n 2 above, 666. 

70 AG v Blake (HL{(®)), n 1 above, 287G, 292C. 
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An incidental observation on the actual proceedings in Teacher v 
Calder 


The use of Teacher v Calder as an authority for efficient breach relates to a minor 
aspect of the actual litigation. Consideration of the bulk of the actual proceedings 
does, however, cast an interesting light on an important aspect of the restitutionary 
remedy. Talk of that remedy assumes that the claimant has knowledge of the 
defendant’s profit so that he is aware of the possibility of disgorgement. There is, 
of course, no necessity for the claimant to have this knowledge and, if 
disgorgement were the normal rule, there would be every reason for the defendant 
to ensure that the profit was kept secret, which one imagines will be easy in normal 
contract cases absent, for example, the fiduciary obligations of partnership. It was- 
an allegation of incorrect accounting that actually was the main issue in the 
extensive litigation in Teacher v Calder, and the darkness in which we are left 
about the profits of the distillery and the timber business indicate some of the 
difficulties. 

Seeing this leads one to ask what arrangements are to be made to ensure 
disclosure of profits if disgorgement is to become common?! These practical 
issues do not naturally arise in a restitutionary literature so concerned with abstract 
wrongs that, for once ignoring the wisdom to be gleaned from ancient maxim, in 
this case ‘ask a silly question, get a silly answer’, it has extensively considered the 
liability which would follow from a householder secretly watching a window 
cleaner mistakenly or speculatively clean his windows.” (One is not told why the 
householder who does not wish to pay voluntarily discloses the facts that raise the 
possibility that he might have to.) The case law is only a little better. Although the 
decision about the amount of profits which was to be disgorged in Wrotham Park is 
arbitrary, that case is unusual in that the court actually knew that the defendant 
expected to make £50,000 from the breach. In most other disgorgement cases, 
amazing to say, no evidence of the defendant's profit has been available,”3 and so 
the remedy has been the purest guesswork — an arbitrary apportionment of a sum 
which is not even known!"4 

The only convincingly accurate hypothetical damages award of which I am 
aware, that in Marine and General Mutual Life Assurance Society v St James Real 
Estate Co,” was arrived at by chance. Though the defendant’s expected profit is 
once again not reported in a purported disgorgement case, the court had evidence 
of an actual — not hypothetical — agreement by which that defendant had paid 
£25,000 to a third party in a very similar situation to the claimant, so that the third 
party would allow the defendant to continue a nuisance. The court was very 
heavily influenced by this when it awarded £18,000, which, though I will not argue 


71 ~~ cf the advocacy of the use of tracing P. Birks (ed) Laundering and Tracing (Oxford: Clarendon Press, 
1995). This advocacy has not, to my knowledge, been based on any empirical study of the relatrve 
costs and benefits of the use of this device, although that those benefits involve tremendous costs 
(some imposed on third parties) surely should be an obvious concern: C. Rotherham, ‘The 
Metaphysics of Tracing: Substituted Title and Property Rhetonc’ (1996) 34 Osgoode Hall Law 
Journal 321. It is highly relevant that though Wheeler’s outstanding empirical study of the use of 
Romalpa clauses (S. Wheeler, Reservation of Title Clauses (Oxford: Clarendon Press, 1991)) raises 
the strongest questions about the value of this legal innovation, the formal scholarship has studiously 
ignored these questions. 

72 Reaching a pinnacle of absurdity in P. Birks, ‘In Defence of Free Acceptance’ in A. Burrows (ed) 
Essays on the Law of Restitution (Oxford. Clarendon Press, 1991) 105, 121-124. 

T3 eg Carr-Saunders v Dick McNeil Associates Ltd [1986] 1 WLR 922 at 931G. 

74 ibid 930-932, 

75 [1991] 2 EGLR 178. 
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it here, was a far larger sum than would have been awarded had the court merely 
guessed in the normal, arbitrary but moderate way. 

Are wrongs are to be corrected only when chance leads to their discovery and 
guides their correction, or would the general application of the restitutionary 
remedy lead to the imposition of disclosure requirements, and a means for 
monitoring compliance, with the attendant growth in transaction costs? In terms 
drawn from Teacher v Calder, are all contracts to be partnerships?’ That no 
attempt has been made even to address these issues in the more than 
century since Wrotham Park shows that we are dealing with a flight of academic 
fancy rather than a responsible attempt at law reform.” Something must be highly 
suspect about a civil legal system in which this can just be imposed on commercial 
parties by the appeal courts which have been captivated by this flight. Such parties 
will not be able to adopt the attitude of the claimant in Blake, to whom the costs of 
the remedy do not appear to have mattered much. It perhaps is essential to have the 
lofty perspective given by command of public funds to risk an, on any view, 
enormously hazardous venture in litigation to obtain, at a cost of £1 million in legal 
fees’® (leaving aside the costs run up by the Attorney General’s office and the court 
administration costs), restitution of £90,000. 

The potential extent of the error of viewing things from this perspective emerges 
in a passage of Lord Woolf’s judgment in the Court of Appeal’s hearing of Blake. 
In City of New Orleans v Firemen’s Charitable Association,” the defendant 
provided a perfectly satisfactory firefighting service to the claimant but, after the 
expiry of the contract, the claimant discovered that the defendant had done so with 
fewer men and less equipment than was set out in the contract documentation. The 
claimant alleged that the defendant made a considerable saving by doing this. 
One imagines that it would have been possible to argue that the defendant breached 
by failing to provide the extra security that, presumably, the contracted level of 
equipment might have furnished, but no such argument was mounted and the 
claimant accepted that the defendant had satisfactorily performed, or, to put it this 
way round, had not breached. It was held, and affirmed, that the claimant had ‘no 
cause of action’! when seeking to recover the money the defendant had saved. 
Lord Woolf® believes this decision is wrong: 

Justice surely demands an award of substantial damages in such a case, and the amount of 
expenditure which the defendant has saved by breach provides an appropriate measure of 
damages. This could be achieved by presuming that the plaintiff has suffered a loss of an 
amount corresponding to the amount by which he has been overcharged for the service 
actually provided [ and) surely [the] preferable [way of doing this would be] to award 
restitutionary damages. 





76 In Esso Petroleum Company Ltd v NIAD Ltd, n 49 above, the claimant attempted to recover the profit 
the defendant made by charging too high a price for petrol The parties were in a franchise which 
involved price monitonng, and therefore C would appear to have had the necessary information to 
conclude that an account of profits would be preferable to (perhaps nominal) expectation damages. 
See farther n 87 below 

Campbell, n 24 above, and Hedley, n 15 above. 

Anon, ‘In the Courts’ (8 September 2000) Private Eye 9. 

9 So 486 (1891). 

ibid 487 


ibid 488. 

no reference to White Arrow Express Ltd v Lamey’s Distribution Ltd (1996) 15 Tr LR 69. 
AG v Blake (CA), n 1 above, 458D-E. Lord Woolf's specific remedy would encounter the problems of 
total disgorgement when applied to other cases. 
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That Lord Woolf believes he has the information to conclude that the defendant 
breached this contract when he did not is highly significant.“ From the point of 
view of ‘justice’ viewed not only after the event but when, surely unusually, all the 
facts are thought to have come to hand,® one might be able to argue that there is a 
problem in this case. But contracts are not made sub specie aeternitatis. They are 
made in situations in which the existence of positive transaction costs leads to 
bounded rationality and the negotiations by which one tries to get what one wants 
from a contract never give perfect assurance that one will get it, much less that the 
contract will be ‘just’ (whatever that means). If one does not get what one wanted 
out of a freely negotiated contract, one has to put up with this unless one can show 
a breach (which also involves transaction costs). Part of one’s competence as a 
commercial party is competence to negotiate in such a way that this will happen. 
This not entirely obscure doctrine is called freedom of contract. One can barely 
imagine the haste with which Lord Woolf would himself have denied that the 
claimant had a cause of action were the claimant to have denied the existence of 
the contract at all because the defendant had furnished inadequate consideration, or 
that the contract was unfair, or even (the ground that possibly but by no means 
necessarily might have substance in a reformed law of contract)® that the 
defendant had not bargained in good faith.87 


Conclusion 


It is a stock plot of slapstick comedy that an attempt to carry out a small repair ends 
up with the demolition of the entire house, and the Court of Appeal and the 
majority of the House of Lords in Blake may have escaped the tradition of Holmes 
J, but only in order to richly contribute to the tradition of J Tati. Rightly perceiving 
that Blake threatens efficient breach of contract, Lords Woolf and Nicholls have 
sought to erect an obstacle to the further extension of the restitutionary argument 
by approving Teacher v Calder. But this is a singularly feeble obstacle as it is 
questionable whether the breach in Teacher v Calder was efficient, and even if (as 
it appears) it was, the case actually is authority for what was done in Wrotham 
Park! I do not welcome this state of affairs; indeed, I am entirely of Lord 
Hobhouse’s opinion about Blake. My point is that Lords Woolf and Nicholls’ 
attempt to have their cake and eat it will fail. After Blake it would seem that we are 
in for a period of pronounced uncertainty as other commercial clients are advised 
to take their cases to the appeal courts, only to find out that it is not a matter of 
chance or inadvertence that expectation damages are the default rule for remedies 
for breach of contract. I intend here to emphasise that, if one wishes to defend 
efficient breach in particular and ‘axiomatic’ expectation based remedies in 


84 Lord Woolf is led to this case by Jones, “The Recovery of Benefits Gained from a Breach of 
Contract’, n 31 above, 455. Jones also seems wrongly to beheve that the defendant breached. 

85 Iam not saying they did come to hand in the New Orleans case. The reported facts seem very obscure 
to me, not least becanse it is impossible exactly to relate the saving to the contractual obligation as set 
out in the reported negotiations or to learn (though one might guess) how it came to be known that the 
saving had been made. 

86 Restitution may well have a role to play in such a reform: see R. Nolan, ‘Remedies for Breach of 
Contract: Specific Enforcement and Restitution’, in F.D. Rose (ed) Failure of Contracts (Oxford: Hart 
Publishing, 1997), 35, 58-59 and, m general, S.M. Waddams, ‘Restitution as Part of Contract Law’, in 
Burrows (ed) Essays on the Law of Restitution, n 72 above, 197 

87 Esso Petroleum Company Ltd v NIAD Ltd, n 49 above extends the scope of good faith ın a franchise 
contract by changing the rules on remedy rather than the rules on liability. 
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general, one had best hope that Blake is, as quickly as possible, recognised for what 
it is: the Junior Books Ltd v Veitchi® of contract remedies. 

What is more, after taking a rather long time since Wrotham Park to get into its 
full stride, the entertainment has only just really begun with Blake. For one 
suspects that ‘efficiency’ may be at work in more areas of contract remedies than 
the rare situation of a defendant breaching a contract to maximise future gain. 
What will we do when it is realised that, horror of horrors, the defendant usually 
breaches a contract in a deliberate attempt to minimise future loss, and that it is the 
basic function of remedies for breach is to allow this because it also is efficient? 


Rough Justice in an Unjust World 
Paula Giliker* 


The doctrine of vicarious liability has not grown from any very clear, logical or legal 
principle but from social convenience and rough justice 
(Lord Pearce in Imperial Chemical Industries v Shatwell)! 


The concept of vicarious liability has always troubled the law of tort. It is difficult 
to find a clear rationale to explain why, in an area of law dominated by the fault- 
based liability, an innocent party should find himself or herself liable to pay for the 
faults of another. A number of explanations have been given for such liability, 
which vary in credibility. Atiyah in his leading text on vicarious liability” outlines 
the different theories adopted by the courts and academics, which range from 
blaming an employer for his or her poor choice of employee to the more modern 
concept of loss distribution.? Glanville Williams is perhaps more cynical in 
recognising that ‘vicarious liability is the creation of many judges who have had 
different ideas of its justification or social policy, or no idea at all’.* 

Faced with such uncertainty, modern-day courts have adopted a pragmatic 
approach, which appears to rely alternatively on precedent and social justice. At 
times, the courts will merely find a precedent and follow it without consideration 
of the wider implications of the decision.” In a number of cases, however, the 


88 [1983] 1 AC 520. 


* Lecturer in Law, Queen Mary, Univermty of Landon. I would like to express my gratitude to Jonathan 
Griffiths and Keith Syrett for their helpful comments on early drafts of this note. Any errors or omussions 
remain the fault of the author. 


1 [1965] AC 656, 685 

2 P.S. Atiyah, Vicarious Liability in the Law of Torts (London: Butterworths, 1967) Ch 2. 

3 Which Atiyah finds to be the most rational justification for vicarious lability today (see 22-28). See 
also G. Williams ‘Vicarious Hability and the master’s indemnity’ (1957) 20 MLR 220, 228-235 and 
H.J. Laski ‘The basis of vicanous liability’ (1916) 26 Yale LJ 105, 109—111 (who finds the rule to be 
based on public policy). This article will not use the term ‘master and servant’, although this is still 
used in the case law and a number of leading texts. It is believed that in contemporary conditions, the 
terms ‘employer’ and ‘employee’ are mare appropriate. 

(1957) 20 MLR 220, 231. 

See, for example, Trotman v North Yorkshire County Council [1999] LGR 584. Here, Butler-Sloss LI 


at 


Ltd [1997] IRLR 168, [1997] 2 All ER 406). 
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courts have preferred to ensure that the victim is compensated and to utilise 
vicarious liability as a means to connect the claimant with a defendant of means.° 
On this basis, losses are spread efficiently via the network of compulsory employer 
insurance, leaving employers free to spread the cost of insurance either through the 
price of their goods or by controlling other fixed costs such as the level of wages. It 
would appear that this latter goal of loss distribution has received a boost from the 
recent House of Lords decision in Lister v Hesley Hall Ltd.’ 


Lister v Hesley Hall Ltd 


The facts of this case are distressing, particularly in the light of recent revelations 
of child abuse.® The defendants owned and managed Axeholme House, a school 
and boarding annex to which local authorities sent children who, in the main, had 
emotional and behavioural difficulties. The institution was run by a warden, who 
was responsible for discipline and supervising the boys when they were not at 
school. The claimants were boys resident at Axeholme House between 1979-1982, 
during which they had been systematically sexually abused by the warden (Mr 
Grain). As is common in such cases, no complaint was made at the time, but in the 
early 1990s, a police investigation led to Grain being sentenced to seven years’ 

imprisonment for multiple offences involving sexual abuse. 

The claimants, in bringing a civil claim, faced a familiar problem. The 
perpetrator (Grain), although convicted of criminal offences against the claimants 
and other boys, was unlikely to meet any compensation claim brought against 
him.’ The defendants had employed Grain in good faith and had not been negligent 
in any respect.’ ° A claim was therefore brought against the defendants on the basis 
of vicarious liability. However, to succeed, the claimants had to show that the 
sexual abuse had occurred in ‘the course of Grain’s employment’. This phrase does 


6 See, for example, Rose v Plenty [1976] 1 WLR 141, which distinguished the previous Court of 
Appeal decision of Twine v Bean’s Express Ltd (1946) 62 TLR 458; 175 LT 131. Comment J. Finch 
‘Express prohibitions and scope of employment’ (1976) 39 MLR 575. 

7 [2001] 2 WLR 1311, [2001] UKHL 22 overturning the Court of Appeal decision (The Times, October 
13,1999, [1999] All ER (D) 1072). 

8 A notable recent example is the North Wales children homes scandal The Waterhouse inquiry 
(chaired by Sir Ronald Waterhouse QC) was set up by William Hague in 1996 whilst Welsh secretary 
and identified systematic abuse, a climate of violence and a culture of secrecy in dozens of children’s 
homes in North Wales between 1974 and 1990: Lost m care, HC 201 (February 2000), 
<www.doh gov.uk/lostincare> In recent litigation (Various claimants v Bryn Alyn Community 
Homes Ltd Jane 26, 2001, [2001] All ER (D) 322), Connell J recognised the parallels between cases 
acising from this scandal and Lister, although the main problem facing the claimants in this case was 
one of limitation due to the passage of time. 

9 Note also that a civil action may be barred by ss 42-45 of the Offences against the Person Act 1861, 
although this is unlikely in cases of sexual abuse. The victim may be able to claim under the Cominal 
Injuries Compensation Scheme, but will face a number of obstacles: the two year tme limit for claims 
(although this will be warved where there 1s a good reason for the delay and it is in the interests of 
justice to do so and particular leniency 1s shown in relation to children), the financial limits on 
compensation and other rules, for example the offence must take place in Great Bntain (thereby 
barring any claim in Trotman above where the boy was abused in Spain) and, where the victim and 
abuser are living in the same household, compensation will not be paid if the abuser has not been 
Be one te Grae OF D ii a old a 

best interests: see A Guide to the Criminal Injuries Compensation Scheme (CICA, 1996), 
<www.cica.gov uk> and form TS10 ‘Child abuse and the Cnmunal Injuries Compensation Scheme’. 
For claims post-April 2001, greet ht cr ne cl call ceed ore 
Although a large number of clams are made to the Board each year, such obstacles reduce the 
likelihood of success. 

10 Any claim of negligence had been rejected at first instance and not appealed. 
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not extend easily to intentional torts. Indeed, until the nineteenth century, the 
courts refused to accept that the wilful misconduct of an employee could be within 
the scope of employment.’ Attitudes may have changed, but to render a defendant 
liable for the intentional torts of his or her employees extends the doctrine of 
vicarious liability to its very limit. The Court of Appeal in Trotman v North 
Yorkshire County Council’? found it difficult to accept that sexual abuse could ever 
be deemed ‘within the course of employment’ of a teacher or carer. Butler-Sloss LJ 
held that such actions in fact negated the duty imposed on the employee. !? This 
view was reinforced by the test utilised by the court: 


A master is not responsible for a wrongful act done by his servant unless it is done in the 
course of hig employment. It is deemed to be so done if it is either (1) a wrongful act 
authorised by his master, or (2) a wrongful and unauthorised mode of doing some act 
authorised by the master. 


This test, based on a passage in Salmond on Torts,'* makes it very difficult to 
interpret unauthorised sexual abuse of the very children the warden was employed 
to care for as a ‘wrongful and unauthorised mode of doing some, act authorised by 
the master’. However, the utility of the test may be questioned.’* While the courts 
have been prepared to permit claims against employers for the intentional torts of 
their employees, such as assault,!® fraud!’ and theft,!* it remains unresolved how 
such actions could be said to be an unauthorised means of performing their duties. 

As seen in Trotman, such actions could equally be said to negate the task the 
employee has been authorised to undertake. Atiyah noted in 1967 that while the test 
appears helpful in relation to negligent misconduct, it does not operate satisfactorily 
in relation to intentional wrongdoing.’ Their Lordships in Lister therefore faced 
the dilemma that if they wished to extend vicarious liability for intentional torts, 

they would have to adopt a more flexible interpretation of the Salmond test or find 
an alternative test for the ‘course of employment’. Merely giving lip-service to the 
Salmond test was, in the light of Trotman, no longer a possibility. 


11 See McManus v Crickett (1800) 1 East 106, 102 ER 43; Croft v Alison (1821) 4 B & Ald 590; HJ. 
Laski ‘The basis of vicarious liability’ (1916) 26 Yale LJ 105, 118. 

12 [1999] LGR 584, followed by the Court of Appeal in Lister v Hesley Hall Ltd [1999] All ER (D) 1072. 

13 ibid 591. 

14 J.W. Salmond, The Law of Torts (London: Stevens and Haynes, 1907) 83 (now found in the current 
edition of Salmond & Heuston on the Law of Torts (London: Sweet and Maxwell, 21st ed, 1996) 443) 

15 The first limb of the Salmond test has also been criticised as an example of primary, rather than 
vicarious Hability: see Lord Millett n 7 above at 1337, para 67; B.S. Markesinis and S.F. Deakin, Tort 
law (Oxford. Clarendon Press, 4th ed, 1999) 544. 

16 Dyer v Munday [1895] 1 QB 742; Poland v John Parr and Sons [1927] 1 KB 236; Ryan v Fildes 
[1938] 3 All ER 517; Daniels v Whetstone Entertainments Ltd [1962] 2 Lloyd’s Rep 1 (first assault 
only); Vesey v Surrey Free Inns pic [1996] PIQR 373. Generally, see F.D. Rose ‘Liability for an 
employee's assault’ (1977) 40 MLR 420. 

17 Lloyd v Grace, Smith & Co [1912] AC 716, in which case the House of Lords also dispelled the myth 
that the employee must be acting for the benefit of tus or her employer (overtuming the 

of Barwick v English Joint Stock Bank (1867) LR 2 Ex 259 adopted by the court in 
Cheshire v Bailey [1905] 1 KB 237). Nevertheless, acting for the benefit of one’s employer is strong 
evidence that the employee ıs acting in the course of his or her employment (see Dyer v M 
[1895] 1 QB 742). See also Uxbridge Permanent Benefit Building Society v Pickard [1939] 2 KB 248. 

18 Morris v Martin [1966] 1 QB 716 (see Rogers, Winfield & Jolowicz on Tort (London: Sweet and 
Maxwell, 15th ed, 1998) 711-2 and Clerk and Lindsell on the Law of Torts (London: Sweet and 
Maxwell, 18th ed, 2000) 5—40), although this case may be interpreted as based on the principles of 
bailment for reward. 

19 n 2 above at 263, suggesting that it would be preferable if the court asked whether the tort was of a 
kind sufficiently mmular to the acts the employee was authorised to perform and whether there was a 
substantial risk that the employer’s object could not be achieved without torts of this land being 
committed. 
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The House in Lister chose the second option: a new test, which, with some 
ingenuity, was found to exist in the text of Salmond itself.” Their Lordships 
focused on a subsequent comment that: 


a master ... is liable even for acts which he has not authorised, provided they are so 

connected with acts which he has authorised, that they may rightly be regarded as modes 

although improper modes — of doing them.?! 
In this, their Lordships found a test of ‘connection’. Such a test had recently been 
adopted in two cases of the Supreme Court of Canada,” which the majority of the 
House found helpful. In future, therefore, an employer would be vicariously liable 
for the intentional misconduct of his or her employee if there was a close 
connection between the tort committed and the tortfeasor’s employment. Merely 
giving the employee the opportunity to undertake such misconduct would not 
suffice. On the facts of the case, Grain had been employed to care for the boys, 
which involved day-to-day supervision and providing a home for them, in 
circumstances in which he and his disabled wife were often the only members of 
staff on the premises. The House was unanimous that the sexual abuse was closely 
connected to the work undertaken by Grain, rendering the defendants vicariously 
liable. Such a result would, in the words of Lord Steyn, achieve ‘practical justice’ 
and ‘set the law on a sensible course’. 


The implications of Lister v Hesley Hall Ltd 


It now seems clear that employers may no longer be confident that they will not be 
found responsible for the extreme acts of their employees. Much will depend on the 
circumstances of the case and absence of fault will be no excuse. Provided they can 
satisfy the ‘close connection’ test, victims of intentional torts are likely to succeed 
in obtaining compensation for their injuries. In this part of the note, the practical 
and theoretical implications of Lister will be examined, with particular attention 
given to the role played by Canadian law in reaching the ‘close connection’ test. 
Whilst the most probable consequence of Lister will be an increase in litigation and 
insurance premiums, it may also force the legal system to reassess the aims and 
objectives of vicarious liability. It will be questioned whether, in reaching a 
controversial decision based on the needs of ‘practical justice’, the House missed a 
valuable opportunity to adopt a more structured approach to vicarious liability. 


The theoretical basis of vicarious liability 


As indicated earlier, the theoretical basis of vicarious liability remains unclear. 
Whilst initial explanations based on express and implied command have now been 
discredited,”* there is considerable disagreement as to its basis in modern law. In 


ee Ss 

20 Walker J at first instance had managed to find vicarious lability using the Salmond test on the basis 
that Grain’s failure as a warden to report his intention to abuse the boys and the harmful consequences 
suffered by them was an unauthorised means of doing his job. This was rejected by the Court of 
Appeal as artificial. The House of Lords accepted the Court of Appeal’s view, but nevertheless Lords 
Steyn and Hobhouse (at 1323, para 29 and 1335, para 62 respectively) did not exclude the prospect of 
this ° 


argument 3 
21 n 14 above, 83-84 (my italics). 
22 Bazley v Curry (1999) 174 DLR (4th) 45 and Jacobi v Griffiths (1999) 174 DLR (4th) 71, discussed 
below. 
23 n7 above at 1317, para 16. 
24 Seen 2 above. 
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examining the question of vicarious liability, their Lordships had the opportunity to 
review this matter. There are two main reasons for undertaking such analysis. First, 
a Clear statement of principle can guide future courts interpreting the decision — a 
concept familiar to civil lawyers. Second, it provides a justification for the 
decision. One should not forget the controversial nature of vicarious liability in 
imposing liability on a defendant, who has committed no fault. Such a defendant is 
surely deserving of an explanation as to why he or she is liable. 

In Lister, there was a third additional reason for undertaking such anal alysis. The 
Canadian decisions, described as ‘luminous and illuminating judgments’ by Lord 
Steyn, were decided on a clear theoretical basis. McLachlin J in Bazley v Curry”® 
had Tejected the Salmond test and favoured an alternative approach based on 
economic analysis, which the Court applied in Jacobi v Griffiths.*’ In the absence 
of helpful precedent to guide the court, McLachlin J ead that the court should 
decide the issue by reference to the policy rationales underlying vicarious liability, 
namely the provision of a a just and practical remedy for the harm” and the 
deterrence of future harm.” On this basis, a test of ‘connection’ arises, which 
McLachlin J clearly viewed in terms of risk-internalisation and efficiency: 


The policy purposes underlying the imposition of vicarious liability on employers are served 
only where the wrong is so connected with the employment that it can be said that the 
employer has introduced the risk of the wrong (and is thereby fairly and usefully charged 
with its management and minimization). The question in each case is whether there is a 
connection or nexus between the employment enterprise and that wrong that justifies 
imposition of vicarious liability on the employer for the wrong, in terms of fair allocation of 
the consequences of the risk and/or deterrence.?! 


McLachlin J expressly accepted that this would increase employer liability, but 
that this might be justified on the ground of deterrence in that it would encourage 
‘imaginative and efficient administration and supervision’ ,** thereby reducing the 
risk that the employer had introduced into the community. On this basis, the 
imposition of vicarious liability is given an objective validity” and McLachlin J 
was able to draft a set of guiding principles to be utilised in future cases. 


n 7 above at 1323, para 27. 

(1999) 174 DLR (4th) 45. Comment P. Cane ‘Vicarious labilrty for sexual abuse’ (2000) 116 LQR 21. 
(1999) 174 DLR (4th) 71. 

Arguably, this influenced Lord Steyn 

Citing J.G. Fleming, The Law of Torts (Sydney: LBC Information Services, 9th ed, 1998). 
McLachlin J cites A O. Sykes’ article ‘The boundaries of vicarious liability: an economic analysis of 
the scope of employment and related legal doctrines’ (1988) 101 Harv L Rev 563 in which Sykes 
suggests ‘enterprise causation’ as the key to vicarious Hability, mposing strict liability where the 
employment relation increases the probability of each wrong. There is considerable literature on the 
relationship between vicarious Hability and economic analyms, see, for example, R. Townshend- 
Smith ‘Vicarious Hability for sexual (and other) assaults’ (2000) 8 Tort L Rev 108 (referred to by 
Lord Millett in Lister), B. Feldthusen, ‘Vicarious liability for sexual torts’, in NJ. Mullany and A.M. 
Linden (ed), Torts tomorrow: a tribute to John Fleming (Sydney: LBC Information Services, 1998); 
RR Weber ‘Scope of employment’ redefined: Holding employers vicariously liable for sexual 
assaults committed by ther employees’ (1992) 76 Minn L Rev 1513; R. Flannigan 

control: The servant-independent contractor distinction’ (1987) 37 U Tor LJ 25, especially 

W.O. Douglas ‘Vicarious lability and adminstraton of risk’ (1929) 38 Yale LJ 584. M. Hall vets 
Waterhouse: vicarious lability and the tort of institutional abuse’ (2000) 22 J Soc Wel & Fam L 159 
also finds that vicarious hability analysed in terms of enterprise causation provides the most coberent 
means of dealing with insttutional Hability for the sexual abuse of children. 

31 McLachlin J n 26 above, 62. 

32 ibid 61. 

33 M. Hall ‘Responsibility without fault’ (2000) 79 Can Bar Rev 474, 483 notes that, by accepting 
economic analysis, the imposition of Hability is automatically justifiable where the employer has 
introduced or enhanced the risk of wrongdoing. 
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It is disappointing that despite these arguments, the House, in general, resisted 
the opportunity to address the theoretical basis of vicarious liability. Lord Steyn 
speaks only of ‘practical justice’, while Lord Clyde states that ‘I am not persuaded 
that there is any reason of principle or policy which can be of substantial guidance 
in the resolution of the problem’.”” In contrast, Lord Millett, after a brief survey of 
academic literature,” favours a view based on loss—distribution. Finding the 
Canadian cases to ‘provide many helpful insights into this branch of the law and... 
much assistance’, his Lordship explains liability on the basis that an employer 
inevitably creates a risk of injury to others when he employs another for his own 
ends.” Although it may seem surprising that the majority of the House was 
prepared to change the law relating to vicarious liability radically without 
considering its theoretical basis, this seems to have been dismissed as a pointless 
exercise. It is made clear that the House is prepared to adopt the ‘connection’ test, 
but not its rationale.** At the same time, future litigants are advised that ‘Wherever 
such problems are considered in future in the common law world [the Canadian] 
judgments will be the starting point’.2? One must presume that future litigants 
should be careful to stick to the headnote and not venture within the remainder of 
the report. Even in the light of its general resistance to economic analysis,*° it is 
remarkable that no reference is made to the underlying reasoning of Bazley. This 
must raise the question whether courts can refer to McLachlin J’s guidelines, which 
rest on the policy considerations she adopts. 

The approach of the majority is therefore pragmatism combined with the 
interpretation of precedent. It is clear that much of its reasoning rests on an extension 
of the Court of Appeal decision in Morris v Martin.*' In this case, a woman had 
taken her mink stole to a furrier, who had, with her consent, sent the mink to a 
specialist cleaner. The mink was stolen by the employee entrusted to clean the fur. 
The Court of Appeal found the specialist firm liable for the theft by its employee. 
Whilst Lord Denning appears to have reasoned solely on the principles of bailment 
[here, the defendants were sub-bailees for reward who owed a primary duty of care 
to the owner of the stole], the House preferred the judgments of Diplock*? and 
Salmon? LJJ which suggest an alternative ground based on vicarious liability for the 
employee’s conversion of the stole.“ This indicated that a broader test would be 
required,“ which their Lordships found to be supplied by the ‘connection’ test. 


34 n7 above at 1325, para 35. See also Lord Hobhouse at 1335, para 60. 

35 n 7 above at 1336, para 65, relying on P Cene, Attyah’s Accidents, Compensation and the Law 
(London: Butterworths, 6th ed , 1999) 85, J.G. Fleming, The Law of Torts (Sydney: LBC Information 
Services, 9th ed, 1998), and n 2 above. 

36 n7 above at 1338, para 70. Contrast, however, the view of Lord Hobhouse at 1335, para 60. 

37 Thereby merging two distinct economic arguments. 

38 With the exception of Lord Millett. 

39 n7 above at 1323, para 27 

40 This may be due in part to its widespread association with the values and approach of the Chicago 
school: B.S. Markesinis and S Deakin (1992) 55 MLR 619, 622. 

41 [1966] 1 QB 716. 
ibid 736~7. 


43 ibid 738. ; 

44 See Lord Steyn n 7 above at 1318-1319, para 19, although there is little discussion of this point in the 
case bar the fact that both judges use the teem ‘in the course of his employment’. The House also 
relied on the judgments of Lords Wilberforce and Salmon m Photo Production Ltd y Securtcor 
Transport Ltd [1980] AC 827 (at 846 and 852 respectively) to defeat the argument that Morris v 
Martin is only authority in bailment. Such comments were obiter and again extremely brief and do 
little to strengthen the assumption made by the House im Lister. 

45 The House additionally relied on Ikiw v Samuels [1963] 1 WLR 991 and the judgment of Scarman LJ 
in Rose v Plenty [1976] 1 WLR 141, 147-148 to justify a more flexible approach. 
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Yet, in so doing, the House failed to address one of the fundamental difficulties 
of Morris v Martin, ® namely its failure to distinguish clearly between primary and 
vicarious liability. This difficulty pervades some of the judgments in Lister. Lord 
Hobhouse, for example, focuses on the relationship between the employer and the 
claimant and questions whether the employer could be said to have voluntarily 
assumed responsibility towards him or her: 


where the defendant [employer] has assumed a relationship to the plaintiff which carries 
with it a specific duty towards the plaintiff, the defendant is vicariously liable in tort if his 
servant, to whom the performance of that duty has been entrusted, breaches that duty.*” 


This provides a pragmatic justification for the imposition of liability: an employer 
may not have committed an actual breach of duty, but by assuming responsibility 
towards the claimant, he or she implicitly accepts any liability which may follow. 
Whilst reference to voluntary assumption of responsibility is topical in tort law,** 
its use in this context is problematic. Reference to duties ‘entrusted’ and 
‘delegated’ to the employee seem more indicative of primary liability, rendering 
the term ‘vicarious’ redundant in the circumstances. Such primary liability does 
exist, for example the employer may be found to have a non-delegable duty 
towards the claimant,” but this is usually confined to a limited category of claims, 
for example the employer’s duty to his or her employees”! or in relation to the acts 
of independent contractors,” which are conceptually distinct from vicarious 
liability. Lord Hobhouse’s opinion would thus seem to blur the line previously 
drawn between these two regimes, and thereby undermine his aim of providing a 
“greater degree of clarity and definition than is provided by simply explaining the 
reasons for the existence of the rule’.” 

An alternative explanation of such reasoning™ is that Lord Hobhouse is 
resurrecting the “master’s tort’ view of vicarious liability, whereby the employee’s 
acts are attributed in law to the employer and hence as being the employer’s torts.” 
On this basis, it is indeed the employer who owes the duty not to injure the victim. 
This view does not, however, reflect the general perception of vicarious liability as 


46 [1966] 1 QB 716. 

47 n7 above at 1334, para 57. See also 1332, para 55. 

48 For example, in relanon to negligently incurred pure economic loss, see Henderson v Merrett 
Syndicates Ltd [1995] 2 AC 145 and Wiliams v Natural Life Health Foods Limited [1998] 1 WLR 
830, although this concept is not without its critics, notably K. Barker ‘Unreliable Assumptions in 
Negligence’ (1993) 109 LQR 461. 

49 See also the judgment of Lord Clyde. 

50 Described by A. Barak as ‘mixed liability’: ‘Mixed and vicarious liability — a suggested distinction’ 
(1966) 29 MLR 160. 

51 Wilson and Clyde Coal Co v English [1938] AC 57. 

52 See Honeywill & Stein v Larkin Bros [1934] 1 KB 102, Tarry v Ashton (1876) 1 QBD 314. 

53 n7 above at 1335, para 60. Nevertheless, Laddie J in Balfron Trustees Ltd v Karsten Peterson [2001] 
IRLR 758 adopted the reasoning of Lord Hobhouse to reject a claim for vicarious liability on the basis 
that the firm of solicitors employing the adviser in question would not be lable for damage caused to 
a person who was not a client of the firm or for whom it was not responsible. 

54 It seems clear that Lord Hobhouse is not mdirectly accepting economic analysis, whereby the 
employer may be treated as directly and pmmarily liable on the basıs that Hability 1s predicated on the 
employer's creation of risk: seo Flannigan n 30 above, 36. 

55 See n 2 above, 6-7. Its primary advocate was G. Williams (see ‘Vicarious liability: tort of the master 
or the servant?’ (1956) 72 LQR 522 and Crown Proceedings (London: Stevens, 1948) at 43). There 1s 
some authority supporting this theory, most notably Uthwatt J in Twine v Bean’s Express Ltd [1946] 1 
All ER 202 (this pomt was not addressed by the Court of Appeal at (1946) 62 TLR 458; 175 LT 131). 
Seo also Denning LJ in Broom v Morgan [1953] 1 QB 597 and Jones v Staveley Iron and Chemical 
Co Ltd [1955] 1 QB 474, 480. 
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liability for the torts of others.” Winfield and Jolowicz comment that ‘neither on 
principle nor on the balance of authority does [the master’s tort] view represent the 
law’, finding such a view inconsistent with the requirement of an employer/ 
employee relationship for vicarious liability.°’ Resurrecting this questionable 
concept is unlikely to assist future courts in understanding and applying this area of 
law. 

Lister therefore fails to resolve the underlying rationale of vicarious liability and, 
if anything, adds further difficulties. By failing to distinguish primary and 
vicarious liability in an area of law in which an institution may be sued on both 
bases, the House missed a valuable opportunity to clarify the law. It is submitted 
that in a controversial area of law, theoretical analysis would aid clarity and 
provide a means of justifying liability. For example, economic analysis based on 
the concept of risk (as detailed below) would be able to guide courts and give a 
clearer meaning to the ‘close connection’ test. It would also enable courts to seek 
real guidance from the Canadian case-law. Further, such principles would be 
capable of giving future defendants an explanation why they should be liable in 
tort without committing any fault. Although economic analysis is not without 
problems, for example it may be criticised for assuming an often unrealistic degree 
of rationality in the parties concerned and producing inequitable results,” in an 
area of law in which the judiciary readily admit to ‘unfair results’, it appears to 
give an explanation which is at least worth considering. It is to be regretted that the 
House avoided such ‘difficult’ arguments and gave a controversial decision 
without the benefit of a theoretical justification to support its arguments. 


The practical consequences of Lister 


Lister has inevitably raised concerns as to the potential application of the ‘close 
connection’ test, provoking comment that epi Lister, ‘authorities’ liability 
insurers will be anxiously manning the floodgates’.”” Litigants, their advisers and 
insurers will all be concerned as to the boundaries of the decision and will turn to 
the judgments of the House for guidance. 

Unfortunately, they will find limited assistance. Lord Hobhouse advises litigants 

to ‘ask what was the duty of the servant towards the plaintiff which was broken by 
the servant and what was the contractual duty of the servant towards the 
employer’,™ but this is not particularly helpful, and, in fact, begs the question. 


56 Pee ee Oe ee i ee 
Lord Reid at 643 who criticises Denning LJ below for applying a literal interpretation to the maxim 
Qui facit per alium facit per se (A person who acts through another acts Inmself) which merely 
provides a ‘fictional explanation’ of vicarious liability. See also ICI v Shatwell [1965] AC 656 (HL). 

57 There are also obvious problems with joint liability. Seo W.V.H. Rogers, Winfield & Jolowicz on Tort 
(London: Sweet and Maxwell, 15th ed, 1998) at 725. Also FH. Newark ‘Twine v Bean’s Express Ltd” 
(1954) 17 MLR 102, GJ. Hughes and A.H. Hodson ‘Nature of a master’s liability’ (1953) 31 Can Bar 
Rev 18, Salmond & Heuston on the Law of Torts at 432-3, J.G. Fleming, The Law of Torts at 412 and 
Clerk and Lindsell on the Law of Torts at 5-46. 

58 For an examination of the limitations of efficiency reasoning, see C.A.E. Goodhart ‘Economics and 
the law: too much one-way traffic?’ (1997) 60 MLR 1, 10-17. Townshend-Snmth n 30 above at 121- 
122 also suggests that efficiency reasoning has less impect on local authorities which are not subject 
MGI Grn ee eae oe 
political realities of public sector budgeting: Hepple, Howarth and Matthews’ Tort: Cases and 
Materials (London: Butterworths, Sth ed, 2000) by D.R Howarth and J.A. O'Sullivan at 1060. 

59 C. Baker (2001) 145 SJ 477, 479. 

60 n7 above at 1335, para 60. Equally unhelpful ıs the comment of Lord Clyde (at 1325, para 37) that 
“The sufficiency of the connection may be gauged by asking whether the wrongful actings can be seen 
as ways of carrying out the work which the employer has authorised ’ 
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Lord Clyde does give some guidance, but such guidelines are by their very nature 
general.°! His Lordship recommends a broad approach which examines the 
employee’s job in the round. Courts should, in his Lordship’s view, examine the 
purpose and nature of the act, together with its context and the circumstances in 
which it occurred. The time and place where the abuse took place are relevant, but 
not conclusive. >., Existing authority excluding acts of passion, resentment or spite 
remains valid. The House expressly overruled the approach adopted by the Court 
of Appeal in Trotman which dissected the tasks the employee was required to 
undertake. 

Drawing practical conclusions from such analysis is not easy. In the case itself, 
the decision was fairly straight-forward. Grain had unsupervised and intimate 
contact with the boys in a home environment and it was not difficult to 
demonstrate a close connection between his position and the abuse suffered by the 
boys. By analogy, one may presume that other employers will be held vicariously 
liable for the intentional torts of employees acting in a quasi-parental role. Lord 
Millett expressly recognised that institutions offering residential care will be the 
targets of future claims. This will include public and private operators of children’s s 
homes and homes for the mentally ill, the elderly and other vulnerable parties.® 
There is also no reason to limit liability to sexual abuse and exclude otber 
intentional torts. Yet, there are a number of other professions which involve 
placing individuals in one-to-one contact with vulnerable parties, for example, 
schoolteachers, scoutmasters, priests, gynaecologists, psychiatrists, or even 
university tutors dealing with the personal problems of their tutees and salaried 
training partners dealing with trainees anxious to be taken on by the firm. To what 
extent will an employer be vicariously liable if these professionals commit an 
intentional tort? Al of these situations place the employee in a position of power 
over a vulnerable party. One also cannot ignore the fact that, in a few unfortunate 
cases, such employees have committed intentional torts against the weaker party. It 
is difficult to see where the courts will draw the line on the ‘close connection’. 
Whilst one can easily exclude the training partner on the basis that he or she is not 
employed to give pastoral care, the other professions require close contact with 
vulnerable parties where their individual welfare is a matter for concern. The 
examples in Lister refer solely to situations where the assaults take place in a 
residential setting by an abuser with quasi-parental control. It will be for the courts 
to identify whether non-residential settings are able to satisfy the test applied in 
Lister. 


Risk-based reasoning? 


Faced with such uncertainty, the question arises whether guidance may be obtained 
from the Supreme Court of Canada. Bazley v Curry™ and Jacobi v Griffiths® both 


61 n7 above at 1327-1328, paras 41-45. 

62 Lord Clyde cites Deatons Pty Ltd v Flew (1949) 79 CLR 370, High Court of Australia (beer and glass 
thrown in customer’s face by a barmaid found not to be in course of employment) and Irving v Post 
Office [1987} IRLR 289 (Post Office not liable for postman writing a racially offensive message on 
the back of an envelope addressed to his neighbours). Lord Millett also cites Warren v Henlys Ltd 
[1948] 2 All ER 935 (although the actual decision ıs questionable: see Rose n 16 above). 

63 Lord Millett in Lister n 7 above at 1343, pera 83 also suggests that the owners of boarding schools and 
pmsons will be at risk where employees are placed in positions of authority and trust, and work in 
close proximity to the residents. 

64 (1999) 174 DLR (4th) 45. 
ibid 71. 


© The Modem Law Review Linuted 2002 277 


The Modern Law Review [Vol. 65 


concerned children who had been sexually abused by employees, in whom the 
employer had exhibited a high level of trust. In Bazley, an employee in a care home 
for emotionally troubled children had abused a child and had subsequently been 
convicted of sexual abuse. The employee here was in a position of great intimacy 
with the child, acting effectively as a substitute parent. Giving judgment for the 
court, McLachlin J held the employer to be liable. In contrast, in Jacobi, vicarious 
liability was not found where an employee of a children’s club, who had been 
encouraged to develop a positive rapport with the children, abused his position and 
sexually assaulted the two plaintiffs. The majority” held that whilst his 
employment gave him the opportunity to meet the children, the abuse had taken 
place outside club facilities and outside club hours in circumstances in which the 
employee had not been placed in an intimate relationship with the children. The 
club was set up to offer group activities in the presence of volunteers and the 
defendants would not be responsible for the employee abusing his position to 
isolate his victims from the group. 

At first glance, these decisions appear to give little assistance in that the two 
cases resemble each other (particularly as McLachlin J found herself forced to 
dissent in Jacobi). Nevertheless, a number of distinctions may be made. Jacobi did 
not involve residential care and the employee was not placed in a position of 
intimacy by virtue of his employment.” More importantly, by adopting a test of 
risk, liability may be justified in terms of the level of risk created by the 
tortfeasor’s employment. In Bazley, the employee had been employed to act as a 
parent figure to the children which created a high risk of abuse. In contrast, if one 
accepts that Griffiths was employed as a group leader, then a lesser degree of risk 
arises and the institution in Jacobi was not found liable. The key is therefore an 
assessment of the level of risk. Where there is a ‘material and significant increase 
or enhancement of the risk of abuse’, the Canadian courts are prepared to find an 
employer vicariously liable.® This test, supported by guidelines and subsequent 
decisions of the lower courts, would seem capable of identifying the degree of risk 
necessary to justify the imposition of vicarious liability for intentional torts. Whilst 
it may be argued that such a test is as vague as the ‘close connection’ test adopted 
by the House in Lister, it is submitted that risk-based analysis focuses attention on 
the task before the court: deciding what degree of liability an employer defendant 
should bear in the interests of society. It provides a justification for liability and a 
basis for future decision-making. In dealing with such a variety of factual 
situations, it would be difficult to do more without creating a set of unduly 
restrictive rules. 


Conclusion 


Sexual abuse of children is sadly prevalent in our society. In its 1999 report, the 
Home Office’s Policing and Reducing Crime unit noted that 76,000 cases of child 
abuse were reported each year, and that the consequences of being abused in the 
home by a known and trusted adult are often more serious than being abused by a 


66 McLachlin, L’Heureux-Dubé and Bastarache JJJ dissenting. 

67 J dissented by reason of her characterisation of the nature of Gnffiths’ employment which 
she took to involve mentoring and moral guidance. This would suggest a greater level of intimacy, 
increasing the risk of abuse, which would justify the imposition of vicarious liabihty. 

68 McLachlin J in Bazley above at 64-67. 
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stranger. It recommended that organisations dealing with children, such as 
religious orders, sports teams and schools, should have proper vetting procedures 
for adults who work with them. It would seem that Lister will encourage such 
practices by rendering such institutions liable to compensate victims of abuse. 
Liability, as recognised by Scarman LJ in Rose v Plenty,” will be imposed for 
reasons of public policy: to provide a rem for victims unable to obtain 
compensation from the perpetrator of the abuse.’ By importing the Canadian test 
of ‘close connection’ without its policy justifications, the House of Lords achieves 
a ‘just’ result for the victim, but at the expense of uncertainty. ” Lister offers little 
comfort to employer defendants who find themselves liable by virtue of the nature 
of services they provide and who do not even receive an adequate explanation as to 
why they, in their view, are being penalised to benefit another. If the aim is 
wholescale protection of vulnerable parties, then the adoption of loss-distribution 
reasoning would at least clarify this and assist courts in deciding future cases. 
Lister, combined with the recent House of Lords decision in Phelps v Hillingdon 
LBC,” leaves employers in fear of greatly increased liability without any clear 
indication how far this will go. It is perhaps ironic that by compensating the victim 
of sexual abuse by means of a vague test of ‘close connection’, their Lordships 
have encouraged an increase in insurance in this area and thus, indirectly, the goal 
of loss distribution. Open recognition of this fact would be welcomed. 


Deontological Dicta 
Douglas W. Vick* 


Professor J.A.G. Griffith recently observed that constitutions ‘are shaped by the 
working relationships between their principal institutions’, and that while these 
institutions ‘may remain largely unchanged in their composition, if not their 
membership, these relationships are continually shifting.’’ The Human Rights Act 
1998, which identifies most of the substantive provisions of the European 
Convention on Human Rights as ‘Convention rights’ that must be ‘given effect’ in 
domestic law,” will have a profound effect on the relationship between Parliament 


69 D. Grubin, Sex offending against children: Understanding the risk, Police Research Series Paper 99 
for the Home Office Policing and Reducing Crime Unit, Research, Development and Statistics 
Directorate: <www-bomeoffice.gov.uk/rds> 

70 [1976] 1 WLR 141 at 147 

71 See G. Willams (1957) 20 MLR 220 at 232: ‘However distasteful the theory may be, we have to 
admit that vicarious liability owes its explanation, if not its justification, to the search for a solvent 
defendant.’ 

72 Such an approach is not new. Atiyah noted in 1978 that ‘there has been ... a shift from principles to 
pragmatism, a shift from the desire to lay down rules for future application to the desire to do justice 
according to the particular circumstances of the case’: From principles to pragmatism (Oxford: 
Clarendon Press, 1978) 10. 

73 [2000] 3 WLR 776, where their Lordships confirmed that local authorities could be vicariously Hable 
for the negligence of teachers and, ın the case itself, for the negligence of an educational psychologist. 


* Department of Accounting, Finance and Law, University of Stirling. I would like to thank Gavin Little 
and Philip Morris for their comments on previous drafts of this paper. 


1 J A. G. Griffith, ‘The Common Law and the Pohtical Constitution’ (2001) 117 LQR 42, 42. 
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and the judiciary.” Despite Herculean efforts to preserve traditional conceptions of 
parliamentary sovereignty — any or all of the Act’s provisions can be repealed at 
any time by a simple majority vote in Parliament, and if primary legislation comes 
into conflict with Convention rights, courts may only issue a declaration of 
‘incompatibility’ which does not itself affect the validity or enforceability of the . 
legislation in question* — the Act nonetheless represents the most significant 
redistribution of power from Parliament and the government to the judiciary since 
the European Communities Act 1972. 

The Human Rights Act achieves this transfer of power primarily through 
dramatic changes in the rules of statutory construction that are to be applied when 
Convention rights are implicated. As Lord Steyn observed in his speech in R v A, 
in directing the courts to interpret all legislation as consistent with Convention 
tights to the extent that ‘it is possible to do so’, the Act effectively overrides the 
general principles of statutory construction that made the text of legislation the 

source’ of its meaning and allowed, courts to depart from statutory 
language only ‘to avoid absurd consequences’. The Human Rights Act requires 
courts to ‘adopt an interpretation [of legislation] which linguistically may appear 
strained,’ or even add words to a statute which are not there, if necessary to make 
the legislation compatible with Convention rights.° Contrary to previous practice,’ 
it is no longer necessary for courts to find an ambiguity before considering the 
Convention in construing legislation; as the Lord Chancellor has observed, courts 
must ‘interpret as consistent with the Convention not only those provisions which 
are ambiguous in the sense that the language used is capable of two meanings, but 
also those provisions where there is no ambiguity in that sense, unless a clear 
limitation is expressed’.® The Lord Chancellor also suggested that the Act marks a 
significant departure from the narrow textual analysis traditionally favoured by 
British courts by inviting a ‘purposive’ approach to legislative interpretation that 
‘is concerned with giving the instrument its presumed legislative intent’.? This 
approach, more commonly associated with the Roman Law systems of mainland 


w 


See generally K.D Ewing, “The Human Rights Act and Pariamentary Democracy’ (1999) 62 MLR 
79 


Human Rights Act 1998, ss 3—4. 

[2001] 3 All ER 1, 17. 

ibid This echoes the Lord Chancellor’s suggestion that courts should ‘strain the meaning of words or 
read .. in words which are not there’ in order to make legislation compatible with Convention rights. 
Lord Irvine of Larg, “The Development of Human Rights Under an Incorporated Convention on 
Human Rights’ [1998] PL 221, 228. The Lord Chancellor cited with approval the approach taken in 
Litster v Forth Dry Dock and Forth Estuary Engineering Co Ltd [1990] 1 AC 546 (AL), where the 
court brought government regulations in line with the requirements of European Community law by 

the regulations 
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noted that this approach is significantly different from that taken in R v Secretary of State for the 
Home Department, ex p Brind [1991] 1 AC 696, a leading pre-Homan Rights Act case discussing the 
effect of the European Convention on UK law. In Brind, the House of Lords held not only that the 
Convention would be taken into account only in the event statutory language was ambiguous, but also 
that where legislation confers broad discretionary decision-making powers on government ministers 
or agencies ‘without indicating the precise Hmits within which [discretion] must be exercised,’ it 
would go far beyond the judicial power of interpretation to assume Parhament intended that that 
discretion should be ‘exercised within Convention lmmnts’ (at 748 per Lord Bridge of Harwich) 
See eg R v Brown [1994] 1 AC 212. 

Lord Irvine of Lairg, n 6 above, 228-229. 

ibid 232. This approach is conmstent with that followed by the European Court of Homan Rights in 
interpreting the European Convention, since it recognises ‘the dynamic nature of the Convention’ and 
allows ‘substantive rights to develop until they may cover situations unthought of in 1949.’ Helen 
Fenwick, Civil Liberties (London: Cavendish, 2d ed, 1998), 17. 
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Europe than that of the United Kingdom, involves ‘a process of moulding the law 
to what the Court believes the law should be trying to achieve’.'° 

The Act also extends the power of the courts by introducing the principle of 
proportionality to the judicial review of the actions of government ministers and 
agencies. Heretofore, judicial review largely has been limited to asking whether 
actions by public authorities were irrational, illegal, or procedurally improper.!' 
The principle of proportionality, which has long been used by the European Court 
of Human Rights in determining the legality of legislation and executive actions 
under the European Convention,” asks whether an otherwise authorised restriction 
on a Convention right is proportionate to the objective being pursued.'? While 
adoption of proportionality review was never foreclosed outright by UK courts, the 
position taken before passage of the Human Rights Act was that such scrutiny was 
too politically sensitive, requiring courts ‘to substitute [their] own judgment of 
what was needed to achieve a particular objective for the judgment of [the 
government minister] upon whom that duty has been laid by Parliament’.!* 
Whatever reservations may have existed have now been swept away; the Human 
Rights Act virtually compels proportionality review, and the Law Lords have 
tentatively embraced it.'° 

Finally, while the Human Rights Act does not give courts the power to render 
other Acts of Parliament unenforceable, the powers it does give the judiciary are 
not insignificant. Courts are authorised to award damages against public authorities 
which contravene Convention rights, '° may invalidate secondary legislation found 


10 Lord Irvine of Larrg, n 6 above, 232. 


13 For example, stato interference with the rights listed m Articles 8-11 of the Convention (the rights to 


‘corresponds to a pressing social need and, ın particular, that it is proportionate to the legitimate aim 
pursued.’ Olsson v Sweden (1988) 130 ECHR (ser A), 11 EHRR 259. How close a fit between ends 
and means is required depends on the nature of the right at issue and the nature of the state 
interference with that 

14 See R v Secretary of State for the Home Department, «x p Brind [1991] 1 AC 696, 750 per Lord 
Roskill. 


15 See og R v Lambert [2001] 3 All ER 577, 591-592 per Lord Steyn (applying proportionality test to 
statuto imposing legal burden of proof rather than evidential burden on criminal defendant); Brown v 
Stott [2001] 2 WLR 817 (PC) (Privy Council finds that Article 6 pnvilege against self-incrimination 
not offended by law making it a criminal offence to refuse to identify dover of motor vehicle involved 
in traffic violation, since law was ‘not disproportionate’ response to problem of maintainmg road 
safety). See also David Feldman, ‘Proportionality and the Human Rights Act 1998” in The Principle 
of Proportionality in the Laws of Europe, n 12 above; Mark Elliott, ‘The Human Rights Act 1998 and 
the Standard of Substantive Review’ (2001) 60 CLJ 301. 

16 Section 6(1) of the Human Rights Act makes it unlawful for ‘a public authority to act in a way which 
1s Incompatible with a Convention right.’ Section 7 provides that any person clatming that a public 
authority has acted or intends to act in breach of a Convention nght may bring a claim directly under 
tbe Act. If the court finds that a public authority’s action (or contemplated action) contravenes a 
Convention right, it may grant whatever relief it deems just and proper, including damages. See 
generally David Feldman, ‘Remedies for Violation of Convention Rights Under the Human 
Act’ (1998) 3 Eur Hum Rts L Rev 691; Ian Leigh and Laurence Lustgarten, ‘Making Rights Real: The 
Courts, Remedies and the Human Rights Act’ (1998) 58 CLJ 509. 
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inconsistent with Convention rights,’ and may declare legislation that 
irreconcilably conflicts with Convention rights ‘incompatible’ with those rights. "° 
When the Human Rights Bill was debated in the House of Lords, Lord Borrie 
observed that ‘as a matter of political reality’ Parliament will, in practice, 
‘faithfully implement’ any change in legislation required by a declaration of 
incompatibility." The White Paper supporting the Bill said much the same: ‘A 
declaration that legislation is incompatible with the Convention rights ... will 
almost certainly prompt the Government and Parliament to change the law’. As 
Lord Hoffmann has noted, the fact that courts cannot declare legislation legally 
unenforceable may be a mere technicality: ‘if the courts make a declaration of 
incompatibility, the political pressure upon the government and Parliament to bring 
the law into line will be hard to resist’?! As a consequence, Lord Borrie 
maintained, a crucial change has occurred: ‘while historically the courts have 
sought to carry out the will of Parliament, in the field of human rights Parliament 
will carry out the will of the courts’. 

While these aspects of the political consequences of the Human Rights Act have 
attracted considerable comment,” another factor affecting the distribution of 
power between the courts and Parliament has received less attention. The manner 
in which the courts conceptualise the Convention rights themselves can alter the 
balance of power under the British constitution. The Human Rights Act may be 
viewed as a mandate for the courts to develop a coherent civil rights jurisprudence 
that until now has been lacking in the United Kingdom;”* certainly, the Act gives 


errr ee ee E 

17 If ‘subordmate’ legislation — a category defined in the Act to include Acts of the Scotnsh Parliament, 
Northern Ireland Assembly, and Welsh Assembly and orders, rules, and regulations issued by 
government departments pursuant to authority granted by Parliament (s 21(1)) — is found to violate a 
Convention nght, the court can declare the legislation void and unenforceable unless the subordinate 
legislation was drafted to conform to an Act of the UK Parliament whose terms effectively ‘prevents 
removal of the incompatibility’ (s 4(3) and (4)). 

18 If an Act of the UK Parliament is found to be irredeemably inconsistent with a Convention right, the 

court can declare the challenged Act ‘incompatible’ with the Convention right (s 4(2)), but this 

declaration docs not directly affect the vahdity or enfarceabihty of the challenged Act, nor does it 

bind the parties to the proceedings in which the declaration is made (s 4(6)). Instead, consideration of 

the matter transfers to the executive branch, which decides whether and how to amend the 

le Act (seo s 10 and sched 2). 

582 HL Deb 1275-1276, 3 November 1997. 

Rights Brought Home: The Human Rights Bill Cm 3782 (1997), para 2.10. 

Lord Hoffmann, ‘Human Rights and the House of Lords’ (1999) 62 MLR 159, 160. 

582 HL Deb 1275, 3 November 1997. 
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(1999) 19 LS 165; Helen Fenwick, ‘The Right to Protest, the Human Rights Act and the Margin of 
Appreciation’ (1999) 62 MLR 491; Helen Fenwick and Gavin Phillipson, ‘Public Protest, the Human 
Rights Act and Judicial Respanses to Political Expression’ 2000 PL 627; Murray Hunt, “The 
“Horizontal” Effect of the Human Rights Act’ 1998 PL 423; Sir John Laws, “The Limitations of 
Human Rights’ 1998 PL 254; Jan Leigh, ‘Honzontal Rights, the Human Rights Act and Privacy: 
Lessons from the Commonwealth?’ (1999) 48 ICLQ 57; Anthony Lester and David Pannick, “The 
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Whimper?’ (1999) 62 MLR 824 (1999); Rabinder Singh, ‘Privacy and the Media after the Human 
Rights Act’ (1998) 3 Eur Hum Rts L Rev 712; Sir William Wade, “Horizons of Horizontality’ (2000) 
116 LQR 217. 

24 At least until the md-1990s, British judges were frequently criticised for a barren vision of the nature 
and content of individual rights in its junsprudence. Feldman, ‘The Human Rights Act 1998 and 
Constitutional Principles,’ n 23 above, 165 For example, one critic of the judicial approach to 
freedom of expression issues observed that it was ‘common to see Article 10 [of the European 
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the courts this opportunity by providing an anchor to which decisions implicating 
individual rights can be tied. Courts will be able to develop, if they so choose, a set 
of guiding principles governing the way in which civil and political rights should 
be balanced against each other and against competing societal interests. How this 
balance will be struck by the courts — and the degree of deference given by the 
courts to legislative judgments about how that balance should be struck — will 
depend greatly on how the nature and substantive content of Convention rights are 
understood at a basic theoretical level. 

In this regard, dicta in a recent Human Rights Act case intimates a dynamic role 
for the courts in interpreting and applying Convention rights. In R v Secretary of 
State for the Environment, Transport and the Regions ex p Alconbury,” the House 
of Lords held that the right to a fair hearing ‘by an independent and impartial 
tribunal’ set out in Article 6 of the European Convention was not contravened by 
the Town and Country Planning Act 1990, which confers upon the Secretary of 
State the power to make decisions affecting the ownership, use and enjoyment of 
land. The ratio of the case suggests that not all legislation implicating Convention 
rights will be subjected to rigorous scrutiny, particularly in cases involving 
individual interests, such as the ownership and use of private property, that are 
‘heavily qualified by considerations of the public interest’. 26 Lord Hoffmann noted 
that in such cases democratically-elected legislatures or those accountable to them 
are in the best position to make decisions as to what the general interest af 
In dicta, however, Lord Hoffmann indicated that this deference to Parliament and 
the government would not always be appropriate: 

‘Respect for human rights requires that certain basic rights of individuals should not be 
capable in any circumstances of being overridden by the majority, even if they think that the 
public interest so requires. Other rights should be capable of being overridden only in very 
restricted circumstances. These are rights which belong to individuals simply by virtue of 
their humanity, independently of any utilitarian calculation. The protection of these basic 
rights from majority decision requires that independent and impartial tribunals should have 
the power to decide whether legislation infringes them and either (as in the United States) to 
declare such legislation invalid or (as in the United Kingdom) to declare that it is 
incompatible with the governing human rights instrument’. 


The judicial role in protecting basic rights assumed in this passage stands in stark 
contrast to the positivist traditions of British judicial reasoning. The utilitarian 
theorists whose ‘calculations’ were found wanting by Lord Hoffmann look to the 
results or consequences of actions or policies in assessing their desirability. The 
‘principle of utility’ essentially holds that an act or rule should produce the greatest 
balance of intrinsic good (‘happiness,’ in Jeremy Bentham’s celebrated formula- 
tion) < over intrinsic evil (or “unhappiness’) for everyone affected by the act or 
rule.” Historically, utilitarianism has been suspicious of the idea of rights — par- 
ticularly ‘natural’ human rights — and this suspicion is reflected in the assumptions 
of legal positivism, which resisted any suggestion that there is a necessary 


Convention] invoked ... precisely because it allows impressive references to grand ideals without 
actually importing much substance’. John Gardner, ‘Freedom of Expression’, in Christopher 
McCrudden and Gerald Chambers (eds), Individual Rights and the Law in Britam (Oxford: 
Clarendon, 1994), 209, 236. 

[2001] 2 All ER 929. 
See ibid 980 per Lord Hoffmann. 
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See Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (1789) JH. Burns 
and H.L.A. Hart (eds) (London: Athlone, 1970), 11-16. 
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connection between law and morality. This is not to say that utilitarian arguments 
are necessarily inconsistent with the notion of individual rights, but utilitarians 
tend to conceive rights as the products of rules ‘which i impose ... obligations on 
others (be they individuals, groups, or institutions)’.*° Rights are not valued in and 
of themselves; rather, they are a means to other beneficial ends. This instrumental 
notion of rights as the correlative of rules is much weaker than the conception of 
rights that informs Lord Hoffmann’s dicta. The idea that rights ‘belong to 
individuals simply by virtue of their humanity’ echoes deontological philosophers 
who have viewed rights as fundamental interests, existing independently from the 
state and the positive law the state creates. 

Deontological (or nonconsequentialist) theorists contend that the societal 
benefits or detriments of an action are incidental to whether that action is morally 
right or wrong. There is an overriding imperative to honour rights out of respect for 
the dignity and personal autonomy of the individual that does not depend on the 
societal benefits derived from protecting those rights.?! At least some individual 
interests classified as rights are deserving of special protection, even in situations 
where restrictions on those interests might better serve efficiency, prosperity, or 
‘any aggregate of lesser interests under the heading of the public good’.-~ Put 
another way, ‘[s]ome individual interests are valuable by virtue of the benefits 
derived by the persons exercising the interests,’ so valuable that they categorically 
override other competing interests.’ This conceptualisation of rights owes much to 
the philosophy of Immanuel Kant, who envisioned each person as a rational, 
autonomous being possessed of a unique value or dignity deserving of respect. 
This unique value, characteristic of all persons and shared by all persons equally, is 
not merely instrumental; the value or dignity that an individual possesses is not 
dependent on the worth that other persons, or society collectively, attribute to the 
individual because of his or her social position, wealth, talents, or perceived 
contribution to the public welfare. A purely utilitarian approach to questions of 
morality, asking only whether a particular policy or act yields the best aggregate 
balance of good outcomes over bad ones, fails to take account of the due respect 
people are owed as self-deliberating actors who can make their own moral 
decisions and act upon them.” A notion of individual autonomy is at the heart of 
Kant’s political theory, and Kant even posited that the very purpose of the state 
was the preservation of the autonomy of its citizens.” 


30 James Allan, ‘Bills of Rights and Judicial Power — A Liberal’s Quandary’ (1996) 16 OJLS 337, 339. 

31 See eg Chnstian Bay, The Structure of Freedom (Stanford: Stanford UP, 1970); Ronald Dworkmn, 
Taking Rights Seriously (Cambridge MA: Harvard UP, 1977); John Rawls, A Theory of Justice (New 
York: Oxford UP, 1971). 

32 Jeremy Waldron, ‘A Right-Based Critique of Constitutional Rights’ (1993) 13 OJLS 18, 30. 

33 Fredenck Schauer, Free Speech: A Philosophical Enquiry (Cambridge: Cambridge UP, 1982), 47. 
See also Dworkin, n 31 above, 193 (‘There would be no paint in the boast that we respect individual 


Marginal 
inconvenient’); Rawls, n 31 above, 3 (‘Each person possesses an inviolability founded on justice that 
even the welfare of society as a whole cannot override’) 
34 See generally Immanuel Kant, Groundwork of the Metaphysic of Morals (1785) (HJ. Paton, trans) 
(New York: Harper and Row, 1964). 
35 See Leslie A. Mulholland, Kant’s System of Rights (New York: Columbia UP, 1990), 29-45 
(discussing Kant’s disagreement with utilitarian ethics). 
36 This observation wes made in Christina E. Wells, ‘Reinvigorating Autonomy: Freedom and 
ity m the Supreme Court’s First Amendment Jurisprudence’ (1997) 32 Harvard Civil 
Rights-Civil Liberties L Rev 159, 166-7. 
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Fundamental rights in the deontological formulation exist independent of the 
state and positive (man-made) law.*’ The most obvious way (though not the only 
way) to account for this proposition within the broad framework of liberal thought 
is through a particular species of natural law theory which conceives fundamental 
individual rights as those natural or ‘moral’ rights possessed by individuals in the 
state of nature by virtue of natural law.” Most liberal natural law theories are 
bound up with the notion of the social contract, the hypothetical device through 
which people moved from an imagined ‘state of nature’ that preceded the advent of 
civil society to a condition in which they live subject to the authority and the rules 
of the state.” The combination of Kantian ethics and social contract theory yields a 
particularly muscular conception of the individual’s natural rights vis a vis the 
state: natural rights are universal (corresponding with Kant’s emphasis that all 
individuals have a unique worth by virtue of their humanity); they are enjoyed by 
all individuals equally; their existence does not depend upon the actions of other 
individuals or governments, but rather predates governments and were retained 
upon entry into the social contract; and they are inalienable — they could not have 
been surrendered upon entry into the social contract even if the ‘contractors’ had 
wanted to — and thus cannot be compromised (as they might under utilitarian 
theories) to further the interests of the majority even if this would best advance the 
aggregate balance of good over evil. In its most robust form, this argument 
assumes that there are at least some rights defined by natural law that are so 
fundamental they are absolutely protected from governmental interference.*° 


37 Kant proposed that one must act in accordance with the ‘imperatives of duty,’ maxims which can be 
derived from the principle of what he termed the ‘categorical imperative.’ See og Kant, n 34 above, 
82. In its initial formulation, the categoncal imperative closely resembles the ‘Golden Rule’ of the 
Christan tradition: ‘I ought never to act except in such a way that I can also will that my maxim 
should become a universal lew’ (ibid 70). But Kant suggested other formulations of the categorical 

including one that equates the categorical imperative with the idea of respect for the 
individual dignity of human beings: ‘Act in such a way that you always treat humanity, whether in 
your own person or in the person of any other, never simply as a means, but always at the same time 
as an cad’ (ibid 96). Kant wrote that ‘[e]very action which by itself or by its maxim enables the 
freedom of each incividual’s will to co-exist with the freedom of everyone else in accordance with 
universal law is a right,’ Immanuel Kant, The Metaphysics of Morals (1797), repnnted in Hans Reiss 
(ed) and H.B. Nisbet (trans), Kant: Political Writings (Cambridge: Cambadge UP, 2d ed, 1989), 133, 

uel 


45. For a general discussion of Kant’s categodical imperative, see Mulholland, n 35 above, 46-71; 
HJ. Paton, The Categorical Imperative: A Study in Kant’s Moral Philosophy (Philadelphia: U 
a En Vat reall 

38 seaport psi a a e Ss: oe ‘inalienable and imprescriptible,” and 


39 Sheldon S. Wolin, The Presence of the Past (London: Johns Hopkins UP, 1989), 36. Whether Kant 
himself was a social contractarian is the subject of some controversy. See Mulholland, n 35 above, 
15-16, 289-293, 378-378 and the sources discussed therein. In any event, Kantian ethics and social 
contract theory are quite compatible in important respects. For example, contractarian theory assumes 
that all persons entered the social contract on equal conditions. That is, all persons made the same 
promise and surrendered the same rights when the social contract was formed. See Wolin, 37. This 
ee ee EE ms eee 
Kant’s conception of individual autonomy is easily reconciled with contractarian theories of limited 
government: ‘the individual is sovereign and autonomous because, quite simply, this area of ultimate 
choice has not been ceded to the state.’ Schaner, n 33 above, 69. 

40 It is worth noting that Kant himself did not necessarily derive the same conclusions that his successors 
have about the limits of the state’s authority from his contention that at least some rights were 
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This conceptualisation of rights rejects notions of moral subjectivism or 
relativism in favour of a form of moral realism that posits, as Ronald Dworkin has, 
that there is always one best, right answer to moral questions, including those 
implicating fundamental rights. 41 Yet, while moral truths objectively exist, they are 
not always readily discernible to fallible human beings. Most moral realists 
acknowledge that ‘people disagree implacably about what the objectively right 
answer is’ to fundamental questions of rights.*” Even those who believe that at 
least some individual rights ‘trump’ other societal interests disagree on the content 
and scope of those rights, how they should be ranked, and how they should operate 
in specific circumstances. Some person or institution must be vested with the 
authority to resolve these issues when concrete controversies arise. Any workable 
theory of rights, therefore, must be supplemented by, a theory of authority 
addressing how rights should be protected and enforced.** The approach taken in 
the United Kingdom for the past century has been to entrust fundamental decisions 
about rights to the representative institutions of majoritarian democracy. But to 
many of the leading proponents of deontological conceptualisations of natural or 
moral rights — influenced no doubt by the legal literature on the point from the 
United States — ultimate authority regarding fundamental rights should be assigned 
to the judiciary. 

Dworkin has argued that the concept of a right against the government is 
inseparable from the institutional control „placed on the majority and its 
representatives in a constitutional system.** The theoretical justification for 
placing this institutional control in the hands of judges was perhaps best expressed 
by United States Supreme Court Justice (and lead Nuremberg prosecutor) Robert 
Jackson: ‘The very purpose of a Bill of Rights was to withdraw certain subjects 
from the vicissitudes of political controversy, to place them beyond the reach of 
majorities and officials and to establish them as legal principles to be applied by 
the courts’.*° It is sometimes necessary to subordinate the transitory concerns of 
the day to deeper considerations of fundamental rights. Judges are insulated from 
direct political pressures and the more overt aspects of the campaigns of special 
interest groups, and are often uniquely positioned (along with legal academics, of 
course) to take a long-term perspective on issues affecting human rights.*© The 
legal process provides a means ‘by which society controls itself, limiting its own 
powers in the interests of the individual,’ and courts, with their special expertise 
and deliberative proclivities, are uniquely qualified to draw the line “between the 
sphere of social power, organized in the form of the state, and the area of private 


right’. 47 


inalenable Compare Kant, Elements of Justice, n 37 above, 7/-84. See also Mulholland, n 35 above, 
3 (In Kant’s philosophy, ‘nghts and the state are . . conditions for the exercise af freedom to be ruled 
by law rather than interest’). 

41 See generally Dworkin, n 31 above. Ses also Ronald Dworkin, Law’s Empire (London: Fontana, 
1986), 76—86 (coticising moral relatrvism). 

42 Waldron, n 32 above, 34. 

43 ibid 31-34. 

44 Dworkn, n 31 above, 142-149. 

45 West Virginia Board of Education v Barnette (1943) 319 US 624, 638. Seo also William Brennan, 
“Why Have a Bill of Rights?’ (1989) 9 OJLS 425. 
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From a purely utilitarian perspective, it is difficult to justify the notion that a 
small legally-trained elite is better-equipped than a democratically-elected 
legislature to determine whether a proposed rule would produce the greatest 
balance of good results over bad ones for society as a whole. But if fundamental 
rights exist independently from positive law — and they are determinate and 
objectively discernible — the supposedly depoliticised process of judicial review 
may be a preferable means of discovering and giving effect to those rights than the 
partisan arena of participatory democracy. This is not inevitable; Jeremy Waldron, 
a moral realist himself, has argued that it is not obvious that respect for individual 
autonomy requires the ‘profound mistrust of people in their democratic or 
representative capacities’ implied by giving judges the power to override the 
outcomes of the democratic process.** A willingness on the part of the judiciary to 
make substantive value judgments about the actions of the more democratic 
institutions of the state implicitly rejects any contention that in ‘hard cases’ human 
rights law is indeterminate, requiring the exercise of policymaking functions for 
their resolution, for courts are clearly less competent to exercise such functions 
than other governmental institutions. Nonetheless, if answers to fundamental 
questions of public morality subsumed in the notions of natural rights and justice 
are discoverable, it may be that a legal process that is more reflective and less 
partisan than the hurly-burly of parliamentary politics is the best means of 
discovering them. Many deontologists assume so, and advocate an active judicial 
role in monitoring the conduct of the political institutions of the constitution to 
assure that fundamental rights are respected. A deontological conception of rights, 
therefore, has serious implications for the power of the courts within the British 
constitutional system. 

This is not to say that Lord Hoffmann himself accepts all (or even most) of the 
implications of his deontological dicta. In fact, Lord Hoffmann’s extra-judicial 
writings suggest a more limited understanding of the language he uses. He 
characterises Voltaire’s observation that ‘morality was the same in all civilised 
nations’ as a ‘half truth’: ‘in a confident democracy such as the United Kingdom 
... [we have] our own hierarchy of moral values, our own culturally-determined 
sense of what is fair and unfair, and I think it would be wrong to submerge this 
under a pan-European jurisprudence of human rights’. The moral relativism of 
this passage is inconsistent with deontological philosophies, although Lord 
Hoffmann does grant that ‘there is an irreducible minimum of human rights 
which must be universally true’ and that this irreducible minimum requires us to 
reject ‘some forms of behaviour such as torture’. Most human rights issues, 
however, do not involve ‘the conflict between good and evil but the conflict 
between good and good,’ and in such cases ‘the degree to which weight is iven to 
one desirable objective rather than another will be culturally determined’.”’ While 
Lord Hoffmann was addressing the power struggle between the British courts and 
international bodies such as the European Court of Human Rights in connection 
with the direction that the United Kingdom’s human rights jurisprudence should 
take, many of his arguments could be used by those suspicious of the exercise of 
judicial power to, in Lord Hoffmann’s words, ‘deal with what are essentially social 
welfare questions involving budgetary limits and efficient public administration’ .** 
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There are nonetheless broader implications for judicial power in the philosophy 
whose tenets are invoked in Lord Hoffmann’s dicta in Alconbury. Indeed, these 
tenets may provide a foundation for increased reliance on considerations of morality 
— and natural rights — in judicial decision-making in the United Kingdom. While 
considerations of natural law are not wholly foreign to British jurisprudence — the 
origins of the concept of natural justice, for example, lie in natural law theory” — the 
Human Rights Act presents perhaps the greatest challenge to date to the positivist 
insistence on the separation of morality and legality. In theory the Act retains the 
‘bright line’ drawn between the moral and legal validity of the activities of the state, 
but in practice the Act will likely blur that line significantly. This will be particularly 
true in the process of statutory interpretation. The Lord Chancellor has advocated 
statutory construction as a mechanism through which the courts assess issues of 
public morality. He has argued that whereas morality has been ‘a determinant of the 
validity of legislation’ in the United States, it is ‘a determinant of the meaning of 
legislation’ in the United Kingdom.™ Similarly, the Lord Chancellor has suggested 
that the Human Rights Act requires British courts to make ‘a decision on the 
morality of [a public authority’s] conduct and not simply its compliance with the 
bare letter of the law’.°° Notwithstanding his efforts to reconcile this position with 
the positivist tradition of parliamentary sovereignty,>° the Lord Chancellor’s views 
move the British courts much closer to the sorts of inquiries made by the United 
States Supreme Court and the constitutional courts of continental Europe. 

This is not to say that Britain is moving toward American-style practices of 
judicial review. In the United States, rights are entrenched and ‘put effectively 
beyond revision by anyone other than the judges’.*’ In the United Kingdom, rights 
discourse will not be so constrained: rights are not entrenched, and if the judiciary 
seriously oversteps its bounds it runs the risk of having its pronouncements on 
human rights overruled by Parliament, or worse, simply ignored.” Just as 
Parliament and public authorities will not want their actions found incompatible 
with Convention rights, the courts will not want their judgments flaunted. This will 
encourage caution on both sides. 

Nonetheless, the Human Rights Act does represent a significant shift in the 
constitutional balance of power toward the judiciary. This shift should not be 
altogether surprising. In augmenting judicial power — a process that began with the 
expansion of judicial review in the post-War period? and accelerated with the 
United Kingdom’s accession to the European Union™ — the Human Rights Act 
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(albeit incidentally) helps offset the diminution of the power of Parliament as a 
counterweight to the power of government ministers in the delicate system of 
checks and balances lying at the heart of the British constitution.’ In his Hamlyn 
lectures, political scientist Anthony King observed that the Act can be viewed as 
part of a broader trend toward a ‘power-fractionated’ constitution. Indeed, King 
argues that a ‘new’ constitution has been evolving since Britain’s entry into the 
European Economic Community and that the power of the government in 
Parliament is now rivalled by several ‘centres of autonomous power’, including the 
institutions of the European Union; the new legislatures in Scotland, Wales, and 
Northern Ireland; the office of the Mayor of London; the Bank of England, which 
has been given power to determine interest rates in Britain; and, perhaps most 
importantly, the judiciary, with its expanding power to review legislative and 
executive actions.” The full extent of judicial power under this new constitution 
will depend as much on substantive questions of doctrine — and particularly the 
way in which the nature and content of rights are conceptualised — as on formal 
institutional structures, procedures, and rules of statutory construction. 
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Introduction 


For much of the twentieth century, and undoubtedly continuing this century, one of 
the pressing moral and legal concerns within health care law and ethics has been 
the status of the fetus, and the protection the law does, and should, afford it. For 
example, debates surrounding the termination of pregnancy have been dominated 
by discussions of the legal status of the fetus, and have tended to centre on the 
rights of the woman versus the rights of the fetus.! Similarly, in relation to the 
treatment decisions of pregnant and labouring women, the media, medical 
professions and, although denying such a position, the judiciary, have also 
frequently conceptualised the situation as being one of extremes. Either the ‘rights’ 
of the pregnant woman to choose, for example, to refuse her consent to a caesarean 
section ‘trump’ the ‘rights’ of a fetus to life, or vice versa. In neither situation is the 
context of the decision taken into account. A woman may view her relationship 
with a fetus differently depending upon the circumstances in which she finds 
herself when called upon to make a decision as to whether to terminate the 
pregnancy, or consent to a caesarean section. Indeed, external factors such as the 
existence or views of a partner may influence her decision, as may her social, 
economic and cultural circumstances. However, as Sheldon has commented, in 
relation to a decision to terminate a pregnancy, the refusal of medical treatment or 
her antenatal behaviour, ‘the woman has often been cast as pitted against the 
fetus’? 

In Childbirth and the Law, Seymour seeks to ‘... explore the law’s impact on 
pregnant women, their fetuses, and the doctors and midwives who care for them’ (p 
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1). The project focuses on the common law, and legislative provisions, in four 
jurisdictions — Australia, Canada, England and the United States. While Part I of 
the book describes the current law in these countries, and thus may be of general 
interest to students and legal and health care professionals, Part II is more 
analytical and explores the ‘broader implications of the law’s intervention in the 
life of a pregnant woman and her newborn child’ (p 3). Interestingly, given the 
focus of this book, Seymour does not consider, in any depth, the legal and ethical 
concerns surrounding the termination of pregnancy or medically assisted 
reproduction. The omission of the former is particularly unusual, and although 
some of the relevant issues relating to abortion are discussed in Chapter 8, since the 
conclusions Seymour draws have significant implications for women who want to 
terminate their pregnancy, these omissions are unfortunate. Seymour seeks to 
justify his approach by stating that he is primarily concerned with ‘the fetus that a 
pregnant woman carries to full term’ (p 3). However, in light of the existing 
literature which addresses these issues} excluding them from detailed 
consideration limits the value of the text. 

Within Part II of the text, Seymour acknowledges the often ignored reality of 
pregnancy, and posits the adoption of a ‘relational’, as opposed to a ‘definitional’, 

to the legal status of the fetus (p 185). Whereas utilising the latter 
approach leads to the judiciary attempting to categorise the fetus as ‘person’, ‘body 
part’, ‘potential life’ or ‘life’, the former avoids such definitional questions and 
considers the nature and purpose of a particular law, and the consequences and 
implications of its application. Thus, the focus is not on the characteristics of the 
fetus per se, but rather the relationship between the woman, the fetus and, where 
appropriate, third parties. A relational approach thereby acknowledges that the 
fetus is a ‘distinctive entity with intrinsic value’ (p 185), but recognises that there 
are some contexts in which it is appropriate for the law to intervene to protect fetal 
interests, and others where it is not. 

This approach is utilised in Seymour’s exploration of the autonomy of the 
pregnant woman within Chapter 9, where he advocates the use of Karpin’s ‘not- 
one-but-not-two’ model of the relationship between the pregnant woman and the 
fetus (p 190),‘ rather than a one entity or separate entities model. The ‘not-one-but- 
not-two’ model focuses on the nature of the relationship between the woman and 
her fetus, and recognises that a pregnant woman, as with all competent adults, has 
rights which must be respected, but her autonomy, in certain situations, is not 
absolute. Seymour contends that adopting this model leads to the conclusion that 
‘.,. it is inappropriate for a pregnant woman to be placed under a legal obligation 
to her fetus ... she cannot owe such an obligation to an entity that both is, and is 
not, part of her’ (p 237). 

In this review, I will focus primarily on Seymour’s adoption of the relational 
approach, and the ‘not-one-but-not-two’ model of the relationship between the 
woman and the fetus, and examine whether such approaches aid us in working 
through (and thinking about) the complex and hotly contested issues surrounding 
pregnancy, childbirth, fetal status and the role of the law. In undertaking this task, I 
will consider the existing law in the four jurisdictions and attempt to identify which 
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of the approaches and models highlighted by Seymour are currently utilised. 
Furthermore, the problems highlighted and/or emphasised by the current law will 
be revealed. I will also show the differences between the models and approaches, 
and discuss the advantages and disadvantages of Seymour’s chosen approach and 
model. 


Definitions or Relationships? 


Before considering the current position in the jurisdictions, it is necessary to 
outline the ‘definitional’ and ‘relational’ approaches, as identified by Seymour. 
Within this discussion his aim is not to determine how the fetus should be 
characterised, but to consider whether, whatever it is, the fetus is the type of entity 
which deserves the protection of the law. Seymour thus suggests that rather than 
adopting a definitional approach, whereby the nature of the fetus is explored and 
determined, and once it has been identified certain conclusions will inevitably 
follow, a relational approach should be utilised.5 Under this approach the focus is 
not on the characteristics of the fetus, rather the relationship between the woman 
and the fetus is of central importance. Thus: 


[t]o adopt the relational perspective is to redefine the nature of the problem. The goal is no 

longer agreement as to the essential characteristics of the fetus and consequent agreement as 

to the rights possessed by an entity with those characteristics (p 186). 
Seymour contends that abandoning this goal is important for two reasons. First, 
consensus on the status and category of the fetus is unlikely, and secondly, he 
believes that pursuing consensus shows a misunderstanding of the ‘dilemma faced 
by law’ (p 186). A definitional perspective involves a classification system which 
aims to produce certainty. However, because of the normative characteristics of 
the law, certainty is unattainable. In contrast, the relational approach 
acknowledges that depending on the context, the actors involved, their 
relationships and the techniques and purposes embodied in the particular law 
invoked, lawmakers respond differently to claims made on behalf of the fetus. 
Rather than seeing inconsistency in the law as problematic, Seymour views it as a 
strength, as it allows for a flexible response to the situations in which legal 
intervention to protect the fetus or provide compensation for harm done to it 
should be allowed. Furthermore, it provides space for questions to be asked about 
the proper role and limits of the law. Seymour concedes that some may view this 
flexibility as an excuse for refusing to acknowledge the true nature of the fetus, 
however he contends that his examination of the common law and legislation in 
relation to the status of the fetus, indicates that ‘... it is fruitless to seek a once- 
and-for-all definition of the nature of the fetus and that therefore the relational 
perspective is to be preferred’ (p 187). 

This conclusion does, indeed, have some merit, given that consensus in this 
highly contentious and polarised area is unlikely to ever be achieved. However, the 
adoption of the relational approach may lead to the fetus being deemed worthier of 
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protection than the woman, particularly if the fetus is perceived as ‘innocent’ and 
the woman as ‘culpable’. Indeed, the danger with the relational approach may, in 
fact, be what initially appears so attractive: its inherent flexibility. Since no 
definitive list can be drawn up of the situations in which it is appropriate, or 
i iate, for the law to intervene to protect the fetus against the mother, the 
law will always retain the ability to ascribe rights to the fetus. As will be discussed 
below, this has already occurred in parts of the United States. Such a possibility, 
coupled with the increased visibility of the fetus owing to developments in medical 
technology,’ suggests that under this approach there. will always remain the 
potential to regulate and control women. Some commentators have suggested that 
this has been a consistent aim of the law, particularly in the reproductive sphere,* 
and it is doubtful whether the relational approach will prevent or discourage this 
objective. 


Antenatal Harm — Legal Intervention or laissez-faire? 


In Part I, ‘The Current Law’, Seymour explores how the law, both civil and 
criminal, has dealt with a fetus which has been threatened or harmed, by either the 
pregnant woman or a third party, during pregnancy (Chapter 2). In his 
consideration of how the law has responded to parental behaviour which threatens 
the welfare of the fetus or causes it harm, Seymour notes that in contrast to Canada, 
England and the United States, there have been no Australian cases dealing with 
this issue (p 7). This comment is made in a footnote and, unfortunately, there is no 
explanation or suggestion as to why this issue has not received judicial attention in 
Australia. Given the similarities between the Canadian, English and Australian 
legal systems it would have been interesting to consider why this issue has not been 
explored in Australia.’ 

Despite this, Seymour concludes that within all four jurisdictions there has been 
‘little willingness’ (p 31) to intervene to protect the fetus in such a situation. For 
example, in Canada, England and the United States, the courts have been 
consistent in refusing to invoke wardship proceedings in relation to a fetus, 
thereby refusing to extend child welfare laws to cover the unborn.!° He contends 
that this position is likely to continue (p 31), although he notes that it is possible 
for national legislatures to draft statutes which include a fetus in the definition of 
‘child’. Seymour notes that this has already occurred in Minnesota!! and New 
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6 See also L. Badant, The Queen of America Goes To Washington City — Essays on Sex and Citizenship 
(Durham and London: Duke University Press, 1997), where Berlant argues that the status of the fetus 
has overtaken that of the woman. 

7 R. Petcheaky, ‘Foetal Images: The Power of Visual Culture in the Politics of Reproduction’ in M. 
Stanworth, n 3 above, pp. 57-80. 

8 See, for example, M. Thomson, Reproducing Narrative: Gender, Reproduction and Law (Aldershot: 
Dartmouth Publishing, 1998). 

9 See H Reed, ‘A Pregnant Woman’s Rights Versus a Fetus’s Rights: What is the Australian Position?’ 
(1996) 4 Journal of Law and Medicine 165, where Reed argues that despite the lack of judicial 
consideration, the trend of authority indicates that the pregnant woman’s rights will take priocity. 

10 See Re A (in utero) (1990) 72 DLR (4th) 722; Re F (in utero) [1988] 2 WLR 1288; Cox v Court of 
Common Pleas 537 NE 2d 721 (Ohio App, 1988). These cases were decided on the basis that a fetus 
has no legal status until after birth. 

11 Minn Stat § 626.5561 (1998). Here, bealth care professionals aro required to advise a child welfare 
agency if they suspect that a woman is using illegal drugs during pregnancy The agency must asecss 
the situation and offer help, and if this is refused, the agency can seck the woman’s admission to a 
treatment facility. 


© The Modem Law Review Limited 2002 293 


The Modern Law Review [Vol. 65 


Jersey!? in the United States, and New Brunswick!3 and Yukon'4 in Canada 
(although a different approach has been adopted in the latter state). Therefore, bis 
contention that the courts are unwilling to act to protect the fetus is, to a great 
extent, undermined. Indeed, while it may appear that the trend within Canada and 
the United States is to refuse to allow child protection proceedings to be invoked 
to protect a fetus from maternal antenatal harm, it is clear that this situation can 
change, and is contingent on the views of those holding legislative authority, thus 
highlighting one of the dangers of adopting a definitional approach. 

Though there may be some reluctance to use child protection proceedings to 
prevent the fetus suffering harm or damage prior to birth, no such reticence exists 
after a child has been born suffering from the effects of antenatal harm. Indeed, in 
Canada, England and the United States, evidence of antenatal harm has been 
successfully used in juvenile or family courts when determining and assessing the 
possibility of future harm to a child.!5 The aim of legal intervention, either 
antenatally or postnatally, is to protect the fetus. However, in relation to postnatal 
action, which could be viewed as ‘too little too late’, Seymour contends that the 
purpose of such actions may be to ‘express society’s disapproval of certain conduct 
and so seek to deter its repetition’ (p 7). While this purpose constitutes a well- 
established principle of sentencing policy, deterrence, has, I would suggest, a 
particular, but not exclusive, relevance for women. Some feminist commentators 
have argued that the law has consistently sought to regulate and control women and 
their bodies.!6 This idea has underpinned both criminological theory (women as 
mad and men as bad),!” and also women’s access to health care, particularly in the 
realms of reproduction. Indeed, it could be argued that the aim of such policies is 
not to protect the fetus, rather it is to regulate women and punish and penalise those 
who do not conform with society’s conception of ‘woman’ and mother. 

Thomson has argued that, in relation to medical Opposition to abortion in the 
nineteenth century, the framework of True Womanhood, with True Woman being 
‘characterized by inherent (biological) features or traits’,!8 was utilised to define 
women’s social and economic role. Indeed, the opposition of the medical 
profession to changes in the abortion law were: 

part of a broader opposition to the emergence of woman beyond the confines of this 

appointed sphere — beyond church, home and family. Allowing women to control their 
12 NJ Stat § 30:4C-11 (1999). This legislation sets out the procedure to be followed when a child is 

endangered, and states that the procedure can be used ‘on behalf of an unborn child’. 


13 The Child and Family Relations Act 1980 defines ‘child’ as including an ‘unborn child’, and has been 
used in child protection proceedings in an attempt to safeguard a fetus: Minister of Health and 
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14 s 133 Children Act 1986: “Where the director [of Family and Children’s Services] has reasonable and 
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type 
behaviour, and does not provide for instituting child protection proceedings (p 12). He further notes 
that there has only been one reported case based on this section: Joe v Director of Family and 
Children’s Services (Yukon) (1986) 1 YR 169. 
15 For example, see Re Children’s Aid Society for the District of Kenora and JL (1981) 134 DLR (3d) 
249; D (a minor) v Berkshire CC [1987] 1 AC 317; Re ‘Male’ R 422 NYS 2d 819 (1979). 
16 See, for example, J. Bridgeman and S. Millns, Feminist Perspectives on Law — Law's Engagement 
with the Female Body (London: Sweet and Maxwell, 1998) 
See H Allen, Justice Unbalanced (Oxford: Oxford University Press, 1987), for a discuasion of the 
‘sexual m the use of ... psychiatric measures by the courts’, p. xi. 
18 n8 above, 38. 
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reproductive lives threatened to introduce new avenues of experience and purpose beyond 

those provided by childbirth and child rearing.!9 
Thus, women who sought abortions were often portrayed as ‘tired housewives or 
tarts’,2° with the former being allowed access to terminations, having fulfilled their 
maternal and social roles. In contrast, the latter were denied access owing to their 
alleged immorality and attempts to avoid ‘their maternal and familial 
obligations’ .?! 

The connection between Thomson’s commentary on abortion and the position of 
fetuses or children harmed by their mother’s drug-taking may not seem immediate, 
given that the latter may be viewed as a form of recklessness. My focus is not, 
however, on the actual act of abortion or drug-taking, but rather on the use of 
criminal sanctions etc, to control women, to make them behave as society thinks 
women should. I would, thus, suggest that a similar pattern of attempting to assert 
control over women and their bodies is in evidence in both the abortion context, 
and antenatal and postnatal criminal proceedings.” 

For example, so far as antenatal criminal proceedings are concerned, if a 
pregnant woman with a history of drug taking has been convicted of a crime, the 
court sentencing her could impose a requirement that she attend a drug 
rehabilitation programme, although whether some would view compulsory 
attendance as a sufficient sanction is debatable. Alternatively, she could be 
imprisoned with the aim of preventing her from taking drugs and ensuring that she 
receives medical care. Post birth, the majority of cases have concerned children 
born to drug addicted women.” In order to identify an appropriate criminal charge, 
ingenious interpretations and applications of existing legislation have been 
required, thereby highlighting the problems of adopting a definitional approach. 
For example, in the United States women have been charged with ‘supplying’ or 
‘delivering’ drugs where their children have been born addicted to drugs.?* 
Although most cases have been unsuccessful,?> the aim is obviously not to protect 
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Care for Women International 31; C. Daniels, ‘Between Fathers and Fetuses: The Social Construction 
of Male Reproduction and the Politics of Fetal Harm’ (1997) 22 Signs 579. 
24 For example, in State v Luster 419 SE 2d 32 (Ga App, 1992) a woman who had taken cocaine while 
was charged with delivering drugs to her child. The charge was unsuccessful as the purpose 
of the law was to punish supplying drugs to a ‘person’, and a fetus was not a ‘person’. In Johnson v 
State of Florida 602 So 2d 1288 (Fla, 1992), in contrast, it was claimed that the ‘supply’ or ‘delivery’ 
of drugs had occurred before the umbilical cord was cut, but after the child had been born, and thus 
had become a person. As in Luster, however, the case was unsuccessful as the Supreme Court of 
Florida held that the law was not intended for the purpose of prosecuting pregnant women. 

25 For example, Reyes v Superior Court App, 141 Cal Rptr 912 (1977); State of Florida v Gethers 585 
So 2d 1140 (Fla App 4 Dist, 1991); People v Hardy 469 NW 2d 50, 52 (Mich App, 1991); State of 
Ohio v Gray 584 NE 2d 710 (Ohio, 1992); People v Morabito 580 NYS 2d 843 (City Ct, 1992); 
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the fetus, as the damage or harm has already occurred. Rather, it is ‘to express 
society’s condemnation of her antenatal behaviour and to deter her and other 
women from behaving similarly in the future’ (p 17). Whether the criminal law is 
an effective tool to achieve this objective is questionable and, unfortunately, 
Seymour does not directly address this issue.26 

I would question the extent to which punishment via imprisonment is an 
appropriate response to this behaviour. If the aim is to protect the child and/or act 
as a deterrent to other women, it is doubtful whether prison is the most appropriate 
method of achieving this, given the above. Furthermore, Pat Carlen has highlighted 
the poor rehabilitative facilities for female drug misusers in prison,2” and the 
deterrent effect of punishment has been questioned.28 The condemnation argument 
is similarly weak. If the idea is that imprisoning drug using women serves to show 
society’s disapproval of such women and their behaviour, I would argue that 
appearing in court in front of a judge and having a guilty sentence passed serves 
the same purpose. If this is not accepted, surely electronic tagging would suffice as 
a similar highly visible method of condemnation. 

Given that I argue that imprisonment is not appropriate, how then, if at all, 
should such women be punished? I would suggest that women need to be 
encouraged and supported within the community to withdraw from drugs, rather 
than ostracised or penalised for the effect drugs have bad (or may have) on the 
fetus or child. I explore the alternatives and my suggestions further towards the 
end of this review. 


The Legal Status of the Fetus — ‘Distinct Entity’ or ‘Inchoate 
Being’? 


The common law of the four jurisdictions, in relation to protecting the fetus from 
maternal antenatal conduct, highlight the importance of determining the legal 
status of the fetus. The definitional approach is currently utilised, and has led to 
many cases being unsuccessful because the relevant statute refers to a ‘child’, and a 
fetus is not recognised as a child until it is born. This issue has received the 
attention of many commentators,3! and Seymour concludes that although the law 
recognises the existence of the fetus, it ‘is less clear ... whether the law’s concern 
is with the fetus or with what it will become after birth’ (p 135). He examines the 
legal status of the fetus in the context of criminal proceedings, abortion, child 


26 See S. Fovargue and J. Miola, ‘Policing Pregnancy: Implications of the Attorney-General’s Reference 
(No. 3 of 1994)’ (1998) 6 Medical Law Review 265, for a discussion of this issue. 

P. Carlen, to Women’s Imprisonment (Milton Keynes and Philadelphia: Oxford 
University Press, 1990). 


28 See, for example, A. Ashworth, Sentencing and Criminal Justice (London, Dublin and Edinburgh: 
Butterworths, 2000) 64—68 


29 See “On One Side A Group of Mothers Manacled After Being Secretly Tested for Using Ilegal Drugs 
While Pregnant. On the Other Side the Full Weight of the South Carolina Legal System. But Who 
Will Win?’ The Observer Magazine 8 April 2001, for a discussion of the effect on women of 
imprisonment and crimnal proceedings. 
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protection proceedings, medical intervention, and negligence actions, and 
identifies two approaches which the law appears to adopt. First, it regards the 
fetus as a distinctive entity, and acknowledges the existence of the fetus, which 
triggers legal action and intervention. Alternatively, the law ignores the fetus, to 
some extent viewing it as an ‘inchoate being’ (p 135), and perceives it as only 
worthy of legal attention once it has been born alive. 

In relation to criminal proceedings, the debate on the legal status of the fetus has 
generally been concerned with whether the fetus should receive the protection of 
the law in relation to the laws on homicide and assault. Within the four 
jurisdictions, the common law ‘born alive’ rule still holds sway,>2 thus, only a 
‘person’ can be the victim of a homicide, and a fetus only becomes a person once it 
has been born alive. However, application of this rule means that if injury is 
inflicted on a fetus who is born alive and subsequently dies because of the injury 
inflicted in utero, a charge of homicide can follow.¥ 

In adopting this definitional approach the United States’ courts, in contrast to 
those in England*5 and Australia, have occasionally found it difficult to establish if 
a fetus has been born alive. Within the four jurisdictions, a variety of approaches 
have been adopted to address this problem. For example, in Canada section 206 of 
the Criminal Code?’ defines when a child becomes a human being.?8 In contrast, in 
the United States, some states have amended the definition of murder to include a 
fetus. For example, in California, murder is ‘the unlawful killing of a human being, 
or a fetus, with malice aforethought’.*9 Other states have adopted a different 
approach and, rather than expanding the existing homicide laws to encompass 
killing a fetus, have created new crimes.“ In relation to criminal proceedings, and 
also it appears child protection proceedings,‘! two trends are identifiable. First, the 
definitional approach is adopted by the courts despite the difficulties inherent in it, 
and, secondly, the fetus is thereby viewed as an ‘inchoate being’. Thus, again, the 
legislature is provided with the ability, and possibility, to change the relevant 


32 For example, in the United States it was held in Keeler v Superior Court of Amador County 470 P 2d 
617 (197), that a man who kneed a woman in the abdomen deliberately to cause a stillbirth, was not 
guilty of murder. In England, the House of Lords held that a fetus cannot be the victim of a crime of 
violence if death is caused in wero: Attorney-General's Reference (No. 3 af 1994) [1998] AC 245, 
254. See also the Canadian case of R v Sullivan (1991) 63 CCC (3d) 97, where the Supreme Court of 
Canada held that two midwives who were charged with causing a fetus to dis during the delivery, 
were not liable for causing the death of a person by criminal negligence, as the fetus was not a 


33 There are, however, a number of United States cases where the courts have decided that a viable fetus 
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1989); State v Horne 319 SE 2d 703 (SC, 1984); Rughes v State 868 P 2d 730 (Old Cr, 1994). 
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power of living by or through any comnection with its mother’: Rance v Mid-Downs Health Authority 

[1991] 1 QB 587, 621. 

People v Bolar Il App, 440 NE 2d 639 (1982). 

s 206 Criminal Code a child becomes a human being ‘when ıt has completely proceeded in a living 

state from the body of its mother.’ 

A similar formula has also been adopted in a number of Australian statutes, for example, s 20 Crimes 

Act 1900 (NSW), and s 292 Criminal Code (Qid). 

39 s 187 Californian Penal Code. Whilst the statue does not define the term ‘fetus’, in People v Smith 
ee ete ‘making its protection coextensive with 

human life, a concept embraced within the term viability’ (at p. 502). 
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statutes, or definitions, to protect the fetus, and therefore regulate the activity, body 
and behaviour of women. 

The legal status of the fetus has, more recently in England, been the focus of 
attention in a series of cases concerning women who have refused to accede to 
advice regarding medical intervention at the time of delivery and birth.4? The 
initial response to this dilemma in the United States was to authorise compulsory 
medical intervention to ensure the safe delivery of a healthy baby, thus seemingly 
adopting the first approach of viewing the fetus as a distinctive entity. However, 
this approach seems to have lost favour in the 1990s, in this context at least, with 
courts in England and the United States emphasising that the interests of the fetus 
cannot justify non-consensual medical intervention.“4 While such judicial 
statements are welcome, it is interesting to note that in all the English cases 
non-consensual treatment was authorised.45 In the majority of cases the 
competence of the women involved became the crucial issue, and it has been 
argued that the trend of protecting fetal interests is thus still in evidence, as is the 
regulation of women, albeit in an ‘undercover’ manner.“ 

Seymour contends that whereas with criminal and child protection proceedings, 
the definitional approach is utilised so that the legal status of the fetus is of crucial 
importance in determining whether the relevant statutes apply to the particular 
situation, in relation to medical treatment: 

the courts seem to have regarded them as being in a class of their own. They considered 

themselves to be free to focus on one question: whether the plight of the fetus justifies 

compulsory medical intervention (p 155). 


Thus, if medical evidence suggests that intervention is required to ensure the birth 
of a healthy child, or save the life of a fetus, such intervention should occur, 
regardless of either the legal status of the fetus or the views of the woman 
concerned. Therefore, whereas the definitional approach provides the courts and 
legislatures with the opportunity to regulate and control women by amending 
particular statutes and definitions to provide legal protection to a fetus, the same 
result can be achieved under the relational approach, albeit via a different 
approach. The flexibility inherent in the relational approach does not, then, protect 
the autonomy of women, rather it can be utilised to undermine their decisions and 
thereby protect the fetus. 

Furthermore, two recent judicial statements by the English Court of Appeal and 
House of Lords suggest that the relational perspective and the ‘not-one-but-not- 


42 Re S (Adult: Refusal of Treatment) [1992] 2 WLR 806; Tameside and Glossop Acute Services Trust ¥ 
CH [1996] 1 FLR 762; Norfolk and Norwich Healthcare (NHS) Trust y W [1996] 2 FLR 613, 
Rochdale Healthcare (NHS) Trust v C [1997] 1 PCR 274; Re L (Patient: Non-consensual Treatment) 
[1997] 2 FLR 837; Re MB (Medical Treatment) [1997] 2 FLR 426; St George’s Healthcare NHS 
Trust v S [1998] 3 WLR 936. 

43 Raleigh Fitkin-Pawl Morgan Memorial Hospital v Anderson 201 A 2d 537 (1964); Re Jamaica 
Hospztal 491 NYS 2d 898 (Sup, 1985); Jefferson v Griffin Spalding Country Hospital Authority Ga, 
274 SE 2d 457 (1981). 

44 For example, in Re MB (Medical Treatment) [1997] 2 FLR 426, 444, the Court of Appeal held that 
‘[t]he foetus up to the moment of birth does not have any seperate interests capable of being taken 
into account when a court has to consider an application for a declaration in respect of a cacearian 
section operation’. See also, St George’s Healthcare NHS Trust v S [1998] 3 WLR 936. As for the 
United States, seo Re Baby Boy Doe 632 NE 2d 326 (Il App 1 Dist, 1994). 

45 In St George’s Healthcare NHS Trust v S [1998] 3 WLR 936 the Court of Appeal overtumed the 
original decision that a caesarean section could be performed against S's will. However, the cacearean 
section had already been performed by the tme this occurred, and the judgment is mainly concemed 
with the misuse of the Mental Health Act 1983. 

46 S. Fovargue, ‘Re MB [1997] 8 Med LR 217, CA’ (1998) 20 Journal of Social Welfare and Family 
Law 427. 
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two’ model are in ascendance in England. In St George’s Healthcare NHS Trust v 
S, the Court of Appeal stated that ‘[w]hatever else it may be a 36-week foetus is not 
nothing: if viable it is not lifeless and it is certainly human’.“ Similarly, in the 
Attorney-General’s Reference (No 3 of 1994), Lord Mustill, in the House of Lords, 
commented that the fetus is ‘an organism sui generis’ .*® Conceptualising the fetus 
in such terms while, admittedly, reflecting what most would accept is the reality of 
pregnancy, leaves open the possibility of the judiciary according the fetus with 
greater rights, or interests, as it reaches full term. If this occurs, the idea that there 
are certain circumstances or situations in which it is acceptable for the law to 
intervene to protect the fetus, would be difficult to refute, and this would clearly be 
at the expense of the woman’s autonomy. 

The legal status of the fetus has also received attention in negligence actions. In 
the United States the courts have, again, been preoccupied with utilising a 
definitional approach to determine whether the fetus is a distinct entity or an 
‘inchoate being’, and have been unable to reach an authoritative conclusion on this. 
Seymour suggests that the assumption appears to be that if the fetus is not a 
distinctive entity, it cannot possess rights. If the fetus does not possess rights before 
birth, a duty of care cannot be established, and thus damages cannot be sought on 
behalf of the fetus (p 159). In contrast, the courts in Canada, England and Australia 
have sought to negotiate their way around this debate by utilising the established 
principles of negligence.49 Seymour concludes that in relation to these 
jurisdictions, adopting such a position indicates that the courts view the fetus as 
an ‘inchoate being’, who only attracts the attention of the law after it has been born 
alive (p 176). However, whether the law sees the fetus as a distinctive entity or an 
inchoate being, it is clear that the ‘law responds to the fetus in a way that 
recognises its distinctiveness and intrinsic value’ (p 184). Indeed, this review of 
some of the common law and statutory provisions in the four jurisdictions suggests 
that legally the fetus is ‘something’, but it remains unclear whether adopting a 
relational as opposed to a definitional approach clarifies the situation. However, it 
has also highlighted one of the problems the relational approach has for lawyers, 
since it cannot provide a definitive list of the situations in which legal intervention 
is permissible it, in effect, gives lawyers nothing to ‘hold on to’. Thus, it is easier 
for lawyers to adopt, or slide in to, the definitional approach, as this is what 
lawyers have always worked with when trying to think about the maternal-fetal 
relationship. 


Issues of Autonomy — Who Takes Precedence? 


Seymour posits that it is unsatisfactory to answer all questions regarding the 
appropriateness of legal intervention to protect a fetus by denying that it exists and 
has intrinsic value. He therefore seeks to explore the significance of the context in 
which legal protection of the fetus is sought and, by adopting the relational 
perspective, to address the legal implications of the special bond between the 


47 [1998] 3 WLR 936, 952 per Judge LJ 

48 [1998] AC 245, 255. 

49 See, for example, the Australian case of Watt v Rama [1972] WR 353, which applies Lord Atkin’s 
‘neighbourhood le’ developed in Donoghue v Stevenson [1932] AC 562. The English Court of 
Appeal algo adopted the Watt v Rama approach in Burton v Islington Health Authority and De Martell 
v Merton and Sutton Health Authority [1993] QB 204. Sumularly, the Canadian courts have followed 
suit in, for example, Duval v Seguin (1972) 26 DLR (3d) 418. 
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pregnant woman and fetus. Three approaches to the relationship between the pregnant 
woman and fetus are discussed: one entity; separate entities; and ‘not-one-but-not- 
two’. In relation to the first model, Seymour concludes that although the idea of the 
fetus as no more than part of the woman’s body has received some judicial support,*° 
such an analysis is flawed as not only does it appear to rest on an artificial definition 
of the fetus as necessary to preserve maternal autonomy, it also cannot be reconciled 
with case law which recognises the rights of a child to claim damages in relation to 
negligent antenatal injury, explored in Chapters 4 and 5 of Seymour’s text. The 
benefits of adopting a ‘one entity’ model, for the autonomy of the pregnant woman, 
are clear: if the fetus is a part of the woman’s body in the same way as her arm, then a 
competent woman cannot be legally coerced into receiving medical treatment, for 
example, which she does not want. However, such an approach ignores the realities of 
pregnancy*! and, as Seymour comments, ‘[t]o shackle the law by adherence to the 
body part model is to pay an unnecessary price for the preservation of maternal 
autonomy’ (p 193). 

In contrast, the separate entities approach recognises the distinctive nature of the 
fetus and entails accepting that both the pregnant woman and fetus possess a range 
of rights. The disadvantages of this approach are self-evident. If the pregnant 
woman and fetus are separate entities, both possessing rights, there will, 
undoubtedly, be situations in which a choice has to be made between the rights 
of the woman and those of the fetus, and in situations of conflict it is unclear whose 
interests will prevail. Conferring rights on a fetus, under such a model, necessarily 
limits the autonomy of the woman. As the case law on enforced caesarean sections 
has shown, although the woman’s rights are technically given precedence, 
manipulation of concepts such as competence can be utilised to, essentially, ensure 
that it is the rights of the fetus which triumphs. 

The separate entities model has received some judicial support,5? but has largely 
been dismissed by both the courts and commentators.*3 Indeed, in the context of 
court enforced caesarean sections the trend has been to deny that the interests of 
the fetus should be taken into account when deciding whether a section should be 
performed.*4 However, as I have argued elsewhere,°> despite explicit judicial 
statements that the fetus has no legal interests until it is born alive, the judgements, 
particularly in England, can be interpreted as recognising fetal interests via the 


50 Dietrich v Northampton 52 Am Rep 242 (1884); Attorney-General’s Reference (No 3 of 1994) [1996] 
2 WLR 412, 422, CA: ‘In the eyes of the law the foetus is taken to be a part of the mother until it has 
an existence independent of the mother. Thus an intention to canso serious bodily injury to the foetus 
is an intention to cause serious bodily injury to a part of the mother just as an intention to injure her 
arm or leg would be so viewed’; Law Commission, Report on Injuries to Unborn Children, No. 60 
Cmmd 5709 (1974) para 33: the Law Commission accepted ‘the fact of physical identification of 
mother and fetus’; Winnipeg Child and Family Services (Northwest Area) v G (1997) 152 DLR (4th) 
193. 

51 See C.A. MacKinnon, ‘Reflections on Sex Equality under Law’ (1991) Yale Law Journal 1281, for a 
discussion of the relationship between the pregnant woman and fetus. See also E-H. W. Kluge, ‘When 
Caesarian Section Operations Imposed by a Court are Justified’ (1988) 14 Journal of Medical Ethics 
206, P. A. King, ‘The Jundical Status of the Fetus: A Proposal for Legal Protection of the Unborn’ 
(1979) 77 Michigan Law Review 1647. 

52 Smith v Brennan 157 A 2d 497, 503 (1960): a child has ‘legal rights to begin lıfe with a sound mind 


(Medical Treatment) [1997] 2 FLR 426 and St George’s Healthcare NHS Trust v S [1998] 3 WLR 
936; and also see, Fovargue and Miola, supra, n 26. 

54 Re MB (Medical Treatment) [1997] 2 FLR 426 

55 n 46 above. 
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back door. Seymour supports this conclusion and suggests that the decisions in 
Attorney-General’s Reference (No 3 of 1994) and St George’s Healthcare NHS 
Trust v S57 that a fetus is not a part of the mother’s body, may represent a move 
towards adopting the separate entities model (p 199). If this occurs, there is a very 
real danger that the pregnant woman becomes no more than a ‘fetal container’ or 
‘incubator’ .58 

Within criminal and child protection proceedings, there has been little support 
for the separate entities model. However in relation to antenatal negligence, there 
has been no uniform approach across the four jurisdictions. Thus, in the United 
States a number of judgements have expressly stated that the pregnant woman and 
fetus are two entities and a duty of care is owed to each. In contrast, in England, 
due to the Congenital Disabilities (Civil Liabilities) Act 1976, it has not been 
necessary for the courts to treat the fetus as a separate entity in order to award 
damages for in utero injury,®! and in Australia and Canada, there has been a 
rejection of the separate entities approach.@ 

It is clear that the one entity and separate entities models have important 
implications for maternal autonomy. What, then, of Seymour’s adoption of the 
‘not-one-but-not-two’ approach? He suggests that the strength of the model lies in 
its recognition of the nature of the maternal-fetal relationship (thus providing a link 
with the relational perspective) and its ability to accommodate the conclusion that 
the fetus has inchoate interests, but that these interests must be promoted in such a 
way as to acknowledge the rights of the pregnant woman. He contends that this 
model: 


permits the recognition of the fetus as a distinctive entity, but it also embodies a reminder of 
the relationship existing between the pregnant woman and her fetus. In so doing, it can 
accommodate the view ... that one way of determining whether the law should intervene to 
a aa a ala 
(p À 
The model highlights the fact that the interests of the woman and fetus cannot be 
viewed in isolation, but also provides a basis on which decisions can be made as to 
when the law should intervene to protect fetal interests. Seymour argues that this 
model has received implicit judicial support, for example, in cases where courts 
have rejected the argument that laws permitting abortion are incompatible with 
other laws which punish third parties who injure or harm a fetus (p 200). He 
suggests that in reaching this conclusion, the courts are indirectly acknowledging 
that the relationship between the woman and fetus is such that there are 
circumstances in which her decision to terminate a pregnancy is nothing to do with 
the law. He also argues that judicial refusal to allow child protection laws to be 
used to impose controls on (and over) pregnant women in an attempt to protect the 
fetus, further support this position.® 





56 [1998] AC 245. 

57 [1998] 3 WLR 936. 

58 GJ. Annas, ‘Pregnant Women as Fetal Containers’ (1986) 16 Hastings Center Report 13, 14. 

59 See, for example, Re A (in utero) (1990) 72 DLR (4th) 722; Re F (in utero) [1988] 2 WLR 1288; Cax 
V Court of Common Pleas 537 NE 2d 721 (Ohio App, 1988). 

60 Bonbrest v Kotz 65 F Supp 138 (1946); Willams v Marion Rapid Transit 87 NE 2d 334 (1949). 

61 s 1(3) states that lability to the child with regards to antenatal harm can only arise if there has been a 
breach of a duty of care owed to the parent. 

62 Cherry v Bosman (1991) 75 DLR (4th) 668; affirmed (1992) 44 DLR (4th) 488; Watts v Rama [1972] 
VR 353. 

63 Re A (in utero) (1990) 72 DLR (4th) 722; Winnipeg Child and Family Services (Northwest Area) v G 
(1997) 152 DLR (4th) 193; Re Dittrick 263 NW 2d 37 (1977); Cox v Court of Common Pleas 537 NE 
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While the courts have not explicitly adopted the ‘not-one-but-not-two’ 
approach, Seymour contends that there is evidence of a trend to this effect. For 
example, in England, the House of Lords in contrast to the Court of Appeal, in the 
Attorney-General’s Reference (No 3 of 1994), stated that the fetus was a ‘unique 
organism’.® Furthermore, in damages claims for antenatal negligence by third 
parties, the courts in Australia, Canada and England have treated the fetus as a 
special sort of entity whose contingent interests crystallise on live birth. Thus, the 
fetus has the potential to acquire rights (so the fetus and pregnant woman are not 
one), but does not actually possess rights (thus they are not two) (p 201). 
Similarly, while the law has been reluctant to intervene and take action against a 
pregnant woman who is abusing dmgs to protect the fetus, courts have not treated 
such behaviour as affecting the woman alone. Rather, the harm inflicted on the 
fetus has been taken into account in subsequent care proceedings following 
birth. 

The ‘not-one-but-two’ approach to the maternal-fetal relationship acknowledges 
the physical reality of pregnancy, and, as with the relational approach, has the 
benefit of flexibility. The existence and value of the fetus is recognised, the 
woman’s interests are taken into account, and it suggests that the maintenance of 
maternal autonomy cannot, and should not, solely provide the basis on which 
decisions as to legal intervention are based. Thus, the model suggests that ‘[i]f the 
woman and fetus are ‘not-one-but-not-two’ ... it is inappropriate for a pregnant 
woman to be placed under a legal obligation to her fetus’ (p 237). This conclusion, 
while undoubtedly unacceptable to some, seems logical to me. I would suggest that 
imposing a legal obligation, a duty of care, on the pregnant woman to her fetus is 
unlikely, in many circumstances, to produce the desired effect: that is, the birth of a 
healthy child.© Rather, there is a very real danger that the nature of the relationship 
between the pregnant woman and the health professionals caring for her would be 
detrimentally affected, with the relationship changing from one of truth and trust, 
to that of suspicion and economy with the truth (p 232). If the aim of imposing a 
legal obligation on the pregnant woman is to promote the birth of a healthy child, 
there are, as Seymour suggests, other mechanisms which can be utilised to protect 
fetal life (p 236). Thus, educational programmes should be introduced which 
emphasise the connection between maternal antenatal conduct and fetal health, and 
health and welfare services should seek alternative methods of intervening in 
family life in order to ensure that healthy children are born. Alcohol and drug 
addictions are both health and complex social problems and the law is ‘too clumsy 
and insensitive [a] means of seeking to promote fetal welfare’ (p 238). The ‘not- 
one-but-not-two’ approach does not mean that the pregnant woman has complete 


2d 721 (Ohio, App, 1988). Seymour notes that ın England there has been no legislative intervention to 

protect a fetus and there are no reported cases where it has been argued that the Children Act 1989, 

which governs care proceedings, should be applied to fetuses (p 12). However, in view of the decinon 

in Re F (in utero) [1988] 2 WLR 1288, such an argument is unlikely to succeed. 

[1998] AC 245, 256. 

See n 15 above. 

See R. Scott ‘Maternal Duties Toward the Unborn? Soundings from the Law of Tort’ (2000) 8 

Medical Law Review 1, for a discussion of the difficulties of determining the required standard of care 

if such a duty was umposed on the woman. 

67 Scott has also argued that ‘imposing a legal duty on pregnant women may create a climate of fear and 
resentment among women, upon whom falls the social burden — at once physical and emotional of 
carrying and giving birth to future generations . . the law should generally continue to recognise the 
values and social goals at stake in different contexts, protecting the unbom child against harmful 
conduct of third parties, but not ... against their mothers, even at cost to future children. The interests 
of pregnant women are too important to do otherwise’, op cH., 68. 
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autonomy over the fetus, but rather that the context in which legal intervention is 
proposed is considered, and the limits of the law appreciated. 


Conclusion 


In his book Seymour charts legal intervention during pregnancy and childbirth, and 
the implications thereof, in Australia, Canada, England and the United States, and 
concludes that the law is often not the most appropriate tool to facilitate the safe 
delivery of healthy children, particularly in relation to maternal conduct. In 
contrast, it is more appropriate for the law to intervene when a third party has 
harmed a fetus. Whilst this may seem contradictory and unjust, this conclusion is 
reached via the use of the relational approach and the adoption of the ‘not-one-but- 
not-two’ model of the maternal-fetal relationship. I would endorse Seymour’s 
contention that: 
there is a need for scepticism about the role of the law in responding to problems relating to 
and childbirth. Its techniques and remedies cannot always be employed to resolve 
these problems. Whenever there is a call for legal intervention in this context, it must be 
asked whether the matter is one that is susceptible to a legal solution. The less effort that 
society expends on tbe search for a solution, the more it can devote to positive means of 
promoting the welfare of parents and their children (pp 376-377). 3 


As Brazier has argued, it is imperative tbat the context of pregnancy and childbirth 
is taken into account for while the desire to protect a fetus from the harms of 
smoking may exist, the woman’s capacity to do so may be limited by her 
circumstances, such as a low income, other children and a poor diet. Indeed, ‘[t]he 
barsher a woman’s circumstances during pregnancy, the harder it may be for her to 
attain a standard of objectively reasonable prenatal conduct, however much she 
might wish to do so’.® 

Both the relational approach and ‘not-one-but-not-two’ model have some merit 
in that the context and reality of pregnancy and childbirth are acknowledged and 
taken into consideration prior to any legal intervention to protect the fetus. 
However, it remains uncertain whether they will solve what to many is, and always 
will be, irresolvable: the rights, or interests, of the fetus, particularly as it reaches 
full term, in relation to those of the woman concerned. Indeed, the flexibility 
inherent in the relational approach can, it seems to me, cause as many difficulties 
as the definitional approach which is currently utilised in the four jurisdictions 
examined. 





68 M. Brazier, ‘Parental Responsibilities, Foetal Welfare and Children’s Health’ in C. Bridge (ed) 
Family Law: Towards the Millennium: Essays in Honour of PM Bromley (1997) 263, 274. 
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Christopher Hodges, Multi-Party Actions, Oxford: Oxford University Press, 2001, 
xlii + 564 pp, hb £95.00. 


In December 1996, litigation concerning the use of Benzodiazepine tranquillisers 
was discontinued following the striking-out of all outstanding claims against the 
defendant manufacturers. The claimant group by this time had been whittled down to 
fewer than 100 of the more than 17,000 who had initially instructed solicitors. The 
main reason for the litigation’s collapse was the decision of the Legal Aid Board to 
withdraw its funding in 1994 after a number of individual actions had been struck out. 
Notwithstanding the Board’s decision, the total cost of the litigation to the Legal Aid 
Fund exceeded £40 million, and the whole episode was described by Brooke LJ in the 
Court of Appeal as an ‘expensive disaster’ (AB & Others v John Wyeth & Brother Ltd 
[1997] Med LR 57 at 74). More recently, in 1999, victims of smoking-induced lung 
cancer gave up their attempts to recover compensation from the tobacco companies — 
this time the catalyst was an adverse High Court finding on the issue of limitation. 
Most of the 50 or so claims that bad been brought were promptly abandoned, and the 
outstanding claims were subsequently dismissed with costs. The litigation had been 
commenced in 1992, and in its initial stages was supported by the Legal Aid Board. 
But, after the withdrawal of Legal Aid certificates in 1996, the principal law firm 
involved in the litigation decided to continue on a conditional fee basis. When the 
litigation collapsed in 1999, the firm was reported to have spent £2.5 million of its 
own resources on the case. One is entitled to ask whether there has been any 
significant improvement in the procedures for handling group claims since the time 
of the Thalidomide fiasco of the sixties and early-seventies. 

According to Hodges, such litigation histories show the need for active but flexible 
judicial management of group litigation. The alternative is to let claims with little 
prospect of ultimate success drift aimlessly through the courts, building up unrealistic 
expectations on the part of claimants and putting defendants to unnecessary expense. 
Thankfully, from the time of the pertussis and opren litigation of the 1980s, courts 
and legal practitioners have demonstrated a willingness to look for innovative 
solutions to the problems of multi-party actions, and the list of costly failures is now 
balanced by a number of conspicuous successes which establish models for group 
litigation in the future. 

The author, a practising solicitor, states that his primary purpose ‘is to provide 
guidance to those involved in the management of a multi-party action on the 
procedural rules and techniques which may be used and the issues which may arise’ 
(p 3). But this is certainly not a dry practitioners’ handbook. The book’s intended 
readership includes judges as well as lawyers (p 8), and it presents a wide-ranging 
review of policy documents, empirical research and academic commentary on the 
operation of the tort system. The book is divided into four sections. First, under the 
heading ‘Managing Group Litigation’, Hodges sets out the choices facing litigators 
and judges at various stages of a group action, from its initiation to the award of costs 
on its resolution. Then, in a section entitled ‘Funding Multi-Party Actions’, he 
surveys the sources of funding available to claimant groups in the wake of the 
curtailment of Civil Legal Aid in actions for negligence (but not, as Hodges notes (p 
186), for strict product liability under the Consumer Protection Act 1987). The major 
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issues here are whether conditional fee arrangements are a suitable mechanism for 
funding multi-party actions and, if not, what scope there is for public funding by the 
new Community Legal Service. There follows a section setting out the rules on multi- 
party actions in certain other jurisdictions (the US, Australia and the common law 
provinces of Canada) and, finally, a series of case studies of sixteen major multi-party 
actions brought before the English courts since the 1980s, from pertussis to tobacco. 
These accounts, written by lawyers involved in the litigation which they discuss, 
illustrate the variety of techniques available to those involved in group actions and 
serve to emphasise the need for a flexible approach rather than one premised upon a 
one-size-fits-all mentality. 

Hodges is a defendants’ lawyer and writes from a defendant’s perspective. 
Nowhere is this more apparent than in his advocacy of an ‘individual case’ 
to group litigation in preference to what he terms the ‘generic model’ (pp 15-16). In 
his view, those initiating multi-party actions ought not ordinarily be absolved from 
satisfying the procedural requirements imposed on claimants generally. Thus, they 
should comply with any relevant pre-action protocol and, on issuing a claim, should 
serve individualised particulars stating the facts on which they rely and, in personal 
injury cases, the losses for which compensation is sought. This, Hodges argues, 
ensures early assessment and verification of the strength of individual cases, and their 
financial viability, and thereby guards against the risk of lawyer-led litigation in 
which the size of the claimant group is artificially inflated by a media ‘bandwagon’. 
By contrast, the generic approach — under which claimants need only give a 
generalised description of the ‘common issues’ at the outset of litigation, and can 
progressively refine those issues in the course of discovery and preparation for trial — 
requires defendants to engage in costly investigation of potentially wide-ranging 
allegations, with no assurance that they will form part of any individual case, or even, 
indeed, that there is any case to answer at all. 

It is not surprising that Hodges should spend so much time and effort reasserting 
the merits of traditional procedures in the context of multi-party actions, nor that he 
should give short shrift to the use of group litigation as a means of deploying political 
pressure (which was certainly one of the objectives of the litigation over ‘Gulf war 
syndrome’). But it is a little disappointing that he does not devote more attention to 
the adoption of innovative, ‘generic’ techniques in those exceptional cases in which 
they are appropriate, since he concedes that such cases may arise. Nevertheless, 
Hodges’s Multi-Party Actions is for the most part a balanced work which 
acknowledges the arguments on all sides. It will no doubt become the first point of 
reference for many practitioners in the field, but can also be read profitably by 
students and academics. 


Ken Oliphant* 


3 


Sanford N. Katz, John Eekelaar and Mavis Maclean (eds), Cross Currents: Family 
Law and Policy in the US and England, Oxford: Oxford University Press, 2000, xii 
+ 667 pp, hb £60.00, pb £19.99. 


The good news is that this is an excellent reference work, of great value to anyone 
who wants an introduction to Family Law in either the United States or England. The 
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less good news is that as a book of comparative Family Law, which seems to be its 
ambition, it is at best a mixed success, and more than a little frustrating. 

Each article surveys a significant topic relating to family law, considering how 
things have changed between 1950 and 2000. For the vast majority of the topics, 
there are paired articles: one speaking about the situation in the United States, 
followed by a comparable piece about England. (There is one ‘unpaired’ article — by 
Linda Silberman on the international Hague Conventions on family law matters (pp 
589-617), where neither the United States nor England receives much mention.) 
Occasionally, the articles focus more on history or societal change than on legal 
doctrine, but most of the discussion covers judicial decisions and legislation (more 
the former for the American articles, more the latter for the English articles). Each 
article is roughly twenty pages long. (There is little indication that the contributors to 
this collection were familiar with the companion pieces from the other country; in 
any event, the extent to which the same sub-topics are covered in the two pieces, 
allowing for easier comparisons, seems to be fortuitous.) 

By its own account, Cross Currents hopes to be a book of comparative law, though 
one that leaves most of the work to the reader (p vi). (There is one exception: the 
summary article by John Eekelaar (pp 637-655) does offer some passing comments 
of an expressly comparative nature.) The problem with this sort of DIY comparative 
law project is that if the reader is not already fairly well-versed in both legal systems, 
the objective is likely to fail; and if the reader is not fluent in at least one of the legal 
systems, it is unlikely even to get started. 

For a scholar to be able to offer the full benefit of a comparative study of two (or 
more) legal systems, that person has to have a familiarity with each system which 
goes deeper than simply knowing the rules that apply; one also needs a sufficient 
sense of each system’s values, conventions, and biases. As it often takes years to 
become familiar even with one’s own legal system, the number of people who can 
speak with sufficient subtlety about more than one legal system will inevitably be 
small 


American academics and practitioners frequently think of themselves as experts in a 
kind of comparative family law, in that they are often familiar with the rules and 
practices of different state jurisdictions within the United States. Within the United 
States’ federalist governmental structure, family law has traditionally been considered 
a matter primarily of state law. This has changed somewhat in recent decades, with the 
federal government occasionally imposing a uniform national standard, either directly 
through congressional legislation, or indirectly, by making the availability of certain 
funds condition on the states adopting certain legislation. However, it remains the case 
that a significant portion of family law issues are determined by rules promulgated by 
the states, rules which can and do vary from one state to the next (pp 282, 390, 514, 
552). Therefore, specialists in American family law tend to do a kind of comparative 
law, but one without the usual advantages of the subject. While they know how the 
rules and procedures vary from.one jurisdiction to another, too often the applicable 
law varies so little that the differences do not teach us, as significant differences can, 
how contingent and questionable our way of doing things is. 

From this collection one can learn of some important differences between the legal 
systems: eg, that England has significantly more regulation of assisted reproductive 
technologies than does the United States (pp 143-186); that the divorce system in 
England retains many more vestiges of a fault system than does its American 
counterpart (pp 341-344, 372, 378-379); that American law currently allows parties 
greater power to contract around the rules of marriage and divorce (pp 218, 252- 
253); that paternal consent is more often required in America than in England for 
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adoptions of the children of unmarried parents (pp 453-454, 559); that property 
divisions in the United States tend to be more generous towards homemaker spouses 
(pp 417-419); that foster parents have more rights under English law than they have 
under American law (pp 466-467); that American law and practices for protecting 
the victims of domestic violence seem much further developed than their English 
counterparts (pp 500-506); and that English law gives more rights to unmarried 
cohabitants than does American law (pp 219-223, 251-255). (One comparison that is 
missing, which would certainly be present were the book to be commissioned today, 
is a contrast between the effects of the United States Constitution on American 
family law (pp 257-278) and the effects of the Human Rights Act 1998 on English 
family law. There are some scattered references both the Human Rights Act and to a 
few earlier decisions under the European Convention of Human Rights (pp 338, 577, 
579, 587, 651-654), but a more detailed discussion would have been welcome.) 

There is also a broad list of convergences, as many of them social and demographic 
as legal or procedural. Marriage seems to be becoming increasingly less prevalent 
and legally less important in both places, with the social emphasis and the legal duties 
being focused instead on parenthood (pp 131-133, 187-233, 451-456). In a related 
development, non-marital births are both more common and less scandalous in both 
countries, and illegitimacy now carries few if any legal disabilities (pp 131-133, 
223-227, 451-456). This, in turn, has led to fewer children in either place being put 
up for adoption; however, the adoptions that do take place are more frequently 
occurring without the secrecy that once shrouded the process, and with more ongoing 
contact between the adopting family and the parent(s) who put the child up for 
adoption (pp 326-327). 

An indirect accomplishment of this collection is the way it shows the need and 
value for a comparative law text on family law matters that includes a broader range 
of jurisdictions. Given that the American legal system derives from the English legal 
system (the American Revolution that rejected aspects of English rule and political 
structure did not reject, but in fact generally endorsed, the principles and practices of 
the English legal system), it is not surprising that more than two centuries after the 
political separation of the countries, their approaches to legal matters, including 
family law matters, remain largely similar. The problem with comparing the United 
States and England is that there are too many possible explanations for convergence. 
Unfortunately, it is left to the untrained and unassisted reader to come up with his or 
her own theories for such convergence. 

It would have been helpful to have had more comparisons of the laws of either the 
United States or England and those in civil law systems, where the contrasts would 
likely have been sharper, and thus more instructive. However, perhaps it is unfair to 
complain about a book that was not published, when there is much to like about the 
book that was published. To return to the strengths of the book, the list of contributors 
to Cross Currents is impressive, with many of the most influential family law 
scholars of both countries represented. While collections of this sort sometimes elicit 
only average and recycled works, here the quality of the pieces seems to be 
predominantly, if not quite universally, very high. If the book struggles to be more 
than the sum of its parts, the reader may not mind, as the parts are so valuable. 


Brian H. Bix* 
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Andreas L. Paulus, Die internationale Gemeinschaft im Völkerrecht, Munich: 
C.H. Beck, 2001, 495 pp, pb-69.00.- 


The term ‘International Community’ is perhaps the most regularly quoted term in the 
context of international law and politics. One can hardly imagine a speech in the 
current Afghanistan crisis that does not call upon the solidarity of the international 
community or contemplate terrorist attacks on the foundations of the international 
community. The term is used so frequently that it is suspected to be completely 
meaningless. The recent publication by Andreas L. Paulus of the University of 
Munich, The International Community in Public International Law, therefore 
stimulates the curiosity of any international lawyer. 

The main body of Paulus’ book breaks down into two separate parts. Its first part 
addresses the terminology of ‘international community’ (pp 9-224), its second seeks 
for a concept of the ‘international community’ in public international law (pp 225- 
432). The author himself describes the first part as being theoretical and 
interdisciplinary, whereas the second is meant to be dealing with positive 
international law. 

Reading the first part, one is soon absorbed by the intensity of the described 
philosophical, sociological and legal concepts. Paulus’ starting point is the difference 
between ‘Gemeinschaft’ (community) and ‘Gesellschaft’ (society). Admittedly, this 
differentiation is primarily a German invention of the late nineteenth century; 
nevertheless it has been most influential and has conserved its importance in 
communitarian writing on the one hand and liberal theories on the other. Those two 
schools of thought are the poles between which discussion develops in modern 
international legal theory, sometimes more realistic, sometimes more normative. As a 
third and certainly unreconcilable alternative, the author discusses so called post- 
modern writers. 

The author has without doubt read almost every post-war utterance in western 
public international law. He writes about individual theories with deep 
understanding. The reader is well advised however, not to look into every footnote 
if he does not want to lose the thread. It is unfortunate that the footnotes quite often 
contain precious information which would have better been incorporated into the 
actual text, 

The second part concerns the law. Paulus first looks at the subjects of public 
international law. Despite the latest developments he sees the legal international 
community as a community of national states. He is certainly right to claim that the 
emergence of international legal norms depends on the good will of these original 
subjects of public international law. Nevertheless, the impact of international 
criminal law in particular on individuals has reached a level which cannot be justified 
by states alone. Even if it were correct that the nation state formerly was thought of as 
the entity which controls individuals entirely, the recent forced labour cases in the US 
and Germany, which are sadly not mentioned in the book, have shown that nowadays 
public international law is formed also by private actors. 

Paulus goes on to establish community principles. Public international law is in 
this context influenced by the dichotomy of principles that address the states, like 
sovereignty, autonomy or equality among states, and those that address individuals, 
eg human rights, protection of the environment or the right to sustainable 
development, to name but a few. The recent and generally undecided discussions 
about the relativity of human rights or the right to humanitarian intervention are 
grounded in this dichotomy. The author looks at two examples, the Pinochet case and 
the Kosovo intervention, to prove the actuality and difficulty of the tensions between 
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state and individual. The institutionalised international community, which is the UN, 
has not been able to harmonise these antagonists. The more one relies on the UN 
Charter as a constitution and takes the letter of the text seriously, as German authors 
tend to do (Paulus. is refreshingly un-German here), the more the system proves 
unable to bridge the gap. Paulus wants to fill the hole which emerges in this 
institution with the international community of states, which exists beyond and 
alongside the UN. He arrives at this conclusion by arguing that the concept of erga 
omnes obligations (implying ius cogens and international crimes of State) is 
applicable (and executable) by the addressee of these obligations, which is the un- 
institutionalised international community of states. If a State therefore violates its 
erga omnes obligation, any other State may as a representative and as a substitute for 
collective action by an institution claim breach of international law. In the Namibia 
case the ICJ has indeed pointed in this direction; in East Timor, however, it declined 
to follow the same path. 

Paulus’ approach to solving the sometimes painfully miserable lethargy of the UN 
system bears an intrinsic logic as it is carefully and systematically developed and 
excellently reasoned. Above all, it unfolds in a feasible way to promote and execute 
international obligations. It calls upon states to watch over each other more carefully 
and offers a realistic chance of overcoming bilateralism in public international law in 
favour of a more rights based community. However, Paulus sticks to the concept of 
public international law as a purely state based legal regime. The effectiveness of his 
approach, however, ends where 11 September 2001 begins. He certainly could not 
have foreseen what happened that day. His theory must nevertheless be measured 
against these latest challenges of the ‘international community’. Clearly, the 
institutionalised ‘international community’ is again unable to give an adequate 
answer to the terror attacks. But the classical, state based concept of public 
international law has proved unsuitable. The dissolution of the nation state has maybe 
reached such a level that we must begin to think beyond the state concept of the 
twentieth century. The adequate answer to terror attacks is international criminal 
prosecution and not military activity directed against any state that hosts terrorists. It 
would certainly enhance the functioning of public international law if the rights and 
duties of the individual would be stressed and strengthened further, as has been done 
by the Rome Statute for an International Criminal Court. 

These critical annotations do not alter the high academic quality of the book and 
the influence it merits and will without doubt have. I can only express the hope that 
there will be an English translation available soon as the English summary of eight 
pages, which is attached to the book, is far too short. 


Christoph J.M. Safferling* 


Alan W. Norrie, Punishment, Responsibility, and Justice: A Relational Critique, 
Oxford: Oxford University Press, 2000, x + 242 pp, hb £40.00. 


In his important and ambitious new book on criminal law, Alan Norrie attempts to 
steer a path between Kant and Aristotle, between individualism and 
communitarianism. Traditional English criminal law, according to Norrie, is stuck 
in a Kantian rut. Recently, some writers have begun to explore an Aristotelian 
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alternative, which regards the offender not as an autonomaton, but as the member of a 
community of norms and virtues. Norrie shares their dissatisfaction with arid Kantian 
atomism and formalism, but finds that in their eagerness to disavow Kant, these 
communitarians fail to preserve the fact that individuals do matter. 

A third, middle trail must be blazed. This alternative Norrie finds in the dialectical 
realism of Roy Bhaskar. Once we see the relation between subject and object, 
individual and community, as dialectical, we will no longer try to shoehorn criminal 
law doctrine into Kantian orthodox subjectivism or Aristotelian heterodox 
objectivism. Instead we will come to see the back-and-forth ‘of arguments and 
counter-arguiments in the theory and doctrine of criminal law for what it is: reality. We 
might as well face up to the fact, Norrie urges us, that dialectical relationality is as 
good as it gets. Criminal law is really neither here nor there, but ‘in-between,’ which is 
also where we find the subject, suspended between agency and context. Rather than 
fool ourselves into thinking that we could resolve the inherent antinomies of criminal 
law and the necessarily normative judgments it presupposes, we must face up to ‘the 
difficulty and ambivalence which accompany such judgments’ (p 233). 

Along the way to this conclusion, Norrie provides engaging discussions of a 
number of contemporary Anglo-American criminal law theorists, all of whom he 
exposes as being engaged in the to-and-fro inherent in the dialectic architectonic of 
the criminal law, without knowing it. Among the writers analysed by Norrie are John 
Gardner, Antony Duff, Michael Moore and George Fletcher. These close critical 
readings reflect the high level of sophistication achieved by English and Scots 
criminal law theory in recent decades. 

Norrie’s attempt to make a positive contribution is less successful, I think. Clearly, 
much work remains to be done if his general insight into the relationality of blaming 
is going to blossom into a comprehensive account of criminal law. Norrie might have 
set out writing this book with the goal — or the hope — of assembling, or at least 
sketching, such an account. In the end, however, he appears content to expose the 
contributions of others as unreflectively caught in the futile struggle to resolve 
irresolvable antinomies. 

Much of the book thus is taken up with previews, reviews of previews, contextual- 
izations, preparations, self-references, and ‘towards,’ which give it the feel of a 
protracted manifesto that does not quite deliver when push comes to shove. Norrie 
seems most comfortable discussing the work of other scholars. When it comes to 
laying out his own theory, after more than 200 pages of set-up, one gets the feeling 
that he has run out of steam. Surely he is right that there’s a difference in ‘the way in 
which we judge what we regard as the reprehensible conduct of those we like [and] 
that of those we do not’ (p 218). From this we learn that ‘individual subjectivity is not 
fixed with regard to a moral code, but rather shifts between vocabularies of right and 
wrong which social and historical contexts provide and agents mediate’ (pp 218-219). 
In other words, ‘[a]gents do things that can be interpreted in different and contra- 
dictory ways’ (p 219). 

All of this seems true enough, but I cannot help thinking that Norrie could have 
derived — and presumably will derive in his future work — more out of his far- 
reaching exploration of the nature of Kantianism and dialectical realism, not to 
mention his in-depth discussion of contemporary criminal law theorists, than that. I 
also doubt that Norrie will be satisfied with having made a merely analytical 
contribution, by exposing criminal law discourse for the dialectical flip-flop that it is. 

Interestingly — but somewhat surprisingly — Norrie resists one obvious substantive 
implication of his insight into the internally incoherent nature of criminal law: 
abolitionism. Perhaps criminal law does not make sense because punishment does not 
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make sense. Perhaps the irresolvable tension at the heart of criminal law does not 
reflect a dialectic of individual and context, but simply the irrationality of a 
traditional practice that has never seen any theoretical penetration other than more or 
less blatant apologetics. Perhaps Norrie has such a difficult time constructing a theory 
of criminal law, despite his best efforts to interrogate what he takes to be the very 
(Kantian) foundations of that practice, for the simple reason that no such theory is 
possible. 

So much for Norrie’s success in meeting the challenge he has set himself: to find a 
non-communitarian alternative to orthodox Kantianism in Anglo-American criminal 
law. This may be Norrie’s challenge; whether it is — or should be — the challenge of 
criminal law theory is another question. From the outside looking into contemporary 
English criminal law theory, to describe Anglo-American criminal law as Kantian 
might strike one as odd. And if there is no Kantian orthodoxy, then the task of 
debunking it would lose some of its urgency. I can only suppose that the connection 
between Kant and Anglo-American criminal law has been established in other 
contributions to English criminal law theory. Norrie here takes it largely for granted. 
(Has the assertion of Kantian orthodoxy already become orthodox in English 
criminal law theory?) As a matter of intellectual history, I can find no Kantian 
influence on English criminal law; I certainly can see none on American criminal 
law. It would be hard enough to identify Kant’s influence on German criminal law. 
Everyone seems to agree that German criminal law began with P. J. A. Feuerbach, 
who fancied himself a devout Kantian, but took from the master little more than a 
strict separation between law and morality, or rather law and morals. Otherwise, 
Feuerbach’s theory of general prevention was about as non-Kantian as one can get. 
Hegel had more direct influence on German criminal law theory, not least because he 
had followers among German criminal law writers who actually tried to work out the 
implications of his own remarks on the subject, and his more general views on legal 
and political philosophy (Késtlin chief among them). 

Norrie’s attempt to replace Kantian orthodoxy thus strikes me as premature. It 
might be worth one’s trouble actually to assemble a Kantian system of criminal law, 
rather than labelling the existing doctrine and theory of criminal law as Kantian, with 
the attendant, and familiar, pusb-me-pull-me of Kantianism and anti-Kantianism. 
That way, Norrie would have something, even if not quite an orthodoxy, to critique 
and reconstruct. 


Markus Dirk Dubber* 


Christine Bell, Peace Agreements and Human Rights, Oxford: Oxford University 
Press, 2000, xi + 409 pp, hb £45.00. 


This book offers an analysis of the substantive provisions and of the processes that 
resulted in peace agreements in four conflicts that bear an ethnic dimension — namely, 
South Africa, Israel/Palestine, Northern Ireland, and Bosnia Herzegovina. The author 
examines the function in peace processes and peace agreements of human rights law 
as declaring a set of minimum unnegotiable universal standards for the protection and 
promotion of human dignity. Because peace agreements often target harmonisation 
of relations between groups and entities — what one might call the communal focus of 
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peace agreements — and human rights generally target the individual, the title of the 
book suggests examination of the dynamic unleashed by any effort to reconcile the 
two. Inevitably, therefore, the book tackles complex and profound associations 
between group and individual rights, justice and peace, protracted social conflict and 
human rights law, and the role of international law and that of affected States in 
securing peace and security. In one sense, this is an ambitious project, but one that the 
writer meets with discipline and determination. The golden thread that runs through 
these somewhat disparate topics is the focus on the link between human rights law 
and peace agreements both as the goal of peace and as the basis and purpose for 
embarking on a peace building project. The author argues that while such a 
connection may easily be assumed, perhaps because of its prevalence in human rights 
instruments, in practice the precise nature of that connection is difficult to determine. 
The linking of human rights protection with peace-building is often challenged as 
partisan and idealistic. The view is examined that presenting human rights law as a 
set of unnegotiable minimum universal standards often opposes pragmatic peace- 
building initiatives that are based on the need for compromise, including compromise 
on human rights. While human rights negotiators insist that there is a real need to 
empty wounds of all the old infection before healing can start and that this is 
achievable only if provisions and mechanisms are inserted into peace agreements that 
ensure investigation and prosecution of human rights violators, in certain cases you 
would have nothing left if you cleaned out all the old infection without compromise 
on human rights. Fervent missionaristic pursuit of justice for the sake of upholding 
established human rights norms is shown to be inimical to achieving peace 
agreements in that it prolongs conflicts as every peace blueprint is judged and 
rejected or accepted primarily on the basis of whether it rewards aggression and 
ethnic cleansing or not. The writer settles for the need to recognise the interactive 
process of the law and the proscribed conduct. The two rely on each other for their 
development so that the one cannot operate regardless of the other — an interaction 
which imposes upon the human rights project the need to tolerate ‘imperfect peace’ 
as much as it welcomes ‘perfect peace’. 

The book differs from previous texts on the subject in that it focuses not on the 
much explored question of the connection between internal and international conflict 
and human rights abuses, but on the question of whether protecting human rights plays 
a positive role in conflict management, resolution, or transformation. The author 
focuses on the content of the peace agreement itself to determine the effect on the 
peace project if any, of the human rights project. She argues that peace agreements 
always refer to antecedent peace projects whose dynamics are underlined by 
procedural and substantive positions of stakeholders. To succeed, the peace project 
seeks to harmonise what are often extreme positions of stakeholders. Necessarily the 
peace project is premised on the need for stakeholders to compromise in order for the 
project to succeed. However, the human rights project is unequivocal about the need 
to justify recognised positive human rights of victims. Coupling the two differently 
oriented agendas becomes the matrix on which peace agreements are made. Often, 
this is achieved through a dynamic of trade-offs between group and individual rights. 
The strength of either agenda in persuading the other is manifested partly in the legal 
status accorded to the final peace agreement and its enforcement mechanism. Some 
are constitutional in nature while others are labelled merely as treaties or international 
agreements. Others have no clear legal status in spite of their reliance on legal 
language. Recognition of the interactive dynamic between the law and that which it 
seeks to regulate is for the author key to understanding the place and role of a peace 
agreement within a conflict. In turn, that enables an understanding of the potential and 
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limits of the human rights provisions that are inscribed into a peace agreement. The 
study is a valuable contribution to one of international law’s long-standing concerns of 
maintaining enduring peace, a concern whose processes are yet to be fully understood. 


Ben Chigara* 


Damian X.-Powell, Sir James Whitelocke’s Liber Famelicus 1570-1632: Law and 
Politics in Early Stuart England, Bem: Peter Lang, 2000, 264 pp, pb £12.00. 


As lawyer, parliamentarian and judge, Sir James Whitelocke was closely bound up 
with many of the constitutional wrangles that became matters of intense debate in the 
early seventeenth century. Whitelocke’s career exemplified the tensions that faced 
many persons of public prominence during this era. Owing to a celebrated speech in 
1610 against impositions and royalist notions of government, Whitelocke was widely 
acknowledged to be a stout defender of parliamentary rights. In 1613, he was briefly 
imprisoned after having incurred the wrath of Lord Ellesmere for presuming, as an 
advocate, to challenge the extent of the King’s prerogative power. Nevertheless, after 
being appointed as a judge of King’s Bench in1624, Whitelocke became implicated 
in attempts by the Crown to enlist the judiciary’s support against parliamentary 
opposition. Consequently, in 1640 the Long Parliament was moved to impeach him 
posthumously for judicial misconduct. 

Whitelocke’s life and career are here ably recounted by Damian Powell in a study 
which makes judicious use of Whitelocke’s Liber Famelicus, a notebook in which 
Whitelocke recorded his observations and achievements during the course of an 
eventful life. This source enables Powell to integrate the public and private worlds of 
a figure who played a significant role within this fascinating period of constitutional 
struggle. I have only one quibble: although Powell highlights Whitelocke’s 
background in both civil and common law, he does not, in my opinion, explain 
convincingly the extent to which Whitelocke’s civil law training might have shaped 
his belief that ‘the power of the King in Parliament is greater than his power out of 
parliament, and doth rule and control it’. In general, however, Powell’s study is a 
most valuable contribution to the literature of seventeenth century constitutional 
history. 

Martin Loughlin** 


Jean Clam, Droit et société chez Niklas Luhmann. La contingence des normes, 
Paris: Presse Universitaire francaise, 1997, iii + 337 pp, pb 148FF. 


Jean Clam is a philosopher working for the CNRS in Strasbourg. His book is intended 
not only as an introduction to Luhmann’s theoretical concepts relating to law and 
society, but also as an explanation of the motives that inspired Luhmann to engage in 
his life-long search for a new sociology. It was this relentless search that in his later 
years led him to the unfolding of a social theory of unprecedented abstraction and 
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complexity (autopoiesis) and to his persona as the detached (some would claim 
cynical) chronicler of modern society. Clam gives readers an opportunity to trace the 
development of Luhmann’s ideas on law from their early expression as an attempt to 
overcome what he saw as the major problem facing society — namely, how to devise a 
sociology which went 


beyond the substantialist, mechanist or even structuralist models ... a theory capable of 
approaching a formal system (or an organisation) not from the starting point of the way it 
sees itself, what it claims to be, its identity, its unity, but its difference, and of the 
multiplicity of its relations with its environment.’ (p 54, emphasis in original) 


The problem that Luhmann posed for the sociology of law in the 1960s was how the 
legal system could be deployed to reform administrative organisations at a time when 
it was no longer possible to provide any definitive account of what these 
organisations were. It was a problem that he saw as having enormous practical 
implications for politics. The task of developing a theory that would solve this 
problem did not begin, as some have suggested, as an exercise in metaphysics. 
Luhmann wanted rather to save politics from the frustrations and wasted efforts that 
resulted from treating social organisations as if they were objects, entities or even 
collections of people. The only way to do this was to lift sociology into what he saw 
as a second degree of enlightenment. This could be achieved only by bringing to an 
end the continuing Enlightenment tradition of theorising the social by way of an 
unshakeable belief in an accessible world of facts — a belief based on the ideas of a 
classical ontology of individualised norms, behaviours and self-understandings (what 
Clam calls ‘onticity’) — and then launching sociology into the ultimate insecurity of 
seeing society as the complex operations of communications with no certain 
outcomes. For Luhmann social reality is not accessible through intuition or 
individual beliefs. Rather, it is irrevocably shaped by functionally differentiated 
systems of communication (such as law, politics and economics). He was able to 
show that the way to understanding the social world is, and will remain, blocked so 
long as we rely on self-descriptions generated by societies that wish to see themselves 
as ‘enlightened’ and as bound together by consensual, humanistic values. 

What Clam offers his readers is not a chronological account of the theory’s 
evolution, but rather a thoughtful and wide-ranging introduction to the main themes 
of systems theory as they emerge and re-emerge throughout Luhmann’s writings. His 
skilful and well-researched narration allows him to weave together the many threads 
of Luhmannian theory so that what emerges inexorably and inevitably as one 
progresses through the book is Luhmann’s unique vision of the social world and of 
the role of law within that world. Luhmann’s account of the importance of the legal 
system does not simply take as given the various ways in which law describes its own 
value for society, as managing conflict, resolving ethical dilemmas or maintaining 
social order or in the way that it is portrayed by liberal lawyers as promoting and 
protecting those universal values of justice, equality and individual rights. Rather, it 
sees law as performing the essential role, for a society consisting of communicative 
systems, of transforming formless information into meaningful communications 
which have the specific function of stabilising normative expectations in the face of 
actions that contradict such expectations. 

Clam’s point of departure is Luhmann’s early publications, which, as Clam points 
out, are often neglected. He extracts from these works Luhmann’s detailed and 
sophisticated ideas on the relationship between law, administration and politics and 
so makes available aspects of Luhmann’s work which have tended to be masked by 
the less practice-oriented nature of his later, autopoietic writings. In doing so he 
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effectively answers those left-wing critics of Luhmannian theory who see it as a 
sterile, conservative doctrine which makes social institutions, such as law, appear as 
‘functional’ and, as such, impregnable to forces of change. Yet function analysis, for 
Luhmann, is not based on any pre-conceptions of society’s survival needs. ‘There are 
no facts’, Claim points out, ‘but only variables,’ and ‘[tJhe variables in question are 
not core concepts but relations or, more exactly, relationships between elements, 
which the system calls functions.’ (p 184) Social functions, in classical 
functionalism, therefore, are no more than the roles that social systems attribute to 
themselves and to other systems, their ‘self-descriptions’. For Luhmann, however, 
the unchanging function that law performs has nothing to do either with conservative, 
functionalist ideas or critical ideologies concerning the social role of the legal 
system. It is rather the role of law to organise communications — continuously 
offering the possibility, against the odds, of stabilising social norms over time and so 
countering the unstable lessons of experience. Laws remain as law, and expectations 
can be based upon them, even though they may be disobeyed or disregarded and even 
though observers of law may cast doubt upon their validity. 

Similarly, Luhmann’s concept of power may, at first glance, appear to be close to 
Weber’s description as ‘the chance that one or more persons within a social 
relationship can assert their will, even despite the opposition of others, and 
irrespective of the basis for this chance’. Yet Luhmann’s theory of power is a 
fundamental restatement of Weber’s. Luhmann, like Weber, recognises the exercise 
of power whenever the motivation exists to accept and conform to the selections of 
others (p 186). The difference from Weber, however, is that, in Luhmann’s account 
the chances of exercising power successfully are jeopardised whenever there is resort 
to violence or compulsion. Power, as a stabilising force for social communications 
and so for society, is likely to be successfully deployed, and its potential for 
expansion throughout society fully exploited, when and only when ego, the purveyor 
of power, has a ‘an equal choice to compel or not to compel’ and alter, the ‘victim’, 
also has available the alternative of not submitting to the ego’s pre-selected choices. 
(p 186). If no such choices are available to either ego or alter, what we have is 
compulsion and, the resulting closing down of all channels of communication and a 
loss of opportunities for the deployment of power. For Luhmann, then, as Clam 
explains, power is ‘potential for power ... which increases ... in a society to the 
extent that society produces alternatives.’ (p 189) The enormous value of law, as an 
autonomous system of communication, lies in its scope for decentralising and 
disseminating the opportunities for power in the way that it offers choices and in so 
doing, liberates the administrative arm of politics from rigid, automatic, compulsion- 
based regulation. 

Clam, like Luhmann, does not offer any answers to contemporary questions 
concerning the difficult and ever-changing relationship between law and politics. Nor 
does he enter into the emotionally-charged debate which preoccupies several 
English-speaking legal scholars as to whether or not autopoietic law should be seen 
as removing any notion of individual responsibility from its decision making 
processes. Instead, what he provides is a highly original and intelligent interpretation 
of Luhmann’s ideas which places autopoietic theory at the forefront of an emerging 
science of meaning which is far removed from any psychological and linguistic 
accounts of human understanding. For Clam, Luhmann’s important contribution has 
been to bring to sociology a recognition of the total fluidity and insecurity of society 
— its improbability. As he states (citing from Luhmann’s Die Wissenschaft der 
Gesellschaft) on the final page of his book: 
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‘Modem society’ confronts us with the paradox that ‘it exists and perpetuates itself without 
any alternative’. There is no alternative to the continual invention of new alternatives. The 
sole choice which is forbidden to modern society seems to be that of returning to the non- 
choice of a being without contingency, (p 324). 


Any suggestion that Luhmann is merely engaged in heaping abstraction on 
abstraction or metaphor upon metaphor and has little of value to say about ‘the 
real world’ could not be more mistaken. The apparently ephemeral nature of a legal 
system which is ‘nothing but communications’ is, for Luhmann, a fascinating reality 
capable of producing ever more fascinating realities, and these can be understood and 
analysed only by abandoning the notion of law as a force for justice and equality (or 
equally as a force for injustice and inequality). To enter Luhmann’s theoretical world 
is to accept the challenge that any understanding can lead only to greater complexity 
and to the need for even more understanding. The ‘tasks’ are infinite and unending. 
They are never completed and the resolution of each intellectual challenge does not 
lead one any closer to ‘Home’ or ‘the Solution’, but directs one instead to a more 
difficult challenge. 

This is not an easy book. First, there is a tension throughout between Clam the 
guide to Luhmann’s complex theoretical ideas and Clam the philosopher seeking to 
evaluate and interpret Luhmann’s ambitious project as a major contribution to 20th 
Century thought. And it is the second Clam who more often than not wins this 
struggle. Secondly, even English readers, who, like this reviewer, possess some 
knowledge of French will not find the language easy and, to add to the difficulties, 
some of the technical words, such as ‘symbolicité’, ‘opaciser’, ‘ininsérabilité and 
‘onticité’ are Clam’s inventions and do not appear in any French/English dictionary. 
Thirdly, there is no index. Fourthly, searching in the bibliography for Luhmann’s 
publications referred to in the text by such abbreviations as ‘Fff’, ‘RuA’ and ‘SA’ 
becomes on each occasion a tedious and time-consuming occupation. Nevertheless, 
there is so much original and interesting material in this book that it has to be 
compulsory reading for anyone seeking to broaden and deepen their knowledge and 
understanding of Luhmann’s theoretical ideas on law and politics. One can only hope 
that those whose French is not up to the task will not have to wait long for an English 
translation. 

Michael King* 





* Department of Law, Brunel University. 
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Constitutional discourse has perhaps never been more popular, nor more 
comprehensively challenged than it is today. The development of new 
constitutional settlements and languages at state and post-state level has to be 
balanced against the deepening of a formidable range of sceptical attitudes. These 
include the claim that constitutionalism remains too state-centered, overstates its 
capacity to shape political community, exhibits an inherent normative bias 
against social developments associated with the politics of difference, provides a 
language easily susceptible to ideological manipulation and, that, consequent 
upon these challenges, it increasingly represents a fractured and debased 
conceptual currency. A rehabilitated language of constitutionalism would meet 
these challenges through a version of constitutional pluralism. Constitutional 
pluralism recognises that in the post-Westphalian world there exists & range of 
different constitutional sites and processes configured in a heterarchical rather 
than a hierarchical pattern, and seeks to develop a number of empirical indices 
and normative criteria which allow us to understand this emerging configuration 
and assess the legitimacy of its development. 


Introduction 


The declining years of the 20th century have been described as the ‘Weltstunde des 
Verfassungsstaates’ — the global hour of the constitutional state.! As an empirical 
generalisation, there is some support for this proposition. In Eastern and Central 
Europe, the post-Communist establishment of liberal democratic regimes has been 
accompanied by the gradual emergence of new constitutional settlements, and by 
vigorous debate over the precise model of constitutionalism the final form of these 
settlements should represent.2 In Germany, reunification required significant 


* Professor of European Law, European University Institute, Florence; Professor of Legal and 
Conshtutional Theory, University of Aberdeen. This is an amended version of a paper delivered to the 
MLR '‘Constitutionalism in Transition’ seminar at the University of Leeds in July 2001. Thanks to all who 
participated and offered comments and criticism, especially to Zenon Bankowsla, John Bell, Ruth Fletcher, 
Colm Harvey, Allan Hutchinson, Martin Loughlin, Therese Murphy, Jo Shaw and Jim Tully. Thanks also 
to Damian Chalmers, Hans Lindahl] and Gerry Neuman, who offered constructive suggestions at various 
stages in the development of the finished version. 


1 P. Haberle, ‘Verfassungsentwicklungen in Osteuropa — aus der Sicht der Rechtsphilosophie und der 
Verfassungslehre’ (1992) 117 Archiv des offentlichen Rechts 169, at 170. 

2 See eg D. Howard (ed), Constitution-Making in Eastern Europe (Washington DC: Woodrow Wilson 
Center Press, 1993); J. Elster, ‘Consttution-Making in Eastern Europe’ (1993) 71 Public 
Administration 169. 
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adjustment of the constitutional machinery, if not a brand new model.? In Britain, 
the comfortable clothes of the unwritten constitution came to assume an 
increasingly threadbare appearance to large sections of the political classes and 
New Labour’s project of institutional reform, however disappointing to some, has 
marked a new intensity of engagement with constitutional issues.4 In Western 
Europe more generally, the accelerated growth over the last decade of the European 
Union and its development of state-like characteristics such as representative 
institutions of government, a common currency, influence over macro-economic 
policy and social welfare policy, a policing capacity and a concern with the security 
of its own external borders, has led to a new interest in its constitutional status, 
direction and institutions, and also a higher public and political profile for the 
constitutional institutions (especially the constitutional courts} of its fifteen 
national members as they seek to negotiate the balance of authority between state 
and Union. Outside Europe, too, there have been many instances where 
constitutionalism has become a more dominant political theme. To name but two, 
the transition to a democratic South Africa has already produced a landmark, the 
new Constitution of 1996 — the effectiveness or otherwise of which is generally 
regarded as crucial to the long-term viability and legitimacy of the new regime;’ 
and the heightened profile of human rights institutions at both the international level 
(including the United Nations and regional bodies such as the Inter-American 
Charter and the European Convention of Human Rights)* and the domestic level 
(notably, the Canadian Charter of Fundamental Rights and Freedoms of 1982)° has 
sparked a new concern with constitutional rights jurisprudence as a way of 
accommodating individual entitlements and group aspirations within national, sub- 
national, trans-national and supra-national political spaces on every continent. 
More examples of constitutionalising trends will emerge in the course of our 
discussion; but a first priority is to convey something of the other side of the story. 
For in this very same historical ‘hour’, the very ideas of constitutionality — the 
basic structures and mechanisms through which ‘actually existing’ constitutions 
are formed and identified, and of constitutionalism — the normative discourse 
through which constitutions are justified, defended, criticised, denounced or 
otherwise engaged with! — have also been subject to a perhaps unprecedented 
range and intensity of attack. My aim in this paper is to map the various forms 


3 See eg K. H. Goetz and P. J. Cullen (eds), Constitutional Policy in Unified Germany (London: Prank 
Cass, 1995). 

4 The literature 1s enormous. Far a recent overview, see V Bogdanor, ‘Constitutional Reform’ in A 
Seldon (ed), The Blair Effect: The Blar Government 1997-2001 (London: Little, Brown and Co, 
2001) 139 

5 See eg A-M. Slaughter, A. Stone Sweet and J. H. H. Weiler (eds), The European Court and National 
Courts Doctrine and Jurisprudence: Legal Change in its Social Context (Oxford: Hart, 1998) 

6 On the debate over the constitutionalization of the European Umon more generally, see eg C. Joerges, 
Y. Meny and J. H. H. Weiler (eds), What Kind of Constitution for What Kind of Polity’? Responses to 
Joschka Fischer (Florence: Robert Schuman Centre, 2000); J. H. H. Weiler, The Consttution of 
Europe ‘Do The New Clothes Have an Emperor?’ and Other Essays on European Integration 
(Cambridge: Cambcidge University Press, 1999). 

7 See eg H Corder, ‘South Africa's Transitional Constitution: Its Design and Implementation’ (1996) 
Public Law 291. 

8 See eg HJ. Steiner and P. Alston (eds), International Human Rights in Context: Law, Politics, 
Morals, (Oxford. OUP, 2nd ed, 2000). 

9 See eg D. Beatty, ‘The Canadian Charter of Rights: Lessons and Laments’ (1997) 60 MLR 481. 

10 On termimological questions, see eg N Walker, ‘European Constitutionaliam and European 
Integration’ (1996) Public Law 266-90; P. P. Craig, ‘Constitutions, Constitutionalism and the 
European Union’ (2001) 7 European Law Journal 125. 
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these attacks have taken, to argue that the challenges they pose to the notions of 
constitutionality and constitutionalism are genuine and serious, yet to contend that 
these ideas remain worth defending and promoting, and are best done so through a 
version of what is termed constitutional pluralism. 


Five critiques of modern constitutionalism 

The critiques in outline 

Five major lines of explicit or implicit criticism of modern constitutionalism run as 
follows. A first criticism holds that constitutionalism, given its traditional statist 
framework and continuing statist legacy, is increasingly unable to explain or to act 
as a container and steering mechanism for the major contemporary circuits and 
flows of political, economic and social power which escape the state. A second 
criticism focuses on the dangers of what we might term constitutional fetishism. 
This criticism holds that an undue concentration upon — even enchantment with — 
constitutionalism and constitutional structures overstates the explanatory and 
transformative potential of constitutional discourse and frustrates, obstructs or at 
least diverts attention from other mechanisms through which power and influence 
are effectively wielded and political community is formed and which should 
instead provide the central, or at least a more significant, focus of our regulatory 
efforts and public imagination. A third criticism concerns the normative bias of 
modern constitutionalism, its tendency to favour certain interests and values over 
others and its failure to provide a level playing field within which all relevant 
interests and values may be authentically and fairly engaged. A fourth criticism 
concerns the role of constitutionalism as an ideological resource and the propensity 
of many to clothe their interests, ideas or aspirations in constitutional garb, not 
because of a commitment to certain normative standards which may be represented 
or suggested by constitutionalism but because of the symbolic authority which they 
hope to draw upon by so doing. Each of the different critiques considered thus far 
has different starting points and trajectories. Within each critical posture, 
moreover, there is considerable diversity, but there is also a great deal of 
convergence and overlap between these positions, not least in that they are all 
informed by or at least lent new urgency by the gradual escape of political power 
and authority from the state. A fifth and final criticism, in tum, is closely and 
complexly related to the other four considered collectively — indeed, in a sense is a 
cumulation of the other four critiques and the various responses to these critiques. 
It concerns the disputed or debased conceptual currency of constitutionalism. 
Constitutionalism, from this angle, has become a highly protean notion, its field of 
possible signification increasingly wide and diverse, so raising the prospect of its 
supplying too indeterminate a discourse to be of any compelling or even persuasive 
normative value in principle or to provide a viable point of reference for the 
mobilisation of a broad consensus of public and political opinion in practice. 

If these lines of criticism — statist legacy, fetishism, normative bias, ideological 
exploitation and debased conceptual currency — speak to the range of criticisms of 
modern constitutionalism, they also provide a measure of its intensity. This is 
because each line of criticism has the potential not only to challenge particular 
forms of constitutional discourse, but even to cast doubt upon the abiding value of 
the very idea of constitutional discourse in some if not all settings. As we shall see, 
the arguments from state-centredness and fetishism may suggest the refashioning 
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of constitutionalism along more relevant and appropriate lines, but may equally 
suggest that constitutionalism is beyond rehabilitation as a major container of 
public power or source of political imagination in a globalising world. The 
argument from normative bias may indicate various ways of correcting that bias, 
but may on the other hand indicate that the very form of constitutionalism is 
inherently and irremediably prejudiced in favour of this or that set of interests or 
values. The argument from ideological exploitation may view such exploitation as 
an unattractive yet bearable cost of a basically affirmative practical discourse, or as 
irredeemably corruptive of that discourse. And finally, reinforcing the intensity of 
the overall challenge to constitutionalism, it is precisely the diversity of the 
attempts to engage with the first four problems within constitutionalism rather than 
through a rejection of constitutionalism which accounts for the contemporary 
acuteness of the fifth criticism, the increasingly stretched and disputed intellectual 
currency of constitutionalism. Let us now flesh out this line of argument by 
looking at each of the first four criticisms in a little more detail, before returning to 
the fifth criticism as a point of departure for replotting the constitutional map. 


State-centredness 


The increasing marginality and distorting effect of a state-centred constitutionalism 
has become a familiar refrain of legal and constitutional thought, just as the 
limitations of a state-centred perspective as a redoubt of social and political theory 
and practice provides an increasingly common point of reference for much 
contemporary work on ‘globalisation’ within the cognate disciplines of sociology, 
political theory, political science and international relations.!! A broad array of 
arguments converge around the basic proposition that the homology of territory, 
community and political capacity which was the historical project of the national 
or plurinational!? state of the Westphalian age has come to an end.!3 Increasingly, 
through the denationalisation of capital investment, culture, travel and 
communications media we confront forms of power and social organisation which 
escape the template of the state into more local, private or transnational domains, 
and both in response to and reinforcing this dislocation, we find new forms of legal 
tule and political community in and between sub-state, transstate, supra-state and 
other non-state units and processes. At the constitutional level, this challenges the 
role of the modern state constitution as ‘a central mechanism which enabled the 
recognition, co-ordination, assimilation and self-legitimation of the legal and 








11 For a richly cross-disciplinary introduction to this burgeoning literature, see D Held, A. McGrew, D. 
Goldblatt and J. Perraton, Global Transformations (Cambridge: Polity, 1999), and rts companion 
reader, D. Held and A. McGrew (eds), The Global Transformation Reader (Cambridge: Polity, 2000). 

12 See eg M. Keating, Plurmatronal Democracy: Stateless Nations of the United Kingdom: Spain, 
Canada and Belgium m a Post-Sovereign World (Oxford: OUP, 2001). 

13 To name but two particularly clear and incisive recent overviews; M. Zurn, ‘Democratic Governance 
Beyond the Nation-State The EU and Other Intemational Institutions’ (2000) 6 European Journal of 
International Relations, 183, M. Keating, ‘Europe’s Changing Politcal Landscape: Temtorial 
Restructuring and New Forms of Government’ in P. Beaumont, C Lyons and N. Walker (eds), 
Convergence and Divergence in European Public Law, (Oxford: Hart, 2002). A third excellent 
overview, albeit drawing more sceptical conclusions about the extent of viable and legitimate 
structural change even ın the light of these disjunctive trends, ıs C. Offe, “‘Homogeneity” and 
Constitutional Democracy: Coping With Identity Conflicts Through Group Rights’ (1998) 6 Journal 
Of Political Philosophy, 113, for cnticism of Offe’s scepticism in the context of the German debate 
on post-natonalism, see J. Habermas, The Postnational Constellation: Political Essays (Cambridge. 
Polity, 2001) 100, 101; see also J. Habermas, “Why Europe Needs a Constitution’ (2001) 11 New Left 
Review (Sep-Oct). 
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political systems’.'* Instead these organizing and legitimating mechanism are now 
dispersed across a broad range of sites of authority, from the EU — by far the most 
pressing challenge to and counter-indicator of state constitutionalism in the eyes of 
European commentators at least — to other more or less mature forms of legal 
regulation at the local, regional and global level, and ranging across a wide 
organizational continuum from ‘public institutions’ whose claims to legitimacy 
and regulatory capacity display significant similarities to those of the constitutional 
state to ‘private’ processes which concentrate on the self-regulation of particular 
communities of interest or domains of practice. 

We should be careful neither to overestimate nor to underestimate the extent to 
which contemporary thinking on constitutionalism is alert to this challenge. As 
already noted, there is now a critical mass of constitutional writing which is aware 
or claims to be aware of the limitations of state constitutionalism. Yet we can 
easily be misled by this. To begin with, the volume and degree of consensus within 
one particular political and academic community should not prompt the facile 
conclusion that ‘we are all post-nationalists now’. By and large, and reflecting a 
trend evident in the division of labour across the humanities and social sciences 
generally,!> those who write about post-national tendencies tend to be those who 
are already convinced that these trends are important, while those who do not and 
who instead continue to work on state-framed questions presumably do so because 
they believe them to be at least equally worthy of attention. And while in tura this 
state-centredness by no means necessarily implies dismissal of the value of the 
post-national project, it certainly does not imply its uncritical acceptance. 

But in any case we cannot properly grasp the quality of the challenge to state- 
centred constitutionalism and the quality of response to that challenge by a simple 
head count — by a crude calculation of the division of labour. For we must also 
address a more significant set of objections to the statist legacy which concentrates 
on influence rather than focus. This set of objections holds that even those whose 
constitutional horizons extend beyond national borders continue to view these 
horizons through a blinkered statist lens and thus to misread or distort what they 
see. This objection is made in both general terms ~ and here again the echoes sound 
across the social sciences and humanities generally — and also in three more 
specific, law-centred forms. 

As to the general objection, this has to do with exposing certain deep epistemic 
assumptions carried over from the Westphalian age. As Shaw and Wiener nicely 
put it, the ‘often invisible touch of stateness’!® is apt to compromise understanding 
of non-state or post-state entities or processes. Similar sentiments underpin 
Michael Zurn’s critical categorisation of much of the mainstream of international 
relations and comparative politics as premised upon a ‘methodological 


14 D Chalmers, ‘Post-Natonalism and the Quest for Constitutional Substitutes’ (2000) 27 Journal of 
Law and Soctety 178, 179. 

15 See, relatedly, Michael Keating’s critique of tradstional paradigms of international relations and 
comparative political science as taking state sovereignty for granted and so falling to engage in 
research which takes seriously other forms and levels of political community; ‘Sovereignty and 
Plunnaticnal Democracy’ Problems in Political Science’ m N. Walker (ed), Sovereignty in Transition 
(Oxford. Hart, forthcoming). In a different disciplinary context, the same point is made, but in the 
opposite direction (ie against the presumed centrality of literature which takes cultures other than 
dominant state cultures seriously) by B. Barry, Culture and Equality: An Egalitarign Critique af 
Mulnculturalism (Cambridge: Polity, 2001) ch 1, in which he is sceptical of the suggestion within the 
‘multiculturalist’ literature that because its basic premises are rarely challenged head-on they are now 
generally within normative political 

16 J. Shaw and A. Wiener, "The Paradox of the European Polity’ in M. Green Cowles and M. Smith 
(eds), State of the European Union 5: Risks, Reform, Resistance and Revival (Oxford: OUP, 2000). 
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nationalism’ which continues to view ‘states and their governments as the basic 
units of political analysis’, or Anne-Marie Slaughter’s exposure of and challenge 
to the ontology of ‘interdependence’ which has traditionally reduced the general 
condition of global relations to one in which ‘states are mutually dependent on and 
vulnerable to what other states do’ .!8 

But along which particular routes — or, more pejoratively — down which blind 
alleys do these deep epistemic assumptions lead in the field of legal and 
constitutional analysis? First, and most obviously, there is the route taken by an 
obdurately defensive internationalism. This approach which, premised on the 
continuing integrity of state sovereignty, is the external complement and 
intellectual counterpart to internal state constitutionalism, seeks to grasp and 
contain all the transformations of authoritative structures and processes beyond the 
state within the traditional paradigm of international law. As regards the debate 
about the proper legal character of the EU, for example, there is a school of thought 
which emphasises the continuing role of the states as ‘masters of the treaties’ and 
which, on that basis, continues to depict the new legal order in terms of a very old 
international law pedigree.!9 In so doing, it resists or downgrades an alternative and 
increasingly influential constitutional account, which would concentrate instead 
upon the self-affirming constitutional discourse of the European Court of Justice in 
a series of key early judgments, upon the cue subsequently taken by other 
European institutions, and upon all that has flowed from that in terms of the 
flourishing of a broader public debate on European constitutionalism.” Of course, 
in their own terms, neither narrative is false or incoherent. It makes no sense, and 
leads nowhere, to enter into a factional debate about the proper intellectual 
copyright of the new European legal order. We cannot find firm epistemological 
ground beyond the world-views of the different disciplines upon which to declare 
that the new order is either international (and intergovernmental) or constitutional 
(and supranational), or even that is more of one than of the other, for it is entirely in 
keeping with the canons of internal consistency for internationalists to conceive of 
it one way and for constitutionalists to conceive of it the other. The point is that 
neither discourse is adequate in itself. We miss something of significance if we 
disregard the internationalist origins, but we surely also miss something of more 
novel significance if we disregard the subsequent emergence of a mode of 
institutional thinking at the EU level which bears at least a family resemblance to 
the forms of institutional thinking with which we are familiar from the 
constitutional traditions of states. International law can no longer tell the whole 
story, and to the extent that it still claims to do so, it remains trapped in the limiting 
framework of thought referred to above. 

In the second place, even if defensive internationalism is overcome, there are a 
series of ‘problems of translation’?! of the core normative concepts of con- 


17 M. Zum, ‘On the Conceptualization of Postnational Politics. The Limits of Methodological 
Nationalism.’ Paper presented to Workshop on Global Governance, Robert Schuman Centre, 
Florence, April 2001. 

18 A-M. Slaughter, ‘Abram Chayes: A Tribute’ (2001) 114 Harvard Law Review 682, 684. 

19 See, eg A. Pellet, ‘Les Fondements Juridiques Internationaux du Droit Communautaire’ Collected 
Courses of the Academy of European Law, Volume V (1994), Book 2, 211. See also T. Schilling, "The 
Autonomy of the Community Legal Order. An Analysis of Possible Foundations’ (1996) 17 Harvard 
International Law Journal, 389, together with lus ‘Rejoinder: The Autonomy of the Community 
Legal Order’ (1996) Harvard Jean Monnet Working Paper Series, responding to Joseph Weiler’s 
reply to Schilling’s earlier article; Weiler, n 6 above, ch 9. 

20 See eg Craig, n 10 above. 

21 Weiler, n 6 above, 270. 
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stitutionalism from the state to the non-state domain. There is an enduring 
tendency, as Shaw and Wiener, have observed, to measure many of the supposed 
normative shortcomings of post-state entities such as ‘deficits of democracy, 
legitimacy, accountability, equality and security’? in terms of a statist template 
and against the benchmark of a (real or imagined) statist standard. This is 
unsurprising. After all, the vocabulary with which we seek to make normative 
sense of political entities, including all the key values listed above, even if not 
originating with the modem state, has nonetheless undergone centuries of 
development and refinement within the context of the state. For example, as is 
now familiar ground within the European debate, the idea of democracy makes a 
particular kind of sense, suggesting particular types of institutional possibilities and 
supporting particular types of general normative objectives, in the context of the 
relatively culturally homogenous ‘demos’ of the nation state. In the EU setting by 
contrast, the ‘demos’ is, at best, a more fragile accomplishment, requiring a 
different type of institutional programme to nurture or sustain it, and, indeed, the 
overall normative purpose of democracy at the EU level must also be adjusted to 
take account of the new multi-level articulation of democratic institutions and our 
assessment of the nature of the relationship between the different levels. In this 
new enterprise, the lessons of state democracy are only of limited use, and, indeed, 
unless this limitation is acknowledged, they can skew understandings of what is at 
stake and distort projected responses. And, of course, what is true of the 
difficulties of normative translation of individual terms such as democracy may be 
even more resoundingly true of the portmanteau idea of constitutionalism, which 
seeks to provide an organising framework of practical reasoning for the application 
and balancing of particular political values. 

A third limitation associated with the deep epistemic assumptions of state- 
centred constitutionalism is more vaguely defined, but in a sense more deep- 
rooted. What we are concerned with here might be termed the ‘public institutional 
prejudice’ of the state constitutionalist legacy. Even if we can free ourselves from 
the straitjacket of traditional international law, and even if we can overcome the 
formidable hurdle of normative translation, it may be argued that the very 
institutional form of constitutional thinking is inadequate to capture post-national 
trends. It is undoubtedly true that constitutional thought is dominated by the image 
of public institutions holding the centre of political and economic life. A simple 
comparison underlines this point. In political science there has been an active 
debate in recent years over the so-called ‘new institutionalism’.** But in 
constitutionalism, because of its emphasis upon the polity-constitutive or polity- 
consolidating role of the juridically sanctioned organs of the state, there has never 
been anything but institutionalism as an anchoring idea, even if the justificatory 
discourses for this institutionalism have been richly varied and fiercely contested.” 








22 See n 16 above. 

23 See eg Weiler, n 6 above, ch 8. 

24 Emerging around 1970 in the area of comparanve politics, notably in the work of Jean Blondel, 
Samuel Finer and Juan Linz, all of whom were instrumental in redirecting the attention of political 
scientists to the design, normative structure and influence of government (and other) institutions and 
away from the functionalists’ and system analysts’ concentration on inputs and outputs. For an 
overview, see eg J.-E. Lane and S. Ersson, Comparative Politics: An Introduction and New Approach 
(Cambridge: Polity, 1994) 20-24, for a recent restatement, see the same authors’, The New 
Institutional Politics: Performance and Outcomes (London and New York. Routledge, 2000). 

25 For a recent treatment of this vanety, reassessing the constitutional significance of the three major 
models of law as custom, law as command and law as foundational right, see M. Loughlin, Sword and 
Scales: An Inquiry into the Relationship Between Law and Politics (Oxford: Hart, 2000). 


© The Modern Law Review Limited 2002 323 


The Modern Law Review [Vol. 65 


Yet for some commentators on post-national trends, this public institutional form is 
viewed as every bit as much a doubtful legacy as is the state-derivative content of 
constitutional norms. From this perspective, constitutionalism beyond the state is 
not, or not principally about the emergence of new but apparently familiar 
institutional complexes in emerging political centres or ‘polities’ such as the EU, 
still less in the less developed orders of the WTO,” NAFTA? or the ‘international 
community’ as represented through the United Nations Charter and Treaties?8 — all 
of which emerging centres have also attracted the interest of institutionally- 
oriented constitutionalists. Instead, it is argued, post-national constitutionalism or 
legal post-nationalism more generally — whether or not, as with the coining of 
terms such as ‘civil constitutions’? or ‘constitutional substitutes’, the language 
of constitutionalism is deemed sufficiently supple to account for the new 
regulatory forms in question — should be seen as a species of normative order 
which is to be found in processes or relations?! or networks?? or in forms of 
private,3? hybrid or pluri-political ordering% which are not institutionally-nested 
and polity-centred in the same way as the traditional state constitutional order. As 
suggested by the range of labels used to brand legal post-nationalism, and also in 
the differing views as to whether this new product should be marked 
‘constitutional’ at all, these non-institutional visions themselves exhibit a rich 
variety, and are by no means mutually compatible. Yet these perspectives are 
united in one view at least — that a post-national constitutionalism exclusively or 
even predominantly of public institutions — of post-state polities, is an unhelpfully 
limiting perspective, perhaps even an implausible starting point for a form of 
practical reasoning trying to capture and shape the quality of a post-state 
configuration of constitutional authority. 


Constitutional fetishism 


Whereas the first critique is concerned with the disabling legacy of the statist frame 
within which constitutionalism has been nurtured, the second is concerned with the 
more general limitations of any constitutional discourse as a means to capture the 
nature of social and economic relations and articulate the contours of political 
choice. Two examples, in many respects very different in theoretical grounding, 
tone and sympathy will serve to illustrate this second theme. 


26 On the constitutional dimension of the WTO, see eg G. de Burca and J Scott (eds), The EU and the 
WTO. Legal and Constitutional Issues (Oxford: Hart, 2001). 

27 On the place of NAFTA within the emerging complex of postnational economic institutions, see F. M. 
Abbott, ‘The North American Integration Regime and its Implications for the World Trading System’ 
in J. H. H. Weiler (ed), The EU, the WTO and the NAFTA: Toward a Common Law of International 
Trade (Oxford: OUP, 2001). 

28 See eg B. Fassbender, “The United Nations Charter as Constitution of the International Community’ 
(1997) 36 Columbia Journal of Transnational Law 529. 

29 G. Teubner, ‘Societal Constitutionalism: Alternatives to State-Centred Constitutional Theory’ Paper 
Given to Workshop on Constitutionalism and Transnational Governance, EUI Florence, December 
2001. 

30 Chalmers, n 13 above. 

31 J. Shaw, ‘Process and Constitutional Discourse in the European Union’ (2000) 27 Journal of Law and 
Soctety, 4, 37. 

32 K.-H. Ladeur, “Towards a Legal Theory of Supranationality — The Viability of the Network Concept’ 
(1997) 3 European Law Journal 33. 

33 See eg Teubner, n 29 above, and ‘“Global Bukowina”: Ce ee 
Teubner (ed), Global Law Without a State? (Aldershot: Dartmouth, 1997) 3. 

34 See eg C. Joerges and J. Neyer, ‘Prom Intergovernmental Bargaining to Deliberative Political 
Processes: The Constitutionalsation of Comitology’ (1997) 3 European Law Journal 273. 
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In response to a burgeoning literature dedicated to thinking normatively and 
strategically about the development of a European Constitution?’ — documentary or 
otherwise — and to a marked increase in the ‘constitutional tempo’ of the ‘semi- 
permanent Treaty revision process’* as highlighted by the recent promulgation of 
a Charter of Fundamental Rights for the EU and the inauguration of a strong post- 
Nice agenda of constitutional reflection, Ian Ward has cast a critical eye over the 
object of these preoccupations.2” His basic premise is a simple one — that ‘political 
imagination’ is not or not merely a function of constitutional discourse. While ‘the 

“new” Europe chooses to press on, from Treaty to Treaty, Directive to Directive, 
immersed in a legalistic twilight that means nothing to the overwhelming majority 
of its alienated citizenry’,3® it neglects the cultivation of a broader discourse of 
political community, one which Ward seeks to retrieve from an earlier tradition of 
European thought, from the pan-European humanism of Erasmus and Althusius 
and the ‘universal jurisprudence’ of Leibniz.39 

It is not easy to untangle the various threads of Ward’s argument, but his critique 
of constitutionalism is explicitly or implicitly in accord with a number of important 
themes familiar within the critical legal tradition. There is, to begin with, more 
than a whiff of Marx’s ‘opiate of the people’ in the idea of constitutionalism as a 
secular religion whose technocratic and essentially tinkering institutional 
preoccupations serve the purpose of ‘“‘placatory discourses”, apologetic 
approximations to real democracy which are designed to enervate real political 
engagement’ .40 Equally, there is a sense in which constitutional solutions are seen 
as the occupational disability of the constitutionalist, just as, in a complementary 
sense, political solutions in the form of Treaties and the like are seen as the 
occupational disability of the politician. The ‘temptations’! of sticking to what 
you know can be explained in rational choice terms, as the self-interest of the 
academic in protecting the value of his intellectual capital or of the lawyer or the 
politician in defending the relevance and authority of his role, or in deeper cultural 
terms, as the deeply-embedded mind-set of a particular community of theory or 
practice. Yet Ward digs deeper than this. There is a more fundamental sense in 
which the constitutional scholar cannot get to the heart of the matter — not just 
because of an ideological agenda, or self-interest, or deep cultural immersion — but 
because of the intrinsic limits of constitutional discourse itself. The kind of public 
philosophy which Ward sees as being the necessary cement and lubricant of 
European integration and the European polity is portrayed as ‘a state of mind’? 
rather than a parchment proclamation. Constitutionalism, with its general 


35 And focusing in particular upon Weiler n 6 above and L Siedeatopf, Democracy in Europe (London: 
2000) 
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Treaty Revision Process’ in Beaumont, Lyons and Walker, n 13 above. On the significant innovation 
of an explicit language of EU constitutionalization in national and EU official discourse as the Post- 
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Declaration on the Mam Priorities of Europe, Nantes, 23 November 2001, hitp://europa.eu.int/ 
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European Council; Laeken European Council, 14-15 December 2001, Annex i: Laeken Declaration 
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European Law Journal 24. 

38 ibid 39. 

39 ibid 32-37. 
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platitudes, with its articulation of abstract rights, even with its most incisive feats 
of institutional engineering designed to change how people deliberate and decide 
together, simply cannot deliver this altered collective state of mind, and those 
actors and institutions who neglect this basic limitation court the risk of Aubris in 
their advocacy of the constitutional way.” 

Utilizing a quite different type of intellectual compass and less focused on 
Europe,“ Emilios Christodoulidis comes to rather similar conclusions, although 
his final emphasis is more upon the inadequacies of the political process as 
conceived of in law rather than upon the public imagination which may or may not 
be the inspiration and beneficiary of that process.45 His immediate target is 
something called ‘republican constitutionalism’, but this is a much wider target 
than it might seem at first glance. It embraces ‘liberal’ constitutionalists such as 
Dworkin, ‘discursive’ constitutionalists such as Habermas, and ‘critical’ 
constitutionalists such as Unger, as well as the familiar litany of American ‘civic 
republicanism’, notably Ackerman, Sunstein and Michelman. What this diverse 
array of positions has in common, according to Christodoulidis, is the general 
‘republican’ conceit that law can somehow ‘contain’ politics — that we can trust in 
constitutional law to deliver an expansively participatory version of popular 
sovereignty.“ Christodoulidis invokes systems theory, notably the work of Niklas 
Luhmann, in the pursuit of his thesis, although his conclusions are decidedly more 
politically radical than those of his intellectual mentor.47 If law is merely 
conceived of as one system among many in the social formation, and if politics is 
conceived of as a system in its own right, then law cannot contain politics in the 
expansive sense that it aspires so to do. If law views the world through its own 
normatively closed shutters, in particular through the binary code of legal/illegal, 
then it will contain politics only in the limited and restricting sense that it recodes 
political struggles in legal terms — reducing not only their complexity but also their 
potency in the process, rather than in the sense of including and embracing the 
whole of political struggle. And even in its own terms, Jaw will be by no means 
fully successful in its project of restrictive containment, since politics will continue 
to follow and reproduce its own systemic logic with only indirect, complexly- 
mediated regard to how its actions are monitored and ordered within the legal 
system. 

So for Christodoulidis, as for Ward, constitutional law cannot fully grasp and 
articulate that which is key to the world of politics. For Christodoulidis the reasons 
are more generally epistemological, to do with the endemic mutual misrecognition 
of all systems, which remain nonetheless the only standpoints from which we can 
know the world. For Ward, it is more a matter of aesthetics, the practical reason of 
law lacking the creative sensibility to articulate and inculcate a new ethic of 
belonging. As intimated, their solutions, too, display different emphases. For 
Christodoulidis, what is needed is a reflexive space of participative politics within 








43 For a more general discussion of constitutional hubris in the European Union, see N. Walker, ‘The 
White Paper in Constitutional Context’ ın C. Joerges, Y. Meny and J. H H. Weiler, Responses to the 
White Paper on Governance (Florence: Robert Schuman Centre, 2002). 

44 Although he has subsequently developed his ideas ın the context of the debate over European 
constitutionalism. See in particular, Z. Bankowski and E. Christodoulidis, ‘The European Union as an 
Essentially Contested Project’ in Z Bankowskı and A. Scott (eds), The European Union and its 
Order: The Legal Theory of European Integration (Oxford: Blackwell, 2000) 17. 

45 E. Christodoulidis, Law and Reflextve Politics (Dordrecht: Kluwer, 1998). 

46 ibid esp chs 6, 8 and 11-14. 

47 And ın some respects closer to, though still quite distinct from, those of Gunther Teubner, probably 
the most influential exponent of Luhmannian systems theory within legal studies. 


326 © The Modem Law Renew Limited 2002 


May 2002] The Idea of Constitutional Pluralism 


which the very drawing of the distinctions on the basis of which the political 
agenda is formed is reclaimed from law and for politics.“8 For Ward, what is 
needed, and what cannot be supplied by law, is the re-enchanting ‘leap of the 
imagination’ by which Europe can generate the ‘“romantic” visions’*? necessary 
for a collective life. f 

The challenge posed to constitutionalism by these two very different critiques of 
constitutional fetishism is powerful. At the very least, they advocate a 
demystification of constitutionalism, its evacuation of the ‘sacred centre’ of the 
social and political order — national and post-national — and its adoption of a more 
modest and marginal role. More radically, they perhaps indicate that consti- 
tutionalism simply cannot transform itself in that way, not only because of the 
selfish group or individual interests that it represents or because of the inertia of 
cultural tradition, but because constitutionalism as a metaphor for the apex of an 
‘internal’ legal order organised in a hierarchical manner to regulate ‘external’ 
society according to a similar ‘top-down’ command logic, is the crowning conceit 
of a legocentric model of social engineering.*! 

Yet the debate remains open, perhaps beyond resolution, because there are 
inevitably tensions and recalcitrant temptations in their own positions. How do we 
foster a reinvigorated transnational humanism or a brave new world of inclusive 
participative politics? One answer comes from the revolutionary Marxist tradition, 
that theory can never predict the strategies of praxis, that these emerge in the 
context of the transformative struggle itself, a transformative struggle merely 
predicated upon — and perhaps inspired by — theory. But when did this caution ever 
harden into a genuine self-denying ordnance for those committed to change? At 
most, it serves as an injunction towards an incremental and pragmatic campaign, to 
a series of small cumulative moves and tactics rather than one comprehensive 
blueprint issued in advance. Another answer to the problem of radical or 
disjunctive transformation, then, might be through any medium but law. But the 
problem with this is that the limits of our imagination of the institutional dimension 
of alternative political possibilities seem inextricably bound up with the limits of 
our imagination of law. There is no conceivable way within our present epistemic 
framework of thinking about large-scale institutional change without considering 
the role that law might have to play in that process of change.** And while the 
radical vision to which such change is directed, whether a new universitas or a 
more fully participatory procedural politics, might require much more than 
institutional change, it will often involve at least and necessarily that, however 
modestly prescribed and projected. So we reach the paradoxical conclusion that the 
very constitutional law which threatens to suffocate the political imagination 
nevertheless seems indispensable to our efforts to support and inspire that 
imagination.’ 





48 See n 45 above, chs 19-20. 

49 See n 37 above, 40. 

50 See E. Shils, The Constitution of Society (Chicago. University of Chicago Press, 1982) 80. 

51 See eg Teubner, n 33 above. 

52 See eg R Unger, What Should Legal Analysis Become? (London: Verso, 1996). 

53 That Ward, faced with this paradox, has not in fact eschewed all forms of constitutionalism is 
suggested by his endorsement of Habermas’s deliberative constitutional vision as respecting the 
precept that ‘a constitution is a mere expedient, a medium for facilitatmg debate, nurturing sentiment, 
forging political imaginations’ See n 37 above, 39. 
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Normative bias 


Constitutions are charged with various different types of normative bias. For 
example, the indictment of constitutional fetishism is often accompanied by the 
accusation that the empty or overblown rhetoric of the falsely elevated constitution 
systematically serves the interests of the existing dominant interests within 
society.*4 Equally, especially before 1989, socialist constitutions have often been 
accused of — and readily pled guilty to — anti-capitalist bias, while the tradition of 
Western constitutions, with their unqualified or qualified assertion of private 
property rights, clearly remains incompatible with socialist systems of compre- 
hensive public planning and control.55 And, of course, particular constitutions at 
particular times and places stand accused of any number of particular biases, as 
when their interpretation of this fundamental right or that limitation on the 
competence of any specific government or level of government works against a 
particular set of interests or aspirations. However, apart from constitutional 
fetishism, which has already been dealt with, and which in any case concerns bias 
consequential upon a feature of constitutionalism rather than intrinsic to 
constitutionalism, and given the decrease in controversy over the economic bias 
of any general constitutional model (at the state level at least)56 since 1989, if not 
necessarily of the particular governments who operate within the broad free market 
parameters ordained or presupposed by the dominant general model, there are few 
areas today where constitutions can be accused of systematic bias in a way which 
threatens to undermine their general legitimacy. In one sense indeed, the vigour 
with which particular disputes over the meaning of this or that constitutional 
provision or trend are pursued bears testimony to the normative open-texture of 
many constitutional arrangements. The unending battle for the body and soul of the 
American constitution, for instance, presupposes its deep susceptibility to different 
interpretations and to significant adjustments of direction,’ and the same is clearly 
true of the still unwritten British constitution.** 

However, one possible and highly significant exception to the absence of 
systematic bias concerns the broad category of what might be called identity 
politics, or the politics of difference. Since, in the broadest terms, the politics of 
difference is about the growing demand for recognition of distinctive group 
interests or rights, whether based on national or regional identity, aboriginal or 
ethnic minority status, gender or other cultural difference, the key question is how 
adequately such claims can be accommodated within available constitutional 
forms. While many obvious critical targets for identity politics are again provided 








54 See eg S. Griffin, ‘Constitutionalism in the United States: From Theory to Politics’ (1990) 10 Oxford 
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Public Law 445-467. 
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in particular constitutional arrangements — the value judgment informing a specific 
judicial decision, executive act or legislative instrument, the imbalance of 
representation of diverse identities within existing government institutions, the 
lack of veto or supermajoritarian checks against the abuse of particular minority 
interests, the absence of dedicated group institutions, etc, — this does not 
necessarily extend to a general critique of constitutionalism. Indeed, even in the 
extreme case, where the demand is for secession and autonomy, the critique tends 
to be centred on the existing allocation of sovereign constitutional units rather than 
the very idea of the sovereign constitutional unit itself.*° 

Yet some would go further and see in the catalogue of constitutional 
disappointments suffered by the proponents of the politics of difference a 
cumulative indictment of constitutionalism as systematically skewed against the 
recognition and support of diverse identities. If the evidence is indeed suggestive 
of this, why should it be so? Arguably, a plausible case for such systematic bias 
rests on two sets of conditions. 

The first concerns the objective difficulty of resolving identity conflicts within 
any particular constitutional framework. Claus Offe has usefully addressed this 
point on the basis of a threefold classification of the sources of heterogeneity and 
potential conflict in constitutional polities. First, there are pure interest-driven 
conflicts concerning the control and distribution of resources. Their historical 
articulation as ‘class’ conflicts tells us how endemic such conflicts are and how 
fiercely they can be engaged. Yet their reasonably effective containment within 
modern constitutional democracies also tells us how successfully they can be 
managed. For Offe, the key to such management lies in an awareness of mutual 
interdependence, and a willingness to compromise at the margins of ones interests 
for fear of the alternative prospect of a ‘negative-sum game’®! which favours none 
of the categories of interests at stake. Next, and more difficult to resolve, are 
ideological conflicts. Because of the depth and comprehensiveness of the beliefs 
involved, these conflicts are less easily dealt with through compromise, and the 
polarisation of world-views which ideology invites makes mutual trust and 
learning between parties difficult to nurture. Finally, and least tractable of all, there 
are identity conflicts. These tend to be even more hostile and polarised since within 
the very process of identity formation and sustenance there is a structural tendency 
to deny or ostracise the other, or otherwise to cast the other in a negative light. 
Furthermore, whereas ideological adversaries tend to try — or at least to pretend to 
try — to convince one another, and therefore to engage with one another, frequently 
proponents of identity politics speak only or mainly to their own reference group 
and may have no interest in, means of, or — in their own terms — perhaps even 
legitimate justification for trying to persuade the other. 

Of course, this taxonomy is too simple and too crude. By no means all actors 
engaged in the three categories of debate behave in the manner predicted. The 
categories in any case cannot be hermetically sealed off from one another. The 
social construction and political articulation of identity is often tied up with 
ideological claims or the pursuit of general social and economic interests. Yet, 
perhaps if we view Offe’s taxonomy instead as a continuum, we can still 
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differentiate political struggles in terms of the extent to which the identity element 
prevails over the others, and the extent to which, consequently, the sorts of 
objective conflict-resolution problems he identifies pertain. 

Objective difficulty begets systematic constitutional failure, however, only if the 
constitutional framework is typically blind to or unsympathetic towards these 
objective difficulties. That this is the case for much of modern constitutionalism is 
the nub of James Tully’s recent influential thesis. For him, the three most 
authoritative traditions of language and interpretation in the modern constitutional 
canon are liberalism, communitarianism and nationalism.“ Far from being 
sympathetic to diversity, each of these three traditions rests upon a presumption 
of homogeneity, articulated respectively, ‘as a society of undifferentiated 
individuals, a community held together by the common good or a culturally 
defined nation’.© This depiction of an ‘empire of uniformity’® involves a very 
broad and ambitious claim, and Tully qualifies it by pointing to the ‘hidden 
constitutions of contemporary societies’, those margins of modern constitutional 
culture where an older and more diversity-accommodating form of constitutional 
reasoning retains a voice. Yet even with this qualification, Tully’s assessment, 
although highly appealing to many,® has attracted some skepticism. This is in part 
empirical, some doubting the accuracy of his account of modern constitutionalism, 
and in part conceptual, some doubting whether the dominant traditions of which he 
speaks, particularly liberalism, are as unaccommodating of diversity as he 
contends. 

That having been said, his account of modern constitutionalism remains a highly 
suggestive one. Moreover, the more closely it is linked with an appreciation of the 
objective difficulty of resolving identity conflicts, the more suggestive it becomes. 
For the deeper these problems run, the greater a challenge they pose to any 
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constitutional culture or philosophy, and the higher the threshold of sympathetic 
contemplation required to engage with them seriously and constructively. On this 
view, even a constitutional culture modestly weighted towards a homogenising 
ethic and a set of constitution-generating principles moderately disinclined to 
recognize group differences, is enough to nurture a systematic bias against, or 
deprioritisation of social identity claims other than those which correspond with 
and reinforce the boundaries of the constitutional polity in question. 

In the final analysis, Tully himself does not believe that the systematic bias of 
our mainstream constitutional tradition is irredeemable. Building on the hidden 
constitutional traditions, he postulates that it is possible to forge an ‘inter-cultural 
dialogue in which the culturally diverse citizens of contemporary societies 
negotiate agreements on their forms of association over time in accordance with 
the three conventions of mutual recognition, consent and cultural continuity’.7° In 
the end, for him, no radical rupture is required, no renunciation of the 
contemporary corpus of constitutionalism per se is called for, but rather an 
ongoing conversation newly attuned to the primacy of the three conventions. And 
in advocating this ‘agonistic’?! form of constitutional democracy, Tully stresses the 
positive role of irreducible disagreements in fostering a critical and inclusive 
democratic ethos, in so doing distinguishing his position from the consensus- 
orientation of another radical constitutional alternative — Habermasian deliberative 
democracy. Yet this vision is in essence exhortatory and cannot guarantee 
deliverance from the scenario which its prior moment of critique indicates. So it, 
and similar critiques which might be mounted from the standpoint of identity 
politics,”? notwithstanding any commitment to rehabilitation they might harbour, 

, cannot but cast further doubt on the viability of our contemporary constitutional 
| language and culture. 


Ideological exploitation 


The ideological claim to be the ‘true or ‘best’ interpreter of a particular 
constitutional tradition or language, and the corresponding claim that ones 
adversaries bear false witness, is as old as constitutional politics itself. Although 
particular claims, self-affirming or other-denying, can of course be irresponsible 
and damaging to the political culture, in its traditional statist context this deep- 
rooted syndrome does not in itself necessarily pose a threat to the general authority 
or legitimacy of constitutional discourse. Instead, the frequency of such claims 
serves as a tribute, albeit a somewhat back-handed one, to the extraordinarily 
pervasive and resilient power of constitutional discourse. That is to say, it is only 
because there is so much at stake symbolically in the acceptance of a position or 
argument as constitutional or otherwise, that constitutional actors invest so much, 
and sometimes without scruple, in the effort to win such acceptance or to deny it to 
others. Of course, the critique of constitutional fetishism might see this as but one 
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more perverse consequence of constitutionalism’s unhealthy status as a secular 
religion, but that limiting possibility apart, many would view the possibility of 
ideological manipulation as an acceptable price for a state to pay for a serious 
investment in constitutional morality. 

If we move beyond the state level, however, the texture of this debate changes. 
Both at the sub-state level and at the supra-state level, the struggle to claim 
constitutional authority tends to be as much about whether a particular domain or 
site of struggle deserves to be conceived of in constitutional terms at all as about 
which side has the better claim within a commonly accepted constitutional 
discourse. The EU again provides a prime example of this trend. Various brands 
and shades of ‘Euroscepticism’ have engaged in a symbolic practice of 
‘constitutional denial’, claiming that the EU is not an appropriate subject for 
constitutional debate and design. The concern that motivates this approach is that 
the very acceptance of the EU as an appropriate site for constitutional debate 
should endow that entity with greater authority and momentum as a putative self- 
standing polity than is deemed appropriate by the Eurosceptic, typically jealous of 
creeping encroachment on national sovereignty and perhaps also skeptical of the 
objective legitimacy of the EU’s constitutional claim — particularly in the light of 
its ‘democratic deficit’ and its anaemic conception of citizenship. Equally, the 
opposing claim of ‘constitutional affirmation’ can be viewed as ideologically 
motivated in the same way, as a strategy to set the terms of debate in a way that 
already denies and dismisses the skeptic’s skepticism, and which may imply an 
objective constitutional legitimacy which the polity has not yet earned. 

Exactly the same considerations apply in the many debates on ‘constitutional’ 
claims to sub-state sovereignty, or indeed for lesser forms of autonomy, both 
within and beyond the EU. And a similar matrix of considerations comes into play 
in the burgeoning debate about the constitutional status of other less mature post- 
state entities, notably the WTO where discussion has recently been joined with 
particular vigour.” Indeed, the tension in question is not restricted to the 
constitutional ‘status rights’ of emerging or putative polities. Anywhere beyond the 
traditional state locale that a connection is made between some species of 
regulatory discourse and constitutionalism, or the various normative themes which 
are symbolically associated with and evocative of constitutionalism — say in the 
debate over the constitutionalism of trans-polity processes and arrangements or of 
private economic spheres, or about ‘world citizenship’’5 — at least part of the sub- 
text of the debate is about ownership of the image, and about the strivings and 
suspicions that this symbolic prize might generate. 

Why does this tendency threaten to undermine post-national constitutional 
discourse in a general sense? It does so, first, because, to revert to the language of 
the lawyer, the issue becomes one of jurisdiction rather than substance, of how far 
constitutionalism’s writ runs rather than the merits of contending constitutional 
arguments. But even this metaphor is misleadingly affirmative, for there is no 
jurisdictional court, no common meta-site of authority to which the parties can 
appeal, and so no definitive or perhaps even plausible common organising frame 
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on the basis of which the debate can proceed with the confident anticipation of 
mutual learning and a deepening level of consensus or mutual accommodation over 
what counts as a credible language of constitutionalism. What is more, for those in 
the denial camp, there is an element of self-fulfilling prophecy in their approach. If 
certain claims to constitutional status are considered invalid, then there is the 
prospect that the political force of that argument will deny the asserters the 
circumstances of praxis necessary to test the legitimacy of their constitutional 
vision. As one of the hidden injuries of ideological manipulation, therefore, 
constitutional novelty and experimentation and the gradual development of a new 
sense of constitutional possibilities may simply be strangled at birth. 


Addressing the challenge 


A debased conceptual currency? 


How do we address this set of formidable challenges to constitutionalism? Some 
might suggest that in the final analysis there is no problem to address. To be sure, 
constitutionalism is an increasingly polymorphic idea, but is this not simply a 
necessary and politically and intellectually healthy response to the manifest 
deficiencies of an older template of constitutionalism, and indeed to the contested 
legitimacy and plausibility of various suggested replacements or adaptations? The 
profound difficulty remains, however, that the resulting diversity is of an order and 
intensity about which none of the contributors to that diversity can be sanguine. 
Many of the differences and disagreements under the canvas of diversity are 
fundamental — disagreements, if you like, about the very concept of 
constitutionalism rather than simply distinct conceptions of a shared concept. 
And many of the solutions offered to these disagreements manifestly continue or 
even exacerbate these differences. Whether it is the range of institutional and non- 
institutional responses to the problem of state-centredness, or the different ways in 
which the critics of constitutional fetishism might escape the temptations of law, or 
the different routes to accommodating cultural diversity within a normative 
framework historically incongenial to such a task, the diversity of possible 
treatments simply dramatises the profundity of the problems faced and the 
difficulty of developing new common ground in the face of these. As the character 
of these puzzles and puzzle-solutions reminds us, moreover, constitutional 
reasoning, like all legal reasoning, is a form of practical reasoning.’° It is anchored 
in the social and political world and purports to make a difference to that world — 
often, indeed, as our discussion of ideological exploitation brings home, in ways 
which are tied to selfish or factional interest and are unconcerned with, sometimes 
even positively hostile to, the pursuit of a more inclusive and consensual 
constitutional discourse. So radical disagreement and disengagement is not simply 
an intellectual challenge, but — as has been highlighted perhaps more than ever 
before by the seismic events through which in 2001 the articulation and perception 
of fundamental difference and disagreement in our post-Westphalian order 
manifested themselves — a pressing political challenge to the many, including 
this daunted participant-observer, who believe they cannot do without the idea of 
constitutionalism but, by the same token, fear that they can no longer collectively 
do anything with it. 

76 See eg N MacCormick, ‘Contemporary Legal Philosophy: The Retum of Practical Reason’ (1982) 10 

Journal of Law and Society 1. 
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Criteria for renewal 


In order to begin to meet the many, varied, and seemingly frequently incompatible 
objections of the critics, what criteria would a revised concept of constitutionalism 
have to meet? Six general and cumulative criteria are suggested, which in turn can 
be organised into three sets of pairs — spatial, temporal and normative. 

The spatial criteria are perhaps the least controversial. To begin with, any notion 
of constitutionalism which sought to address the various criticisms would have to 
continue to take the state seriously as a significant host to constitutional discourse. 
Even those who would most urgently contend that constitutionalism has to 
encompass post-national trends or that constitutionalism is an increasing 
irrelevance or obstacle to understanding or steering forms of social and political 
organisation, would hardly deny the state its place in the constitutional scheme, 
however modest or expansive that scheme and however modest or expansive the 
place of the state in such a scheme might be. The post-Westphalian order may be 
one which moves beyond the state in important ways in its vesting of legal and 
political authority, but the state - however modified and however diminished — 
continues to be a player in the emerging multi-dimensional, multi-level order. 
Secondly, and almost equally uncontroversially, a revised conception of 
constitutionalism should of course then also be open to the discovery of 
meaningful constitutional discourse and processes in non-state sites and processes. 
Even for those who are most skeptical or pessimistic about the viability of 
constitutionalism beyond the state, their position is based either upon an incapacity 
to imagine the form in which such post-state constitutionalism might be effectively 
articulated and institutionalised or upon an unwillingness to concede that the time 
is yet ripe for such an enterprise, rather than upon a refusal in principle to 
contemplate that a constitutional steering mechanism, or its functional equivalent, 
might be appropriate for significant circuits of transnational power.” Taken 
together, these two spatial criteria provide a balanced and inclusive recognition of 
the concerns which animate the critique from state-centredness. 

If we turn then to the temporal criteria, thirdly, there is a requirement of 
historical continuity. However radically the concept of constitutionalism has been 
transformed, there must remain a plausible and recoverable causal connection with 
its historical origins. Unless we can trace a lineage of historical use, adaptation and 
transmutation, we lack the contextual knowledge to make sociological sense of the 
different uses of constitutionalism in different times, places and circumstances and 
for different purposes, and without that contextual knowledge we lack the 
sympathetic understanding to reconcile these different uses within a coherent 
framework of ideas. Fourthly, and relatedly, there is a requirement of discursive 
continuity. We must be able to understand constitutionalism not only as a history 
of the response to and of the (re)shaping of events and structures, but also as a 
history of a particular discourse, in which the core ideas of that discourse, however 
radically transformed, are meaningfully connected between different times and 
places. That is to say, whereas the requirement of historical continuity imposes a 


TI For example, in the European debate, see the sophisticated, but not unconditional defence of 
constituhonalism as a property of states in D Grimm, ‘Does Europe Need a Constitution?’ (1995) 1 
European Law Journal 282. Arguably too, even the famous decision in Brunner v The European 
Union Treaty [1994] 1 CMLR 57, (to which Gnmm in his judicial capacity contributed) which has 
emerged as the leading totem of state-bound constitutionalism in the European Union, does not rule 
out the posmbility of a mature constitutionalism beyond the state, however difficult and remote the 
conditions that would permit such a development. 
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discipline of connection from the socio-political ‘outside’, the requirement of 
discursive continuity imposes a discipline of connection from the ideational 
‘inside’. These two disciplines, it is submitted, combine to provide the only 
plausible basis upon which the deep indeterminacy and disagreement which would 
debase constitutionalism’s conceptual currency may be contested and averted. 

If we turn finally to the normative criteria, fifthly, there is a requirement of 
inclusive normative coherence. This is best seen as a balanced response to the 
criticisms of normative bias and ideological exploitation. On the one hand, 
constitutionalism should be defined in a sufficiently inclusive and open-ended way 
as not to militate in favour of some and against other constitutional aspirations or 
claims, provided these aspirations or claims meet certain minimal standards. On 
the other hand, the very boundaries of legitimate constitutionalism — the definition 
of minimal standards — should be coherent with this inclusionary ethic. That is to 
say, the boundaries should be defined such as to require healthy skepticism and 
interrogation of any claims which seek to define constitutionalism, either as a 
discourse of transformation or as a conservative discourse supported by and 
supportive of existing institutional arrangements or procedures, within a final and 
incontestable framework — whether as a way of asserting selfish or sectional 
strategic interests, a comprehensive conception of the good, or indeed a particular 
but contestable theory of just institutions (even if such a theory of justice, as in 
Rawls, is claimed to be ‘free-standing’ and so not tied to a particular 
comprehensive conception of the good).78 To adapt and extend Jeremy Waldron’s 
formulation, the existence; (1) of disagreement about how to develop and secure 
just institutions and; (2) — particularly in an age where, as we have noted, the 
legitimacy of particular voices within and beyond the boundaries of the polity is a 
matter of heightened dispute — of disagreement about which is the appropriate 
constituency or which are the appropriate constituencies for whom and by whom 
such institutions should be developed, together with; (3) the resilience of the 
commonly felt need to develop these institutions notwithstanding such 
disagreement, are the elementary ‘circumstances of [constitutional] politics, 7? 
and it is axiomatic that these circumstances be acknowledged and respected. In 
other words, inclusive normative coherence should exclude or challenge those 
positions which themselves do not comply with the standard of inclusive normative 
coherence — which seek, whether within a transformative discourse or within a 
particular existing constitutional framework, to close off or demean alternative 
constitutional aspirations (which themselves should meet the standards of inclusive 


78 J. Rawls, Polstical Liberalism (New York: Columbia University Press, 1996) 12. The fundamental 
weakness of Rawls’s position, as Waldron brings out well, 1s not so much the lack of plausibility in 
his argument that it 1s possible to conceive of a ‘free-standing’ theory of justice (although that remains 
a standing objection, and part of the explanatory context for the subsequent pragmatic objection) 
within a hypothetical ‘well-ordered society’, but that, more pragmatically, in ‘the real world’ no such 
agreement on the content of such a ‘free-standing’ theory exists and that instead our politics are, inter 
alia, ‘dedicated quite explicitly to grappling with fundamental disagreements about justice’. See J. 
Waldron Law and Disagreement (Oxford: OUP, 1999) 158. 

79 J. Waldron, ibid 159-60 Waldron 1s discussing the ‘circumstances of politics’ per se, rather than of 
constitutional politica, but it follows from his cntique of Rawls’s attempt to develop a theory of self- 
standing just institutions unconnected with and unbiased towards any particular comprehensive 
conception or conceptions of the good (or indeed selfish or sectional interests) snd in particular his 
criticism of Rawls’s failure to come to terms with the fact of reasonable disagreement about justice 
(see n 78), that such a characterization of the circumstances of constitutional politics (ie those politics 
directly concerned with just mstitutions rather than the whole range of substantive public policy oa 
social and economuc matters) should also bold. 
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normative coherence) and which do not permit interested parties “to enter into 
processes of contestation and negotiation of the rules of recognition”.8° What this 
entails, more concretely, is a commitment within constitutional theory and practice 
to a highly reflexive conception of democracy, one which is constantly vigilant; 
first, of its capacity to provide an adequate representation and reconciliation df the 
diversity of democracy-respecting interests and aspirations within and beyond the 
demos that may be affected by and thus have a legitimate claim to a voice in the 
political practice of that demos; and, secondly, and at a deeper level of reflection, 
of the appropriateness of the current (and always contingent) boundaries of its 
political self-characterisation as a demos as a framework to optimise that 
representative and reconciliatory capacity. 

Sixthly, and finally, there is a requirement of external coherence. That is to say, 
it is clearly not enough for constitutionalism merely to convince the con- 
stitutionalists. If constitutionalism is intended as a form of practical reasoning, it 
must have something relevant say to those who are skeptical about the claims it 
makes to continue to provide an important steering mechanism and normative 
lodestar for the key circuits of social, economic and political power of the post- 
Westphalian order and who are critical of its propensity to divert attention from 
other such regulatory devices; or, indeed, to those who make no such explicit 
critique of constitutional discourse but who simply choose to concentrate on other 
forms of practical reasoning but within areas which constitutionalist would also 
consider to be within their legitimate contemplation. In other words, consti- 
tutionalism must be capable of generating forms of explanatory knowledge and 
normative guidance which are relevant to other discourses of regulation and 
political imagination, notably those preferred by the explicit and implicit critics of 
constitutionalism’s tendency to fetishism or to public institutional bias, and to the 
concerns and aspirations which these other discourses display in the face of the 
rapidly changing global configuration of authority. 


The idea of constitutional pluralism: the European debate 


I now want to make a modest claim for a particular conception of constitutional 
pluralism as the best way of meeting these six challenges and fulfilling the criteria 
they set, and so of making sense of contemporary trends in global constitutionalism 
and of working with the grain of these trends in a normatively defensible and 
productive manner. The term ‘modest’ is applied in recognition not just of the 
formidably complex questions of understanding, evaluation and projection which 
attend any endeavour to come to terms with such a large topic in a single essay, and 
80 of the inevitably partial and provisional nature of the formulations that follow, 
but also of the daunting threshold which the sheer force of the ‘circumstances of 
disagreement’ affecting constitutional discourse set for anyone attempting to 
devise a framework for the contemplation and the negotiation of such disagree- 
ment. If, against such an imposing backdrop, the approach sketched below 
achieves nothing else, hopefully it will convey something of the spirit in which 
such a task should be conducted. 

For purposes of clarification, the idea of constitutional pluralism here defended 
should be distinguished from the various more general ‘legal pluralisms’ which 





80 Tully, n 62 above, 477. 
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mark our academic landscape.’! Not everything which meets the test of legal or 
other qualifying normative order under the rubric of these various pluralisms also 
qualifies as constitutional discourse, at least as it is defined here, although it is of 
course consistent with the requirement of external normative coherence that 
constitutional pluralism should recognize and have something to say about the 
plural legal orders and phenomena which are recognised by the wider categorical 
schema insofar as such orders and phenomena have implications for those general 
circuits of significant political, social and economic power that are increasingly 
remote from the reach of a traditional, state-centred constitutional framework. 

In what sense, then, is constitutional pluralism pluralistic? To answer this 
question, we should look first to the literature which has already begun to use the 
language of constitutional pluralism in a self-conscious fashion.’ It is no 
coincidence that this literature has emerged out of the study of the constitutional 
dimension of EU law, for it is EU law which poses the most pressing paradigm- 
challenging test to what we might call constitutional monism. Constitutional 
monism merely grants a label to the defining assumption of constitutionalism in the 
Westphalian age which we discussed earlier, namely the idea that the sole centres 
or units of constitutional authorities are states. Constitutional pluralism, by 
contrast, recognises that the European order inaugurated by the Treaty of Rome has 
developed beyond the traditional confines of inter-national law and now makes its 
own independent constitutional claims, and that these claims exist alongside the 
continuing claims of states. The relationship between the orders, that is to say, is 
now horizontal rather than vertical — heterarchical rather than hierarchical. 

Looking more closely, we can discern three different dimensions to this pluralist 
claim. First, and perhaps least controversially, there is an explanatory claim. On 
this view, we can only begin to account adequately for what is going on within the 
European constitutional configuration if we posit a framework which identifies 
multiple sites of constitutional discourse and authority. As noted earlier in our 
critique of state-centredness, to try to explain the new emerging post-Westphalian 
order in one-dimensional terms, by reference to national delegation, inter- 
governmentalism and the traditional law of international organisations, is to try to 
force square pegs into round holes, and to understate the extent and distort the 
character of the transformation which is underway. Secondly, there is a normative 
claim associated with pluralism, one which acknowledges the account given by 
explanatory pluralism and welcomes its implications, contending that the only 
acceptable ethic of political responsibility for the new Europe is one that is 
premised upon mutual recognition and respect between national and supranational 
authorities. This is not to say, however, that normative pluralism necessarily 


81 See eg B. Tamanaha, ‘A Non-Essentialist Version of Legal Pluralism’ (2000) 27 Journal of Law and 
Soclety 296; G. Teubner, “The Two Faces of Janus: Rethinking Legal Pluralism’ (1992) 13 Cardozo 
Law Review 1443; B. de Sousa Santos, Towards a New Common Sense: Law, Science and Politica in 
the Paradigmatic Transition (London: Routledge, 1995); W. Twinmg, Globalisation and Legal 
Theory, (London: Butterworths, 2000) chs 3 and 8; see also the classic analysis of J. Gnffiths, ‘What 
is Legal Pluralism?’ (1986) 24 Journal of Legal Piuralism 1. 

82 See eg Weiler, n 6 above; N. MacCormick, Questioning Sovereignty? Law, State and Nation in the 
European Commonwealth (Oxford: OUP, 1999); C. Richmond, ‘Preserving the Identity Crisis: 
Autonomy , System and Sovereignty in European Law’ (1997) 16 Law and Philosophy 377, M. 
Komm, 


Relationship 

(1999) 36 Common Market Law Review, 351, M. La Torre, ‘Legal Pluralism as an Evolunonary 
Achievement of Community Law’ (1999) 12 Ratio Juris 182. Many other post-natonal constitutional 
scholars in the European context have built on at least some of the assumptions and arguments 
patented by the likes of Weiler and MacConnick. 
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follows from explanatory pluralism, as it is also possible to acknowledge 
explanatory pluralism and respond by advocating that we either somehow ‘rewind’ 
to the earlier Westphalian order of fully sovereign states, or else ‘fast-forward’ to a 
full-blown European state which absorbs and replaces the existing member states, 
in so doing retaining but simply repositioning the one-dimensional sovereigntist 
order. 

A third pluralist claim which is defended here is described as epistemic 
pluralism.® Both explanatory and normative pluralism necessarily follow from 
epistemic pluralism and on that basis acquire a distinctive texture, but epistemic 
pluralism does not itself necessarily follow from either of the other two claims. 
On this view, the very representation of distinct constitutional sites - EU and 
member states — as distinct constitutional sites implies an incommensurability of 
the knowledge and authority (or sovereignty) claims emanating from these sites. 
That is to say, it is only possible to identify the different sites as different units if 
we already acknowledge that the underlying symbolic work involved in 
representing each of these sites as units — and so also as unities — requires a 
different way of knowing and ordering, a different epistemic starting point and 
perspective with regard to each unit(y); and that so long as these different unit(ies) 
continue to be plausibly represented as such, there is no neutral perspective from 
which their distinct representational claims can be reconciled. 

As intimated, this position® has important implications for our understanding 
both of the ‘explanatory’ and of the ‘normative’ moment in pluralism. In 
explanatory terms, it means that there is no sure basis of historical knowledge — no 
Archimedean point — from which we can evaluate the strength and validity of the 
different, and in some respects contending, authority claims made from national 
and supranational constitutional sites. We must simply accept either that the claims 
are each plausibly sustained and incommensurable and the strong version of 
explanatory pluralism that flows from that, or that one claim continues to prevail 
over and subsume the “other, in which case we cannot meaningfully talk of a 
plurality of unit(ies) at all, but merely of the resilience or reassertion of an old 
(state-based) or emergence of a new (EU-based) monistic unity, with ‘pluralism’ 
restricted to whatever diversity may be accommodated within and in accordance 
with the terms of the (old or new) monistic unity.®° In normative terms too, the 
implications are radical. The incommensurability of authority claims — in particular 
of the discrete claims to final authority over the interpretation and extent of 
jurisdiction of the various political units implicit in the very process of representing 





moved away somewhat from his ongmal position, which tended towards epistemic pluralism (See eg 
MacCormick, ‘Beyond The Sovereign State’ (1993) 56 MLR 1) towards a position which still upholds 


version of Kelsen’s monism, advocates a final and decisive authority for international law; n 82 above 
ch 7. 

84 Weiler, for example, would certainly endorse explanatory and normative pluralism, but not epistemic 
pluralism n 6 above, 269 For extended discussion, see N. Walker, ‘All Dressed Up’ (2001) 21 Oxford 
Journal of Legal Studies, 563, 567. For McCormick’s position, see n 83 above. 

85 Which is analogous in significant respects to some of the claims made within modem systems theory; 
see eg Bankowski and Christodoulidis, n 44 above. 

86 Which in terms of key political indicators of pluralism such as group rights, federated or ‘devolved’ 
legislatures, executives and administrations etc., may be by no means insubstantial; seo Walker n 58 
above. 
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these units as unities, means that the idea of a fully consensual ‘sharing’, ‘pooling’ 
‘division’ or ‘co-ordination’ of authority between units, still less of the 
transcendence of the need for a vocabulary of authority in a ‘post-sovereign’ 
future, can never be more than an aspiration whose full realisation is frustrated by 
the resilient distinctiveness and authoritativeness-in-the-last-instance of the units 
who might pursue it. Although many creative forms of mutual recognition, co- 
operation and transformation are possible — indeed as is explained below the 
‘relational’ (between constitutional units) dimension is increasingly central to the 
new constitutionalism — the constitutional profile associated with each site in the 
final analysis will develop in accordance with the representative claims peculiar to 
that site, and with the particular traditions, social pressures and normative 
dynamics — including those which derive from and/or encourage openness to the 
claims of other sites — which shape these claims. 

Constitutional pluralism on this model, whether or not reinforced by epistemic 
pluralism, hardly begins to answer the challenges posed above. It recognises the 
authority of both state and non-state sites, but so far only in a restricted context. Its 
ideas of historical and normatively continuity are at best lightly sketched, and it 
does not yet engage with the problems of internal and external coherence. 
Accordingly, in the embryonic terms stated above, it has little of interest or 
comfort to offer those whose concerns about the statist legacy run deeper than can 
be assuaged merely by putting to rest defensive internationalism, and who retain 
misgivings about the viability of normative translation or about public institutional 
bias, or to those who fear constitutional fetishism, divine systematic normative 
bias, or despair of ideological manipulation. Indeed, on one reading, constitutional 
pluralism remains markedly institutionalist in emphasis, failing to recognise non- 
state entities and processes other than the highly developed ‘state-like’ EU, and, 
more generally, simply extends and strengthens the hegemony of the particular 
kind of constitutionalism which gave rise to the five critiques in the first place. 

Of course, such a reading would be a ‘reading down’ of constitutional pluralism. 
What has been presented here is merely a lowest common denominator position, a 
series of preliminary steps beyond which the various pluralists mentioned and many 
others have gone their own ways in pursuit of their own particular agendas, on the 
way sometimes engaging with at least some of the concerns I have sought to 
identify. In what follows,®’ I propose a scheme for building upon a baseline of strong 
epistemic pluralism that seeks to address the various critiques and meet the criteria 
of renewal, in so doing ranging beyond the particular focus of the European Union. 


Developing constitutional pluralism 


There are two major, and closely related, elements within this scheme, one 
conceptual, and the other structural. Conceptually, it is argued that in order to 
capture the full range of the ‘constitutional experience’ and imagine the full range 
of constitutional possibilities within the new plural order, constitutionalism and 
constitutionalization should be conceived of not in black-and-white, all-or-nothing 
terms but as questions of nuance and gradation. There is no unitary template in 


87 Which elaborates on earlier work I have done in this area. See eg N. Walker, ‘Flexibility within a 
Metaconstitutional Frame: Reflections on the Future of Legal Authority in Europe’ in G de Burca and 
J. Scott, Constitutional Change in the EU: Between Uniformity and Flexbiltty (Oxford: Hart, 2000) 9; 
Policing in a Changing Constitutional Order (London: Sweet & Maxwell, 2000) ch 10; and the works 
cited at notes 58 and 74. 
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terms of which constitutional status is either achieved or not achieved, but rather a 
set of loosely and variously coupled factors which serve both as criteria in terms of 
which forms of constitutionalism can be distinguished and as indices in terms of 
which modes and degrees of constitutionalisation can be identified and measured. 
In structural terms, it is argued that in order to appreciate the practical significance 
of the various constitutional phenomena identified through the application of these 
abstract criteria, we must assess the variable position of the different types of 
polity or political process with which these phenomena are linked within the global 
configuration of authority, and also examine the relationship between these polities 
or political processes. That is to say, as already intimated, constitutionalism in a 
plural order is necessarily conceived of not only as a property of polities and 
political processes but as a medium through which they interconnect — as a 
structural characteristic of the relationship between certain types of political 
authority or claims to authority situated at different sites or in different processes 
as well as an internal characteristic of these authoritative claims. 


The conceptual dimension 


Mindful of the requirements of historical and normative continuity, let us begin the 
conceptual inquiry by revisiting the context within which ideas of modern 
constitutionalism took hold. The notions of constitution and constitutionalism, 
however else we may dispute their meaning, are unarguably bound up with, indeed 
provide the normative vocabulary for, the mutual articulation of law and politics.®8 
Historically, moreover, constitutional law and discourse as originally conceived 
typically concerned themselves not just with the articulation of law and politics in 
general, but with their mutual articulation within a particular polity — a polity 
which as the Westphalian order gradually and unevenly consolidated itself after 
1648 began to take the form of the sovereign state.®° Indeed, within this emerging 
political configuration constitutional law’s role became a highly ambitious one, 
nothing less than the elaboration of the very idea and scheme of normative order in 
terms of which the state polity identified and regulated itself qua state polity. In its 
historical setting, therefore, constitutional law and discourse should be understood 
_not, or not just, as an external map of the polity, but as one of the polity’s key 
defining and constitutive features. This is not to argue in Kelsenian terms for a 
purely legal-constitutional understanding of polity formation and development, but 
rather to posit the mutual constitution of law and politics in a dynamic and ongoing 
process. Politics — in the grounded sense of the affairs of a polity — could not be 
conceived of without a constitutive legal setting and framework. Yet on the other 
hand, constitutional law always presupposed some prior political setting — in the 
double sense of requiring a pre-exisiting political context for its mobilisation and 
sustenance and re-imagining that political context (from the ‘instantiated’™ 
sovereignty of the monarch over his subjects to the popular sovereignty of ‘We 











88 See eg Lindahl and van Roermund, n 83 above, Lindahl, n 83 above, Loughlin, n 25 above, ch1;R 


89 On the pre-Westphalian foundations of constitutional discourse, see eg RC. Van Caenegem, An 
Historical Introduction to Western Constitutional Law (Cambndge’ Cambridge University Preas, 
1995) chs 1-6; J.-E Lane Constitutions and Political Theory, (Manchester. Manchester University 
Press, 1996) chs 1-2; see also Gnmm, n 77 above. 

90 P. W. Kahn The Reign of Law: Marbury v Madison and the Constitution of America (New Haven: 
Yale University Press, 1997) ch 2. 
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The People’) in its narrative of origins. In this process of mutual constitution and 
containment, therefore, constitutional law was recursively involved in both the 
presentation and — recalling our earlier discussion of the epistemic singularity of 
constitutional imagining — in the representation of the polity, both seeking or 
purporting to reflect the political status quo ante and in that process simultaneously 
translating and redefining that prior political state in legal-constitutional terms.! 
Three important points flow from this analysis for our attempt to forge a 
meaningful link between constitutionalism in its historical Westphalian setting and 
constitutionalism in the new order. In the first place, constitutional law was 
historically located in the Westphalian order as an internal and intrinsic 
characteristic of a polity. There could be no polity without a constitutional 
discourse, just as there could be no constitutional discourse without a polity as its 
object of analysis and representation. Secondly, as the idea of a polity, or political 
community, is simply that of a site which has the twin attributes of a plausible 
claim to authority (the political dimension) and a sense of identity with that site on 
the part of a particular population (the community dimension) it is not bound to or 
exhausted by the idea of the modern national state.? Indeed, even as a matter of 
etymology, the idea of a polity derives from the city-state, or polis, of archaic and 
classical Greece, and in principle it may be applied to post-state forms just as it 
applied to pre-state forms. In turn, therefore, we must recognize constitutional law, 
or some functionally equivalent discourse, as necessary to and constitutive of the 
legal normative order of contemporary non-state and post-state polities just as it is 
necessary to and constitutive of the legal normative order of state polities. 
Thirdly, though, what of contemporary constitutional discourse which does not 
present itself as ‘polity-bound’ either in the strict statist sense or even in the looser 
sense of an emergent post-state polity? What, for example, of sub-state political 
movements, which seek to locate their aspirations, which may or may not amount 
to the construction of a separate ‘polity’, within a constitutional discourse? Or what 
of the constitutional status of these regulatory processes — such as the EU 
Comitology system which balances in the form of the procedures, reporting 
relationships and internal composition of a number of important policy committees 
the enormous delegated power of the Commission in EU affairs against the interest 


91 See eg H. Lindahl, ‘Sovereignty and Symbolization’ (1997) 28 Rechistheone 3, drawing upon the 
work of Ernst Cassirer. Of course, a satisfactory account of the polity-constitutive dimension of 
constitutionalism cannot be provided in a single article with a more general brief. In providing only a 
bare sketch, I am aware that the detailed picture requires both ngorous foundations in legal and 
political philosophy, concerning the relationship between the distinguishing and limiting properties of 
(constitutional) law on the one hand and those of politics on the other, and a closely observed 
historical sociology of knowledge, concerning the particular pattern of mutual implication of politics 
and constitutional law within and across societies. The references in this and the previous three 
footnotes provide a flavour of the relevant philosophical and legal-historical literatures. As regards the 
legal historical literature, the work of Paul Kahn on the geneaology of American constitutional 
thought 1s a rare but exemplary instance of an approach which 1s highly sensitive to social and 
historical context and also persuasive in its theonzation of the generally constitutive role of the 
constitutional imagination. See Kahn n 90 above, and Legitimacy and History. Self-Government in 
Amencan Constitutional Theory (New Haven: Yale University Press, 1992). 

92 For a fuller discussion, see Walker, n 43 above. For a similar, though more expansive, definition of a 
polity within the international relations literature, see Y. H. Ferguson and R. W. Mansbach, Polities: 
Authonty, Identities and Change (Columbia: University of South Carolina, 1996) p 34: ‘A polity (or 
political authonty) has a distinct identity: a capacity to mobilize persons and their resources for 
political purposes, that is, for value satisfaction; and a degree of institutionalization and hierarchy 
(leaders and constituents).’ This study is remarkable for its rich depiction of the range of pre-state 
polities. 
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of member states in retaining a voice in these matters; or the incipient “‘digital 
constitution” of the regulation of cyberspace with its mix of self-regulatory 
elements and nationally and internationally sourced and validated norms,™ which 
are best viewed as ‘relational’ between polities in their constitutional origins yet 
may be capable of developing a normative method and discourse which transcend 
these origins? Are these important regulatory processes, often self-understood as 
constitutional, merely to be excluded from the constitutional universe by 
definitional fiat? Such a possibility recalls our earlier critique of the potential 
institutional and normative bias of ‘lowest common denominator’ constitutional 
pluralism. By excluding important ‘constitutional phenomena’ at the develop- 
mental edge of post-Westphalian politics it threatens both internal coherence — the 
recognition of other reasonable constitutional visions — and external coherence — 
the ability to comprehend important social and economic processes which lie 
beyond the conventional remit of constitutionalism. These dangers may be avoided 
by including both sorts of phenomena — ‘aspirational’ and ‘relational’, within a 
new structural mapping of constitutional pluralism, but a logically prior step is 
clearly to secure their inclusion at the conceptual level. 

How, then, do we ‘stretch’ the idea of constitutional discourse in a manner which 
is relevant to and coherent between these different possibilities, and in particular 
which is relevant to state polity, post-state polity and even post-polity or non-polity 
settings? The requirements of historical and normative continuity demand that we 
specify a number of factors in terms of which constitutional discourse does its 
representational work on behalf of a polity, each of which factors, as already 
intimated, serves as a criterion in terms of which we can map the distinguishing 
constitutional features of that polity and provides an index to measure the 
trajectory and intensity of its constitutionalisation process. This aggregative — and 
so also disaggregative — approach clearly allows us to distinguish between state 
polities on the one hand and non-state polities at different stages and following 
different vectors of development on the other. Crucially, the disaggregative 
approach also allows us to recognise constitutional phenomena which are not 
‘polity-bound’, which do not, or do not necessarily follow a developmental 
trajectory towards polity status, but which nevertheless register in terms of some of 
the criteria specified and so are worthy of consideration in constitutional terms. 

What are these criteria? To begin with, there are two basic constitutive criteria, 
concerning the founding dynamic of the constitutional phenomenon in question. 
First, and an indispensable foundation for all constitutional sites and processes, 
there is the development of an explicit constitutional discourse — the emergence of 
a constitutional self-consciousness on the part of those associated with the polity or 
political process with respect to that polity or political process. Secondly, and 
indispensable to constitutional polity status, there is the claim to foundational legal 
authority, or sovereignty. Then there are three governance criteria, concerning the 
scope and nature of governance capacity. First, there is development of 
jurisdictional scope — the delineation of a sphere of competence. Secondly, there 
is the claim to interpretive autonomy — to the entitlement of an organ internal to the 
polity or political process to construe the meaning and extent of these 
competences. And as the last criterion in this category, there is the constitution 
and regulation of an institutional structure to govern the polity. Finally, there are 
two societal criteria, concerning how the constitutional phenomenon articulates 
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and legitimates its relationship with the social entities and processes to which it 
relates. Of these, there is, first, and just as indispensable to polity status on the 
‘community’ side as sovereignty is on the ‘authority’ side, the specification of the 
status, conditions and incidents of membership of or association with the polity — 
the criteria and rights and obligations of ‘citizenship’ — broadly defined; and 
secondly and closely related, there is the manner in which and procedures by which 
the voice of the membership registers — the mechanisms, democratic or otherwise, 
by which their interests and aspirations are articulated and taken into account. Let 
us now seek to justify and to explore these three categories — generative, govem- 
ance and societal — and seven indices of constitutionalism — discursive self- 
awareness, authority, jurisdiction, interpretive autonomy, institutional capacity, 
citizenship and voice — in rather more depth.” i 


Constitutive criteria 
First, and a sine qua non of constitutional status in all circumstances, there is the 
existence of a self-conscious discourse of constitutionalism. Why should the mere 
existence of a relevant domain of constitutional discourse and debate be taken 
seriously as a constitutional benchmark, particularly as vigorous debate often 
reflects equally vigorous disagreement about the proper content of constitution- 
alism, and even of the legitimacy of such a discourse’? Is there not at least a 
suspicion of solipsism, of wish self-fulfillment on the part of any particular and 
partial constitutional claim and perspective, in the inclusion of this criterion? 

The answer to this objection is twofold. In the first place, recall the proposition 
that constitutional law and politics are mutually constitutive. Constitutional law 
and discourse, and indeed legal regulation more generally, is no mere reflection of 
a prior political order or process, but as one of the deepest and most pervasive 
“structures through which we experience the meaning of our political lives” ® is 
recursively implicated in the (re)framing, elaboration and consolidation of that 
order. Just as there can be no constitutional discourse in the absence of a referent 
polity or political process — achieved or aspired to, so there can be no polity or 
other constitutional process in the absence of a referent constitutional discourse. To 
put it another way, the polity or other constitutional process cannot be or become a 
polity or other constitutional process in the absence of its constitutional 
representation as such, and it is precisely that ‘discourse of conceptualization 
and imagination’®” which has the capacity to invest the authoritative claims, the 
institutions and the principles associated with the putative polity or constitutional 
process with polity-affirming or process-affirming, and thus constitutional status. 
In this intensely reflexive process, constitutionalism is not, or not simply, about 
observing appropriate types of data ‘out there [in the] constitutional landscape,’ but 
is necessarily itself a constitutive endeavour. Of course, the relevant discourse of 
representation may be more or less successful in convincing key audiences of the 
authenticity of this or that claim to constitutional status on behalf of a polity ora 
political process, but this is merely to reiterate the point that constitutionalism and 
constitutionalisation are best conceived of as matters of degree and intensity. 

In the second place, the discourse of constitutional conceptualisation and 
imagination also has profound consequences for the normative content of the 





95 For a more extended discussion of the applicability of these criteria to the EU and the WTO, see N. 
Walker, n 74 above. 

96 Kahn, n 90 above, 178. 
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discourse in question — its claim to embody certain ‘constitutional’ principles or 
protocols of a substantive or procedural nature — many of which are relevant to the 
other criteria and indices of constitutionalism considered below. This is of course 
trivially and generally true in the sense that no constitutional order is static, but is 
in a continuous process of reconceptualisation and reimagination — of 
representation. But it is also true in the more subtle and specific sense that a 
(more or less) successful process of imaginative transformation towards or 
sustenance of constitutional status itself has the potential to change the texture of 
the relevant claims, institutions and principles in significant ways. For the claim to 
constitutional status is always also an assertion of a right to self-government in the 
case of a polity or putative polity, or at least of a general entitlement to be endowed 
with the symbolic authority associated with constitutional status in the case of 
another non-polity-based political process. And so, in turn, such claims also 
necessarily involve an acknowledgment of the demands of responsible self- 
government or of the expectations raised by any claim to constitutional status, with 
all that that entails in terms of crafting a legitimate normative order. 
As well as supplying a criterion qualifying as ‘constitutional’ those phenomena 
which fail or register only weakly in terms of the other criteria, whether because 
they are merely aspirational or because they concern processes which do not fit 
many aspects of a more rounded, ‘polity-based’ definition, the idea of a self- 
conscious constitutional discourse also supplies a strong answer to those who are 
broadly skeptical of constitutional claims on the grounds of ideological 
exploitation. In the final analysis, the ideological dimension of constitutional 
politics — its role in the strategic assertion of institutional power and of the interests 
served by that power — is not the enemy of a normative discourse of responsible 
constitutionalism but its necessary accompaniment — and, indeed, an ineliminable 
aspect of its generative context. The normatively continuous idea of constitution- 
alism is linked in a powerful and resilient chain of signification to a whole series of 
core governance value — such as democracy, accountability, equality, the 
separation of powers, the rule of law and fundamental rights — with their strong 
association to the freedom and well-being of the individual within a framework of 
collective action and protection. Those who wish, from whatever motive or 
combination of motives, to make a plausible claim to constitutional status, must at 
least be seen to take these values seriously, which in turn imposes real constraints 
and has real consequences for what they propose and enact. To put this point in 
perhaps unduly cynical terms, just as hypocrisy can have civilising effects,’ the 
invocation of constitutionalism, because of the expectations thus aroused and the 
constituencies and arguments thus mobilized, tends to structure the ensuing debate 





98 J. Elster, ‘Introduction’ ın J. Elster (ed), Deliberative Democracy (Cambridge: CUP, 1997) 1, 14. A 
similar point is made by Stephen Krasner ın his study, Sovereignty: Organised Hypocrisy (Princeton: 
Princeton University Press, 1999) where, although concemed to emphasise the double standards and 
self-interested motives of institutional actors in the international system and the polysemic nature of 
the notion of sovereignty they employ, be nevertheless acknowledges that the use of the concept can 
also have real effects and impose real constraints m the structuring of their actions and expectations. 
For a sustained historical treatment of the way in which the actions of political actors, regardless of 
Personal motives, are often constrained, and to that extent explained by therr legitmating reasons, 
which are ın turn suggested by the broader ideological context mcluding the framework of beliefs and 
expectations encouraged by the norms and cued by the symbols of the existing constitutional order, 
see Q. Skinner, Foundations of Modern Political Thought: 2 Vols (Cambridge: Cambndge University 
Press, 1978). For a concise defence of this approach to socio-historical explanation, see M. Hollis, 
Models of Man. Philosophical Thoughts on Social Action (Cambridge Cambridge University Press, 
1977) 
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between those who would claim, challenge or counterclaim its associated symbolic 
power — and, in turn, tends to inform the institutional consequences of that debate — 
in ways which escape the intentions of the original protagonists. The record of 
constitutional debate in non-state entities such as the EU, the WTO and the UN all 
testify to the fact that once the constitutional genie is out of the bottle, it will not 
easily be re-captured by any of the interested parties 

If the existence of a self-conscious constitutional “discourse is the most open- 
ended of the various generative criteria, the idea of sovereignty or fundamental 
authority is perhaps the most state-centred. Sovereignty is ‘will’, where discourse 
is ‘reason’. One relates to the authority of ultimate command, the other to the 
authority of the argument. Yet, the two are complexly intertwined in the history of 
state polities! and sovereignty, particularly ‘popular sovereignty’ can of course 
be the friend as well as the enemy of a broadly reasoned and inclusive 
constitutional discourse. In essence, sovereignty consists of a plausible claim to 
ultimate authority made on behalf of a particular polity.1°! This has both subjective 
and objective dimensions. Subjectively, there has to be common assertion or 
acceptance by the key officials of the polity in questioh — in particular its judges — 
that it is a sovereign polity. Objectively, there must be evidence of a high level of 
general obedience to the framework of laws which are valid in accordance with the 
system’s ultimate criteria of validity.!@ 

In its traditional statist version, the claim to sovereignty or ultimate authority 
implies both autonomy and exclusivity. Autonomy, because a derivative or 
dependent authority is by definition not ultimate. Exclusivity, because a world 
order of states is generally!™ one of discrete and mutually exclusive territorial 
jurisdictions. The symmetrical logic of such an order implies that a non-exclusive 
authority is typically a dependent one, in the sense that any other authority claim 
made over the jurisdiction can only be made by a rival state, which if plausible and 
effective, as in the tradition of Western imperialism, then becomes an extension of 
the exclusive claim to authority of that rival state, so defeating or debasing the 
indigenous claim.!™ In other words the mutual exclusivity of comprehensive 
territorial jurisdictions in the one-dimensional global map of states implies a 
corresponding mutual exclusivity of effective claims to sovereignty. 

Given its strong statist foundations, does the idea of sovereignty, of fundamental 
authority, have anything to contribute to our understanding of post-state 
constitutional polities, or, indeed, even to state polities in a configuration where 
their authority begins to be rivaled by these post-state polities? Arguably, it has. 
Sovereignty retains a strong popular and intellectual currency in constitutional 


99 In the context of the WTO, see Walker, n 74 above, 50-54. 

100 See eg Loughlin n 25 above, esp chs 8-10 and 14 

101 N. Walker, ‘Sovereignty and Differentiated Integration in the EU’ (1998) 4 European Law Journal, 
355, 356. 

102 Sovereignty also has closely related internal and external aspects. Internal sovereignty involves the 
claim that fundamental authority over the internal ordering of the polity is located in or between (a) 
certain institutional site(s) within the polity in accordance with a rule of recognition broadly accepted 
within that polity, while external sovereignty involves the claim that fundamental authority to 
represent the polity in its external relations rests with the polity itself, the question of who or which 
institutional configuration exercises this external sovereignty being a secondary question of internal 
constitutional law 

103 The condominium, an arrangement in which sovereignty is jointly exercised over two or more states, 
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the Sudan to the New Hebrides. 
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discourse, and it is arguable that the current phase is more appropriately described 
as one of ‘late sovereignty’ rather than ‘post-sovereignty’.!° The crux of this 
argument is that in the emerging post-Westphalian order, it becomes possible to 
conceive of autonomy without exclusivity — to imagine ultimate authority, or 
sovereignty, in non-exclusive terms. This is because of the emergence of polities 
whose posited boundaries are not (or not merely) territorial, but also sectoral or 
functional.!© That is to say, claims to ultimate legal authority are no longer limited 
to (state) claims to comprehensive jurisdiction over a particular territory, but now 
also embrace sectorally and functionally limited claims, whether such claims are 
also territorially limited, as in the EU, or global, as in the WTO. Crucially, the 
development of sectorally or functionally limited claims is self-reinforcing to the 
extent that it allows of the possibility of overlap without subsumption. To be sure, 
the boundaries between different polities are still deeply contested. Indeed, in a 
configuration in which overlap and intersection become the norm, these boundary 
disputes, as we shall see, become more systematic. Yet even so, the advent of 
sectorally or functionally limited polities means that the assertion of authority 
around a disputed boundary does not necessarily impugn the integrity of the other 
polity qua polity. So, for example, to the extent that the claim to sovereignty of the 
European Union over a range of competences previously within the exclusive 
jurisdiction of the fifteen member states is plausible and effective, this does not 
seriously question the continuing sovereignty of the fifteen member states as 
regards their remaining areas of territorial jurisdiction, however significantly, 
imprecisely and progressively limited the ambit of this sovereignty might be.!°7 
If we accept that in the post-Westphalian order the Gordian knot tying autonomy 
to territorial exclusivity within the definition of sovereignty has been severed, and 
that autonomy alone becomes a sufficient basis for sovereignty, that does not mean 
that every bare claim to autonomy should be accepted as evidence of sovereign 





105 See N Walker, ‘Constitutional Pturalism and Late Sovereignty in the European Union’ in Walker n 
83 above. 

106 On the distinction between sectoral and functional limitations, and on the use of both types of 
Jurisdictional boundary in the EU context, see B de Witte and G. de Burca, ‘Delimitahon of Powers 
post-Nice’ in A. Arnull and D Wincott (eds), Legitimacy and Accountability in the European Union, 
(Oxford: OUP, forthcoming). 
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authority. Such claims must still be plausible in the subjective and objective senses 
set out above. In these terms, the EU clearly has a stronger claim to sovereignty 
than, say, the WTO, which in tum has a stronger claim than NAFTA. This is true 
both in terms of the beliefs of key institutional actors, inspired by the early 
jurisprudence of the ECJ on supremacy and direct effect,!° and, objectively, in 
terms of the high-level of compliance with the corpus of European law, facilitated 
by a sophisticated set of EU-member state inter-systemic bridging mechanisms 
centred around the preliminary reference procedure, which — in a prime example of 
the management of overlapping autonomies — allows each system virtually 
seamlessly to claim a persuasive sovereign pedigree for that same corpus.!® 
Nevertheless, as I have argued elsewhere, there is at least some evidence of the 
‘lesser polities’ beginning to develop a sovereign world-view, and of others 
beginning to take them seriously.!!0 And what this suggests is that, within the more 
fragmented, fluid and contested configuration of authority of a multi-dimensional 
order, sovereignty too, like the other indices of constitutionalism, becomes more 
amenable to understanding as a graduated and tenuous property of normative order. 
While mutual exclusivity remained intrinsic to our definition of sovereignty, a 
more absolutist, black-and-white mode of analysis and understanding was 
appropriate, with relatively discrete areas of contestation which themselves tend 
to be approached and resolved in zero-sum terms and within a limited time-frame. 
Under the new conditions, sovereignty may be viewed as an emergent and 
precarious characteristic of many post-state polities within a longer, open-ended 
time frame, as we have seen of the EU and as we are now witnessing of the WTO. 
In turn, to what extent and in what ways these sovereignty claims become more or 
less grounded depends upon the other graduated indices of constitutionalism, to 
which we now tum. 


Governance criteria 

The first of the governance-centred criteria of constitutionalism and indices of 
constitutionalisation, then, is jurisdictional scope. If polities within a multi- 
dimensional order can be sectorally or functionally delimited, how far can such 
limitation be permitted without undermining the very idea of a constitutional 
polity? On the one hand, sectoral or functional scope is patently a matter of degree, 
and so fits easily into our understanding of constitutionalism and constitution- 
alisation as also questions of degree. On the other hand, our sense of an entity as an 
identifiable polity seems to require a minimum regulatory range. The practice of 
politics, and of constitutional government, as generic activities, as opposed to the 
pursuit of a single policy or a discrete regulatory goal, implies the co-ordination of 
a number of spheres of activity and the treatment of their mutual ramifications 
through consideration, negotiating and balancing of the multiple public goods and 
private interests involved. 

The history of the expanding competence of the EU from its origins as an 
organization to promote regional trade through a common market, and also, if less 
immediately, to consolidate post-war peace in Western Europe is too well known 
to require even a brief synopsis.!!! Suffice it to say that in considerably widening 
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and deepening its sphere of competence, both through extended economic 
integration in areas such as competition, agriculture and monetary policy and 
beyond that into social and environmental policy, it manifestly supplies a distinct 
level of governance. The remit of the WTO, for purposes of comparison, is clearly 
more modest, but it too increasingly conforms to a multi-functional template. Even 
the original GATT 47, restricted to the liberalisation of trade in goods, involved a 
complex balancing of values and interests. Each of its four fundamental working 
principles — non-discrimination, reciprocity, market access and fair competition — is 
open-textured and, their iterative interpretation and conciliation required a complex 
balance between liberalisation on the one hand and a wide range of national and 
regional policy interests and the diversity of other public goods these interests 
articulate or are claimed to articulate on the other.!!* Like the European Union, 
moreover, the complex and many-tentacled ramifications of free trade has led to a 
gradual ‘spillover’ of explicit competence into other sectors, including the Uruguay 
Round Agreements on Trade in Services (GATS) and Trade Related Aspects of 
Intellectual Property Rights (TRIPS) and extension into other broad policy areas 
such as competition, investment, agriculture and environmental policy. 

What the discussion of the early years of GATT also suggests, however, is that 
the complex balancing of different values and interests to which wide-ranging 
constitutional discourse is applicable need not be exclusive to broad multi- 
functional polities, but can also apply in apparently narrow fields, provided the 
agency in question retains a high level of discretion — an extensive optional scope — 
within that area. In other words, provided the issue within jurisdiction is 
‘polyvalent,’ and the agency charged with its treatment empowered to have full 
regard to this polyvalence, a wide-ranging constitutional discourse can be engaged. 
That it is possible for more limited constitutional processes, which lack the 
capacity to co-ordinate, trade-off or redistribute between policy sectors, 
nevertheless to engage in sophisticated constitutional balancing is further 
vindicated by the example of the Council of Europe’s main ‘constitutional’ Treaty 
and instrument, the European Convention of Human Rights. Clearly, the exclusive 
focus on the rights dimension of issues raising a much wider range of public policy 
issues does not preclude this body from contributing to a rich constitutional 
discourse around the meaning and relationship of concepts such as liberty, 
equality, privacy and the rule of law, and to highly influential effect in other 
constitutional settings, both state and post-state.!!3 

Interpretive autonomy,!!* — the power to have the last, and so constitutionally 
decisive word on the meaning of a mandate, is on the surface straightforward. On 
closer examination, however, it is a tenaciously elusive idea, one which has given 
rise to a great deal of confusion — confusion which has caused the idea of 
interpretive autonomy on the part of non-state polities to be falsely challenged or 
denied. Like so many of the difficulties with charting the post-Westphalian order, 
these confusions are, as earlier intimated, associated with the statist legacy — 
stemming from an obdurate reliance upon the paradigm of state constitutionalism 
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in contexts to which it is increasingly inappropriate. Two confusions in particular 
need to be addressed. 

In the first place, there is a confusion of meaning — or at least, a tendency to 
overstate the mutual dependency ~ between interpretive autonomy, or the power to 
be ultimate arbiter of disputes about the meaning of the polity’s governing 
constitutional text, including disputes over its jurisdictional reach, on the one hand 
(ie ‘judicial Kompetenz-Kompetenz’), and an open-ended capacity of the polity to 
determine the extent of its legislative competence on the other (ie ‘legislative 
Kompetenz-Kompetenz’).'\5 In the context of the Westphalian one-dimensional 
order of sovereign states, where legislative Kompetenz-Kompetenz is the 
constitutional norm, the interpretive and adjudicative setting of the Supreme or 
Constitutional Court is typically where this open-ended jurisdictional authority is 
articulated, applied and affirmed. In these circumstances, the two capacities are 
closely linked, although still conceptually distinct. Where, on the other hand, a 
polity is sectorally or functionally limited by its constituent text, then those who 
exercise interpretive autonomy on behalf of the polity must equally be subject to 
these sectoral or functional limits. In other words, interpretive autonomy is always 
the dependent variable, tied to the jurisdictional claims of the constituent text of 
the polity in question. To the extent that these claims are sectorally or functionally 
limited, so too is the power of interpretive autonomy. To be sure, such interpretive 
power may be applied in a controversially extensive manner, may even on some 
views be abused, but an interpretation of a sectorally or functionally limited text, 
however expansive, remains an act circumscribed by an acknowledgment of 
boundaries within the terms set by a particular interpretive community, rather than 
a license to expand jurisdiction indefinitely. Interpretive autonomy, therefore, 
cannot slip the sectoral or functional leash, and need not on that ground be 
excluded as indeterminately open-ended from the constitutional profile of a 
sectorally or functionally determinate post-state polity. 

A second confusion mirrors that which attends the transformation in the meaning 
of sovereignty. If ultimate authority in the post-Westphalian order is consistent 
with autonomy rather than exclusivity, so too the power of ultimate arbitration and 
interpretation in domains of overlapping jurisdiction need not be exclusive. 
Interpretive autonomy means precisely that. It does not necessarily mean that from 
an external point of view ‘only the institutions of that particular order are 
competent to interpret the constitutional and legal rules of that order,’!!6 but 
merely that this can be plausibly asserted from an internal point of view. In a 
configuration of overlapping and rival polities — in a landscape of contested 
boundaries — the supreme judicial authorities of these rival orders will each claim 
the right to police these contested boundaries in terms of the normative pedigree of 
their own order and by reference to the rules of adjudication associated with that 
normative pedigree. In other words, on a pluralist reading the assertion of rival 
plausible claims to have the last judicial word on an overlapping or disputed 
question of competence, provided these claims are also reasonably institutionally 
effective on their own terms, confirms rather than denies the interpretive autonomy 
of each of the polities or putative polities in question. 
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For all that it does not imply legislative omnicompetence or unrivaled powers of 
adjudication, interpretive autonomy remains a powerful index of constitutional 
maturity. Interpretive autonomy has been long been claimed by the European 
Court of Justice on behalf of the European legal order, giving rise to a series of 
high-profile constitutional collisions with national constitutional courts staking 
rival claims.!!7 Again, however, interpretive autonomy is very much a matter of 
degree, and does not necessarily correspond to high levels of fulfillment of other 
criteria. So, for example, the European Court of Human Rights clearly has a high 
degree of interpretive autonomy, despite its narrow competence and lack of polity 
Status or aspirations in terms of the ‘community’ dimension of ‘political 
community’. In contrast, the WTO, although comparatively well-developed in 
some other criteria, has only since the 1994 Uruguay Round, when it established a 
Standing Appellate Body, developed an adjudicatory mechanism of sufficient 
independent authority to begin to justify that claim.!!8 

As regards institutional capacity, from the point of view of constitutional 
development this refers both to effectiveness — a capacity of a regulatory body to 
‘make a difference’ to the activities regulated, and also to the extent to which in so 
doing the body instantiates constitutional principles of a structural kind, such as 
judicial independence withir the institutional structure, (as opposed to 
independence from extemal interference, considered under the previous heading) 
separation of powers and inter-institutional balance more generally, subsidiarity 
etc. On both counts, the EU is again the paradigm case of the post-state polity, 
boasting an effective and relatively well-resourced enforcement capacity and a 
complex and constitutionally articulated and monitored, if by no means 
uncontroversial, system of internal institutional differentiation and balance. Other 
bodies, such as the WTO, may have a fairly highly developed system of 
institutional differentiation, but more limited resources and implementation 
capacity. For constitutional bodies and processes with more restricted functions, 
institutional differentiation tends to be less pronounced, and equally the 
applicability of state-derivative structural constitutional principles is less relevant. 


Societal criteria 

As noted above, just as sovereignty is key to the ‘political authority’ dimension of 
polity or political community, so the first of the societal criteria, namely 
citizenship or membership and the sense of identification with the polity associated 
with its attendant system of rights and obligations, is key to the ‘community’ 

dimension. Again, however, even though within modern constitutional discourse 
the notion of citizenship or polity-membership has tended to become bound to and 
bounded by the state,!!9 this need not be the case. The notion of citizenship, like 
those of polity and constitutionalism, pre-date the modern state, supplying one of 
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the ‘classical ideals’ !2° of ancient Athenian and Roman civilisation. And in the EU 
context, the language of non-state citizenship has achieved sufficient currency in 
the post-Westphalian age to be promoted, since Maastricht, as an explicit legal 
status of Union membership under which are grouped a number of specific 
provisions. 2! 

Although this heading describes a rather meagre catalogue of political and 
mobility rights, if we free ourselves from a rigid legal formalism,!” we can move 
beyond the self-understanding of the treaties in our treatment of citizenship in at 
least two ways. First, we can impute to many of the other substantive provisions of 
European law a citizenship-constitutive quality. Even in textual terms, the self- 
proclaimed incidents of European citizenship by no means exhaust the entitlements 
of citizenship. These are generally taken to include certain universal entitlements 
re the polity in both the classical sphere of negative freedoms and in the sphere of 
political voice and participation, as well as an equality of basic social entitlement 
sufficient to provide a minimum threshold of well-being and the wherewithal to 
enjoy and exploit these liberal and political rights.!% On this wider view the 
European Union provides a developed infrastructure of entitlements to the ‘market 
citizen’ !24 around the four freedoms and a more muted recognition of the wider 
catalogue of classical first-generation rights through its acknowledgment of the 
Council of Europe’s ECHR as a constitutional source. !?5 It also supplies a range of 
political rights centred on direct representation in the European Parliament, and — 
notwithstanding the continuing absence of significant resources for and 
mechanisms of redistribution at the European level — a growing range of social 
rights in employment, and, increasingly, in matters of discrimination more 
generally.!26 In this broader context of citizenship rights, the growing yet still 
uneasy and uneven commitment of the EU to an expansive conception of 
constitutional citizenship is perhaps typified in the freshly minted Charter of 
Fundamental Rights in the European Union — unprecedented in non-state polities 
for its breadth and depth of rights coverage yet its edge blunted by its merely 
declaratory status.!?’ 

As intimated, however, there is also a deeper dimension to citizenship. It is not 
simply an abstract status of passive belonging to a polity, defined in terms of the 
sheer scope and density of formal rights and obligations connecting the citizen to 
the polity. It is also about membership of a political community in an active or 
affective sense. It is about ones connection with an entity being of sufficient 
phenomenological significance to affect significantly ones social and political 
identity — or to put it another way — to add to ones social and political identities. It 
is about being able to think of oneself with some conviction as both a national and 
a European in constitutional terms. One index of this is the level of active 
engagement in a polity, another the breadth and depth of appreciation by individuals 
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and groups that their interests and aspirations are significantly represented within 
the decision-making structure of the polity. In turn, the strength of these indices is 
bound up with the level and quality of articulation of voice within the polity — 
which is our last index of constitutionalism. 

Thus the question of citizenship of the EU is necessarily linked to the question of 
its democratic credentials, the pejorative starting-place for discussion of which is 
invariably its so-called ‘democratic deficit’.!28 The democratic empowerment of 
the European Parliament has been slow, grudging and incomplete, the resulting 
variability in its capacities and procedures imposing further costs in terms of public 
understanding. Formal powers aside, the Parliament’s remoteness, its lack of 
political cohesion, its low media visibility, its lack of voter interest and the 
consequential weakness of its electoral mandate, further diminish its representative 
capacity. Underlying much of this, there is the famous ‘no demos’ thesis,!29 the 
idea that the absence of a prior European political identity sufficiently grounded in 
ethnic or cultural homogeneity, still allegedly the exclusive preserve of the 
member states, makes the very idea of an active European democracy a false 
conceit of social engineering. 

Yet for all that it points to the genuine problems of a new political community 
pulling itself up by its own bootstraps, the no demos critique, which also has clear 
parallels in some of the debates about the relative and competing democratic — and 
constitutional — credentials of existing states and of sub-state nations who wish to 
secede from these states in contexts as diverse as Canada, Turkey, Russia, Spain 
and Ireland,!*° is surely overstated, its essentialist premise unsustainable.!3! To 
recall an earlier proposition, from a broad constitutional perspective law and 
politics are most aptly conceived of as mutually constitutive and mutually 
contained, thus challenging the presumption of the credibility, still less of the 
necessity, of an a priori political community. And, it is a key point of a new 
generation of citizenship studies, and the new generation of citizenship practice to 
which these studies refer, that the decision-making and adjudicatory fora of the 
European political space allows scope, however variable and circumscribed, for the 
construction and development not only of a generic European identity but also of 
new transnational identities, not just amongst powerful producer interests but also 
for new social movements in areas as diverse as labour, environmental and sexual 
politics. 152 

If the idea of citizenship is more appropriate to mature polities, then quality of 
voice and democratic representation more generally, in accordance with our earlier 
discussion of the internal normative coherence of constitutionalism, is a key 
measure of the legitimacy of all self-proclaimed constitutional entities or 
processes. This may not be readily apparent from a conspectus of contemporary 
constitutional inquiry, since the debate about the relationship between democratic 
representation and constitutionalism, in particular whether the entrenchment of 
fundamental rights, if needed at all, is needed as a protection of or from democracy, 
tends to be framed as one of the key controversies of modern state con- 
stitutionalism.!33 Yet this controversial surface exaggerates the degree of 
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democratic animadversion within contemporary constitutional thought. Even 
where constitutionalism is presented as a protection from democracy, it is more 
precisely as a protection from democratic excess. It is an approach typically 
rationalised in terms of the dangers of majoritarian tyranny, and so continues to 
accept, and at least implicitly to support, the basic legitimacy of democratic 
process and popular voice within a broader constitutional ethic and constraint. 134 

In any event, while this remains an important debate at the European level — and 
a particularly topical one in the light of the new Charter of Fundamental Rights, in 
the post-state and even the post-polity context another at least equally important 
debate about representation has gained momentum. The relevant tension here is 
between general democratic voice and participation on the one hand and the 
special voice of functional representation and/or technocratic expertise on the 
other. Again the European Union, originating on one influential view as a special 
organization to take certain key economic issues out of the general political arena 
and away from the vicissitudes of aggregative democratic voice,!35 has been a key 
laboratory for this debate.!* But it has now extended from the macro-level to many 
of the sensitive relational margins of the EU polity, where European and member 
state polities negotiate the boundaries of their respective jurisdictions in 
conjunction with other national and transnational interests. Comitology, the new 
Open Method of Co-ordination (OMC), and regionally-based public/private 
partnerships are all examples of the ‘new methods of governance’ which address 
and seek to resolve this tension in novel ways,!37 with a particular rich and intense 
focus of debate being the degree and forms of democratic representation within 
particular complex contexts of risk assessment required (or permitted) in order to 
provide optimal ‘deliberative’ forums and processes in which particular interests 
and perspectives are subordinated to a new sense of common good. 

These questions strike an important new key. They are a telling instance of how 
constitutionalism’s new and extended field of reference can change the texture of 
particular normative debates in significant ways, and also of how perilous the work 
of translation between old and new context. Nonetheless, they remain intimately 
connected with a long tradition of voice-centred questions within constitutional 
discourse, some older forms of which, as we have seen in the democracy/rights 
debate, still also have a considerable currency. So the new questions are best 
considered as extending rather than eclipsing that older discourse, and indeed as 
requiring to be addressed simultaneously and in co-ordination with the more 
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venerable questions in a manner which is itself democratically legitimate so as to 
ensure the overall democratic credentials of the constitution-generating process as 
well as the particular calibre of the discrete decision-making structures that it 
generates. 138 


The structural dimension 


Having suggested a way of reconceptualising the constitutional field in a more 
inclusive manner, one which connects state constitutionalism with post-state and 
post-polity constitutionalism within a graduated scheme, let us conclude by briefly 
mapping out the post-Westphalian territory of constitutionalism with the aid of 
these conceptual cues.!39 In so doing some additional ways in which this elaborated 
version of constitutional pluralism might help meet the challenges posed earlier are 
indicated. 

As should be clear from the above conceptual analysis, the post-Westphalian 
constitutional map contains a number of different phenomena, state, post-state-polity 
and non-polity, each with their own separate but related discourses. To begin with, 
there is an aspirational constitutional discourse which seeks to reshape the traditional 
intra-state constitutional sphere of the relations between different groups — national, 
ethnic, territorial, religious, gender, linguistic or other cleavage — within the state in 
ways which go beyond those legal forms of ‘identity politics,’ in particular the 
protection of minority rights and the special representation of minority voices in 
political institutions, that can be comfortably accommodated within the existing 
constitutional framework and ethos. That is to say, this discourse makes claims which 
at the limits fundamentally challenge the existing normative or representative basis 
of constitutional authority, either through secessionist or quasi-secessionist demands, 
or in seeking a ‘constitutional revolution’ — a new constitutional settlement within the 
existing territorial frame. Just as interesting, perhaps, is what happens ‘short of the 
limits’. Short of, and typically in the shadow of these revolutionary limits, what 
counterfactual constitutional politics tends to seek is precisely the type of ‘mutual 
recognition’ to which Tully alludes — that is to say, a recognition within the 
authoritative (and so officially ‘recognised’) constitutional vision, of the legitimacy 
of other constitutional visions, and an ‘agonistic’ process of negotiation between 
these alternative visions on the basis of consent and mutual respect.!4° At first sight, 
the possibility of evenly weighted negotiation between different frameworks of 
constitutional thought within an authoritative structure traditionally dominated and 
informed by one of the frameworks in question seems counter-intuitive. Arguably, 
however, this is a possibility that is gradually taking shape, however slowly, 
unevenly and unsurely, in divided polities such as Ireland and Canada.!4! 

What is more, the results of these negotiations or peace-processes can give rise 
to new proto-constitutional forms between states, as in the new institutional 








138 On the close relationship between the credentials of constitution-generatng and constitution- 
amending processes and those of the institutons thus generated or modified in the legitimation of 
particular constitutional ‘regimes’ — and indeed in the legitimation of post-national polities more 
generally, see Walker, n 43 above. 

139 Some of what is discussed below 15 pursued in more detail in Walker, n 87 above, ‘Flexibility within a 
Metaconstitutional Frame’. 

140 See esp Tully, n 63 above. 

141 On the centrality of human rights conmderations to this process of constitutional reconciliation 
between British and Irish in Northem Ireland in the wake of the Belfast Agreement, see C J. Harvey 
(ed), Ruman Rights, Equality and Democratic Renewal m Northern Ireland (Oxford: Hart, 2001). 


354 © The Modem Law Review Limited 2002 


May 2002] The Idea of Constitutional Pluralism 


structures for North-South and East-West dialogue and policy consultation under 
the Irish Good Friday Agreement — structures which supplement and modify the 
internal structures of two states — United Kingdom and Ireland.!*? But that is but 
one relatively undeveloped species of a new legal genus in which traditional 
‘international’ relations between states develop in new ‘constitutional’ ways, either 
interfering directly in the institutional structures and normative frameworks of 
domestic law or carving out a relatively autonomous space of political organisation 
in which the writ of the state runs increasingly faintly and unevenly. The paradigm 
case of the first ‘state-encroaching’ sub-type is human rights law, with various 
global and regional human rights systems in the second half of the twentieth 
century challenging the Westphalian premise of untrammeled external state 
sovereignty which had previously prevented international law from addressing 
individuals as well as states themselves as the subject of legal rights as well as the 
object of legal rules.'43 As regards the second, or ‘relatively autonomous’ sub-type, 
this would include organisational forms which involve a mix of self-regulation and 
‘public’ or ‘private’ international rules, such as the tentative Digital Constitution of 
cyberspace or powerful transnational sporting organisations such as FIFA or the 
IOC. 

In turn, this kind of development shades into another type of postnational 
constitutional phenomenon, namely the emergence of sites which show sufficient 
maturity along various of the criteria set out above to begin to be considered fully- 
fledged post-state polities in their own right. Since a major theme of our graduated 
scheme is to discourage black-and-white categorisation, it makes no sense on that 
basis to reintroduce a rigid classification of the different structures in question, 
suffice it to say that bodies such as WTO and NAFTA, both in terms of their 
‘political authority’ dimension and even more so as regards their affective 
‘community’ or citizenship dimension, clearly remain at a modest point on the 
continuum of emergent post-state political communities or polities, whereas the 
EU is by far the most accomplished case to date. 

Finally, at the most extreme level of remove from traditional state 
constitutionalism, there are relations between state and post-state constitutional 
polities and processes — as in the new methods of governance at the uncertain edges 
of EU and member state competence, and also relations amongst post-state 
constitutional polities and processes — as in the EU and the WTO’s interaction in 
the field of trade liberalisation or in the EU and the Council of Europe’s interaction 
over human rights, which also produce their own constitutional processes and 
phenomena. These developments, as with the constitutionalisation of more 
traditional international relations, are symptomatic of the increasing significance 
of the relational dimension generally within the post-Westphalian configuration. In 
this plural configuration, unlike the one-dimensional Westphalian configuration, 
the ‘units’ are no longer isolated, constitutionally self-sufficient monads. They do 
not purport to be comprehensive and exclusive polities, exhausting the political 
identities, allegiances and aspirations of their members or associates. Indeed, it is 
artificial even to conceive of such sites as having separate internal and external 
dimensions, since their very identity and raison d’étre as polities or putative 
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polities rests at least in some measure on their orientation towards other sites. The 
overlap of jurisdictions and governance projects is emerging as the norm rather 
than the exception, the constitutional processes developed to address these 
becoming ‘central at the margins.’ 

Elsewhere I have characterised the internal logic and external or relational 
perspective of these new sites and processes as metaconstitutional.!4° The ‘meta’ 
prefix, as with meta-ethics and metaphysics, denotes a secondary discourse, in two 
different senses in the instant case. Metaconstitutional discourse is secondary, first, 
in the sense that its ultimate source and formative influence is the constitutional 
discourse of the state. That is to say, metaconstitutional discourse at post-state 
sites, however transformed in purpose and content, always can trace its historical 
and discursive origins in the actions and ideas of constitutional states — in their 
decisions to set in motion processes which led to the development of post-state 
forms and in the conceptions of governmental design which they patented at state 
level. 

But metaconstitutional discourse is also a secondary discourse in a quite 
different sense — one that is ultimately more important for our purposes and that 
refers to the kind of legitimacy typically claimed for post-state constitutional 
norms. Recall that the rules which are validated within a post-state discursive site 
or process have the same general subject matter — the constitution and regulation of 
key governance processes — as constitutional rules located at state sites, and 
increasingly operate in a mesh of uncertain and overlapping jurisdictional 
boundaries with each other and with the state sites. At the wide contested margins 
of this crowded constitutional space, post-state constitutional polities and processes 
typically come to claim not only a normative authority independent of and 
irreducible to the historical state source (the counterclaims of state sources 
notwithstanding), but perhaps even a deeper or higher normative authority than 
state constitutional rules or rules situated at other sites. Indeed, rule-making 
authorities at the expansive relational edges between sites typically seek to instruct, 
authorise, shame, persuade, influence, encourage, emulate, improve upon or 
provide an example to one another, and likewise, the rules that they promulgate 
typically seek to match, adapt, constrain, qualify, supplement or supplant rules 
emanating from other sites. And for those who claim or already possess internal 
authorisation to make rules within various sites and processes, it is precisely in 
order to prevail in this multi-dimensional world of overlapping boundaries and 
undercutting claims, and so also to ground or consolidate their internal legitimacy, 
that they typically seek a meta-authorisation — a deeper set of normative arguments 
for their position than would be required if, as in the one-dimensional state world, 
their constitutional constituency and mandate was purely self-contained. 

Now, this might seem an unlikely terminus for an argument seeking to find 
common ground in which various constitutional discourses can find something 
relevant to say to one another and some effective way of steering a world of 
globalising social and economic power and conflict which seems increasingly to 
escape the constitutional grasp. Is a vision of proliferating constitutional sites each 
seeking their own particular meta-authority not one calculated to exacerbate 
conflict and pathologise communication? This is certainly a danger. Indeed, it 
could be contended, with some justification, that the proliferation of local 
metaconstitutional claims, with a tendency to myopic imperviousness to universal 
constitutional possibilities, has been an aggravating factor in the deep fracturing 





145 See references at note 87 above. 


356 © The Modem Law Reviow Limited 2002 


May 2002] The Idea of Constitutional Pluralism 


and fragmentation of our contemporary constitutional discourse, even as, 
ironically, that institutional proliferation has developed in response to the very 
suite of problems associated with traditional state constitutionalism which lie at the 
root of discursive fragmentation. 

Yet, if, in conclusion, we situate the idea of metaconstitutionalism more closely 
within our broader pluralist perspective it begins to emerge in a more positive light. 
In the first place, if the post- Westphalian world is viewed in constitutional terms as 
a plurality of unities, as I have argued it should, then the pattern of deeper 
normative justification to which the metaconstitutional idea refers must track this 
plurality of unities. That is to say, on the one hand, there can be no transcendental 
and universal normative justification short of the transcendence of the existing 
unities in a new universal unity — a prospect of a monolithic ’regional’ or ‘global 
constitutional order’ which is as undesirable as it is unlikely. Meta- 
constitutionalism, then, palpably does not imply a fixed and overarching meta- 
constitution.'46 Equally, and at the other extreme, there can emerge no effective 
local forms of constitutional justification, including those which are aspirational 
constitutional units or which are relational between units, which do not find a final 
accommodation with a particular existing unit or particular existing units of 
constitutional representation and the discourse of constitutional and meta- 
constitutional justification associated with these units, however much they might 
influence that final accommodation. 

Secondly, however, this by no means rules out the creation of new authoritative 
constitutional units and processes from the old. Indeed, the proliferation of 
accomplished or putative post-state constitutional sites and new inter-site relational 
processes each with their own metaconstitutional framework of justification is a 
central feature of the post-Westphalian age. Once the orderly pattern of mutually 
exclusive sovereign state authorities is broken, the development of new 
authoritative units from the interaction of existing units is structurally facilitated, 
and the map of constitutional authority becomes a complex and ever-shifting 
mosaic of the new and the old, the emergent and the mature, the relations between 
these new and old units as constitutionally significant (and transformative) as the 
units themselves. 

Thirdly, just as the configuration of unities is not fixed, neither is the normative 
content of that which is represented by these unities. The represented unity of 
constitutional orders, and of their metaconstitutional justification, is a purely 
formal unity. It implies nothing about the substantive normative discourse through 
which a particular unit achieves its metaconstitutional justification nor about the 
substantive framework of constitutional norms which this metaconstitutional 
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justification supports. Rather, the increasing prominence of an expectation and 
practice of metaconstitutional justification implies quite the opposite. Meta- 
constitutional justification suggests a continuous reflection on the legitimacy of 
authoritative decision-making — whether the exercise of constitutional authority in 
general or in particular areas!*? — and thus an openness to challenge, critique and 
revision from both internal and extemal sources. A brief consideration of the 
context from which this trend has emerged may help to reinforce the sense of a 
new constitutional openness. 

As remarked earlier, the paradigm form of the state constitution in the 
Westphalian age tended not to experience pressing problems of effective authority 
except in particular moments of crisis (which could of course be many and 
frequent). State constitutions tended — and still to some extent do — to be 
traditionally legitimated, difficult to amend or overhaul except through solemn and 
often formidable procedures, and protected by a monistic conception of authority 
which assumed the exclusive jurisdiction of the state within a particular territorial 
space. That is to say, the context in which state constitutions tend to be legitimated 
and sustained was highly self-referential. They pulled themselves up by their own 
positivist bootstraps, drawing upon resilient sources of symbolic power and 
institutional strength, and with little concern (except in the academy) for deep 
normative reflexivity.'48 Post-state sites and processes in an increasingly 
diversified constitutional order have none of these ‘advantages’. They lack 
tradition, and often, too, well-defined or broadly respected rules of amendment. 
Like state constitutional sites, they live in the shadow of a growing pluralist 
conception of authority, but unlike state sites they have no untouchable core 
(however quickly diminishing even in the state case), and rival discourses overlap 
with and may challenge their jurisdiction in every functional and territorial corner. 
Post-state constitutional phenomena may be necessary institutional incidents of the 
post-Westphalian order, but they lack the ideological niche carved out by their 
more venerable state counterparts. Their legitimacy is much more precarious, and 
this is a double-edged sword. 

On the one hand, it may indeed encourage a strident fundamentalism, a refusal of 
dialogue with other sites and processes or with internal challenges to their 
authority, a striving for metaconstitutional roots merely to entrench their difference 
and self-righteous superiority. On the other hand, the assertion of metacon- 
stitutional authority and the demand for metaconstitutional justification which that 
necessarily invites from both external and internal audiences may be genuinely 
educational and transformative. It may free up debate, encouraging greater resort to 
the ample tool-kit of state-constitutionalism, more active cross-fertilization of 
ideas between sites — including state sites themselves as their previous authority is 
challenged and they are increasingly drawn into the process of metaconstitutional 
reflection — and a more thoughtful engagement with the ‘problems of translation’ 
which that invites. The more precarious the legitimacy of a particular meta- 
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constitutional site or context, the greater the danger of failure, but, equally, the 
greater the opportunity for innovation. 

Fed by such an open-ended dynamic, the ‘agonistic’ process of negotiation 
between and within different constitutional authorities is rich with possibilities of 
mutual learning both through regulatory competition and emulation in contexts of 
strategic rivalry and through open dialogue and cross-experimentation in more 
consensual contexts.'4? To reiterate, constitutional law and cognate forms of legal 
regulation cannot but set the limits of our institutional imagination. Yet the new 
framework of engagement here suggested holds out the prospect of extending these 
imaginative limits in ways less likely to invite and justify accusations of fetishism, 
normative bias, ideological manipulation and general inadequacy to and 
incoherence before the complexity of a changing global order — charges which 
cast such a long shadow over contemporary constitutional discourse as it ventures 
beyond its statist domicile. 


- : 
149 On the distinction (and continuum) between strategic and dialogic forma of constitutional mteraction, 
see ‘Flexibility in a Metaconstitutional Frame’ n 87 above, 25-30; Policing in a Changing 
Constitutional Order n 87 above, ch 10. 
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Restitution, Rectification, and Mitigation: Negligent 
Solicitors and Wills, Again 


Eoin O’Dell* 


A solicitor, when drafting a will, can owe a duty of care in tort to the intended 
beneficiary of a bequest under that will The Court of Appeal has recently 
confirmed that where a solicitor has misdrafted the will, the intended beneficiary 
can sometimes rectify it, and recover the intended gift. The pattern of this 
rectification is restitutionary, raising the question analysed in this article of 
whether an intended beneficiary can have a direct personal action in restitution to 
reverse the unjust enrichment of an unintended recipient. It seems that, though 
fraught, such an action may indeed in principle lie. 


Many people retain the services of a solicitor to draw up a will. It should be one of 
the less fraught occasions upon which they visit their solicitor. If all goes according 
to plan, the beneficiaries intended by them will inherit under the will. If, however, 
the solicitor is negligent, and the will is invalid or miscast, then some or all of the 
estate can go to an unintended recipient or recipients. In such circumstances, apart 
from the estate’s action for breach of contract against the negligent solicitor, the 
decision of the House of Lords in White v Jones! confirms that the solicitor can 
also owe a duty of care in tort to the intended beneficiary. 

In White v Jones, the solicitor’s negligence meant that there was no will. Where, 
however, the negligence results merely in a miscast will rather than in no will at 
all, the Court of Appeal in the later Walker v Medlicott? held that the intended 
beneficiary can (sometimes) rectify the will and thus, in effect, recover the gift 
from the unintended recipient. The pattern of this rectification action is certainly 
restitutionary, which raises the question whether, if the will cannot be rectified, or 
there is no will as on the facts of White v Jones, the unintended recipient would be 
unjustly enriched at the expense of the intended beneficiary who could therefore 
have a personal claim for restitution. 

In seeking to answer that question, the rectification action canvassed in Walker v 
Medlicott is put into context in the next section, and other examples of rectification 
as a means of restitution are then discussed, so that an unjust enrichment action on 
these and similar facts can be developed. The aim of the analysis is not so much to 
argue for the proposition that the intended beneficiary does have an action in 
restitution against the unintended recipient as to examine the possibility of such an 
action; and the conclusion will be that such an action may indeed be available in 


* Barrister, Lecturer in Law, Trinity College, Dublin. An earlier vermon was delivered to the Irish 
Association of Law Teachers’ Annual Conference, | April 2000; thanks to the perticipants there and to Prof 
Allan Axelrod, Steve Hedley, Prof Lionel Smith, Prof Richard Sutton, Prof Stephen Waddams and Dr 
Sarah Worthington. 


1 [1995] 2 AC 207 (HL); see J. Brady, ‘Solicitors’ Duty of Care in the Drafting of Wills’ (1995) 46 
Ieee pe eee te coe 
v Jones’ (1995) 3 Torts LJ 169; D. Johnston, ‘Appointments and Disappointments: White v Jones m 
Rome and Today’ (2000) 53 CLP 283; S. Grattan, Testamentary Negligence (Belfast SLS, 2000). 
2 [1999] 1 All ER 685 (CA). 
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principle, though it faces some formidable obstacles which might ultimately prove 
insurmountable in practice. 


Rectification in Walker v Medticott 


White v Jones confirmed that a solicitor who negligently fails to draw up a will can 
owe a duty of care in tort to the intended beneficiary. It is a fortiori where a 
solicitor negligently draws up a will which turns out to be invalid.? Indeed, 
according to the Court of Appeal in Carr-Glynn v Frearsons,* a solicitor who 
draws up a valid will, but negligently fails to ensure that the property in the bequest 
would be available for distribution under it, can also owe a duty of care in tort to 
the intended beneficiary. In that case, the testatrix had been a co-owner of certain 
property. When she died, it became clear that she had been a joint tenant of the 
property, so that her interest vested in the surviving joint tenant rather than in the 
intended beneficiary. Chadwick LJ held that ‘a competent solicitor, acting 
reasonably, would have advised the testatrix that, in order to be sure that her 
testamentary wishes should have effect, she should serve a notice of severance in 
conjunction with the execution of the will’.5 Although the solicitor had explained 
that if the testatrix were a joint tenant, the tenancy would have to be severed so that 
she could have an interest to bequeath to the intended beneficiary, this was not 
followed up and no notice of severance was served, and the Court of Appeal held 
the solicitor liable in tort to the intended beneficiary. 

Furthermore, according to the Court of Appeal in Walker v Medlicott,® a solicitor 
who draws up a valid will, but negligently fails to include in it a gift intended by 
the testator, can also owe a duty of care in tort to the intended beneficiary. Though 
the claim was accepted in principle, it failed on its facts: the judge in the court 
below had found that the claimant had not proved negligence against the defendant 
solicitor: although the solicitor may have misunderstood the instructions of the 
testatrix and thereby have omitted from the will a gift intended by her for the 
claimant, it did not follow that such a misunderstanding necessarily constituted 
negligence on the part of the solicitor, and the claimant had failed to prove by 





3 See eg Ross v Caunters [1980] Ch 297 (ChD; Megarry VC); Wall v Hegarty [1980] ILRM 124 (ir 
HC; Barrington J); Gartside v Sheffield Young & Ellis [1983] NZLR 37 (NZ CA), Hill v van Erp 
(1996-1997) 188 CLR 159 (HCA) For Canada, see Earl v Wilhelm (orse Wilhelm v Hickson) (2000) 
183 DLR (4th) 45 (Sask CA), noted J. R. McJannet, ‘Wilhelm v Hickson: The Canadian Tort 

to the Disappointed Beneficiary and the Negligent Solicitor’ (2001) 64 Sask L Rev 113. 

4 [1999] Ch 326 (CA); see R. Kenridge and A. H. R Bnedey, ‘Will Making and the Avoidance of 
Negligence Claims’ [1999] Cony 399, R. Kemdge and A. H R. Brierley, ‘Negligence and Conflicts 
of Interest ın the Will-Making Process’ (1999) 115 LQR 201. cp Makhan v McCawiley (1998) 158 
DLR (4th) 164 (Ont HC; Lax J); Earl v Wilhelm (2000) 183 DLR (4th) 45 (Sask CA); Corbett v Bond 
Pearce (2001) 151 NLI 609 (CA). cf Queensland Art Gallery Board of Trustees v Henderson Trout 
[1998] QSC 250, A. Suckley, ‘Consequences if an Intended Beneficiary is Cut Out of a Will: 
Potential Liability if a Unilateral Severance is not Fast Enough’ (2000) 20 Qld L 207. 

5 [1999] Ch 326, 332 However, such duties do not extend to advising the testator on how to make the 
most tax efficient gift to beneficiaries: Cancer Research Campaign v Ernest Brown [1998] PNLR 592 
(Harman J); J. Murphy, ‘Probate Solicitors, Disappointed Beneficiaries and the Tortious Duty to 
Advise on Tax Avoidance’ (1998) 14 PN 107. cp Afiddfeton v Steeds Hudson (1998] 1 FLR 738 
Gobnson J). cf Hurlingham Estates v Wide (1997) 1 Lloyd's Rep. 525 (Lightman J); on which see R. 
O'Connor, The Duty of Solicitors to Give Tax Advice: Recent Developments’ (1998) 27 UWALR 
195; G. Dal Pont, ‘The Duty of Sohcitors to Give Tax Advice — A Reply’ (1999) 28 UWALR 121; R. 
O’Connor, ‘The Duty of Solicttars to Give Tax Advice — A Rebuttal of the Reply’ (1999) 28 UWALR 
132. 

6 [1999] 1 All ER 685 (CA). 
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convincing evidence that it did. The Court of Appeal affirmed, and indicated that 
the claim would also have failed for a further reason. As in any other tort action, 
the intended beneficiary must mitigate his loss. Section 20(1) of the Administration 
of Justice Act 1982 allows a court to rectify a will in certain circumstances;’ and 
the Court held, first, that if the claim in negligence by the intended beneficiary had 
been well founded, he would also have had a good claim under the Act for 
rectification of the will, and, second, that he should have mitigated his loss on his 
tort claim by first seeking rectification of the will. Not having so attempted to 
mitigate his loss, the claim failed. 

Although the claimant’s failure to rectify the will amounted to a failure to 
mitigate his loss, Walker v Medlicott is nonetheless important for its recognition 
that an intended beneficiary can seek rectification of the will under section 201) of 
the 1982 Act. Of course, it is not the only possible mitigation in such 
circumstances.’ Neither is it the first time that a statute bas been pressed into 
service to seek to give the intended beneficiary an action against the unintended 
recipient: after White v Jones, for example, there was a debate as to whether a 
similar result could be reached on the basis of the Inheritance (Provision for Family 
and Dependants) Act 1975, Weir? arguing it could, Cretney!° arguing that it could 
not. Whatever the merits of the 1975 Act in this context, the 1982 Act is potentially 
of greater practical significance to intended beneficiaries seeking to obtain the gift 
intended by the testator. 

Nevertheless, the imposition in Walker v Medlicott of a duty to mitigate loss by 
seeking rectification under the 1982 Act will have little impact upon the ambit of 
most claims against negligent solicitors, for at least four reasons. First, the power 
to rectify under section 2X1) of the 1982 Act only applies in the relatively limited 
circumstances ‘where the will fails to carry out the testator’s intention in 
consequence — (a) of a clerical error; or (b) of a failure [by the solicitor] to 
understand ... [the testator’s] intentions’; hence, a mistranscription of the testator’s 
intentions for any other reason will not allow rectification. Second, there are many 
cases where the possibility of rectification will not arise at all on the facts. It will 
not arise where the solicitors’ negligence means that there is no will at all, and thus 
nothing to rectify.!! Nor will it arise where the will itself is fine, but the negligence 





7 On the power to rectify under the 1982 Act, see G. Miller, The Machmery of Succession (2nd ed, 
Aldershot: Dartmouth, 1996) 136-138, on the power more generally, see C. J. Rowland, ‘The 
Construction or Rectification of Wills to Take Account of Unforeseen Circumstances Affecting Their 
Operation’ (1993) 1 APLJ 87 (Part 1), 193 (Part 2). 

8 See R. Towns,‘Can Equity Come to the Relief of Negligent Solicitors?’ [1999] Conv 393 (election as 
mitigation), 

9 T. Weir, ‘A Damnosa Heriditas?’ (1995) 111 LOR 357, cp J Dwyer, ‘A Comedy of Errors’ (1996) 4 
TLR 77, 79-80. 

10 S. Cretney, ‘Negligent Solicitors and Wills. A Footnote’ (1996) 112 LQR 54. 

11 Hence, rectification under s 20(1) of the 1982 Act would not have been available in Ross v Caunters 
and White v Jones. Nor, for the same reason, would it have been available in Hull v van Erp under the 
equivalent legislation in Queensland (s 13 of the Succession Act 1981, which is ‘more limited’ 
(Miller, above n 7, 137-138, 145 n 81) than s 20(1) of the 1982 Act; cp J Maxton, Nevil’s Law of 
Trusts, Wills and Administration in New Zealand (Wellington: Butterworths, 8th ed, 1985) 261-262; 
Rowland, above n 7, 205-209). Again, when Wall v Hegarty was decided in Ireland and Gartnde v 
Sheffield Young & Ellis was decided in New Zealand (on the latter, see Maxton, 257-262, esp 261), 
there was in neither case an equrvalent legislative provision or common law power, had there been, 
the rectification issus would not have ansen, again because the alleged negligence meant that there 
was no will at all in either case. There may be seeds of a power to rectify at common law (sce 
Rowland, above n 7, 89) which have begun to germinate ın the US (see J. H. Langbein and L W. 
Waggoner, ‘Reformation of Wills on the Ground of Mistake: Change of Direction in American Law? 
130 U Pa L Rev 521 (1982) and seem now also to be germinating in New Zealand (McConagle v 
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relates to a matter dehors the will.!? Third, the fit between negligence and 
rectification is not perfect; as Rich pithily observes: ‘[n]ot every rectifiable error is 
negligent, and not every negligent error is rectifiable’.!? And fourth, even where 
rectification is possible, it may not be an appropriate or full remedy. For example, 
it may not necessarily compensate the claimant for all of his loss: such a claimant 
may have had to bear the costs of the rectification proceedings!* and may have 
incurred other relevant costs such as probate costs;!5 these costs would not be 
recoverable in the rectification action, but many would be in an action against the 
negligent solicitor. 

A particularly stark example of rectification as an inappropriate remedy is 
provided by the subsequent decision of the Court of Appeal in Horsfall v 
Haywards." The testator wished that the bequest of a house would go his wife for 
life with remainder to the claimants. After he died, his wife, now widow, moved to 
Canada; and when the house was sold, the net proceeds of the sale were transmitted 
to her Canadian bank account. Due to the negligence of the defendant solicitors, 
the claimants in fact obtained no interest under the will, but they did not discover 
this until after the proceeds had been transmitted to Canada, whence the widow 
indicated that she would resist attempts to recover them. In such circumstances, the 
rectification of the will would have been of no practical benefit to the claimants. 17 

For all that there will be relatively few cases in which rectification will be 
possible or appropriate, Walker v Medlicott is nevertheless an important example 
of the action in the context of a duty to mitigate loss occasioned by negligence in 
the drafting of the will. However, shorn of the mitigation context in which it arose 
in that case, the rectification action ensures that the intended beneficiary obtains 
the gift which would otherwise have gone to the unintended recipient. The pattern 
is certainly restitutionary, and this raises the question of whether the rectification 
action ought to be seen as reversing an unjust enrichment. Indeed, whether 
rectification is possible or not, the further question arises as to whether there is — in 
the more general White v Jones-type situation — a direct personal action in 
restitution to reverse an unjust enrichment of the unintended recipient at the 
expense of the intended beneficiary. 





Starkey [1997] 3 NZLR 635 (NZ HC); D. W. McMorland, ‘Succession’ [1997] NZLRev 576, 578; for 
possible earlier examples, see Rowland, above n 7, 94, 200) and Jersey (M. O’Connell, ‘Rectification 
of Wills: Recent Developments in Jersey’ (2001) 5 Jersey L Rev 64) though not (yet?) in Ireland. 

12 Hence, rectification under s 20(1) of the 1982 Act would not have been available m Carr-Giynn v 
Saunders. In New South Wales, s 29A of the Wills, Probate and Administration Act 1899 as inserted 
by s 3 of the Wills, Probate and Admunistration (Amendment) Act 1989 is broader than s 20(1) of the 
1982 Act (see Miller, above n 7, 137), but the issue of rectficaton again could not for this reason 
have arisen in Hawkins v Clayton (1988) 164 CLR 539 (HCA). 

13 B. Rich, ‘Exrors m Will-Drafting: The Limits of a Remedy in Negligence’ (1999) 15 PN 211, 213; see 
also A. Sprince, ‘Disappointed Beneficiaries and Disappearing Principles’ (2001) 17 PN 104. 

14 See Walker v Medlicott [1999] 1 All ER 685, 697 per Sir i Slade. 

15 Hawkins v Clayton, passim; Wall v Hegarty [1980] ILRM 124, 130 per Barrington J; though there are 
limits to such a negligence claim, see Worby v Rosser [2000] PNLR 140 (CA); cp Knox v Till [1999] 
2 NZLR 753 (NZ CA); Public Trustee v TII [2001] 2 NZLR 508 (NZ HC; Richardson J) (on the type 
of negligence claimed in the Till cases, cf M. M. Litman and G. B. Robertson, ‘Solicitor’s Liability 
for Failure to Substantiate Testamentary Capacity’ (1984) 62 Can Bar Rev 457, 469-484); Corbett v 
Bond Pearce (2001) 151 NLJ 609 (CA). 

16 [1999] 1 FLR 1182; on which see Rich, above n 13. 

17 [1999] 1 FLR 1182, 1189 per Mummery LJ He was also motivated (as he had also been in Walker v 
Medlicott [1999] 1 All ER 685, 702) by the fact that the tme lımıt for rectification had expired long 
before the claimants became concerned about therr interest under the will. 
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Walker v Medlicott concerns a special statutory jurisdiction to rectify wills. In the 
context of gifts inter vivos, the courts have recognised a parallel, though limited, 
jurisdiction to rectify deeds. For example, in Thompson v Whitmore!® Page Wood 
VC held that, in principle, the intended beneficiary under a marriage settlement, 
though a volunteer, had the ‘right to have [the] settlement rectified by putting the 
trusts into the shape in which they were intended to be declared’,!° but held, in 
effect, that there was no mistake in the deed on the facts. Likewise, in Lister v 
Hodgson,” where the donor intended to make a gift of £300 by deed to the 
claimant but in fact made it to the defendant and subsequently died, Lord Romilly 
MR held that the deed could be rectified on the application of the claimant. Again, 
in the Irish case of McMechan v Warburton,”! the donor intended to settle certain 
shares upon the claimant, but the solicitor in error omitted this from the deed; after 
the donor’s death, the claimant successfully sought rectification of the deed. 
Similarly, in the more recent Irish case of Shanahan v Redmond,” a life assurance 
company had failed to carry out the donor’s instructions to replace the defendant 
with the claimant as beneficiary under a policy, and Carroll J held that the policy 
ought to be treated as though it named the claimant and not the defendant — 
rectification of the policy in all but name. 

It is not difficult to see the rectification order under s 20(1) of the 1982 Act 
canvassed in Walker v Medlicott as reversing the unjust enrichment of the 
unintended recipient named in a miscast will at the expense of the beneficiary 
intended by the testator.?4 Nor is it difficult to see the rectification orders in the deed 
cases as reversing the unjust enrichment of the unintended recipient mistakenly 
named in the deed at the expense of the beneficiary intended by the donor.” If so, 
this in turn raises the question of whether there can be other restitutionary remedies 
in that context, and in particular whether there can be a direct personal action on the 
part of the intended beneficiary against the unintended recipient. 





18 (1860) 1 J&H 268; 70 ER 748. 

19 (1860) 1 J&H 268, 273; 70 ER 748, 750 

20 (1867) LR 4 Eq 30, see also Walker v Armstrong (1856) 8 De GM&G 531; 44 ER 495 

21 [1896] 1 IR 435 (Chatterton VC); aff'd [1896] 1 IR 441 (Ir CA). 

22 See also Leuty v Hillas (1858) 2 DeG&J 110; 44 ER 929 (trust); Bonhote v Henderson [1895] 1 Ch 
742 (rectification); Craddock Brothers v Hunt [1923] 2 Ch 136 (CA) (rectification of conveyance; 
hints of trust); Shepheard v Graham (1947) 66 NZLR 654 (rectification); Van Der Linde v Van Der 
Linde [1947] Ch 306 (same); Magestic Homes Property v Wise [1978] Qd R 225 (same), Blacklocks v 
JB Developments (Goldaming) [1982] Ch 183 (same), Lac Minerals v Chevron Mineral Corporation 
of Ireland and Ivermua [1995] 1 ILRM 161 (r HC; Murphy J) (rectification; trust); Kelly yv Cahill 
[2001] 2 ILRM 205 dr HC; Barr J) (remedial constructrve trust). 

23 High Court, unreported, 21 June 1994, Carroll J; on which see E O'Dell, ‘Insurance Payments 
(Mis)Directed, Equitable Maxims (Mis)Used, end Restitution Doctrines Missed’ [1997] LMCLQ 197; 
with the application of White v Jones on the facts of Shanahan essayed ın that piece, cp Punjab 
Natlonal Bank v de Boinville [1992] 1 WLR 1138 (CA); Gorham v British Telecommunications pic 
[2000] 1 WLR 2129 (CA); noted M A Jones, ‘Practical Justice, Fmancial Planning and the 

ted Beneficiary’ (2001) 17 PN 190, G. McMeel ‘Victims of Pension Mis-selling Short- 
changed? [2001] CMCLQ 321 

24 Indeed, R. Goff and G. Jones, The Law of Restitution (London. Sweet & Maxwell, 5th ed, 1998) 
contains a short chapter, chapter 31, on the section. 

25 Rectification is understood in US law — where it is described as ‘reformation’ — as a remedy to 
prevent the unjust enrichment of the defendant; see, eg, G. E. Palmer, Mistake and Unjust 
Enrichment (Ohio State UP: 1962; reprinted Hein, 1993) 17-21; G. E. Palmer, The Law of 
Restitution (Boston: Little Brown, 1978) vol. 3, ch 13. cp Goff and Jones, 298-305; K. Barker and L. 
D. Smith, ‘Unjust Encichment’ in D Hayton (ed), Law’s Future(s) (Oxford: Hart Publishing, 2000) 
411, 415-416, esp 415 figure 1 
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Restitution on the facts of White v Jones 


Apart from the rectification cases, there are in fact many personal actions similar to 
the intended beneficiary’s potential claim against the unintended recipient. For 
example, in the old case of Jacob v Allen% the defendant’s principal had acted as 
administrator of a deceased’s estate, and the defendant had collected money owing 
to the deceased; when the deceased’s will was discovered, the executor recovered 
the money so paid in an action for money had and received.” Indeed, in such a 
case, the payments to the defendant had discharged the liability of the debtors, and 
the only action open to the claimant was the action against the defendant. In the 
more recent Official Custodian for Charities v Mackey (No 2), Nourse J held that 
it is of the essence of such cases 


both that there is a contract or some other current obligation between the third party and the 
plaintiff on which the defendant intervenes and that the third party is indebted to the plaintiff 
in the precise sum which he pays to the defendant, so that he cannot claim repayment from 
the defendant in the face a claim made against the defendant by the plaintiff. It is that which 
enables the plaintiff to sue the defendant without joining the third party, who no longer has 
any interest in the subject matter of the suit. It would be a waste of tme and money if the 
plaintiff had to sue the third party [on the debt which he owed] and the latter had to sue the 
defendant [to recover the money paid]. The [direct] suit for money had and received avoids 
such circuity of action. 


This passage is an important affirmation of the principle that, in certain 
circumstances,?! where a tenant pays rent to the defendant on lands to which the 
claimant was entitled, the claimant can recover from the defendant in a direct 
personal action.” However, since there was no contract or obligation between the 
claimants and the third party payors and no intervention by the defendants, the 


26 (1703) 1 Salk 27; 91 ER 26; see also Asher v Wallis (1707) 11 Mod 146; 88ER956. 

27 Quaere however, though the action may lie, whether the claimant should have sued the principal and 
not the agent who should have bad the benefit of the defence of ministenal receipt? For example, m 
Pond v Underwood (1705) 2 Ld Ray 1210; 92 ER 299, where the agent had not only received on 
behalf of the principal but accounted to her, Holt LCJ held that no action for money had and received 
lay against the agent. Hence, in Sadler v Evans (1766) 4 Burr 1984; 98 ER 34, Lord Mansfield held 
that where an agent has received on behalf of the principal, the action for money had and received lies 
against the principal not the agent, doubting this aspect of Jacob v Allen. On the defence, see 
generally, W. J. Swadling, “The Nature of Ministerial Recep? in P. Birks (ed), Laundering and 
Tracing (Oxford: OUP, 1995) 243. 

28 In Allen v Dundas (1789) 3 Term R 125; 100 ER 490 it was held that where a debtor owed a debt to a 
deceased, and had paid it to the executor of a forged will, the payment discharged the debt and no 
action by the deceased’s administrator lay against the debtor, see also Wood v Dunn (1866) LR 2 QB 
73 


29 [1985] 1 WLR 1308. 
30 [1985] 1 WLR 1308, 1313-1314; on preventing circuity of actions, ses also [1985] 1 WLR 1308, 
1315, and generally G. E. Dawson ‘Indirect Ennchment’ in E. von Cammerer, S. Mentschikoff and K. 


1969 Band I (Nationales und Vergleichendes Recht) (Tübingen: J. C. B. Mohr, Paul Siebeck, 1969) 
789, 801; G. Virgo, Principles of the Law of Restitution (Oxford. OUP, 1999) 110. On circuity more 
generally, see M. Maniner, ‘‘*The Eterna) Triangles of the Law”: Towards a Theory of Priontes in 
Conflicts Involving Remote Parties’ 90 Mich L Rev 95 (1991). 

31 Quaere, however, whether the circumstances ought to be less restrictive than those given by Nourse 
J? See text with nn 52-63 below. 

32 A similar view of the case is taken by A. Tettenbom, ‘Lawful Receipt — A Justifying Factor?’ [1997] 
Restitution LR 1, 4 and by P. Birks, ‘At the Expense of the Claimant: Direct and Indirect Enrichment 
in English Law’ (2000) Oxford U. Comparative Law Forum 1 at ouclfinscomp.org, text with and in n 
49, see also Virgo, above n 30, 111; though cf L.D. Smith, “Three-Party Restitution. A Critique of 
Birks’ Theory of Interceptive Subtraction’ (1991) 11 OJLS 481, 491-4972. 
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facts did not come within the principle, and the claimants’ claim failed.33 On the 
other hand, in Jacob v Allen, where the claim succeeded, there was a current 
obligation between the third party payor and the deceased, and hence between the 
payor and the claimant executor, into this, the defendant intervened, and the 
precise debt which was owed to the claimant was in fact paid to the defendant. 
Similarly, in In re PMPA Insurance, a company in a group was the payee named 
on various cheques, standing orders, and bank giros, but the bank paid them to a 
society in the group, and Lynch J held that the company could recover from the 
society in a direct personal action. The direct action accepted as a matter of 
principle in Mackey and the results in Jacob v Allen and PMPA can all easily be 
explained as preventing the unjust enrichment of the unintended recipients of the 
moneys at the expense of the intended beneficiaries. 

In a White v Jones situation, then, both as a matter of principle and by analogy 
with these personal actions and the rectification cases, the intended beneficiary 
under a will should be able to maintain a similar personal unjust enrichment action 
against an unintended recipient who received as a result of a solicitor’s 
negligence.*5 To do so, four questions must be answered in favour of the claimant: 
(1) Has the defendant been enriched? (2) Was the enrichment at the expense of the 
claimant? (3) Was the enrichment unjust? (4) Are there any defences? 


Is the defendant enriched? 


The benefit gained by a legatee under a will or by a beneficiary on an intestacy 
almost certainly constitutes an enrichment. 


Is the enrichment at the expense of the claimant? 


Where a claimant directly transfers the enrichment to the defendant, it is easy to 
conclude that the defendant’s enrichment is received at the expense of the 
claimant. However, the matter is more complicated where an enrichment is 
intended by a third party for a claimant, and it arrives instead at the defendant, a 





33 [1985] 1 WLR 1308, 1315. 

34 [1986] ILRM 524 (Ir HC; Lynch J). 

35 Thus suggestion is not new; see, generally, P. Matthews, ‘Round and Round the Garden’ [1996] LMCLQ 
460 (suggesting a personal action in restitution); see also H. Luntz, ‘Solicitors’ Laability to Third 
Parties’ (1983) 3 OJLS 284, 288-289 (suggesting the perfection of the testator’s intention); P. Cane, 
‘Negligent Solicitors and Doubly Disappointed Beneficianes’ (1983) 99 LQR 346, 349 (speculating that 
the proper solution would be to give the intended beneficiary a right of action against the recipient); J. 
G. Fleming, “The Solicitor and the Disappointed Beneficiary’ (1993) 109 LQR 344, 348 (lamenting that 
‘neither probate law nor the principle agamst unjust enrichment is able to compel the undeserving 

i to disgorge his unmerted gain’); O'Dell, above n 23 (suggesting a personal action in 
restitution); K. Tapsell, “The Negligence Juggernaut and Unjust Enrichment’ (1997) 16 Aus Bar Rev 79 
(arguing that the incremental development of a restitution remedy would save some who might 
otherwise be unnecessarily crushed by the negligence juggernaut); M. Lunney, ‘In Support of the 
Chancellor’s Foot’ (1998-1999) 9 KCLI 116, 121 (raising the prospect of a claim by the estate — 
presumably for distribution to the intended beneficiary — agai the umntended recipient for the value 
of the gift); see also Weir, above n 9, Dywer, above n 9; cf Litman and Robertson, above n 15, 490-491 
(doubtful); K. Barker, ‘Are We Up To Expectations? Solicitors, Beneficianes and the Tort/Contract 
Divide’ (1994) 14 OJLS 137, 138-139 (rejecting the perfection of the gift). 

36 See eg Banque Fmancière de la Cité v Parc (Battersea) [1999] 1 AC 221 (HL) 227 per Lord Steyn, 
Dublin Corporation v Building and Allied Trades Union [1996] 1 IR 468 (Ir SC) 483; [1996] 2 ILRM 
547, 558 per Keane J. For the argument that this approach is abustorical, misconceived, and 
dangerous, see S. Hedley, Restitution. Its Divisions and Ordering (London: Sweet and Maxwell, 
2001). 
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complication which affects the claim of the intended beneficiary against the 
unintended recipient. 

In Colonial Bank v The Exchange Bank of Yarmouth, Nova Scotia?’ Lord 
Hobhouse explained that a claimant seeking to show that the defendant had in fact 
been enriched must show ‘that there was a privity between them’?! and held that 
where, as in the case itself, there was a direct payment from claimant to defendant 
‘there is the most direct privity between the two parties’ .39 Hence, Burrows“ states - 
‘a general rule, subject to wide-ranging exceptions, [that] the claimant is not 
entitled to restitution of benefits conferred by a third party rather than by 
himself’.*! Virgo too adopts a similar privity requirement: ‘where the defendant 
obtains a benefit indirectly via a third party then the defendant will not have been 
enriched at the plaintiff's expense’ ,*? and it is subject to a similarly wide range of 
exceptions. This privity requirement would certainly seem to preclude a claim by 
the disappointed beneficiary against the legatee. However, ‘privity’, with its 
unfortunate contractual overtones, is an unhappy term here;*3 the Colonial Bank 
case does not in fact compel such a doctrine,“ and the extensive exceptions 
threaten to overwhelm the general rule.*5 In particular, Burrows acknowledges that 
an exception to accommodate the Lister v Hodgson cases of rectification of a gift 
mistakenly conferred upon the wrong person poses difficulties for his thesis.4¢ 

On the other hand, Birks argues that the defendant in such a case is as surely 
enriched as if he had directly taken the claimant’s wealth.47 The latter is a case of 
enrichment by direct subtraction from the claimant, the former Birks has christened 





37 (1886) 11 App Cas 84 (PC) 

38 (1886) 11 App Cas 84, 85; that is, between claimant and defendant. 

39 (1886) 11 App Cas B4, 90. 

40 A. S. Burrows, The Law of Restitution (London: Butterworths, 1993) 46-54; ses also B. F. Fi 
‘Ownership as the Proximity or Privity Principle in Unjust Enrichment Law’ (1995) 18 UQLJ 166. I 
have set out my reasons for disagreeing with Burrows’ treatment in E. O'Dell, ‘Restitution’ in R. 
Byme and W. Binchy (eds), Annual Review of Irish Law 1997 (Dublin: Round Hall Sweet & 
Maxwell, 1998) 607, 611-616. 

41 Burrows, above n 40, 46. 

42 Virgo, above n 30, 106. 

43 G.E. Dawson, Unjust Enrichment. A Comparative Analysis (Boston: Little Brown, 1951) 126-127; 
all the more so given the decline of the privity doctrine ın contract (see n 95 below). 

44 There is nothing ın Lord Hobhouse’s speech to suggest that be intended the word ‘privity’ to have the 
narrow meaning ascribed to it by Burrows and Virgo. Furthermore, a converse cannot necessarily 
logically be derived from a proposition. Hence, although the direct payment on the facts certainly 
provided a sufficient causal nexus between the claimant and defendant, there us nothing in his speech 
to suggest that had the payment been indirect, there would have been an insufficient nexus. Similarly, 
Moritt LI in Xlemwort Benson v Birmingham CC [1996] 4 All ER 733 (CA) beld that the words ‘at 
the expense of the plaintiff ...do no more than point to the requirement that the mediate source of 
the unjust enrichment to the plaintiff .. [resulting in] a subtraction from the plaintiff s gross wealth’ 
(C1996) 4 All ER 733, 749; (emphams added)). The first italic might be interpreted as consistent with a 
privity requirement, but it fails for the same reason as does Lord Hobhouse’s dictum, and it is further 
weakened by the second italic which is equally if not more consistent with the interceptive subtraction 
doctrine discussed below (cf Virgo, above n 30, 105). 

45 Birks, above n 32, text after n 9: ‘... the exceptions are arguably stronger than the rule. Rule and 
exception must swap places’. 

46 Burrows, above n 40, 53. Further, even if these difficulties were overcome and privity still insisted 
upon subject to an exception for the Lister v Hodgson rectification cases, there would be no good 
reason not to admit an exception for the intended beneficiary's personal claim against the unintended 
recipient, which 1s functionally analogous to the rectification cases for which an exception has been 
admitted. 

47 P. Birks, An Introduction to the Law of Restitution (Oxford: OUP, rev ed, 1989) 133-134; see also 
Birks, above n 32, text after 4 44, P. Birks and C Mitchell ,“Unjust Ennchmeat’ in P. Birks (ed), 
English Private Law (OUP, Oxford, 2000) vol IL, 525, 530, para 15.13 (no absolute rule of privity); 
see also 538, para 15.35. 
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‘interceptive subtraction’.“8 This approach has found judicial favour in the 
judgment of La Forest J in LAC Minerals v International Corona Resources,” and 
it applies both where the defendant has intercepted the enrichment and where it has 
been (mis)directed to the defendant. This principle of interceptive subtraction is a 
better explanation of the rectification and similar personal claims outlined above 
than the Burrows strategy of denying the principle on the basis of a privity rule and 
then making that rule subject to wholesale exceptions.*! 

Proof of interceptive subtraction turns on the certainty of the donor’s intention to 
benefit the claimant: in Birks’ words, had the defendant not intervened, the 
enrichment must ‘certainly’ or ‘indubitably’ have reached the claimant.5? Hence, 
though the principle of interceptive subtraction was accepted in Mackey, it was not 
made out on the facts: because the amount of money paid to the defendant would 
not necessarily have been the same amount as that which the sub-tenants would 
have had to pay to the claimants, it could not be said that the money paid by the 
sub-tenants ought with certainty to have reached the claimants. On the proof of 
such certainty, there are at least three possible positions. First, Smith argues against 
the notion of interceptive subtraction partly on the ground that such certainty is 
impossibly elusive.53 Second, Virgo, who sees interceptive subtraction as one of 
the exceptions to which his version of privity is subject,** argues that ‘the proper 
interpretation of the notion of inevitable receipt is that of legal inevitability’, that 
is, the claimant’s receipt of the enrichment was inevitable because ‘the third party 
was legally obliged to transfer the benefit’ to the claimant and not because he had 
simply intended to do so.* 

Hence, where the third party intends the enrichment to arrive with the claimant, 
but it is misdirected to the defendant, the analyses of Smith and Virgo give rise to 
two different situations. First, where the claimant has a preexisting entitlement to 
the enrichment, each would accept that the defendant is indeed enriched at the 





48 Birks, Introduction, above n 47. 

49 (1989) 61 DLR (4th) 14 (SCC) 45. 

50 See also H.KN. Invest OY v Incotrade P.V.T. Ltd [1993] 3 IR 152 (lt HC) 162 per Costello J, 
explained as an example of interceptive subtraction in O'Dell, above n 23, 201-202; Behan v Bank of 
Ireland (High Court, unreported, 15 August 1997, Mami J), explained as an example of interceptive 
subtraction in O'Dell, above n 40, 611-616 (the Supreme Court, on appeal, reached a similar 
conclusion by a different route: [1998] 2 ILRM 507 (SC)) See also the discussion of Shamia v Joory 
[1958] 1 Q.B. 448 J. D. Davies ‘Shamia y Joory A Forgotten Chapter m Quesi-Contract’ (1959) 75 
LOR 220) in Birks, above n 32, text with and in n 46; cf Virgo, above n 30, 113 n 31. 

51 See eg Burrows, above n 40, 48 text with n 10; cp Fitzgerald, above n 40, 179-182. Indeed, there are 

rome cases which are susceptible of explanation only in intercephve subtraction terms and not in 

terms of an exception to a pnvity rule: see O'Dell, above n 40, 611-616. 

Birks, Introduction, above n 47, 133, 136. 

Smith, above n 31, 486-487; I have set out my reasons for disagreeing wrth this in O'Dell, above n 

23, 201-202 (arguing that difficulties of fact should never impugn the validity of a principle (any 

principle), such factual problems merely serve to Limit the number of successful cases) and O'Dell, 

above n 40, 611-616 (arguing that interceptive subtraction is the better explanation for the dispated 
authorities). See, however, P Jaffey The Nature and Scope of Restitution (Oxford: Hart Publishing, 

2000) 260-270 and R. Grantham and C. E. F. Rickett, Enrichment and Restitution in New Zealand 

(Oxford. Hart Publishing, 2000) 20 following other aspects of Smuth’s analysis. 

54 Virgo, above n 30, 109-110, relying upon Mackey, text with n 30 above. 

55 thd 111 If, as Birks and Mitchell argue, F.C Jones (Trustee in Bankruptcy) v Jones [1997] Ch 159 
(CA) is an ‘unequivocal example’ of interceptive subtraction (above n 47, 532-533, para 15.19), then 
it 18 probably a case of this kind 

56 ibid 110. He also argues (ibid 112) that that the defendant must not have eared the benefit from the 
third party. This 1s entirely logical — if the defendant had earned the benefit, then be received it m ns 
own tight — and poses no difficulty to a claim by the mtended beneficiary against the umntended 
recipient. 
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claimant’s expense. For Virgo, this is the only proper example of interceptive 
subtraction; whereas, for Smith, the fact that the claimant already had an 
entitlement to the enrichment would make this subtraction direct and not 
interceptive. Second, where the claimant has no preexisting entitlement to the 
enrichment, each would deny that the defendant is enriched at all at the claimant’s 
expense (any enrichment here on the part of the defendant would be at the expense 
of the third party). Let it be, however, in this second case, that the third party’s 
intention is allowed to generate an entitlement in the claimant to the enrichment 
(and that, whatever allows the intention to generate the claimant’s entitlement to the 
enrichment, it is not unjust enrichment but some other doctrine). If such an 
independent entitlement is generated from the third party’s intention alone, then, of 
course, it would become an example of the first case, and Smith and Virgo — for 
their separate reasons — would again regard defendant’s enrichment as at the 
claimant’s expense. 

As to, whether these analyses are required by the authorities, on the one hand, 
Nourse J’s statement of principle in Mackey supports Virgo’s notion of legal 
inevitability, and it is embodied not only in Craddock Brothers v Hunt and PMPA, 
but also in the old cases where an office which carries with it the right to receive 
payments from third parties is usurped from the claimant by the defendant.” On 
the other hand, however, cases such as Lister y Hodgson, McMechan v Warburton 
and Shanahan vy Redmond demonstrate that it is more than possible for a court to 
make the necessary determination of certainty as to the donor’s intention,** and to 
do so not only where he was under an obligation to do but also where the third 
party had simply intended a gift. The donor’s intention in such cases is not 
constitutive of an independent entitlement in the claimant; instead, it is merely one 
of the facts from which is drawn the conclusion that the defendant was enriched at 
the claimant’s expense. Hence, the positions taken by Smith and Virgo are not 
borne out by the authorities; in particular, although legal inevitability is a good way 
to prove inevitability, it is not the only way to do so. The courts have gone further 
than Smith and Virgo would allow, looking first at the route down which the 
enrichment travelled, both at where it was intended to arrive and at where it in fact 
arrived, and then redirecting the enrichment from the latter to the former. 

Indeed, the courts have therefore adopted the third possible position on the proof 
of certainty of the donor’s intention, that taken by Birks, for whom it is enough that, 
had the defendant not intervened, the enrichment would certainly have reached the 
claimant because the donor had so intended, whether or not the donor was legally 
obliged to do so.’ An action under section 20(1) of the 1982 Act turns on 
establishing the ‘testator’s intention’; and in Walker v Medlicott the Court of Appeal 
held that the claimant must show that intention by ‘convincing evidence’.© In both 


57 The leading case is Arris y Stukely (1677) 2 Mod 260; 86 ER 1060. In Ministry for Health v Simpson 
[1951] AC 251 (HL) there was a sumilar legal inevitabihty m the distribution by the executors to the 
recipients under a will which was subsequently found invalid. 

58 cp Kelty v Cahill [2001] 2 ILRM 205 (ir HC) ın which Barr J, having found that the donor had 
certainly intended the gift for the claimant, imposed a remedial constructive trust to reverse the 
defendant's unjust enrichment. 

59 Seen 47 above. For an ingenious example of such interceptive subtraction, see C. Rotherham, ‘The 
Recovery of Profite of Wrongdoing and Insolvency. When is Propnetary Relief Justified?’ [1997] 
CALR 42, 46-47. 

60 [1999] 1 All ER 685, 690 per Sir Christopher Slade approving and followmg Re Segelman (decd) 
[1996] Ch 171, 184 per Chadwick J; eee ee 
496; E. Histed, ‘Rectification of Wills and Charitable Trusts for Poor Relations: Broadening the 
Boundaries’ [1996] Conv 379. 
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the action under section 20(1) and the parallel common law restitution action, a court 
is faced with the same question (did the testator intend to benefit the claimant?) and 
the same factual objection (there is many a slip twixt cup and lip). If a court can meet 
the factual objection and find the requisite intent in the section 20{1) action, it can 
also do so in the restitution action; not only that, the section 201) standard of proof 
could with profit be adopted in the context of the restitution action.°! 

Although the authorities do not confine interceptive subtraction to cases where 
the third party donor is under a legal obligation to pay the claimant, they do not go 
very much further. For example, they demonstrate that outside this context of legal 
inevitability, the convincing evidence of the third party’s intention to benefit the 
claimant will most often be provided by the fact that the donor had done all that he 
could do. In the leading case of Re Rose, the holder of shares in a company, 
exactly following the form required by the company’s articles, executed transfers 
of some of his shares, first to his wife, and then to a trust for the benefit of his wife 
and son. The Court of Appeal held that the transfers were effective when the 
shareholder had done all that he could do, rather than three months later when the 
company registered the transfers. Likewise, in White v Jones, the testator had given 
full instructions to the solicitor whose subsequent negligence resulted in the 
frustration of his intentions. 

On the other hand, if the husband in Re Rose or the testator in White v Jones had 
simply told everyone that they now wanted people other than those named in the 
various instruments to receive the relevant property, but had not executed the 
necessary documents or given the necessary instructions to the solicitor, this 
would not have been sufficient because they would not have done all that they 
could have done to give effect to this intention. It is only when they have done so 
that they can be regarded as having certainly intended to benefit the intended 
beneficiaries. 

The facts of a White v Jones-type situation involve a solicitor whose negligence 
frustrates the testator’s intentions and enriches the unintended recipient. If 
Burrows’ and Virgo’s direct privity requirement is insisted upon, then since the 
unintended recipient did not receive the gift directly from the intended beneficiary, 
the former’s enrichment is not at the latter’s expense. Even if Virgo’s exception — 
in favour of interceptive subtraction where the intercepted enrichment would 
otherwise have inevitably have arrived with the claimant as a matter of legal 
obligation — is accepted, then the enrichment of the unintended recipient would still 
not be at the expense of the intended beneficiary: the former did not receive the gift 
directly from the latter, whom the testator was not legally obliged to pay. However, 
if Birks’ slightly broader notion of interceptive subtraction is admitted, and the 
testator’s intention to benefit the intended beneficiary is demonstrated by 
convincing evidence, as where he had done all that he could have done only to 
have his intentions frustrated by the negligent solicitor, then the enrichment of the 


61 In Gibbons v Nelsons [2000] PNLR 734 (ChD) 748, Blackbume J adopted the Walker v Medlicott 
‘convincing evidence’ standard of proof and applied it outside the stamtory rectification context in the 
more general White v Jones context to determine the standard of proof of the testator’ intention for the 
purposes of the tort action. Parity of reasonmg would apply the same standard outside the statutory 
context and in the restitution context canvassed here. 

62 Re Rose; Rose v Inland Revenue Commissioners [1952] 1 Ch 499 (CA); see also Vandervell v IRC 
[1967] 2 AC 291 (HL): Corta v Patton (1990) 169 CLR 54 (HCA); T. Choithram International SA v 
Pagarnai [2001] 1 WLR | (PC); ese generally A. J. Oakley, Constructive Trusts (London: Sweet & 
Maxwell, 3rd ed, 1997) 311-318; S Lowrie and P. Todd, ‘Re Rose Revisited’ [1998] CLI 46; A 
Dowling, ‘Can Roses Survive on Registered Land? (1999) 50 NILQ 90. 
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unintended recipient will be at the expense of the intended beneficiary to whom the 
gift was intended by the testator. These arguments are finely balanced® between 
privity on the one hand and narrow and slightly broader versions of interceptive 
subtraction on the other, but Birks’ version of interceptive subtraction derives 
crucial support from an analogy with the approach to section 20(1) taken in Walker 
v Medlicott and constitutes the best explanation of the authorities. 


Is the enrichment unjust? 


In many of the cases, the unjust factor is mistake, as where a mistake in a deed is 
rectified to ensure that the defendant is not the recipient of a mistaken — and thus 
unjust ~ enrichment. However, where a bequest intended for the claimant, the 
intended beneficiary, arrives with the defendant, the unintended recipient, the 
claimant is (usually) entirely unaware of the defendant’s enrichment. If an 
enrichment is unjust because it has been received without the claimant’s consent,“ 
then, since the intended beneficiary plainly did not consent to the unintended 
recipient’s enrichment, it can be said that this enrichment is unjust. This unjust 
factor, ‘which calls for restitution when wealth is transferred to a defendant wholly 
without the knowledge’® of the claimant, Birks has christened ‘ignorance’ .© It is a 
good explanation of the restitutionary basis of the claimants’ claims in cases such 
as In re PMPA Insurance.®’ And it is the most appropriate unjust factor upon which 
the intended beneficiary™ can rely against the unintended recipient. 

Birks® has sought to deploy ignorance to explain as restitutionary the equitable 
liability to account as a constructive trustee for knowing recept of trust property 
and to provide an unjust factor for Lipkin Gorman v Karpnale.” However, both the 
unjust factor itself and its application in these contexts have proved controversial. 
For example, Goff and Jones ‘doubt whether ignorance can properly be of itself the 
ground of a restitutionary claim’.”! Burrows accepts the argument for ignorance as 
an unjust factor in principle”? but has expressed doubts as to whether it is 





Burrows, above n 40, 48, 54. 

Klemwort Benson y Lincoln City Council [1999] 2 AC 349 (HL) 408-409 per Lord Hope, cp David 
Securities v Commonwealth Bank of Australia (1992) 175 CLR 353 (HCA) 379. 

Birks, Introduction, above n 47, 140. 

Ibid, see generally 139-146. 

Indeed, in PMPA, Lynch J came close to an express judicial statement of Birks’ argument; for him, it 
was clear both that the claimant’s cause of achon was not based upon mistake and that, since it had 
not properly consented it should be allowed to recover. 

68 cp White v Jones [1995] 2 AC 207, 256-257, 275 per Lord Browne-Wilkinson’ ' .. the intended 
beneficiary (being ignorant of the [testator’s] instructions) ...’. However, for an argument that 


the unintended recipient, see Tapsell, above n 35. 

69 From among many statements of the argument, see eg P Birks, ‘Misdirected Funds: Restitution From 
the Recipient’ [1989] LMCLQ 296. 

70 [1991] 2 AC 458 (HL). 

71 Goff and Jones, above n 24, 176: ‘the transfer by the plamtiff in ignorance will inevitably involve 
some emor on his part’ (ibid); see also K. Mason and J.W. Carter, Restitution Law m Australia 
(Butterworths: Sydney, 1995) 117-118, para 409; R Grantham and C. E. F. Rickett, Enrichment and 
Restitution in New Zealand (Oxford: Hart Publishing, 2000) 269 et seq. On this view, there would be 
no unjust factor to support the intended beneficiary. cf G. Jones, ‘Knowing Receipt and Knowing 
Assistance’ in S. Goldstem (ed), Equity and Contemporary Legal Developments (Jerusalem: Hebrew 
Univernity, 1992) 374, 381 describing the argument that ignorance is a fortiori from mistake as an 
‘impeccable conclusion’. 

72 Burrows, above n 40, 139-142; cp A S. Burrows and E. McKendrick, Cases and Materials on the 
Law of Restitution (OUP, Oxford, 1997) ch. 4; A S. Burrows, ‘Propnetary Restitution. Unmasking 
Unjust Ennchment’ (2001) 117 LOR 412. 
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applicable in some of the common law situations claimed by Birks.” Some have 
accepted the need for a personal restitutionary explanation of the equitable liability 
without committing to ignorance as the unjust factor; whilst others have rejected 
such an explanation without impugning ignorance as an unjust factor.”> Still others, 
such as Swadling,’® have rejected both from a restitutionary perspective; to say 
nothing of those who would reject the unjust enrichment explanation of the 
equitable liability because they would deny the principle against unjust 
enrichment.” And in a recent twist, Birks has taken the view that even if the 
equitable liability is not amenable to reinterpretation as a strict personal unjust 
enrichment action, there must still in principle be a parallel unjust enrichment 
claim based upon ignorance.’8 

The argument in principle in favour of ignorance as an unjust factor is strong, 
though it has tended to be obscured by the above equitable debate. An unjust 
enrichment claim by the intended beneficiary against the unintended recipient 
would provide an alternative — though not necessarily less controversial — context 
for a formal judicial recognition of the unjust factor of ignorance to take place 
without running into the problems associated with the above debate. 


Are there defences? 


There are at least three matters which can arise by way of reply to the intended 
beneficiary’s unjust enrichment claim against the unintended recipient. First, Goff 
and Jones argue that to perfect the bequest in Lister v Hodgson would frustrate the 
policies embodied in succession legislation such as the Wills Act, 1837.7 The 
policy objection applies with even greater force against the intended beneficiary’s 
unjust enrichment claim against the recipient under the will. Indeed, it is the most 
formidable objection to the intended beneficiary’s claim, and it may turn out to be 





73 A. S. Burrows, ‘Misdirected Funds — A Reply’ (1990) 106 LOR 20 However, these reservations 
would not umpugn the intended benefictary’s claim 

74 C. Harpum, ‘Knowing Asmstance and Knowing Receipt. The Basis of Equitable Liability’ in P. Birks 
(ed) The Frontiers of Liability (Oxford: OUP, 1994) vol 1, 9, S. Gardner, ‘Knowing Asmstance and 
Knowing Receipt: Taking Stock’ (1996) 112 LQR 56; G Jones, ‘Knowing Receipt and Knowing 
Assistance’ m Goldstem above n 71, 374; Lord Nicholls, ‘Knowing Receipt. The Need for a New 
Landmark’ in W. Cornish, R. Nolan, J. O'Sullivan and G. Virgo (eds), Restitution. Past Present & 
Future. Essays in Honour of Gareth Jones (Oxford. Hart Publishing, 1988) 231. 

75 L.D. Smith, ‘Constructive Trusts and Constructive Trustees’ [1999] CLJ 294, L. D. Smith, ‘Unjust 
Enrichment, Property, and the Structure of Trusts’ (2000) 116 LQR 412. 

76 W.J Swadling, ‘Knowing Assistance and Knowing Receipt: Some Lessons from the Law of Torts’ in 
P. Birks (ed), The Frontiers of Liability (Oxford: OUP, 1994) vol 1, 41; W. J. Swadling, ‘Restitution 
and Bona Fide Purchase’ in W. J. Swadling (ed), The Limits of Resttutionary Claims (BUCL: 
London, 1997) 79; W. J. Swadling ‘A Claim in Restitution?’ [1996] LMCLQ 63. See also E. Bant, 
‘“Tgnorance”’ as a ground of restitution — Can it survive?’ [1998] LMCLQ 18; Virgo, above n 30, ch 
7 (who takes a similar postion, but nevertheless allows a very limited role for ignorance); cp 
Grantham and Rickett, above n 71, ch 7. If, as these authors argue, the ‘ignorance’ cases are properly 
concerned with the vindicahon of a pre-existing property right, then the intended beneficiary here 
would have no claim against the unintended recipient. 

TI P.D Finn ‘The Liability of Third Parties foc Knowing Recept or Assistance’ in D. M W. Waters 
(ed), Equity, Fiduciarnies and Trusts 1993 (Toronto Carswell, 1993) 195. 

78 P. Birks, ‘Equity m the Modem Law’ (1996) UWALR 1, 72, P Burks, ‘Property and Unjust 
Enrichment: Categorical Truths’ [1997] NZLRev 623, 651. 

79 Goff and Jones, above n 24, 39, 706 On such policies, see J. H Langbem, ‘Substantial Compliance 
with the Wills Act’ 88 Harv L Rev 489, 491-503 (1975); M. Davey, ‘The Making and Revocation of 
Wills — T [1980] Conv 64, 67-70; A G. Lang, ‘Formality v Intention — Wills in an Australian 
Supermarket’ (1985) 5 Melb ULR 82, 85-89, P. Critchley, ‘Pnvileged Wills and Testamentary 
Formalries: A Time to Die” [1999] CLJ 49, 51-53. 
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the rock upon which the principle of such claims ultimately founders. However, the 
point is met with characteristic elegance and style by Matthews, who points out 
that White v Jones itself is a case in which the claimants were allowed to prove 


... a deceased’s intention otherwise than by way of the strict rule laid down by Parliament 
[in the Wills Act] to prevent fraud. ... we cannot now jib at the courts’ ignoring Parliament's 
formal rules here. They have done it too often ... for the objection to have much force. ... If 
the [claimants] can prove the testator’s intention to benefit them, then pro tanto they also 
prove the testator’s intention not to benefit the actual recipients.®® 


On this view, therefore, the policy of the sanctity of the will is not immutable; it is 
gone around in many contexts; in particular, once it has been breached in a White v 
Jones negligence action, it cannot logically hold in the parallel restitution action. 
The aims of the enquiry, to determine what the testator did and did not intend, are 
the same, whether it is the tort action against the solicitor or the restitution action 
against the unintended recipient; and if the Wills Act policy does not preclude the 
tort claim, it cannot logically preclude the restitution claim.8! On the other hand, 
the tort claim does not resemble the redistribution of the inheritance nearly so 
much as the restitution claim does, and this resemblance may in the end keep the 
restitution claim — though perhaps not the tort claim — within the clutches of the 
Wills Act policy. 

Second, Tettenborn® has argued for a defence of ‘lawful receipt’, by which a 
defendant — such as the unintended recipient, here — should be able to argue: ‘I 
received my enrichment from A, who ... voluntarily transferred it to me’.®3 
However, the very fact that plaintiffs have succeeded in the rectification and 
similar cases discussed above is strong evidence that the law does not know this 
defence. Of course, if it were adopted, such a defence would plainly answer many 
claims based upon interceptive subtraction; but, even so, it is not easy to apply to 
the claim of the intended beneficiary against the unintended recipient. On the one 
hand, that claim is based on the fact that the testator did not in fact intend that the 
unintended recipient be enriched and thus did not voluntarily transfer it to the 
recipient, and instead did all that he could do to ensure that the enrichment would 
not arrive with the recipient. On this view, there is therefore no room for a defence 
based on the notion that the testator voluntarily enriched the claimant. On the other 
hand, the unintended recipient in fact received from the estate, and the executor of 
a miscast will or the administrator of an intestacy will have been acting not only 





80 Above n 35, 461; cp the use to which the proof of the same intention is put in Walker v Medlicott, 
above text after n 6. On the one hand, many of the actions to which Matthews refers (constructive 
trusts, secret trusts) are proprietary, whereas the action here contemplated is personal, which may be 
enough to bring ıt outside the ambit of the statutory policy (O'Dell, above n 23, 200 text with n 30) 
On the other, the circumvention of the policy has been raised against outcomes simular to that in White 
v Jones, see eg L. Klar, ‘A Comment on Whittingham v Crease’ (1978) 6 CCLT 311, 317; cf 
McJannet, above n 3, 134-135; Hill v van Erp (1997) 188 CLR 159, 181 per Dawson J. 

81 The point ıs not that the will itself, or distribution on intestacy, is upset or struck down; indeed, it is 

precisely because of the operation of the will or distribution on intestacy that there is either a tort 

claim or a restitution claim or both Furthermore, it might sımılarly be objected as a matter of policy 
that the courts ought to be unwilling to disturb the carefully struck legislative balance m s 20(1) of the 

1982 Act between keeping to the will as drafted and allowing the intended beneficiary some claim; 

but this would also preclude White v Jones, and once that bas been granted, there is no good reason to 

preclude the restitution action. 

A. Tettenborn, ‘Lawful Receipt — A Justifying Factor ? [1997] Restitation LR 1. 

[1997] Restitution LR 1, 5. 

cp Virgo, ‘The recongition of ths [Tettenborn] principle of lawful recerpt is to be welcomed’ (Virgo, 

above n 30, 107); cp Goff and Jones above n 24, 39, 65; Birka, above n 32, text after n 76. 
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lawfully but in pursuit of the obligations of the office. On this view, all of the 
elements of the putative defence are made out. However, it is no more than a subset 
of the privity requirement: privity would deny a claimant an action in respect of an 
enrichment conferred on the defendant not by the claimant but by the third party; 
whereas the lawful receipt defence would deny such an action where that 
enrichment was voluntarily conferred by the third party. It was argued above that 
the notion of interceptive subtraction was a better explanation of the cases than a 
privity rule subject to exceptions, and if the privity rule falls, so should this 
subset.® 

Third, Gummow J has (obiter) given two reasons to deny such a claim: first, that 
there would be no unjust factor (‘the qualifying or vitiating factor would be 
negligence of Mrs Hill, something for which the next of kin bore no 
responsibility’); and, second, that the defendant’s enrichment would not be at the 
claimant’s expense (it was not ‘clear that the wealth in question would “certainly” 
have vested in Mrs van Erp had it not been “intercepted” by Mrs Hill and diverted 
to the next of kin whilst “en route” from the testatrix’).®” His first objection, cast in 
the language of negligence and responsibility, assumes fault-based liability for 
restitution; it overlooks the strict liability of recipients in restitutions! given effect 
in this context by the unjust factor of ignorance, and is answered by the recognition 
of that factor. His second restates Smith’s uncertainty objections to interceptive 
subtraction, and is answered by an application of the Walker v Medlicott standard 
of proof of the testator’s intentions by convincing evidence. 

Consequently, it seems that, on the application of the four enquiries mandated by 
the principle against unjust enrichment, there is an arguable case for saying that the 
beneficiary intended by the testator can have a direct personal restitution action 
against the unintended recipient, though that case quickly runs into formidable — if 
not necessarily insuperable — obstacles on at least three of the four enquiries. 

In Walker v Medlicott, the Court of Appeal held, in an action against the 
negligent solicitor, that the intended beneficiary had to mitigate his loss by first 
seeking rectification of the will under section 20(1) of the 1980 Act. If the intended 
beneficiary also has a direct personal restitution action against the unintended 
beneficiary, the question would arise as to whether, by analogy with Walker v 








85 In Earl v Wilhelm (2000) 183 DLR (4th) 45 (Sask CA) the negligent solicitor sought contribution end 
indemmty from the residuary beneficiaries on the ground that any additional benefits tbey received 
amounted to an unjust enrichment, but the Saskatchewan Court of Appeal rejected this argument on 
the grounds that ‘it cannot be characterized as an unjust enrichment when ıt occurred as a result of the 
operation of law’ ((2000) 183 DLR (4th) 45, 62 per Sherstobitoff JA, Bayda CJS, Jackson JA 
concurnng). In the case itself, on the facts, the relevant operation of law was a court order, but there 
would be no relevant difference if the distribution were the result of the actions of an executor or 
administrator. 

86 Ons context m which the defence of lawful receapt might prove useful is already adequately covered by 
other doctrines which produce the same result: see P. Watts ‘Does a subcontractor have restitutionary 
Tights agamat the employer?’ [1995] LMCLQ 398, J. Lipton, ‘Lender Liability m Unjust Ennchment to 
Third Party Service Providers’ (1997) 20 UNSWLR 101; Birks, above n 32, text after n 90. 

87 Hill v van Erp (1996-1997) 188 CLR 159 (HCA) 226; see also Barker, above n 35, 138-139. On Hill 
generally, see S Yeo, ‘Rethinking Proximity. A Paper Tiger?’ (1997) 5 TLR 165, Lunney, above n 
35; on this aspect of Hill, see Tapsell, above n 35. 

88 Lipkin Gorman v Karpnale [1991] 2 AC 458, 587 per Lord Goff, Banque Financiére de la Cité v 
Parc (Battersea) [1999] 1 AC 221 (HL) 227 per Lord Steyn. 

89 cf Tapsell, above n 35: ‘In Gummow J’s view, before you can apply unjust enrichment, you ... have 
to look at the existing pigeon holes to see if you can fit the facts into one of them. Unf 
negligence is not yet one of them. The real question which arises is why isn't it?’ To which the 
answer is. because it is not a plaintff-sided consent-telated unjust factor (soch as ignorance or 
mistake), it does not amount to a free acceptance or unconscientious receipt, and has not been 
recognised as a strong policy from elsewhere in the law requiring restitution 
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Medlicott, in an action against the negligent solicitor, the intended beneficiary 
must mitigate his loss by first seeking restitution from the unintended recipient. 
This would be a considerably less limited duty to mitigate than that recognised in 
Walker v Medlicott, as, unlike that case, it would apply not only to cases of a valid 
but miscast will, but also to invalid wills and cases of negligence dehors the will. 
However, such a duty is unlikely to arise. It is a general rule that it is not the duty 
of the injured party to embark upon litigation to mitigate loss,” and it was only 
because the facts necessary for a rectification claim against the will were a subset 
of the facts necessary for a negligence claim against the solicitor that an exception 
was stated in Walker v Medlicott.! There, if the negligence claim against the 
solicitor would have been successful, it followed that the rectification claim must 
also have been successful. However, the facts necessary for a restitution claim 
against the unintended recipient are different from those necessary for a negligence 
claim against the solicitor; of course, there will be a certain degree of factual 
overlap, but in the restitution claim, it will be necessary to prove facts entirely 
unrelated to the negligence claim, and vice versa. Hence, the reasons which 
justified mitigation by rectification in Walker v Medlicott do not apply to require 
mitigation by restitution here. Indeed, the claimant’s tort claim against the solicitor 
and restitution claim against the unintended recipient are alternative claims, to 
which the normal rules of election between actions? would apply. 

In the event, therefore, Walker v Medlicott illustrates that in some White v Jones 
actions against negligent solicitors, the claimant can be required to mitigate his loss 
by first seeking to rectify the will, if that is possible and there is a will to rectify. 
But no similar mitigation requirement would arise if there exists a direct personal 
restitution action by the intended beneficiary against the unintended recipient to 
prevent the unjust enrichment of the latter at the expense of the former. 


Conclusion 


Walker v Medlicott gives content to the power in section 20(1) of the Adminis- 
tration of Justice Act 1982 to rectify a miscast will. The pattern is restitutionary, 
indeed, there are many other examples of restitutionary rectification of deeds, and 
this raises the question whether an intended beneficiary can have a personal action 
in restitution against the unintended recipient where rectification is unavailable, 
whether because though there is a will the facts do not come within the terms of s 
20(1), or because there is no will to rectify. Certainly, many judges have been 
uneasy with a solution which leaves the unintended recipient in possession of the 
enrichment, an outcome prevented if the intended beneficiary can sue the 
unintended recipient in restitution. 

The much-maligned doctrine of privity ensured that a remedy in contract by the 
intended beneficiary against the negligent solicitor did not lie at common law; 
and its subsequent statutory abrogation does not seem to have been sufficiently 


90 See eg Pilkington v Wood [1953] Ch 770, 777 per Harman J 

91 See Horsfall v Haywards [1999] 1 FLR 1182, 1187-1188 per Mummery LJ 

92 See O'Dell, above n 23, 198 n 10. 

93 See eg While v Jones [1995] 2 AC 207, 278 per Lord Mustill (dissenting); Hill v van Erp (1996-1997) 
188 CLR 159, 213 per McHugh J (dissenting); Carr-Glynn v Frearsons [1999] Ch 326, 339 per Thorpe 
LJ, Walker v Medlicott [1999] 1 All ER 685, 697 per Sir Christopher Slade, 700 per Mummery LJ 

94 See eg White v Jones [1995] 2 AC 207, 256-257, 266-267 per Lord Goff, 280-282 per Lord Mustill. 


© The Modem Law Review Lamited 2002 375 


The Modern Law Review [Vol. 65 


wide to change that conclusion.” White v Jones filled this gap by unequivocally 
establishing a remedy in tort by the intended beneficiary against the negligent 
solicitor. But there are also gaps in this tort remedy, as where the testator’s 
intention is frustrated by actions not amounting to negligence on the part of the 
solicitor.% In such cases, as White v Jones filled the gaps in contract, so the 
restitution remedy would fill the gaps in tort. Furthermore, such an action would 
prevent the swelling of the estate: if an unintended recipient receives from the 
estate, and the intended beneficiary recovers from the solicitor, the effect is that the 
estate has increased and may even be doubled;” restitution to the intended 
beneficiary from the unintended recipient would have the (indirect) effect of 
preventing such an increase to or doubling of the estate. 

Such an action would of course need to fulfil the terms of the four enquiries of the 
principle against unjust enrichment. The application of those enquiries demonstrates 
that there is an arguable case in favour of a personal unjust enrichment action by the 
intended beneficiary against the unintended recipient. On this view then, the 
unintended recipient should not retain the value of the enrichment received, where 
the testator’s demonstrable intention was that the unintended recipient not get it and 
the testator had done all that he could do to ensure that he not get it, only to see that 
intention frustrated by the third party. But this arguable case is fraught with 
difficulties. Whether the unintended recipient’s enrichment was received at the 
expense of the intended beneficiary depends upon whether a strict principle of 
privity or a flexible notion of interceptive subtraction is adopted; whether there is 
cause of action depends on whether ignorance is recognised as an unjust factor; and 

\whether there would be defences to any claim depends on the strictness of the Wills 
Act policy and the existence of the defence of lawful receipt. 

The analysis essayed here was not so much an argument that the intended 
beneficiary does have a personal action in restitution to reverse the unjust 
enrichment of the unintended recipient as simply an analysis of the availability of 
such an action in principle. Despite the hurdles to be jumped, it is clear that such an 
action is possible, perhaps even plausible. Judicial discussion of such an action 
would have the effect of clarifying the proper scope of some important restitutionary 
doctrines; judicial recognition would also go some way towards ensuring that a 
testator’s intentions are not frustrated by a solicitor’s negligence. The testator’s trip 
to the solicitor’s office might not have a fraught outcome after all. 








95 Jobnston, above n 1, 295-296 The Contracts (Rights of Third Parties) Act 1999 renders terms of 
contracts enforceable by third parties if, inter alia, ‘the contract purports to confer a benefit on a third 
party’ (s 1(1Xb)) unless ‘it appears that the parties did not mtend the contract to be enforceable by the 
third party’ (s 1(2)). Whether or not a clum ın contract by the intended beneficiary against the negligent 
solicitor 18 excluded by s 1(2), the Law Commussion felt that such a claim would in any event fall ‘just 
outside’ the ambit of s 1(1Xb) m first place (Report on Privtty Contract: Contracts for the Benefit of 
Third Parties (Law Com. No 242; Cm. 3329 1996), para 7 25 and generally paras 7.19-7.27; discussed 
J. Adams, D Beyeveld and R. Brownsword, ‘Pnvity of Contract The Benefits and Burdens of Law 
Reform’ (1997) 60 MLR 238, 250, A S. Burrows ‘The Contracts (Rights of Third Parties) Act 1999 and 
its Implications for Commercial Contracts’ [2000] LMCLQ 540, 544; Jones (2001) 17 PN 190, 202- 
204, and C. Mitchell, ‘Searching for the Punciple Behind Privity Reform’ in P Kincaid (ed), Privity 
Private Justice or Public Regulation (Dartmouth. Ashgate, 2001) 104, 112-114). 

96 Recall, for example, that the solicitor in Walker v Medlicott was held not to be negligent, see also 
Queensland Art Gallery Board of Trustees v Henderson Trout [1998] Q.S.C 250; the TIH cases, 
above n 15; Worby v Rosser [2000] PNLR 140 (CA); Gibbons v Nelsons [2000] PNLR 735 
(Blackburne J); X v Woollcombe Yonge [2001] WTLR 301 (Neuberger J). In such circumstances there 
1g no tort action at all. 

97 A matter which did not go unnoticed in White v Jones (see [1995] 2 AC .207, 257-258 per Lord Goff, 
278 per Lord Mustill, 293 per Lord Nolan), though it seems from Earl v Wilhelm (2000) 183 DLR 
(4th) 45 (Sask CA) 62 that such an increase does not per se amount to an unjust ennchment. 
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International Law: A Discipline of Crisis 
Hilary Charlesworth* 


This article examines the way that international lawyers tend to focus on crises 
for the development of international law. It uses the reactions of international 
lawyers to NATO’s intervention in Kosovo in 1999 as a case study of this tendency 
and argues that the crisis focus impoverishes the discipline of international law. 
The article proposes the idea of an international law of everyday life as an 
alternative. 


International lawyers revel in a good crisis. A crisis provides a focus for the 
development of the discipline and it also allows international lawyers the sense that 
their work is of immediate, intense relevance. Many contemporary teaching texts 
in international law employ the study of crises as a counterweight to the formalism 
of the study of rules. Indeed Michael Reisman has argued that crises or ‘incidents’ 
— defined as ‘overt conflict[s] between two or more actors in the international 
system’! — should be at the heart of teaching and scholarship in international law. 
Reisman has proposed that incidents should become the ‘basic epistemic unit of 
international law’ in the way that appellate cases are the basic unit of Langdell’s 
case method.? In this article, I question this focus through examining the way crises 
mould, and are moulded by, international law. 

The paper takes ‘the Kosovo crisis’ as a case study. I am interested in how 
international lawyers analysed Kosovo as a crisis and the type of assumptions 
typically made in thinking about such events. By now the Kosovo crisis has almost 
a stale and passé air for most international lawyers, its importance diminished by 
the more recent crisis of the events of 11 September 2001 and their aftermath. 
Kosovo however has been discussed at great length in the international legal 
literature and offers a lens through which a disciplinary pattern can be observed. I 
am concerned with what we tend to include and exclude from this form of debate 
and discussion about crises. My argument is that using crises as our focus means 
that what we generally take for ‘fundamental’ questions and enquiries are very 
restricted. This shackles international law to a static and unproductive rhetoric. 


What is the ‘Kosovo crisis’? 


The ‘Kosovo crisis’ has by now become a staple of the international legal 
literature, although the term is an umbrella for a range of phenomena. It can mean 





* Director, Centre for International and Public Law, Faculty of Law, Australian National Umversity. 
Thanks to Jiluan Caldwell for research assistance and to Charles Guest, David Kennedy, Andrew 
Moravscik, Gerry Simpson, Henry Steiner and participants at a Faculty Workshop at Harvard Law School 
im Fall 2001 for helpful comments on an earlier draft. I would also like to thank Dino Kritmotis and the 
International Law Association (Britsh Branch) whose invitation to a seminar on ‘Beyond the Kosovo 
Crisis’ Fondamental Questions and Enquiries for the Discipline of International Law’ in July 2000 
prompted this paper. 

1 Michael Reisman and Andrew Willard (eds), International Incidents: the law that counts n world 

politics (Princeton: Princeton University Press, 1988) 15. 
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the long history of Kosovo, or political tensions in Yugoslavia/Serbia over the 
status of the province of Kosovo in the 1990s, which boiled over in late 1998 and 
early 1999. It can mean the North American Treaty Organisation (NATO) air 
campaign against Serbia in mid-1999. It can mean the current situation in Kosovo, 
with the presence of a NATO force and considerable social and political unrest and 
violence. It can also mean the debate among international lawyers over the legality 
of the NATO intervention. 

The version of the Kosovo crisis that most international lawyers are interested in 
goes along the following lines. The Federal Republic of Yugoslavia (FRY) (an 
entity created after the break up of the former Yugoslavia comprising Serbia and 
Montenegro) took action against moves by Albanian Kosovars to regain some form 
of independence for their province, incorporated in Serbia in 1989. Kosovo has 
great symbolism for Serbians as the location of a fourteenth century defeat by the 
Turks. With increasing reports that President Slobodan Milosevic of the FRY was 
forcing ethnic Albanians to leave Kosovo in large numbers through violence and 
threats of violence, and after failed negotiations with the FRY and the Kosovo 
Liberation Army, the United States persuaded the regional defence alliance, 
NATO, to mount a lengthy program of air-strikes against the FRY. ‘Operation 
Allied Force’, initiated on 24 March 1999, was begun without taking the matter to 
the United Nations Security Council under Chapter VII of the United Nations 
Charter, which sets out the international legal regime to respond to matters 
threatening international peace and security. The campaign continued for two and a 
half months. 500 Serbian and Kosovar civilian deaths caused by NATO have been 
confirmed and 6000 wounded.3 No casualties were sustained by the NATO forces. 
The bombing ended with the conclusion of an agreement between NATO’s special 
security force, KFOR, and the governments of the FRY and Serbia allowing the 
deployment of an international civil and security presence in Kosovo under UN 
auspices.4 The United Nations Interim Administration Mission in Kosovo 
(UNMIK), which includes a Mission of the Organisation for Security and 
Cooperation in Europe, provides an interim administration for Kosovo, under 
which some autonomy can be exercised. Elections for a Kosovo Assembly were 
held in November 2001. 

The NATO action appeared to violate international law as set out in the UN 
Charter, because the Charter requires that any regional action be undertaken only 
with the authorisation of the Security Council. The political reality was that 
Russia, as a permanent member of the Security Council, was likely to use its veto 
power against any Security Council action.® In response to criticism of the NATO 
action on the basis that it breached the terms of the UN Charter, the United States 
President, Bill Clinton, and British Prime Minister, Tony Blair, argued that the 
NATO bombing was in fact deeply consistent with the humanitarian impulses of 
the Charter. Their contention was that armed intervention in another state was 
acceptable at international law if the aim of the intervention was to protect the 





3 Final Report to the Prosecutor by the Committee established to Review the NATO Bombing 

Campaign against the Federal Republic of Yugoslavia, para 1 (available at <http-/www.un.org/icty/ 
1300.htm>»). 

4 Military-Technical Agreement, 9 June 1999. Security Council Resolution 1244, 10 June 1999, 
effectively ratified the Military-Technical 

5 Article 53.1. The Secunty Council later adopted Resolution 1244, 10 June 1999, in which it 
acknowledged the non-UN ‘international security presence’ and resolved to coordinate closely with it. 

6 Russia unsuccessfully introduced e resolution in the Secunty Council condemning the NATO action: 
UNSCOR 54th Session, 3989th meeting at 5 


378 © The Modem Law Review Limited 2002 + 


May 2002] International Law: A Discipline of Crisis 


population from massive breaches of human rights. In other words, the protection 
of human rights justified the otherwise central principle of international law of 
respect for national sovereignty. The NATO intervention in Kosovo was 
presented as a watershed in international relations. Robin Cook, the British 
Foreign Secretary, indeed described it as comparable to the fall of the Berlin wall 
in 1989.7 

The NATO bombing raised many questions for international lawyers. Did the 
pursuit of human rights justify the breach of the United Nations Charter provisions 
on the use of force? If human rights tramp the Charter provisions, do they place 
any limits on the type of force that was used? Thus, if the human rights abuses by 
the Serbs required immediate action, why did the NATO campaign consist of 
bombing from 20,000 feet up in the air, and last so long? For a long time, indeed, 
this was a very unsuccessful strategy, resulting in the deaths of many Kosovar 
refugees, and causing serious tensions in the NATO allies’ relationship with China 
through the mistaken bombing of the Chinese embassy in Belgrade on 7 May 1999. 
The campaign also resulted in the destruction of much civilian infrastructure in 
Serbia. While it placed serious pressure on President Milosevic, the campaign did 
not succeed in its aim of removing him from office nor slacken the great exodus of 
refugees from Kosovo. Although the deal ultimately brokered by NATO with 
Milosevic allowed for an international presence in Kosovo and the return of many 
of the Kosovars, this has been accompanied by much violence, a great deal of it 
revenge attacks against Serbs in Kosovo. 


International lawyers on Kosovo 


The events in Kosovo in 1998-99 have been a big occasion for international 
lawyers. They have allowed a variety of performances of our art. There has been an 
outpouring of conferences, articles, books and exam questions on the topic. 
Kosovo is a paradigm of a meaty international law crisis, a real-life Jessup moot 
problem. It has involved both the institutions and the substantive principles of 
international law. A case on the legality of the NATO intervention was brought by 
the FRY before the International Court of Justice in April 1999.8 Milosevic was 
indicted in May 1999 by the International Criminal Tribunal for the Former 
Yugoslavia for war crimes.’ In June 2001, he was surrendered to the Tribunal by 
the Serbian government and is currently awaiting trial. Carla del Ponte, the 
Prosecutor of the International Criminal Tribunal for the Former Yugoslavia, 
announced in June 2000 that she had considered, but ultimately dismissed, 
prosecutions of NATO actors over the bombing.’° 

There is intense debate in the international legal community about what Kosovo 
stands for. Some international lawyers read the NATO intervention in Kosovo as 
strong support for a principle of humanitarian intervention. At last it seems that there 
is evidence of state practice and opinio juris for a principle of custom that 
intervention is permissible where massive human rights violations take place. It 





7 Ken Booth, ‘Introduction Still Waiting for the Reckoning’ (2000) 4 The International Journal of 
Human Rights 1, 2. 
8 Case Concerning the Legality of the Use of Force (Yugoslavia v United States et al) 1999 ICJ Rep. 
9 <www.un orp/icty/indictment/english/24-05-99milo.htn>. 
10 n3 above. 
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points to a way around the problems of the veto of the permanent members of the 
Security Council.!! 

Other international lawyers have seen Kosovo as a much more problematic 
development in international law. Some have read it as a symbol of all that is 
inadequate in respect for and implementation of international law, as proof that 
legal principle is hopelessly limited by bureaucracy and corrupted by politics. They 
have condemned the NATO intervention in the FRY as completely outside the 
United Nations Charter system of security and a threat to global stability.!2 For 
example Simon Chesterman and Michael Byers have said of the NATO bombing: 


The global situation has begun to resemble that of previous centunies, where military force 

was the preferred tool of the powerful, and the less powerful sought protection in alliances of 

convenience rather than international institutions and international law. Most disturbingly, 

the system created in 1945 to preserve peace and security has been seriously com- 

promised. !3 
A variation on this type of approach is illustrated in Jonathan Chamey’s analysis. !4 
He regards the NATO intervention as ‘indisputably’ illegal, an ‘unfortunate 
precedent’ and likely to escalate international violence and discord.!5 At the same 
time, he sees Kosovo as a useful catalyst for the development of an international 
legal principle that, properly qualified, would allow humanitarian intervention in 
cases of ‘widespread and gross violations of human rights’.!6 He writes ‘If current 
international law and organisations are inadequate to solve problems like the 
Kosovo situation, better rules of law and improved organizations might be 
developed to avoid these terrible risks and properly protect human rights.’!7 So, 
Kosovo read as a violation of international law nevertheless can make a 
contribution to the discipline by exposing the gaps in international law and 
encouraging us to fill them.!8 

In between the legal/illegal poles of the debate we find a number of international 
lawyers clustered about the unfamiliar position that the NATO campaign was, 
strictly speaking, illegal but that it can be morally justified. A prominent example 
of this approach is the report of the Independent International Commission on 
Kosovo, a body initiated by Swedish Prime Minister Göran Persson. The 
Commission’s legal members included Justice Richard Goldstone of South Africa, 
a former Chief Prosecutor of the ICTY, Richard Falk and Martha Minow. The 
Commission concluded that the NATO intervention breached international law 
because it was not authorised by the UN Security Council, but that it was morally 
and politically legitimate as a response to the serious level of human rights 





11 Michael Glennon, ‘The New Interventionism: The Search for a Just International Law’ (May/June 
1999) 78 Foreign Affairs 2; Ruth Wedgwood, ‘NATO’s Campaign m Yugoslavia’ (1999) 93 
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Rights’ (1999) 17 Netherlands Quarterly of Human Rights 229. 
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Humanitarian Intervention in Kosovo’ (1999) 32 Vanderbilt 


380 © The Modem Law Review Lrmied 2002 


May 2002] International Law: A Discipline of Crisis 


violations by the FRY.!9 At the same time, the Commission criticised some aspects 
of the intervention, particularly its methods and the lack of anticipation of its 
consequences for civilians.” It believed that ‘there is an urgent need to clarify the 
conditions under which justifiable humanitarian intervention in UN member states 
can be undertaken in the future’ and it recommended amendment of the UN 
Charter to avoid the paralysis of the veto power in the Security Council. The 
Commission proposed a ‘code of citizenship’ which would both protect states from 
undue interference from outside powers and yet guarantee remedies for their 
inhabitants in cases of systematic abuse of human rights.2! The Commission’s 
distinction between legality and legitimacy is also found in much of the 
commentary on Kosovo.” 

Characteristic of much international legal writing on Kosovo is a self-conscious 
agonising by its authors, whatever side they end up on. Thus Bruno Simma writes 
that: 


unfortunately there do occur ‘hard cases’ in which termble dilemmas must be faced and 
imperative political and moral considerations may appear to leave no choice but to act 
outside the law.?5 


And Christine Chinkin asks: 


How can I, as an advocate of human rights, resist the assertion of a moral imperative on 
states to intervene in the internal affairs of another state where there is evidence of ethnic 
cleansing, rape and other forms of systematic and widespread abuse, regardless of what the 
Charter mandates about the use of force and its allocation of competence?” 


This unusual airing of professional anxiety can be contrasted to the debate on 
Kosovo in the international relations literature. Generally, scholars in this 
discipline appear less exercised by taking a position on the NATO campaign, 
perhaps because it is more easily interpreted in the paradigm of power politics than 
in the international lawyers’ world of objective legal principles. 

Whatever our views on the formal ‘legality’ of the NATO intervention, the 
Kosovo crisis seemed to distill many of the big questions of international law. 
International lawyers grasped at the NATO campaign in the FRY as an event that, 
properly unpacked and legally theorised, could rejuvenate our often overlooked 
discipline. Kosovo offered questions about sovereignty and self-determination, 
grave human rights abuses and expulsions, condemnation by international 
institutions, failed peace negotiations, military intervention by a regional alliance, 
international peace keeping and the role of international criminal tribunals. It was a 
contemporary Cuban missile crisis. Kosovo gave international lawyers a sense of 
relevance, of being exhilaratingly close to the heart of grand and important issues 
of our time. 


19 The Kosovo Report (Oxford: Oxford University Press, 2000) 288-289. A House of Commons Foreign 
Affairs Select Committee reporting m May 2000 reached a similar conclusion. See <http:// 
www.parliament.the-stationery-office.co.uk/pa/cm 199900/cmselect/cmfaff/28/2802.htm>. 
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Kosovo’ (2000) 4 International Journal of Human Rights 145. 

23 Bruno Simma, ‘NATO, the UN and the Use of Force: Legal Aspects’ (1999) 10 European Journal of 
International Law 1, 22. 

24 Chnstine Chinkin, ‘Kosovo: A “Good” or a “Bad?” War?’ (1999) 93 American Journal of 
International Law 841, 843. 
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The limitations of the crisis model 


The events in Kosovo and the way that international lawyers have seized on them 
illustrate how ‘crises’ structure our thinking about international law. Crises are not 
of course the only catalyst for the development of international law, but they 
dominate the imagination of international lawyers. Many scholars find a focus on 
crises uncontroversial, indeed a useful pedagogical and jurisprudential technique. 
Michael Reisman, for example, justified the study of incidents as a counterweight 
to the lack of empirical reliability of much international law doctrine.25 He has 
argued that a focus on incidents (as opposed to a study of international case law) 
makes international jurisprudence ‘more congruent with contemporary elite 
expectations that are reflected in practice’. This approach however has two types 
of limitations: it is technically limited because it rests on truncated and selective 
understandings of events; it also diverts attention from structural issues of global 
justice. 


The contentious construction of crises 


The negotiability of facts 


An initial problem with the crisis model of international law is that it assumes that 
the elements of the crisis are uncontroversial, that the ‘facts’ are ripe for picking by 
analysts. Thus Louis Henkin starts off an editorial in the American Journal of 
International Law with the assertion that ‘[t]he terrible facts in and relating to 
Kosovo in 1998-1999 are known and little disputed’. In the case of Kosovo, 
however, there is considerable dispute on the nature of the crisis. For example, 
there is much contention on the seriousness of the human rights violations invoked 
by NATO to justify intervention. In the same set of editorials as Louis Henkin’s, 
Jonathan Charney argues that we cannot characterise the human rights violations 
prior to the withdrawal of the Organisation for Security and Cooperation in Europe 
(OSCE)’s observer force as ‘massive and widespread’ because the verification 
mission had prevented such breaches.?’ Indeed, Charney contends that it was 
NATO’s forced withdrawal of the OSCE observers that encouraged large-scale 
abuses. Analysis of NATO’s claims preceding the bombing also indicates that 
there was routine inflation of the numbers of those killed and deported by the FRY 
government.28 

Another contested issue of ‘fact’ is the significance of the failure of the talks 
between the Contact Group (the United States, The United Kingdom, France, Italy 
and Russia), the Serbian government and Albanian Kosovars at Rambouillet in 
February 1999. Many international lawyers read the collapse of the negotiations as 
the result of Serbian intransigence. They accept that the convening of the session as 
proof that all peaceful means to resolve the dispute had been exhausted and that the 
only option remaining was the use of force.?9 However, the story is more complex. 
The Rambouillet proposals can be viewed as drafted to ensure their rejection. They 
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created a Kosovo Force (KFOR) accountable to NATO rather than the United 
Nations.” KFOR was accorded freedom of movement, action and access not just in 
Kosovo, but throughout FRY territory. The proposals, presented as interim, also 
were ambiguous about the terms of a final settlement, particularly whether it would 
require full independence for Kosovo or a lesser form of autonomy. The prospect 
that Kosovo’s independence would be imposed on the FRY three years after the 
Rambouillet proposals were adopted was completely unacceptable to the Serbian 
government.?! A move to full Kosovo independence also went much further than 
previous United States proposals.3? International lawyers pay little attention to the 
legal significance of the counter-proposal made by the Serbian National Assembly 
on the eve of the NATO campaign.33 This proposal rejected the deployment of 
foreign troops, but contemplated an international presence in Kosovo leading to a 
‘wide-ranging autonomy’ in Kosovo. Tt was not considered by NATO. 

The epithet ‘humanitarian’ is often used by international lawyers to describe the 
NATO intervention in Kosovo as though it were an uncontroversial and factual 
description. The idea seems to be that it must be humanitarian because there were 
no obvious economic or strategic stakes in Kosovo. The nature of the intervention, 
however, raises questions about its humanitarian character. The NATO bombing 
campaign was conducted at high altitude to prevent NATO casualties. This led to 
considerable problems of accuracy, with many of the civilian deaths and injuries 
being caused by technical errors. The eagerness to intervene at no cost to the 
intervenor undermines NATO’s humanitarian credentials. As Jean Elshtain has 
pointed out, this tactic replaces the traditional international humanitarian law 
concept of civilian immunity with a principle of combatant immunity.>* 

Another way in which the international legal literature on Kosovo privileges 
particular facts over others is the characterisation of the parties in the conflict. The 
Serbian government, particularly as personified by Slobodan Milosevic, is 
presented as an evil violator of human rights, while the Albanian Kosovars are 
regarded as noble victims fighting for freedom. Again, the picture is more complex 
than these images. The Serbian historic attachment to Kosovo provides at least 
some explanation of the determination not to accord it independence, while some 
groups of Albanian Kosovars have participated in significant violence against other 
ethnic groups.?5 

Any account of a crisis will of course be partial. In his advocacy of an ‘incidents’ 
focus in international law, Michael Reisman acknowledges the inevitable 
selectivity involved and indeed celebrates the virtue of ‘cultivated astigmatism’ .> 
The selection of facts is for Reisman a critical aspect of legal science, 
distinguishing it from disciplines such as history and sociology. However, 
international lawyers are not trained to reflect on the politics of their choice of facts 





30 Interim Agreement for Peace and Self-Government in Kosovo, 23 February 1999, available at <http:// 
www.monde-diplomatique fr/dossiers/kosovo/rambouillet html>. 

31 Eric Hermng, ‘From Rambonullet to the Kosovo Accords: NATO’s War against Serbia and its 
Aftermath’ (2000) 4 International Journal of Human Rights 225, 226-227. 

32 ibid 227. 

33 Proposal of the Parliament of Serbia for Self-Govemance in Kosovo and Metohija, 20 March 1999, 
repnnted in (2000) 4 International Journal of Human Rights 363. 

34 Jean Bethke Elshtain, ‘Kosovo and the Just-War Tradition’ in WilHam J Buckley (ed), Kosovo. 
Contending Voices on Balkan Interventions (2000) 363, 365 quoted in Tama Voon, ‘Pointing the 
Finger: Civilian Casualties of NATO Bombing in the Kosovo Conflict’ (2001) 16 American 
University International Law Review 1083, 1099 

35 n31 above, 233. 

36 n 1 above, 19. 


© The Modem Law Review Limited 2002 383 


The Modern Law Review [Vol. 65 


or the nature of the facts’ sources. International lawyers typically do not report on 
the basis of their own experiences and lives, and the ‘facts’ we deal with are 
gathered from the media, government reports and other sources. Our discipline 
does not encourage the weighing up of competing versions of events. What we 
glean then as ‘facts’ may be imaccurate or partial and the way we report and 
emphasise them is an act of political interpretation. We do not acknowledge this in 
the way we write. 


Lack of analytic progress 


A second technical flaw in the crisis model of international law is that it leads us to 
rediscover an issue constantly and to analyse it without building on past 
scholarship.?’ For example, reading the spate of articles that appear in our journals 
after each purported occasion of humanitarian intervention, it is difficult to observe 
any real progression of thought or doctrine. Our analysis tends to be very specific 
and tailored to particular immediate circumstances. The Kosovo literature makes 
little reference to previous asserted cases of humanitarian intervention, as though 
each aspect of Kosovo was unique. Our task thus seems quite journalistic — 
reporting on a phenomenon before it goes stale and disappears from our radar 
screens. As Gerry Simpson has observed ‘By the time we have put some distance 
between ourselves and a particular human tragedy, we have moved on to the next 
‘international incident’. This is a discipline that leaves you jet-lagged, breathless 
and numb’.38 


Thin description 

A third issue in international law’s obsession with crises is that it leads us to 
concentrate on a single event or series of events and often to miss the larger 
picture. We have a penchant for cutting crises down to bite-size pieces.39 One 
element of the thinness of international legal analysis is its vocabulary. We 
typically use general, sanitised language that reduces the messiness of the reality. 
Just as the term ‘collateral damage’ became popular to describe civilian deaths 
during the 1990-1 Gulf. war, the use of the term ‘humanitarian intervention’ in 
Kosovo obscures the actuality of the devastating and often inaccurate high altitude 
aerial bombing campaign. It also glosses over the great increases in refugee 
numbers caused by the campaign. 

In the Kosovo literature in international law very little attention is paid to the 
complex history of Kosovo and Serbia, not only over the past centuries but also in 
the 1990s. All eyes are on the NATO intervention in 1999. In all the words written 
about Kosovo by international lawyers, very few have examined why and how the 
Serbian actions against the Kosovars took place. The standard explanation for all 
the trouble after the break up of the former Yugoslavia is that it was caused by 
‘ancient batreds’, without any deeper analysis of the role of shifting political 
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alliances, international institutions and economic systems in the conflict. The 
causes of the Serbia/Kosovo conflict are very complex, but at least one aspect of 
the answer is the system of power-sharing established by the Dayton Accords in 
1995,41 which gave power and stature to President Milosevic, endowing his 
autocratic government with a claim to legitimacy. The status of Kosovo was 
specifically excluded from the Dayton agenda.*? In this sense, the international 
community itself set up a system that ultimately contributed to the persecution of 
the Albanian Kosovars. When things went too far, the tactic of force was produced 
— like a rabbit out of the hat — to ‘solve’ the problem. NATO members themselves 
had undermined the non-violent Albanian Kosovar movement and sanctioned the 
increasing militance of the Kosovo Liberation Army (KLA) and its attacks on other 
ethnic groups living in Kosovo. 

We find it hard to contemplate that an international agreement (the form of 
international law we know and understand so well) that was meant to have stitched 
up one set of problems could in turn have nurtured violence and disorder. In 
general, we tend to sound quite definitive about the power of international law with 
very little information about context. International lawyers writing two years after 
NATO’s bombing campaign still focused on the legality of the NATO intervention 
and did not consider in any detail its aftermath. Little attention is given to the 
destruction of many basic civilian structures and services by the conflict, the 
territorial ambitions and violence of Albanian militants in Kosovo, the failure of 
KFOR to disarm the KLA and to control crime, the often forced return to Kosovo 
of Kosovars who were given temporary refuge in other countries, the violence 
against Serbian residents of Kosovo as the Albanian Kosovars return to their 
devastated homes, or the temporary revitalisation of Slobodan Milosevic’s rule 
through his capacity to withstand the military might of the west.*3 

Moreover, international lawyers tend to hone in on isolated aspects of selected 
crises. For example, little attention has been paid to the legality of the methods 
used in the NATO campaign.“ Thus the (aptly named) International Crisis Group’s 
lengthy report on violations of international humanitarian law in Kosovo in 1999 is 
devoted almost entirely to Serbian actions. The report explains that it could not 
examine KLA atrocities against Kosovar Serbs, nor NATO breaches of the laws of 
armed conflict because the investigation was too difficult.4° The Independent 
International Commission on Kosovo alluded to some criticisms of NATO’s 
methods but did not analyse them in any detail because of a lack of evidence. It 
noted that it was ‘impressed by the relatively small scale of civilian damage 
considering the magnitude of the war and its duration’. It concluded that NATO 
had committed ‘relatively minor’ breaches of international humanitarian law, 
which were reasonable interpretations of the concept of ‘military necessity’ .46 
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The ‘crisis’ of Kosovo (meaning the NATO intervention) has become an 
international legal trope for the whole confusing history of the region. ‘Kosovo’ is 
a synecdoche, a figure of speech in which the part stands for the whole. The 
problem with this approach is that international lawyers are not accustomed to 
unpacking the layers of meaning of the synecdoche and understanding the ideas 
and references contained within the thing mentioned. We stay glued to specific, 
climactic events and fail to see the larger picture. 


The ethical cost of crises 


Narrowing the agenda of international law 


The crisis orientation of our discipline promotes a narrow agenda for international 
law. If we focus on a snapshot in time of long-simmering disputes, it allows us to 
present our task as a straightforward, if agonising, choice between two competing 
principles. Much of the writing about the NATO intervention by international 
lawyers has a portentous and dramatic tone. For example, Jonathan Charney’s 
lengthy analysis begins: ‘The participants faced a legal and moral dilemma 
between international law prohibitions on the use of force and the goal of 
preventing or stopping widespread grave violations of international human 
rights’.4”7 Kosovo, the crisis, thus becomes a microcosm of the much-analysed 
tension between the UN Charter’s dual commitments to the prohibition on the use 
of force and to the protection of human rights. 

The international law literature on Kosovo presents the issue as balancing 
respect for the Charter system of collective security on the one hand and the 
protection of human rights on the other. The scholarly pattern is to focus on 
interpretations of the words of the UN Charter, to refer to its travaux préparatoires, 
and then to consider the conditions for the creation of norms of custom. Plausible 
international law arguments can be made for both sides. Critics of the NATO 
intervention linger over the words of the Charter and deconstruct evidence of state 
practice of “humanitarian intervention’ to show its flimsy nature. Supporters of the 
intervention make arguments about the failure of the UN system of collective 
security, the weight of state practice allowing intervention when human rights are 
at stake and the need for progressive development of the law. Although some of the 
comments were nuanced, the American Journal of International Law’s editorial 
symposium on Kosovo allowed a type of score board assessment of the NATO 
intervention: 4 in favour, 3 against. For most of the contributors, it was good or 
bad, right or wrong, justifiable or unjustifiable and in one case, right but wrong. 
But, is this type of assessment useful? We need a more complex reading of the 
Kosovo crisis, less certain and more qualified. 

In the international legal literature on Kosovo, the most common pattern is to note 
that a self-respecting international lawyer must concede that the NATO intervention 
is outside the traditional boundaries of international law, but then to appeal to our 
sense of morality, ethics or humanity to argue that we must find a way to explain it 
legally. Whatever the legal niceties, the argument goes, at the end of the day 
something just had to be done to resolve the crisis.4® Thus Antonio Cassese, 
observing that the NATO intervention violated the UN Charter, however reflects: 
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Faced with such an enormous human-made tragedy and given the maction of the Security 
Council ... should one sit idly by and watch thousands of human beings ... slaughtered or 
brutally persecuted? Should one remain silent and inactive only because the existing body of 
international law rules proves incapable of remedying such a situation? Or, rather, should 
respect for the Rule of Law be sacrificed on the altar of human compassion ?*9 


Cassese’s response is to argue that a certain type of breach of lex lata can itself 
give rise to lex lata. Louis Henkin questions ‘Is it better to leave the law alone, 
while turning a blind eye (and a deaf ear) to violations that had compelling moral 
justification?’5! And Michael Reisman asks ‘what would the situation now be in 
Kosovo, and in human rights law, if the NATO states had concluded that, 
without Security Council authorisation, they could not act?’5? Richard Falk 
argues that, while the NATO intervention was illegal and indeed unjust in its 
commission, ‘to regard the textual barriers to humanitarian intervention as 
decisive in the face of genocidal behaviour is politically and morally 
unacceptable’ .*? 

This angst of international lawyers interprets intervention as in itself almost 
automatically active and productive, while non-intervention is inactive and 
negative.*4 The only possible courses of action in the face of a crisis are to act or 
not to act. This approach mimics the rhetoric of politicians who are keen to 
truncate the range of policy options that seem available. Thus just before the 
NATO bombing began, the British Prime Minister Tony Blair declared that the 
world must do something or do nothing.*5 The form of the intervention is left 
unarticulated and unjustified. Blair’s proposition leaves no room for interrogation 
of why the ‘something’ must be bombing from 20,000 feet, or indeed why the 
‘something’ must inevitably involve the use of force. 


The heroic mission of international lawyers 


The use of crises as the crucible of international law encourages international 
lawyers to cast ourselves grandly in an heroic mould; it allows international law to 
be ‘an arena of desire and fantasy’.5 We develop a deep personal and professional 
investment in crises. Enthusiasm for the abstract concept of ‘humanitarian 
intervention’ in Kosovo to a large extent depends on a perception of ourselves as 
active and the Albanian Kosovars as passive.5’ Horrendous human rights abuses 
have been perpetrated on unnamed, inactive victims and it is our destiny as 
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international lawyers to act to articulate these wrongs. Anne Orford observes this 
tendency generally in international legal texts: 

The passive victim exists in these texts in order to constitute the hero or mternationalist as 

the holder of those values which the victim lacks. ... The reader who identified with those 

heroes comes to form his or her sense of self at least partly around that identification. That 

pleasurable process allows the reader to imagine umself or herself to be on the side of the 

good and the just.*8 
Orford has examined the enthusiasm for both military and monetary intervention 
since the end of the Cold War. She argues that ‘(t]he narratives of the new 
interventionism are premised on an image of international law and institutions as 
agents of freedom, order, democracy, liberalisation, transparency, humanitarianism 
and human rights’.*? This gives international lawyers the self-image of problem- 
solvers and cool professional realists imbued with humanitarian motives 
(‘muscular humanitarianism’). International law becomes the voice of 
civilisation, of universal humanism against the underdeveloped, squabbling, rest 
of the world.®! 

The atmosphere of muscular humanitarianism is bred and reinforced in legal 
education. Many casebooks are organised around crises of one sort or another.®2 
This allows us to shore up the image of international lawyers as tough 
humanitarians capable of pragmatic yet principled responses to restore freedom 
and order. The romantic style of teaching in international law reinforces this 
image. The identity of international lawyers is built upon a separation between 
the world of activism (where we may actually encounter victims of human rights 
abuses and be required to engage with them) and our professional, legal world 
where we are the handmaidens, or advisers, to power. We do not reflect on the 
way we are ourselves exercising a form of power. While international lawyers may 
be in reality now marginal to political decisions about the international order, we 
see as our ultimate aim the reorientation of governance ‘so that the stark desert of 
politics can bloom with the flowers of law, reason, and order’.® This affects the 
way we construct and interpret crises and we need to scutinise this process much 
more closely. 


Silences of crises 


The lens of crises in our discipline means that international lawyers concentrate on 
the public realm, of war and conflict and violence, where crises now occur under 
the glare of television lights. A parallel can be drawn between the international law 
attachment to crises and the way that traditional forms of history have concentrated 
on ‘great men’ and narrative representation of short-term political conflicts and 
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crises. One influential group of critics of this approach was the French Annales 
school. Fernand Braudel wrote that the historical tradition offered ‘a gleam but no 
illumination; facts but no humanity’. He went on: 
To the narrative historians, the life of men is dommated by dramatic accidents, by the 
actions of those exceptional beings who occasionally emerge, and who often are the masters 
of their own fate and even more of ours. And when they speak of ‘general history,’ what 
they are really speaking of is the intercrossing of such exceptional destinies, for obviously 
each hero must be matched against another. A delusive fallacy, as we all know.67 


While international lawyers are generally not obsessed with great men as 
individuals, we are preoccupied with great crises, rather than the politics of 
everyday life. In this way international law steers clear of analysis of longer-term 
trends and structural problems. 

One major silence is the position of women in the representation of crises. The 
players in international law crises are almost exclusively male. Men are the 
protagonists, men are at the negotiating table, men are making threats, retaliating, 
intervening. The lives of women are considered part of a crisis only when they are 
harmed in a way that is seen to demean the whole of their social group. For 
example, international law regards massive and organised rapes of women in times 
of armed conflict as illegal because they affect the honour of a community. Other 
forms of systemic violence, or structural discrimination against women, do not 
constitute a crisis for international lawyers. This is rather seen as part of the status 
quo and not truly the business of international law. The general social position of 
women in Kosovo before or after the ‘Kosovo crisis’ is not regarded as in any way 
connected with the main crisis game. 

Such a silence was also evident after the Gulf war in 1990~1. That crisis 
consisted of the act of invasion of Kuwait by Iraq. It was ‘resolved’ by the UN- 
sponsored intervention and the withdrawal of Iraqi troops. The problems of women 
in Kuwait before, during and after the crisis have been paid little attention by 
international lawyers. We know that the Gulf war action was accompanied by 
significant sexual assault and abuse of women both in Iraq and Kuwait and within 
the United States military forces. The economic sanctions placed on Iraq at the 
end of the war, devastating to Iragi society, have had particularly bad effects on 
Iraqi women and children.” The aftermath of the Gulf war also gave new life to 
militarism in the United States, which bad direct and deleterious impact on 
women’s lives.7! We also know that the ‘liberation’ of Kuwait re-installed an 
autocratic government of men that denied women the vote. There is evidence that 
the position of women in Kuwait, particularly foreign workers, deteriorated sharply 
after the allied action.” 
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Another silence in international law is related to the gendered nature of its 
building blocks. The international legal discourse of crises rests on a series of 
distinctions, for example: objective/subjective, legal/political, logic/emotion, order/ 
anarchy, mind/body, culture/nature, action/passivity, public/private, protector/ 
protected, independence/dependence. Feminist scholars have drawn attention to 
the gendered ‘coding’ of these binary oppositions with the first term (objective, 
legal, logical, order etc) signifying ‘male’ characteristics and the second (subjective, 
political, emotional, nature etc) signifying ‘female’. Like many other systems of 
knowledge, international law typically values the first terms more than their pairs. 
The marking of particular concepts and strategies as feminine devalues them and 
makes them problematic to articulate. They seem illegitimate, embarrassing and 
irrelevant.” 

We can see a gendered system of symbols at work in a complex way in Kosovo. 
The management of a crisis is taken as a test of manhood. Intervention is action, 
coded as masculine and virtuous; hesitation is passive, coded as feminine. For 
example, decisive, aggressive action was needed to reassert order, and that 
consultation and dialogue were not useful after a certain stage. Indeed the staff of 
United States Supreme Allied Commander General, Wesley K. Clark, at one stage 
blamed the lack of success of NATO bombing missions on the fact that the United 
States had to consult too widely with its allies. This rhetoric of action rather than 
talk derives its power in part from its association with male behaviour and it makes 
it difficult to contemplate an order that is not achieved through the use of force. 
There is also an interesting inversion of traditional gender associations of law with 
masculinity and concern for humanity with femininity in the Kosovo crisis 
literature. Much analysis relies on a distinction between the prescriptions of 
international law (which would prohibit the NATO intervention) and the demands 
of humanity (which would justify the NATO actions). The latter is presented as a 
preferable course because it is associated with firm action, while recourse to the 
strict letter of international law in this context is read as feminine and passive. 


Restricting the substance of international law 


A focus on crises produces an impoverished set of substantive principles in 
international law. Take the idea of collective security. The notion of a crisis allows 
us to factor out ambiguities and complex contexts. The NATO bombing campaign 
in the FRY reinforced the idea that collective security and the international order, 
at the end of the day, are based on the threat of the use of force. There has been by 
contrast little investigation of the way that power relations work within states and 
how these power relations affect a state’s ‘external’ activities. 

The idea that responsibility for maintaining security rests essentially with states 
means that little attention is paid to the role that non-state actors, such as multi- 
national corporations, and the international monetary institutions play in 
generating insecurity. The international law system of collective security assumes 
that there will be an active, finite, episode of ‘collective’ intervention (by sanctions 
or by military force) in response to a security crisis.’5 This model both obscures 
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and legitimates much more pervasive forms of intervention, for example those 
inherent in the international economic system. 


Conclusion 


A concern with crises skews the discipline of international law. Through regarding 
‘crises’ as its bread and butter and the engine of progressive development of 
international law, international law becomes simply a source of justification for the 
status quo. The framework of crisis condemns international lawyers, as David 
Kennedy puts it, to ‘a sort of disciplinary hamster wheel’ .76 

One way forward is to refocus international law on issues of structural justice 
that underpin everyday life. What might an international law of every day life look 
like? At the same time that the much-analysed events in Kosovo were taking place, 
1.2 billion people lived on less than a dollar a day.” We know that 2.4 billion 
people in the developing world do not have access to basic sanitation, and that half 
of this number are chronically malnourished; we know that the developed world 
holds one quarter of the world’s population, but holds 4/5 of the world’s income; 
we know that military spending worldwide is over $1 billion a day and that 
alternative uses of tiny fractions could generate real change in education, health 
care and nutrition; we know that almost 34 million people worldwide live with 
HIV/AIDS;78 we know that violence against women is at epidemic levels the world 
over. Why are these phenomena not widely studied by international lawyers? Why 
are they at the margins of the international law world? 

An international law of everyday life would require a methodology to consider 
the perspectives of non-elite groups. For example, we should able be to study 
‘humanitarian intervention’ from the perspective of the people on whose behalf the 
intervention took place. International lawyers’ accounts of humanitarian inter- 
vention prompted by Kosovo do not take the views of the objects of intervention 
into account. If they did so, we would be likely to end up with a much more 
contradictory, complex and confusing account of humanitarian intervention than 
international lawyers have thus far produced. 

We should also enlarge our inquiries. For example, with respect to the idea of 
collective security, how can we think about the global security more broadly? 
Johan Galtung has developed the notion of structural violence that highlights 
causes other than warfare, for example poverty, as the major cause of death and 
suffering.7? Other scholars have identified the interconnections of poverty, 
environmental degradation, discrimination, exploitation, militarisation and 
violence as the causes of insecurity.® Feminist scholars have drawn attention to 
the threats posed, to women not by foreign states, but by more local actors, 
including the men in their families. On this analysis security would mean the 
absence of violence and economic and social justice. If the idea of security is 
understood more broadly, the futility of the standard form of international 
collective action becomes clear. Military intervention is an inappropriate 


76 161 above, 407. 

TI United Nations Development Programme, Human Development Report 200] (New York: Oxford 
University Press, 2001) 9-10. 

78 ibd. 

79 Johan Galtung, Peace: Research, Education, Action (Copenhagen: Ejlers, 1975). 

80 eg Gita Sen and Caren Grown, Development, Crises and Alternative Visions: Third World Women 
Perspectives (New York: Monthly Review Press, 1987). 
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mechanism if the causes of insecurity are poverty, discrimination and violence 
protected by structures within the state. 

What if we were to change the type of questions we ask? For example, David 
Kennedy has pointed out that the work of international lawyers typically focuses 
on humanitarian objectives (such as environmental protection or protection of 
human rights). We could begin from the opposite end and examine what 
international law has to offer to the person who wants to pollute the environment or 
violate human rights. I imagine this as an international lawyer’s version of C.S. 
Lewis’ Screwtape Letters in which cheery letters from the Devil mock the ease of 
corrupting humans. Such a technique would destabilise the idea that international 
lawyers have a stable and common set of values.8! Kennedy proposes ‘extra- 
vernacular projects’, slowing the emergence of a disciplinary middle (or third) way 
and encouraging dissent and disagreement.® For example, how often have 
‘reforms’ in international law obscured deep injustices? How are spatial and 
conceptual boundaries we take for granted made real by the law? 

Finally, we should consider our own personal and professional investment in 
crises. We need to analyse the way we exercise power, and who wins and who 
loses in this operation. In asking this question, we will undermine that pleasurable 
sense of internationalist virtue that comes with being an international lawyer, but 
perhaps in the end contribute something to countering the injustices of everyday 
life. 





81 n61 above, 346. 
82 ibid 475. 
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Double Jeopardy Law Reform: A Criminal Justice 
Commentary 


Paul Roberts* 


The Law Commission’s recommendations 


The Law Commission was asked to reconsider the law relating to double jeopardy 
by the Home Secretary, pursuant to a recommendation of the Macpherson Inquiry 
into the murder of Stephen Lawrence.! Though it was widely reported in the 
popular media that Macpherson advocated ‘a change in the law’, the relevant 
recommendation was actually only a cautiously-worded request for re- 
examination.2 Working quickly from receipt of the Home Secretary’s reference 
in July 1999, the Commission finalised a consultation paper, containing pro- 
visional proposals for reform, in little more than two months. LCCP No 156 was 
published in October 1999, with responses due by 31 January 2000.‘ This initial 
work was followed up in a separate inquiry by the House of Commons’ Select 
Committee on Home Affairs (HAC), to which the Law Commission contributed. 
The Select Committee’s Report, which also advocated reform but in somewhat 
narrower terms than LCCP No 156, was published in June 2000 and debated in the 
House of Commons a few months later in October.® This spate of reform activity 
culminated in a third set of proposals set out in the Law Commission’s final Report 
on the subject,” which was hurried through to publication in order to feed into Lord 





* University of Nottingham, School of Law. Andrew Ashworth, Ian Dennis, Mike Redmayne, Andrew 
Simester, Sir John Smith and Adnan Zuckerman read and commented on earlier versions of this 
commentary and made many generous contributions towards its improvement, for which I am very 
grateful. I have also profited from several discussions with Richard Percival, at the Law Commission. The 
views expressed, and any remaining errors, are mine. 


1 Sır William Macpherson of Cluny, The Stephen Lawrence Inquiry — Report. Cm.4262-I (London: TSO, 
February 1999), Recommendation 38° ‘That consideration should be given to the Court of Appeal beang 
given power to permit on after acquittal where fresh and viable evidence is a 

2 Most recently, R. Ford, ‘Murder Reform ‘Gives Police Two Bites of Cherry’’, The Times 21 June 
2001 (‘The ancient ‘double jeopardy’ rule, which prevents someone being tried twice for the same 
offence, is to be scrapped in murder cases. ... The move, first recommended in the 
inquiry and backed by the Law Commission, is expected to be retrospective’). This solecism has been 
repeated so often, and by people who ought to know better, that Sir William’s report has effectively 
been re-written by its legacy. . 

3 ‘We simply indicate that perhaps in modern conditions ... absolute protection may sometimes lead to 
injustice. Full and appropriate safeguards would be essential Fresh trials after acquittal would be 
exceptional. But we indicate that at least the issue deserves debate and reconsideration perhaps by the 
Law Commussion, oc by Parliament.’ n 1, above, para 7.46. 

4 LCCP No 156, Double Jeopardy (London: TSO, 1999) See L Dennis, ‘Rethinking Double Jeopardy: 
Justice and Finality in Criminal Process,’ [2000] Crim LR 933; A. James, N. Taylor and C. Walker, 
‘The Reform of Double Jeopardy,’ [2000] 5 Web JCLL 

5 Home Affairs Committee, Third Report: The Double Jeopardy Rule. HC Session 1999—2000, 17 May 
2000 


6 HC Debs cols 115WH-154WH, 26 October 2000. 
7 Law Com No 267, Double Jeopardy and Prosecution Appeals. Cm 5048 (London: TSO, 2001). 
Recent Law Commission publications are available at: <http//www.lawcom gov.ul>. 
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Justice Auld’s major review of criminal procedure. A subsequent Home Office 
policy document,? followed up by a manifesto commitment and the Queen’s 
speech opening Parliament on 20 June 2001, placed double jeopardy law reform 
firmly on the government’s policy agenda. Most recently, the Auld Review has lent 
its authority to the case for reform.!° 

Law Com No 267 rolled two distinct but related consultation exercises!! into a 
single package of recommendations for major criminal procedure reform. The 
package has three principal components: 


1. A new exception to the double jeopardy prohibition to permit murder cases to 
be re-tried where compelling new evidence comes to light after an acquittal. !2 

2. An extension of the ‘tainted acquittal’ exception to the double jeopardy 
prohibition created by the Criminal Procedure and Investigations Act 1996, to 
include a greater range of qualifying offences, which, moreover, would no 
longer have to be prosecuted to conviction in separate proceedings in order to 
trigger the exception. !? 

3. New prosecution rights of appeal against judges’ ‘terminating rulings’ (that is, 
rulings which literally or effectively conclude proceedings) made either: (a) at 
a preparatory hearing; or (b) at trial, up to the point at which the prosecution 
closes its case, but also extending to a judge’s ruling on a submission of no 
case to answer founded on a point of law (ie a ruling under the first limb of 
Galbraith, that there is no evidence to prove a material element of the offence 


charged).!4 


The proposed extension of the prosecution’s appeal rights raises significant issues 
of principle and many practical considerations affecting the conduct of criminal 
litigation, but these matters will not be explored here.!5 In the interests of more 
detailed elaboration and sharper focus, the following commentary is confined to 
Law Com No 267’s treatment of double jeopardy, which encompasses the most 
far-reaching, and controversial, aspects of the Commission’s reform package. 

It is agreed on all sides that only a tiny number of cases would be directly 
affected by the Commission’s recommendations on double jeopardy. One might 
therefore reasonably question how the reform package could be described as 
‘major’ and ‘far-reaching’ — which are my adjectives, not the Commission’s. The 
answer, in a nutshell, is that rival approaches to reforming the double jeopardy rule 
reflect broader value choices and priorities which go to the heart of a nation’s 





8 Which also explains the absence of a draft Bill from this Report. Law Com No 267, para 1 22, 

9 Cromnal Justice: The Way Ahead. Cm 5074 (London: TSO, 2001), para 3.55. I. Denms [2001] Crim 
LR 261 observes that ‘(t]he Paper is clearty the New Labour mamfesto for criminal justice for the 
next decade’. 

10 Lord Justice Auld, Review of the Crominal Courts of England and Wales. Report (London. TSO, 
2001), 627-634, 

11 LCCP No 156, Double Jeopardy (London. TSO, 1999); LCCP No 158, Prosecution Appeals Against 
Judges’ Rulings (London: TSO, 2000). 

12 Law Com No 267, Recommendations i-9 

13 ibid Part V and Recommendations 10-18. 

14 zbid Part VII and Recommendations 25-36 

15 Respondents to LCCP No 158 differed markedly ın their assessments of how often new prosecution 
appeal rights would be invoked. Ten respondents, including Lord Woolf CJ, predicted that appeals 
against temmunating rolings would not be numerous, though they might concervably exceed the current 
rate of Attorney General’s References. Against this, seven or posmbly eight respondents expected 
frequent appeals, with ACPO urging that excessive caution should not be allowed to emasculate a 
much-needed reform. See, generally, R. Pattenden, ‘Prosecution Appeals Against Judges’ Rulings,’ 
[2000] Crim LR 971. 
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aspirations for criminal justice. The remainder of this commentary can be thought 
of as a longer, and hopefully more illuminating, answer to the same question. 
However, the argument may be briefly summarised in anticipation. 

One can infer a great deal about a political community’s conception of criminal 
justice, and gauge the strength of its commitment to officially sanctioned ideals, 
from the fortunes of key criminal process institutions, procedures and doctrines. 
Both conception and commitment can sometimes be seen to undergo material, and 
potentially radical, realignment in the crucible of procedural reform. If a political 
community is serious about promoting a tradition of criminal justice worthy of 
preservation, it must come to appreciate, in order effectively to safeguard, its 
normative and institutional legacy. An incomplete or unbalanced audit, narrowly 
focused on the benefits to be secured, could yield ‘reforms’ that in time — perhaps 
when it is already too late to turn back the clock — a political community may have 
cause to regret. Double jeopardy reform is a case in point, since the rationale and 
normative underpinnings of the double jeopardy prohibition are little discussed,!6 at 
least in England and Wales,” and the development and progress of current proposals 
serve to highlight neglected features of criminal procedure reform more generally. 

The unprecedented scrutiny under which double jeopardy law has been placed, 
first by Macpherson and then by the Law Commission, the Home Affairs 
Committee and Lord Justice Auld, has at the very least served to draw attention to 
the importance of an all-but forgotten topic. LCCP No 156 exemplified the best 
features of recent Law Commission consultation documents in the field of criminal 
evidence and procedure.!® It helpfully summarised existing law,!? synthesised 
underlying principles and rationales with more technical legal analysis, and had a 
keen eye to Convention-compliance in the post-Human Rights Act 1998 era. Yet 
‘LCCP No 156’s provisional proposals for relaxing the prohibition on double 
jeopardy rested on flawed arguments that failed to substantiate the case for reform, 
as the Commission itself later conceded in its subsequent Report. Law Com No 
267 makes numerous adjustments to LCCP No 156’s original argument and 
proposals, often explicitly in response to comments, questions and objections 
received on consultation. The Commission’s willingness to revise its initial 
approach speaks volumes for Commissioners’ commitment to the consultation 
process, and underscores the wisdom of road-testing provisional proposals before 
final recommendations are formulated. One revision is particularly notable. 








16 Any perusal of the leading textbooks would confirm that the topic is barely touched upon in university 
Evidence courses. 

17 Compare a leading work on US criminal evidence and procedure which, as well as discussing classic 
evidentiary topics such as the pdvilege against self-incrimination and the exclusion of unlawfully 
obtained evidence, devotes a substantial 40 page chapter to double jeopardy law: J. Dressler, 
Understanding Criminal Procedure (New York: Matthew Bender, 2nd edn 1997). 

18 Also see, for example, LCCP No 157, Criminal Law: Bail and the Human Rights Act 1998 (TSO, 1999); 
Law Com No 255, Consents to Prosecution. HC 1085 (London: TSO, 1998); Law Com No 245, 
Evidence in Cruminal Proceedings. Hearsay and Related Topics. Cm.3670 (London: TSO, 1997), and 
commentaries by Tapper [1997] Crim LR 771 and Jackson (1998) 2 Evidence & Proof 166; LCCP No 
141, Evidence in Criminal Proceedings: Previous Misconduct of A Defendant (London: HMSO, 1996), 
and commentaries by Roberts [1997] Crim LR 75 and McEwan [1997] Cnm LR 93, Law Com No 273, 
Evidence of Bad Characters in Criminal Proceedings. Cm 5257 (London: TSO, 2001) 

19 Part VIII's discussion of the Sambasivam rule against collateral attacks on acquittals merits special 
mention, though now overtaken by Z [2000] 3 WLR 117, HL. See P. Roberts, ‘Acquitted Misconduct 
Evidence and Double Jeopardy Pnnciples, From Sambasivam to Z,’ [2000] Crim LR 952, and otber 
commentanes by Birch [2001] Crim LR 222, Munday [2000] CLJ 468, Tapper (2001) 117 LQR 1, 
and Mirfield (2001) 117 LQR 194. Commentators have focused on different aspects of the Z decision 
and, partly in consequence, evaluations of its merits diverge. 
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Whereas LCCP No 156 contemplated a ‘new evidence’ exception to the double 
jeopardy prohibition extending to a broad category of non-fatal serious offences, 
Law Com No 267’s recommendation is limited to the worst homicides.” 

Evaluating Law Com No 267’s final recommendations for reform requires 
careful reconsideration of the rationales underpinning the prohibition on double 
jeopardy. The rationalisation of double jeopardy law developed in this commentary 
is broadly supportive of the Commission’s change of heart, but concludes that Law 
Com No 267’s revisionism was not pressed far enough. Though, in my estimation, 
the Report’s discussion of underlying rationales works considerable improvement 
on what were the consultation paper’s weakest passages, the case for creating a 
new exception to the double jeopardy prohibition, though scaled-down and refined, 
remains in the final analysis unpersuasive. 

As the debate is taken forward into the policy arena, clear thinking and 
principled argument will be at a premium, the more so because double jeopardy 
reform has become entangled in the public mind with highly-charged issues of 
racist violence and police effectiveness in the aftermath of Macpherson.?! Every 
lawyer knows that hard cases make bad law. The Lawrence case is not ‘hard’ in the 
more familiar sense of raising difficult points of law, but morally hard. Events have 
generated conflicting considerations which strain society’s collective commitment 
to principle. As in other cases where criminal process has badly misfired — the OJ 
Simpson trial springs readily to mind as another example — justice might now be 
impossible to achieve in circumstances where the demand for justice is especially 
urgent. That is an unpalatable conclusion, which few crime victims directly 
touched by tragedy are ever likely to be able to accept, for perfectly understandable 
reasons of human psychology, anger and despair. But policy-makers need to adopt 
a broader perspective, in which the interests and demands of victims do not exhaust 
the public interest in criminal justice reform. For as Mr Justice Curtis observed, 
when making the admissibility ruling which effectively torpedoed the Lawrences’ 
abortive private prosecution: ‘Adding one injustice to another does not cure the 
first injustice done to the Lawrence family’.” 


Rationalising double jeopardy 


From the early stages of its work on reforming double jeopardy law the 
Commission realised that it would have to get to grips with underlying rationales. 





21 People have every reason to be angry. Stephen Lawrence's morder was a despicable racist crime, and 


communities...’ (para 46.30) See, generally, L Bridges, “The Lawrence Inquiry — Incompetence, 
Corruption, and Institutional Racism,’ (1999) 26 Journal of Law and Society, 298. 
22 Quoted in the Stephen Lawrence Inquiry Report, at 291. 
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LCCP No 156 identified the following four rationales as the most promising 
justifications for protecting defendants from ‘double jeopardy’: (i) the risk of 
wrongful conviction; (ii) the distress of the trial process; (iii) the need for finality; 
and (iv) the need to encourage efficient investigation.” 

A Law Commission consultation paper is no place for extended theoretical 
analysis, but it has to be said that LCCP No 156’s treatment of rationales was 
seriously deficient, even after making proper allowances for the limitations of the 
medium. There are points to be made about all four rationales, but in the interests 
of focus and brevity this commentary is confined to the two which are of greatest 
theoretical and practical interest: (i) and (iii). Rationale (i) has immediate 
intuitive appeal, but is actually far more complex and considerably less 
informative than first meets the eye. It ultimately appears to provide little 
concrete guidance for reformers. By contrast, and after a sluggish start in the 
reform stakes, rationale (iii) turns out to be the most promising and significant, 
for reasons which Law Com No 267 later conceded, but LCCP No 156 almost 
entirely overlooked. 

Re-examination of double jeopardy rationales engages fundamental precepts of 
criminal justice (including the principled asymmetry between convictions and 
acquittals, which figures prominently below) and prompts further reflection on the 
basis of legitimate political authority in penal affairs, for which the ‘criminal 
justice deal’ will be a convenient shorthand. In addition to clarifying the merits of 
the case for double jeopardy reform, I hope to be able to say something of broader 
interest about the normative foundations of criminal justice. The argument is 
premised on ideals of rationality and liberal political philosophy which are 
sometimes directly invoked but which are never properly articulated, much less 
defended, in this commentary. In that regard the exposition is no different to most 
other criminal justice commentaries, except perhaps in being somewhat more 
explicit about its parameters. The argument assumes a modern democratic polity at 
least minimally committed to human equality, personal autonomy, rights, justice 
and reason. Authoritarian irrationalists are not likely to be much in sympathy (and 
so much the worse for irrational authoritarianism). 


Rationale (i): risk of wrongful conviction 


The first rationale discussed in the consultation paper rests on the elegantly simple 
observation that the risk of wrongful conviction must logically increase with 
repeated exposure to a necessarily fallible — because human — trial process. In the 
words of the Commission: 
If it is accepted that juries do on occasion retum perverse verdicts of guilty, the chance that a 
particular defendant will be perversely convicted must increase if be or she is tried more 
than once. 
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Increased risk of wrongful conviction is compounded, for the Commission, by the 
prospect of the prosecution enjoying an unfair tactical advantage at a second or 
subsequent trial. Having become privy to the defendant’s arguments and strategy in 
the first proceedings, the prosecutor would be forewarned and forearmed at the 
second attempt. Merely presentational improvements in the prosecution’s case, 
though irrelevant to the underlying merits, might nonetheless increase the 
likelihood of conviction, simply because the prosecutor’s arguments have had 
the benefit of a previous ‘dress rehearsal’ .25 

At first blush, increased risk of wrongful conviction seems a compelling and 
almost self-evident reason for objecting to re-trials of previously acquitted 
defendants. The population of acquitted defendants, as a subset of the population of 
defendants generally, presumably contains factually innocent as well as factually 
guilty individuals. Given that human fact-finders might always make a mistake, if 
the chances of erroneous conviction are some presumptively small*6 probability 
p(n), and each adjudication is conceived as an independent event,”’ the probability 
of convicting an innocent person increases to 2(n) at the second trial, 3(n) at the 
third and so on. Intuitive and, apparently, simple. But the argument trades on a 
crucial equivocation. Only if one can confidently distinguish acquittals of the 
factually innocent from ‘wrongful’ acquittals of the guilty can this argument stand 
alone as an objection to double jeopardy. And this, of course, cannot be done. The 
crucial point to observe is that an argument about the risk of wrongful conviction 
appears to rest on empirical propositions. But it does not. The empirical 
foundations of the argument are unknown, and probably unknowable. To assess 
LCCP No 156’s first rationale one must look beyond the phoney war of empirical 
guesswork to the normative struggles, centred on recasting fundamental principles 
of criminal justice, where the real battle is joined. 


From empirical to normative considerations 


The challenge of avoiding wrongful conviction — which might be better stated as 
the challenge of managing an appropriate level of institutionalised risk of error — 
can be conceptualised in the aggregate or, alternatively, at the level of individual 





25 The Commussion’s further contention, at para 4.5, that these arguments ‘apply equally’ to retrial for 
the same or for a different offence must presumably be qualified to the extent, at least, that the 
defendant's strategy might be more likely to change if charged with a different offence on the second 
occasion, particularly if the new charge gives nse to defensive possibilities not available at the first 
tral For example, a defendant acquitted of s 20 OAPA 1861 on grounds of musteken identity might 
argue provocation at a subsequent murder triel where in the intervenmng period (1) the victim of the 
assault has died from his wounds and (2) new evidence has emerged to show that the defendant was 
indeed ths one who dealt the ultimately fatal blow. 

26 Because we must assume, for the purposes of this exercise, that the system gets the right result most 
of the time, otherwise no amount of tinkering with procedural rules would have the desired effect, and 
our energies should instead be directed towards root and branch reform. 

27 An unwarranted assumption, since the ask of wrongful conviction in subsequent tals is obviously 
predicated on any previous trial having ended in acquittal. Bayes Theorem is capable of modelling 
these conditional probabilities, but since the relevant probabilities are very small and their invocation 


Evidence, 
Proof & Probability (London. Butterworths, reprinted 2nd edn 1997) chs 2 and 3; W. Twining, 
‘Debating Probabilities,’ (1980) 2 Liverpool Law Review, 51; and for illuminating recent applications 
seo M. Redmayne, ‘Bayesianism and Apriorism’ International Commentary on Evidence, <bitp/ 
143.117,33.25/newiceAndex html> 6 August 1998; and Redmayne, ‘Standards of Proof m Civil 
Litigation,’ (1999) 62 MLR 167. 
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cases. Whilst the Commission has been exclusively preoccupied with discrete 
outcomes in individual cases, aggregate risk assessment and management are no 
less important in the design of criminal procedure. 

Viewed in the aggregate, there are two interesting empirical possibilities when a 
previously acquitted defendant is retried. Either (i) she is factually innocent, in 
which case the probability of erroneous conviction is (marginally) increased, 
because the jury are being given a second opportunity to make a mistake; or (ii) she 
is factually guilty, in which case the probability of erroneous conviction (as a 
percentage of all cases tried) is reduced, because the chances of the jury convicting 
the truly guilty are (marginally) increased. 

How should would-be reformers of criminal process respond to this conceptual 
refinement? One approach might be to try to eliminate type-(i) risks altogether, or 
at least to reduce them to negligible proportions. This strategy requires a 
satisfactory answer to the following question: 


Question (1): what would be the ratio of wrongful to warranted convictions on 
the retrial of a previously acquitted defendant? 


Re-trials might conceivably be warranted if a small number of wrongful 
convictions was offset by a significantly larger proportion of factually accurate 
guilty verdicts. This is, at the least, an hypothesis worth exploring. 

Let us assume that most defendants are guilty, and that criminal trials are a 
reasonably sound means of differentiating between guilty and innocent defendants. 
(if these assumptions cannot be made the empirical game is up, and the debate 
should shift immediately to normative reconstruction of criminal process.) Beyond 
that, it seems likely — on the basis of experience and accumulated wisdom — that 
wrongful conviction is skewed towards cases involving particular forms of 
notoriously unreliable evidence, such as eyewitness identification or prisoners’ 
alleged confessions to cellmates.” On the appearance of each type of suspect 
evidence the risk of wrongful conviction will increase by some unknown x factor — 
thus, p(n + x) — which, as before, will rise uniformly in accordance with the 
addition rule (giving the cumulative probability of independent events) at each 
successive trial. But in cases not involving suspect evidence the risk of wrongful 
conviction could be minuscule. An extremely large number of retrials would have 
to be conducted before the risk of wrongful conviction became non-negligible in 
these cases. 

For all anybody knows, the second, ‘reliable evidence’ group of cases might 
constitute the vast bulk of criminal litigation. Certainly, in our current state of 
ignorance about the factors predicting wrongful conviction, we have no reason to 
be confident that successive retrials would materially increase the global risk of 
convicting the innocent; especially should it prove possible to insulate with 
special safeguards* those cases of the first sort, which for evidential or other 
reasons carry an enhanced risk of wrongful conviction. If the jury at the first trial 





28 For exemplars of what I am calling ‘aggregate’ analysis of criminal procedure see D. J. Seidmann and 
A. Stein, ‘The Right to Silence Helps tbe Innocent: A Game-Theoretic Analysis of the Fifth 
Amendment Privilege,’ (2000) 114 Harvard Law Review, 430, W. J. Stutz, ‘The Uneasy 
Relationship Between Criminal Procedure and Criminal Justice,’ (1997) 107 Yale Law Journal, 1. 

29 cf D. Wolchover and A. Heaton-Armstrong, ‘Detention of Psychopaths Without Trial, Gaol Cell 
Confessions and the Case Against Michael Stone,’ (1999) 149 New Law Journal, 285 (26 February). 

30 English evidence law mchudes a variety of well-wom techniques for establishing such safeguards, 
including corroboration requirements and special directions to the jury (and their desirability and 
efficacy are matters of long-standing controversy). 
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correctly acquitted an innocent defendant on the evidence, could a second (or 
third...) jury, as presumptively rational fact-finders, not be counted on to acquit 
again (and again)? Of course each successive trial would introduce further 
opportunities for mishaps, but this must be a marginal consideration — unless we 
mean to concede a more deep-seated scepticism about the quality of fact-finding 
in criminal litigation, which would radically undercut the niceties of the present 
discussion. Yet, on the other hand, the risk of type-(i) error could be considerable. 
Erroneous conviction of the innocent might even be positively correlated with 
cases which are likely to be re-tried, eg high-profile, emotive cases in which ‘the 
public demands a conviction’. 

Such speculation, though of some heuristic value, always founders on the 
realisation that we cannot be confident of the guilt of a defendant convicted at a 
second or subsequent trial, any more than we can second-guess the accuracy of the 
original verdict. There is no acceptable means of verification, beyond an infinite 
regress of further trials. As the options narrow, it is tempting to speculate that since 
criminal proceedings infrequently result in acquittal,>! the majority of acquitted 
defendants must genuinely be innocent. But this will not do. It might be contended 
ss ual plausibility that the strong diversionary ethos of English criminal 

implies that the vast majority of defendants who are processed all the 
way ee rial are almost certainly guilty, regardless of whether fact-finders are acute 
enough to perceive it. From this perspective, genuine innocents ought to have been 
filtered out of the system at one of the many pre-trial diversionary points from 
arrest to discontinuance, pre-empting the need for formal adjudication. Bluntly, in 
other words, the majority of acquitted defendants are in all likelihood just as guilty 
as those offenders who are actually convicted. Ignore for now the confounding 
possibility that statistics of those pleading guilty include factually innocent accused 
who have accepted plea bargains as the lesser of two evils. The missing ratio 
remains elusive, even whilst the beneficiary of various simplifying assumptions.) 

Though complexity and uncertainty already abound, there is worse in store for 
this type of approach. For even ‘empirical’ responses to the problem of wrongful 
conviction are seldom purely empirical, as the previous reference to ‘negligible’ 
risk should have hinted. What if someone were seriously to object to any risk that a 
defendant who has previously been acquitted of the same offence might 
erroneously be convicted at a re-trial? A satisfactory response to this objection 
can only be supplied by answering the following, normative question: 





31 A total of 1,961,000 defendants was tried at Crown Court or in the magistrates’ courts in 1999, 
producing a conviction or caution in 1,675,000 cases (85%). But if we confine our attention to 
contested Crown Court tals where the defendant pleads not guilty, the acquittal rate rises to around 
30% (with convictions in 36% of cases, and judge-ordered discharges in the remaining 34%): Home 
Office Statistical Bulletin 19/00, Cautions, Court Proceedings and Sentencing. England and Wales 
1999 (RDS Directorate, 31 October 2000). Employing somewhat different accounting protocols, and 
working on the financial year 1999-2000, the CPS reports overall conviction rates of 98.3% in the 

" Courts and 88.6% for Crown Court cases proceeding to trial However, 


2nd edn 1998), at 4-9 and che 5 and 6; G. Dingwall and C. Harding, Diversion in the Criminal 
Process (London: Sweet & Maxwell, 1998). 
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Question (2): is the increased risk of wrongful conviction (if increase there be) 
generated by second or subsequent retrials sufficiently small to be outweighed 
by the better chance of securing the conviction of factually guilty defendants 
through repeat prosecution? 


Question (2) can only be answered by reference to normative principles of criminal 
justice. Normative (moral) considerations supply the initial motivation for 
undertaking empirical inquiries, and condition the meaning and consequences of 
empirical findings. Question (2) nonetheless remains crucially dependent on the 
provision of accurate empirical data as raw material for normative analysis. The 
empirical and statistical information which would be needed to inform meaningful 
answers to Question (2) concerns such matters as: 


e the proportion of acquitted defendants who are factually innocent, and the 
proportion factually guilty; 

e whether any factors (such as, for example, type of defendant or forms of evi- 
dence) are particularly associated with either warranted or wrongful acquittals; 

e whether any such factors are associated with the re-trial of either group; 

e whether any such factors are associated with either warranted or wrongful 
convictions after a retrial; 

e whether any such factors are associated with either warranted or wrongful 
acquittals after a retrial; and 

@ whether it would be possible to control for any of these factors, such that the 
probability of unwarranted acquittal could be reduced without simultaneously 
increasing the probability of wrongful conviction of the innocent. 


Nobody, to my knowledge, has ever produced this type of information; and small 
wonder. Anyone purporting to model the statistical risk of wrongful conviction, or 
advancing related claims apparently derived from empirically-grounded analyses 
of such risks, would appear to be overlooking the elementary fact that the answers 
to questions like these (if there are any) lie beyond our mortal reach. We labour 
under a radical epistemic shortfall which limits meaningful engagement with such 
questions, and demands a leap of faith in the results of our existing trial process 
beyond the level of confidence strictly sanctioned by logic and empirical data. 
Though elementary, it is worth reminding ourselves from time to time that basic 
ignorance of factual guilt and innocence is both the inevitable condition and the 
necessary precondition of factfinding procedures in criminal adjudication.” After 
all, if we were able to judge with propriety and confidence which acquitted 
defendants were really innocent, we could limit the double jeopardy rule 
exclusively to them! 


First principles of normative argument 


Epistemic considerations merit due regard, but at the same time it is essential not to 
press them beyond the point of triviality. The argument thus far has exposed the 
absence of any politically sanctioned and culturally acceptable test, independent 
of criminal process itself, for sorting the undifferentiated population of acquitted 





33 A further complication is that questions of guilt and innocence frequently tum on the application of 
normative standards of ‘reasonableness,’ ‘proportionality,’ ‘negligence’ etc. These are not brute 
questions of ‘fact’ that can be determined outmde the context of adjudication. See A A S. 
Zuckerman, ‘Law, Fact oc Justice?’ (1986) 66 Boston University Law Review, 487; and Zuckerman, 
The Principles of Criminal Evidence (Oxford: OUP, 1989), chs 2 and 3. 
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defendants into innocent lambs and guilty goats. There are no adequate epistemic 
grounds for believing that second or subsequent re-trials generally carry any 
greater risk of wrongful conviction than a first trial: the risk could be greater, but 
for all we know it might actually be smaller (depending on empirical information 
we do not have, and have no obvious means of getting). The epistemic argument 
would obviously prove too much if it stood for the proposition that judgments of 
guilt must be absolutely certain. That would rule out all criminal proceedings, not 
merely re-trials. So the material difference between trials and retrials, if there is 
one, must be located elsewhere. Normative argument is both attractive and 
indispensable at this juncture. 

A fallible human process like criminal adjudication is going to make mistakes in 
both directions, convicting some people who are factually innocent and acquitting 
others who are factually guilty. This is a sobering thought, and one not easily 
accommodated within standard criminal justice ideologies and rhetoric, if the 
frequency of hyperbole about avoiding wrongful convictions ‘at all costs’ (or 
words to that effect) is anything to go by. Procedural guarantees have been devised 
to promote an acceptable allocation of risk. Thus, as everybody knows, nothing 
less than proof beyond reasonable doubt suffices for conviction and punishment in 
any criminal case where guilt is contested.*5 In a system with a strong preference 
for wrongful acquittals over wrongful convictions, there should be far more people 
who secure undeserved acquittals, when they are factually guilty, than factually 
innocent defendants with the undeserved misfortune to be convicted. This is 
obviously comforting for those who worry about being wrongly accused, but less 
so for those who worry more about being a victim of crime. It is worth pausing to 
consider what lies behind the strong bias against wrongful convictions which is 
characteristic of liberal societies. For this principled asymmetry between 
convictions and acquittals can be traced back to the moral foundations of modern 
criminal justice systems. 

In penal affairs, as in every other significant public arena, accommodations and 
trade-offs have to be made between competing values and interests. But if this 
ubiquitous aspect of policy-making and administration is to be properly 
appreciated, it is essential that the relationships between pertinent interests are 
specified with care. The crucial point to note, in the present context, is that it is not 
the harm and costs of criminal activity per se that are traded off against the risk of 
wrongful conviction by a steeply asymmetric standard of proof. The crime itself 
being (in economist-speak) a ‘sunk cost,’ the appropriate comparator is, rather, the 
absence of redress for criminal wrongs.” Thus, the question is not, for example: is 





34 But beware of the elementary error, to which Glanville Wiliams amongst others fell prey, according 
to which. ‘Using numbers has the advantage of making one face the unpleasant fact that convicting in 
2 criminal case on a probability of 0 95, high though that may seem at first sight, involves convicting 
one innocent person in 20.’ See G. Williams, ‘The Mathematics of Proof I & II,” [1979] Cam LR 297 
and 340, at 305-6. The hypothesised 0.95 probability represents a standard of fact-finder confidence, 
not a measure of the reliability of the process, and criminal trials are not random events like tossing a 
com. Since in all probability e significant majority of defendants is guilty, even a 0.5 balance of 
probabilities standard of proof would produce a smaller number of wrongful convictions than the 1 m 
20 hypothesised by Williams 

35 The celebrated standard of proof established ın Woolmmgton v DPP [1935] AC 462, and recently 
given a post-Human Rights Act boost by R v Lambert [2001] UKHL 37, [2001] 3 All ER 577, 
discussed by Roberts (2002) 6 Evidence & Proof, 17. 

36 Assuming that realistically attainable conviction rates have negligible umpact on the came rate, there 
are no interests of future potential victims to be factored into the equation. Though moat politicians 
and members of the public would doubtless find this assumption counter-intuntive (to put it mildly), 
decades’ of official statistics and cnminological research establish that: (1) only a tiny proportion of 


402 © The Modem Law Renew Limited 2002 


May 2002] Double Jeopardy Law Reform 


it worse to be a victim of criminal assault, or to be wrongly convicted of an assault 
of similar gravity? The pertinent comparison is between enduring wrongful 
conviction of that assault, set against seeing the perpetrator evade justice in the 
event that one has already been assaulted. 

Suppose, by way of thought experiment, a hypothetical process of assigning 
values to these respective outcomes. Most people imaging themselves making 
such evaluations would probably rate their own wrongful conviction at least the 
conventional ten times?’ worse than the alternative of witnessing their assailant 
(this time) cheat justice. For it is evident — once the question is correctly framed — 
that individuals personally have far more to lose, both materially and more 
intangibly, from being convicted of a crime when innocent, than they have to gain 
from successful criminal prosecution of a crime by which they were victimised. 
There are, to be sure, real benefits for the victim in seeing their assailant convicted 
and punished, which might in any particular case include financial compensation, 
protection from further victimisation and the psychic boost of public recognition 
and vindication. But, taken in the aggregate, offenders are usually too poor to pay 
meaningful compensation, any protective benefits from the court’s sentence are 
wont to be short-lived, and the taste of victory may not seem so sweet when it is 
appreciated that the offence and its sequelae have been a human tragedy on all 
sides — as they frequently are, whether or not victims or offenders themselves 
recognise it. One of the reasons, amongst several, why complainants often express 
dissatisfaction with the criminal process may be their quite accurate perception 
that there is precious little in it for them personally (which is not to deny that civic 
responsibility may yet fill the gap vacated by self-interest). The stain of criminal 
conviction, by contrast, is real and lasting. A criminal conviction entails all 
manner of negative personal and social consequences, to say nothing of the 
material deprivations directly imposed by state punishment. People feel the 
resentment of wrongful conviction very deeply, much more deeply — generally 
speaking — than the resentment experienced by victims when offenders get away 
with it. This is why those aggrieved by wrongful conviction sometimes go to such 
extraordinary lengths to ‘clear their name.’ Convicts have been known to refuse 
parole if freedom means admitting an offence they continue to deny,** and 


a et eS 
all offences result in conviction, G1) it is virtually impossible to demonstrate an increase in general 
deterrence from individual instances of conviction and punishment; and (iii) although some studies 
indicate that marginal deterrence rises with increased probability of conviction, this — tentative — 
finding is difficult to translate into any practical policy prescription. For a review of the evidence, see 
A. von Hirsch, A. E. Bottoms, E Burney and P.- O Wikstrém, Criminal Deterrence and Sentence 
Severity: An Analysis of Recent Research (Oxford: Hart, 1999) 

37 Blackstone shared the conventional view that it 1s “better to let ten guilty men go free than to convict 
one innocent,’ though ratios of five to one (Hale), twenty to one (Fortescue), 100-to-1 (Bentham), and 
even 1,000-to-1 (Lord Stafford) can be found m the older literature. See Glanville Willams, The 
Proof of Guilt (London Stevens, 3rd edn. 1963), 186-188; W. Twining, Theories of Evidence: 
Bentham & Wigmore (London: Weidenfeld, 1985), 95-98. (Charactenstically, Bentham's exagger- 
ated figure was an Aunt Sally put up only to be knocked down.) 

38 Asim the case of Stephen Downing, released after spending an additional ten years in prison, on top of 
his 17 year tariff for murder, because be continued to assert his mnocence. Downing is reported as 
saying: ‘they told me I could go to a nice warm prison if only I would admıt murder, that I should stop 
causing trouble for them and myself. ... They dened me my right to have a parole bearing because 
they said I was ‘in denial.’ During my whole 27 years in pnson, the staff would try to persuade me to 
confess It seems as if they were having some sort of competition to see who could be the one that 
made me finally admit it. It was always pressure, pressure, pressure. But I was optimistic that we 
would win in the end. It was hard work, but I believed in myself. I wanted to clear my name.’ Jeevan 
Vasagar, ‘Downing Tells of Pressure to Admit Killing,’ The Guardian, 12 February 2001. Downing’s 
murder conviction was finally quashed by the Court of Appeal on 15 January 2002: see Vasagar, ‘End 
of a Nightmare,’ The Guardian, 16 January 2002. 
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families have campaigned to rehabilitate the reputations of their long-dead 
relatives. 2° 

These experiences and intuitions reinforce basic moral truths about crime and 
punishment. Liberal states have an obligation to detect, catch, try and punish 
offenders, but that obligation can be legitimately discharged only under certain 
conditions. Prominent amongst them is the condition that appropriately strenuous 
efforts are made to avoid wrongful convictions. That condition is compatible with 
most familiar styles of justification for state censure and punishment of crime 
(though not necessarily with particular arguments, of course). Reductive theories 
of punishment’ are conducive to the principled asymmetry of convictions and 
acquittals, so long as they respect personal autonomy and remain realistic about the 
pragmatic (including economic) constraints on Jaw enforcement and legal proof. 
Generally speaking, however, deontological theories have a special affinity with 
steeply asymmetric standards of proof, because the moral implications of censure 
make convicting the innocent especially, and intrinsically, wrongful from a 
deontological perspective.*! The burden and standard of proof are part of the basic 
‘criminal justice deal’ that binds citizens of liberal communities in reciprocal 
obligation, and which democratically elected governments are entrusted, and 
constitutionally bound, to uphold. Fundamental procedural safeguards are not 
‘optional extras,’ but foundational precepts of this (of course, hypothetical) 
bargain, and to that extent constitutive of criminal justice as practical achievement. 

The law of double jeopardy is usefully reconceptualised in similar terms, 
emphasising the normative foundations of criminal justice. For another key 
component of the criminal justice deal in England and Wales is that defendants are 
only obliged to stand trial to a conclusion once, and a procedurally valid acquittal 
is final. The significance of double jeopardy protection is confirmed by the 
prohibitions on serial re-prosecution to be found in supra-national human rights 
instruments such as the International Covenant on Civil and Political Rights‘? and 
the European Convention on Human Rights,4? as well as by comparative example. 
In the USA,“ Canada*> New Zealand,*® South Africa“ and more than fifty other 





39 Timothy Evans and Derek Bently are well-known examples of post-mortem rehabilitation: See 
Ludovic Kennedy, 70 Rillmgton Place (London: Grafton, 1971 [1961]); R v Derek William Bently 
(Deceased) [2001] 1 Cr App R 307, CA. 

40 Theones which justify crminal conviction and punishment by reference to the objective of reducing 
crime, principally through deterrence or incapacitauon. These are consequentialist theories of 
punishment, but may or may not be consequentialist theones ‘all the way down’ to thear moral and 
political foundations. 

41 For a persuasıve illustration of this type of argument, see R Dworkin, ‘Principle, Policy, Procedure,’ 
in C. F H. Tapper (ed), Crime, Proof and Punishment (London: Butterworths, 1981) 

42 ICCPR Article 14(7)- ‘No one shall be liable to be tried or punished again for an offence for which he 
has already been finally convicted or acquitted in accordance with the law and penal procedure of 
each country.” 

43 Article 4(1) of the Seventh Protocol to the ECHR provides that: "No one shall be kable to be tried or 
punished again in cnminal proceedings under the jurisdiction of the same State for an offence for 
which he has already been finally acquitted or convicted in sccordance with the law and penal 
procedure of that State.’ 

44 US Const Amend V: ‘. nor shall any person be subject for the same offence to be twice pat in 
jeopardy of life oc limb ..’ 

45 Canadian Charter of Rights and Freedoms 1982, s 11(h): ‘Any person charged with an offence has the 
right ... if finally acquitted of the offence, not to be tried for it again...’ g 

46 New Zealand Bull of Rights Act 1990, s 26(2). ‘No one who has been finally acquitted or convicted 
of, oc pardoned for, an offence shall be tied or pumshed for ıt again.’ 

47 South African Constitution 1996, s 35(3Xm): ‘Every accused person has a right to a farr trial, which 
cludes the nght . . not to be tuned for an offence ın respect of an act or omission for which that 
person has previously been eather acquitted or convicted ...” 
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states,*8 the ancient common law prohibition (or its civilian analogue non bis in 
idem) has been elevated into a constitutional guarantee. 

Further reflection on the policy of minimising errors in adjudication (‘avoiding 
wrongful conviction’) would bring the normative foundations of criminal process 
into sharper focus, but that is a project for other occasions. As a rationalisation of 
double jeopardy protection, the risk of wrongful conviction turns out to be 
disappointingly unilluminating and inconclusive. What, then, is the value of the 
prohibition? And what does it mean to argue, as I do, that double jeopardy reform 
involves renegotiating, or reneging on, the criminal justice deal? LCCP No 156’s 
third rationale is the most promising point of departure, but there is ground- 
clearing work to be done before a reconstructed ‘finality’ rationale — accommo- 
dating Law Com No 267’s gloss on the consultation paper’s analysis — is ready for 
inspection. With the double jeopardy prohibition firmly re-established as a 
component of the criminal justice deal, proposals for its reform assume their full 
significance, as part of the battle for the heart and soul of criminal justice in 
England and Wales. 


Rationale (iii): finality 


Observing that it is ‘sometimes said that the public interest requires finality in 
litigation, 4 LCCP No 156 discussed two senses in which finality could be 
valuable. The first was that individual defendants should be able to find ‘repose’ 
in the reassuring knowledge that a traumatic event in their lives is finally at an end. 
Rationalised in these terms, the rule against double jeopardy ensures that: 


once a defendant has been acquitted (or convicted and sentenced), he or she knows that that 
is the end of the matter. In a serious case, the prospect of going through the trial process at 
some future date is likely to cause great anxiety ... Lack of ... ‘repose’ can be debilitating 
and disturbing.*! 
Let us call this the psychological dimension of finality. As the Commission was 
plainly aware, it appears to restate the consultation paper’s second rationale, that 
avoidabie distress associated with criminal trial proceedings should be minimised, 
so far as possible. This formulation might also be said to engage the maxim justice 
delayed is justice denied, implying that criminal proceedings must be conducted 
expeditiously to avoid a long and drawn out process becoming unduly burdensome 
for the accused. However, both these elaborations equate finality with other 
discrete procedural values, rendering finality redundant as an independent 
objection to disturbing acquittals. If the repose argument boils down to a 
particularised version of the case for minimising distress, as it appears to, then its 
merits are strictly limited, and the Commission was right to be unimpressed.*2 
Delay, on the other hand, is only objectionable to the extent that it is also 


48 M Chief Bassouni, ‘Human Rights in the Context of Crimimal Justice: Identifying International 
Procedural Protections and Equivalent Protections in National Constitutions,’ (1993) 3 Duke Journal 
of Comparative and International Law, 235 at 288-289. 

49 LCCP No 156, para 4.8 

50 ibid para 4.9, quoting P. Westen, “The Three Faces of Double Jeopardy: Reflections on Government 

of Criminal Sentence,’ (1980) 78 Michigan Law Review, 1001. 

5i LCCP No 156, para 4.9. 

52 In fact, the Commussion’s conclusion that ‘[t]he anxiety and distress occamoned by trial justifies a 
general rule against retrials, but not, in our view, an absolute one’ (LCCP No 156, para 5.11, original 
emphasis) rather over-estimated the significance of the distreas rationale. 
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unreasonable, Unreasonable delay in the conduct of litigation is a collateral issue 
which, though significant in its own right, bears only an incidental and contingent 
relation to the morality of serial prosecution. If a second trial has been delayed 
unreasonably the proceedings might be stayed as an abuse of process, quite 
independently of any double jeopardy jurisdiction.*> There is no distinction 
between re-trials and first trials in this regard (except that re-trials always lengthen 
the duration of particular litigation, which is an irrelevant contingency). If the 
proceedings are not in this sense abusive, the effluxion of time cannot in itself 
undermine the legitimacy of a second trial any more than it would de-legitimise the 
first; though retrying a previously acquitted defendant might still be objectionable 
on other grounds. The conclusion, which broadly speaking the Commission 
to share, is that this version of the finality argument takes us no further. 
A second, and potentially more promising, set of reasons for insisting on finality 
in criminal litigation draws attention to collective social interests, in addition to the 
welfare and rights of individual accused. We might call this the political dimension 
of finality. The following terse remarks are all that LCCP No 156 volunteered on 
the subject: 


It is certainly an important principle in civil proceedings, where the ownership of property or 
contractual relations must be settled to protect the interests of third parties. In the cnminal 
context the advantages of finality may be less tangible; but here too we believe that there is 
virtue in putting a line under emotive and contentious events, so that lufe can move on. 
However, this consideration may well be outweighed by others, such as the need to avoid 
miscarriages of justice. Where it transpires that a person has been wrongly convicted, there is 
no question of preserving that unjust outcome in the interests of finality. And the need for 
finality 1s not generally thought to justify a time limit for the prosecution of serious offences. 


This was, to my mind, the least satisfactory passage in the entire consultation 
paper. The first two sentences setting up a contrast between criminal and civil 
proceedings are at least potentially misleading, if not actually confused. The 
Commission rightly observed that finality is needed in civil process in order to 
settle third party rights and interests. Yet it is surely just as important that the rights 
and interests of civil litigants themselves should be settled conclusively, so that 
they, too, like any potentially affected third parties, are able to order their affairs on 
the basis of a reasonably dependable set of entittements and liabilities. Why else do 
litigants take their disputes to the civil courts, if not to have such matters 
conclusively determined? Tracing the argument back to its philosophical root 
would engage general justifications of property rights; which, in turn, would be 
found to draw their vigour from conceptions of human welfare incorporating (as 
modern sentiment and reason demand) a firm commitment to personal autonomy.*5 





53 The issue has arisen in recent prosecutions of very stale sex offences, where the conflict between, on 
the one hand, secunng convictions for serious offences against vulnerable victims and, on the other, 
the demands of far process, 1s especially stark, and tragic choices are mescapable. See, for example, 
R v J [1997] Crim LR 297, CA; R v King [1997] Crim LR 298, CA. See P. Lewis and A Mullis, 
“Delayed Criminal Prosecutions for Childhood Sexual Abuse. Ensurmg a Farr Trial,’ (1999) 115 LOR 
265, at 273-283. 

54 LCCP No 156, para 4.8 (omginal emphasis) No further reference to this dimension of the finality 
argument was mede when rationales were briefly revisited in Part V, reinforcing the impression that, 
tn the Paper’s estimation, all that there was to say on this subject had already been said in Part IV. 

55 On the value of personal autonomy, see J. Raz, The Morality of Freedom (Oxford: OUP, 1986), Parts 
I0-V. For the argument that autonomy also grounds a right to privacy, see P. Roberts, ‘Povacy, 
Autonomy and Criminal Justice Rights: Philosophical Preliminaries,’ in P. Alldndge and C Brants 
(eds), Personal Autonomy, the Private Sphere and Criminal Law: A Comparatwe Study (Oxford: 
Hart, 2001). 
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In broader philosophical perspective the Commission’s error is readily apparent: 
the supposed distinction between civil and criminal proceedings cannot be 
sustained, because that same regard for personal autonomy which is reflected i in, 
and promoted by, the rules of civil litigation assumes even greater importance in 
criminal proceedings 

The formal juristic division between civil and criminal law has a variety of 
familiar and important uses, but jurisprudential convention must not be allowed to 
obscure the shared moral foundations of legal taxonomies. It is particularly 
important that the awesome autonomy-diminishing potential of criminal conviction 
and punishment should be recognised, and appropriate safeguards devised. Granted 
that you need to know your entitlements under a contract with me, you hardly have 
any less interest in knowing whether I am likely to be prevented from fulfilling my 
side of the bargain by a lengthy stretch of imprisonment. A fortiori, if you are one 
of my employees or dependants, whose interests to some extent depend on my 
welfare. And in the first-personal the point is even more obvious. Granted that I 
need to know my property entitlements, I surely have a keener interest, other things 
being equal, in knowing whether my autonomy is vulnerable to the potentially 
swingeing restrictions of criminal sanctions. Most people, it seems safe to assume, 
would prefer to be apprised of their options for minimising the prospect of criminal 
conviction and punishment, if there are any; or, where the options have already run 
out, at least to have the opportunity of ordering their affairs in anticipation of the 
inevitable.* None of this shows that criminal trials are unwarranted, since personal 
autonomy is subject to legitimate constraints and limitations, in the service of 
competing interests and values. But there is no generalisable quantitative 
difference in the value of finality in civil as opposed to criminal proceedings, as 
the Commission appeared to think, nor is that value uniquely ‘tangible’ in civil 
litigation.” At the root of the issue, I will endeavour to show, are qualitative 
differences in the respective conceptions of finality appropriate to criminal and 
civil proceedings. These different conceptions reflect, at the same time as they 
reinforce, the particular values and priorities animating civil process and criminal 
justice, respectively. 

After a somewhat enigmatic reference to the value of life moving on, the above- 
quoted passage next makes the unexceptional observation that countervailing 
considerations might in principle outweigh the factors identified. That contention 
must be allowed if reopening an acquittal can ever be justified, since the finality of 
acquittal is inevitably pro tanto diminished once even the theoretical possibility of 
further proceedings is admitted. Two familiar features of modern English criminal 


36 An analogy with going into hospital for an operation followed by a period of convalescence suggests 
itself, inasmuch as cruminal sanctions involve varying degrees of, usually temporary, disability and 
imcapacitauion. People usually prefer to make preparations for events such as these which upset the 
pormal routine of their lives If life imprisonment is a kind of civil death, the analogy to terminal 
iliness 1s only imperfect because ‘lifera’ usually get out in England and Wales, though they remain on 
licence and subject to recall for the rest of their natural hives. Perhaps, then, the most exact analogy to 
life imprisonment would be living with terminal cancer in remission? The essential point, at all 
events, is that a person’s autonomy interests are usually better served if she knows where she stands 
and 1s adequately forewarned of any setbacks that are likely to befall her. 

57 Mirfield pressed a similar conclusion over twenty years ago: ‘Litigation should settle disputes finally 
and not smply decide them temporarily until some other decision is taken ... The policy which 
seeks to protect the decisions of courts on particular questions will be referred to as the “finality 
policy.’ It does not seem reasonable to argue that this policy is less relevant in criminal proceedings 
than in civil proceedings’ See P. Mirfield, ‘Shedding a Tear for Issue Estoppel,’ [1980] Crm LR 
336, at 337 
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process are said to demonstrate that finality must sometimes give way to other, 
presumptively more pressing, values: appellate procedures for overturning wrongful 
convictions, and the absence of any general prescription periods in criminal law. Alas, 
these two examples invite, as perhaps they also betrayed, deeper confusion. 

The imprescriptability of serious criminal offences is an irrelevant accretion to the 
finality argument. The type of ‘finality’ pertinent to double jeopardy refers to the 
quality of an official determination of innocence,** but this is never the issue in stale 
proceedings, however long the case remains, in a looser sense, ‘unfinalised.’ What- 
ever justifications might conceivably be given for placing limitation periods on 
criminal prosecutions, arguments of justice seem distinctly unpromising. An 
offender who avoids detection or capture is lucky, and the longer he does so, the more 
likely it becomes that his luck will hold indefinitely. But he does not deserve his luck 
— quite the reverse, he deserves to be detected, convicted and punished — and it is 
difficult to see how he should derive any entitlement merely from riding his luck over 
time. If during this period the offender is wracked with guilt and fear at the prospect 
of detection and curses the cloud under which he lives, I am afraid I am unable to 
dredge up much sympathy for his predicament, particularly when he could end the 
agony at any moment by turning himself in. As time goes by the possibility of holding 
a fair trial may diminish, as may the broader social value of a prosecution, but these 
contingencies raise different considerations, which are adequately addressed through 
other legal means. It seems that an offender’s personal psychological interest in this 
sense of finality has very little claim on reformers’ attentions. 

The Commission’s second example is more to the point, though it stands in need 
of further elucidation. Whenever a conviction is quashed on appeal or overturned 
by some exceptional post-conviction procedure, an officially-sanctioned deter- 
mination of guilt is set aside. The finality of guilty verdicts is necessarily reduced 
to this extent. Nonetheless, the attempted analogy from quashing convictions to 
reopening acquittals is imperfect, and the Commission’s aim consequently wide of 
the mark. The argument’s undoing is to disregard that principled asymmetry 
between convictions and acquittals, which has previously been identified as a 
comerstone in the moral foundations of criminal justice. 

Most people share the intuition that the state perpetrates a grave moral wrong by 
convicting an innocent person of a crime. The sting of unmerited censure is keenly 
felt, and bitterly resented. Yet we know that inflicting such wrongs is, in practice, 
an inescapable concomitant of any criminal process. That risk simply has to be 
accepted in all but the most extreme circumstances of moral decay in political 
authority, where rejecting criminal proceedings tout court, as part of a rebellion 
against (almost) every other manifestation of state power, would be the better 
course. Fortunately, however, in normal circumstances the risk of moral error is not 
wholly beyond amelioration. We can build into the system opportunities for 
reviewing convictions, to allow the state machinery of criminal justice to put nght 


58 Strictly, of course, the determmation is of non-guilt, but it is blinkered formalism to refuse to 
acknowledge that the cultural significance of a jury acquittal extends beyond its precise juridical 
content (A useful experiment, rf this should ever be doubted, 1s to try to explain the distinction to 
punt journalists or taxi drivers.) 

59 An argument from compassion seems more promising In the same way that justice may be tempered 
with mercy in exacting punishment, it might be argued, justice in prosecution should be tempered 
with compassion where the cnmes are very old and the offender has moved on, redeemed himself or 
atoned in other ways There is much more to be said on this subject, but this 18 not the occasion to 
attempt a fuller treatment. 

60 Including the prosecutor’s duty only to prosecute in the public interest and the judge’s discretion to 
stay charges too stale to receive a fair trial. 
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(so far as possible!) what it has done wrong, in the event that a clear case of 
wrongful conviction can be established. Respect for officially-sanctioned 
determinations in criminal proceedings — which, contemplating the serious 
offences which exercise the Law Commission and other would-be reformers, 
means respect for the finality of jury verdicts in trials on indictment — must not 
absolutely foreclose the possibility of formally setting aright officially-imposed, 
and necessarily grave, wrongs. This, in essence, is the argument for including 
rights of appeal against conviction within the received canon of due process norms 
and ‘fair trial’ rights. Appellate review and exceptional post-conviction procedures 
in England and Wales have their awe in international human rights law and 
national constitutions around the world 

Notice, however, that nothing follows for the status of jury acquittals from a 
general justification of rights to appeal against conviction. The moral position is 
quite different when factually guilty defendants are acquitted, or — what is far more 
likely than either acquittal or conviction — not prosecuted at all. For unlike a 
wrongful conviction, for which the state must take responsibility for putting to 
rights if it can, nobody can properly be held responsible for allowing the vast 
majority of offenders to escape justice. I am thinking of the standard case in which 
no investigator, prosecutor or judge is to blame for shoddy work, and the allocation 
and management of criminal justice resources is not deficient: different 
considerations may apply if the state is, vicariously or through one of its agents, 
in default. By the same token, no crime victim, or anyone else for that matter, has a 
right that a particular offender be caught, tried and punished for their crime. This is 
a moral, not a conceptual, claim, rooted in foundational philosophical distinctions 
between acts and omissions, doing and allowing, and intended outcomes and 
(merely) foreseeable side-effects. The argument is reinforced by (contingent) 
worldly realities. It is inconceivable that any modern state will ever be in a position 
to guarantee its citizens full enforcement of the criminal law, and the reason is 
simple. Available resources are always woefully inadequate to stem the seemingly 
insatiable torrent of meritorious claims on the public finances.“ Trade-offs have to 
be made, and whilst it is a matter for democratic discussion whether the marginal 
tax £1 should go towards buying a new kidney dialysis machine, funding an extra 
law school place, or putting an additional bobby on the beat, it is a safe assumption 
that any formula involving substantial transfers away from, say, health or 








61 Hence, ex gratia payments as compensation for periods of imprisonment served in consequence of 
wrongful conviction. Though doubtless inadequate sub specie aeternitatis, these payments do at least 
constitute both matenal and symbolic expressions of remorse. 

62 ICCPR Art 14(5) provides that: ‘Everyone convicted of a came shall have the nght to his conviction 
and sentence being reviewed by a higher tribunal according to law.’ This right has also been identified 
in three other mtermmational human rights conventions, and no less than forty-five national 
constitutions: M. Cherif Bassiouni, ‘Human Rights in the Context of Criminal Justice: Identifying 
International Procedural Protections and Equivalent Protections in National Constitutions,’ (1993) 3 
Duke Journal of Comparative and International Law, 235 at 286-88. 

63 These distinctions are basic building blocks of deontological ethics. Clear and concise elaboration can 
be found in W. S. Quinn, ‘Actions, Intentions, and Consequences: The Doctnne of Doing and 
Allowing,’ (1989) 98 Philosophical Review, 287; and Quinn, ‘Actions, Intentions, and Consequences: 
The Doctrine of Double Effect,’ (1989) 18 Philosophy and Public Affairs, 334; oc D. S. Oderberg, 
Moral Theory: A Non-Consequentialist Approach (Oxford: Blackwell, 2000) ch 3 

64 Rights are grounds of duties, on the Interest Theory of rights. Unless an appropnately carcumscribed duty 
sal Roam IEE ere Gan io ay os irre al bate A parei offers eE Gael ancl canine. 
And, to repeat, this is a moral claim about the proper scope of duties, not a conceptual claim about the nature 
of a nght: cf M. H Kramer, ‘On the Nature of Legal Rights,’ (2000) 59 CLI 473, exploring the conceptual 
significance of an unenforceable right. On nghts generally, see J. Raz, The Morality of Freedom (Oxford 
OUP, 1986), chs 7 and 8; A. Marmor, ‘On the Limits of Rights,’ (1997) 16 Law and Philosophy, 1. 
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education, to bolster criminal justice spending would be politically, as well as 
morally, unacceptable. And even then, the impossible (and potentially sinister) 
fantasy of full enforcement would hardly be much closer to becoming a reality. 

An informed understanding of the state’s necessarily limited responsibility for 
criminal justice enforcement, together with a fuller appreciation of the range of 
plural and conflicting values in criminal process, exposes fatal flaws in LCCP No 
156’s treatment of the finality rationale. It is a mistake to assume, as the 
Commission apparently did, that the availability of either defence appeal rights or 
exceptional post-conviction review lends any credence to the case for reopening 
acquittals. The attempted analogy does not go through, because the finality of 
convictions and acquittals is fundamentally asymmetrical. 


Finality as constitutional requirement 


There is yet a better reason for respecting the finality of acquittals in criminal 
proceedings, which, however, was strangely absent from the consultation paper’s 
discussion. This version of the finality rationale emphasises the political 
foundations of legitimate criminal process. The key consideration is that once a 
culturally acceptable mode of forensic fact-finding has been settled and gained 
citizens’ trust and confidence, any material departure from its basic precepts 
threatens the capacity of procedural due process to deliver justice. 

The long historical process through which adversarial jury trial won its special 
place in British affections is tied up with deep cultural and psychological questions 
which cannot be explored here. We are all perfectly familiar with that history’s 
contemporary legacy. Jury trial is part of the basic structure of legitimate political 
authority in the United Kingdom, a clause in the civic contract establishing what 
the state may properly demand of its citizens, by virtue of political obligation, and 
what citizens may properly demand of each other qua fellow member of a political 
community. Damage to citizens’ reasoned and affective commitment to the 
institutions and practices which concretise legitimate political authority imperils 
the bonds of political fellowship — bonds which require constant maintenance and 
reinforcement by government and by the institutions and associations of civil 
society, lest they unravel with the potentially disastrous consequences that are all- 
too-familiar from late twentieth century examples of the unseating of political 
authority and the disintegration of states. The criminal justice ‘deal’ that has been 
struck (or evolved) in England and Wales, as a sub-part of the broader civic 
contract, allows jury verdicts to be set aside to accommodate successful defence 
appeals against conviction; and a principled rationalisation of this limited 
derogation from finality has already been given. But the deal does not authorise 
governments to invalidate jury acquittals, and (with one minor, and controversial, 
exception®) never has done in modern times. 





65 Sections 54-57 of the Crmumal Procedure and Investigations Act 1996 created a pew Jurisdiction in the 
High Court to quash any scquittal which an erstwhile defendant, or somebody acting on bis behalf, may 
have engineered by committing an offence against the administranton of justice involving interference 
with, or intimidation of, a witness or juror. See, generally, R Leng and R. Taylor, Blackstone’s Guide to 
the Criminal Procedure and Investigations Act 1996 (Blackstone, 1996), ch 7. These authors comment 
that ‘from a constitutional perspective [ss 54-57] represent a mayor inroad into the fondamental rule 
agamst double jeopardy and become arguably the only true exception to the availability of the plea in 
bar of autrefois acquit ... Whether the provisions on tanted acquittals ... confer sufficient practical 
advantages to be worth the derogation from such a fundamental bulwark of crvil liberties 1s question 
worth asking’ (ibid at 91, 92). 
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We are now approaching what might fairly be called the constitutional core of 
the double jeopardy prohibition. Equivalent conceptualisations feature prominently 
in American writing on the subject — indeed the US Fifth Amendment’s Double 
Jeopardy Clause is Constitutional Law — but rarely in English commentary. Thus, a 
leading American commentator, Akhil Reed Amar, rationalises the prohibition on 
serial re-prosecution as constitutionally mandated finality: 

If two trials are okay, why not three, or four, or...? Eventually, the state may be able to wear 
an innocent [accused] down, and find one statistically aberrant or quirky jury that would 
erroneously convict. ... Basic notions of symmetry are also offended by this ‘heads-we-win, 
tails-let’s-play-it-again’ scheme. If the state wins in an initial fair trial ... it does not give the 
defendant the right to ignore the verdict and demand a new trial on a clean slate. Why should 
the defendant be placed in a lesser position when she wins? When the game is over, it’s 
over. The winner is the winner, that’s that; done is done. 


Amar’s ‘basic notions of symmetry’ encapsulate the intuition that criminal 
conviction and punishment can only hope to be legitimate for as long as political 
authorities abide by the terms of the criminal justice deal. If governments could 
accept or reject acquittal verdicts much as it suited them, criminal proceedings 
would soon be exposed as a sham trial of guilt, and jury acquittal would lose its 
current practical and symbolic meaning. Public confidence in jury verdicts 
generally would be undermined, and government would have assumed an 
ominously authoritarian jurisdiction. The potentially seismic effect of unilateral®’ 
revision in the terms of the criminal justice deal can only be the subject of 
speculation. Much would depend on the precise details of procedural variation and, 
no less importantly, on the way such ‘reforms’ were presented to the public. The 
criminal justice deal is flexible enough to withstand a fair amount of buffeting and 
rough tides, but it cannot be expected to weather every political storm without 
periodic maintenance, nor is it safe to assume that the next squall of reform activity 
will not inflict serious or lasting damage. Criminal process can only work its 
moral alchemy, of turning coercion into justice, whilst the civic contract 
(incorporating the criminal justice deal) remains on foot. 

Though the argument cannot be developed here beyond a suggestive sketch, I 
hope to have said enough to establish that policy-makers need to devote careful 
attention to the constitutional dimensions of the double jeopardy prohibition, 
within the context of the criminal justice deal. Happily, the Law Commission has 
substantially revised its approach, in light of responses to LCCP No 156, to give 
fuller recognition both to the prominence of autonomy interests in double jeopardy 





66 A. Reed Amar, ‘Double Jeopardy Law Made Simple,’ (1997) 106 Yale Law Journal, 1807 at 1815. 
Notice, however, that in this quotation Amar apparently shares some of the Law Commission’s 
preoccupation with factually innocent defendants. Attention to the problem of mnocence, whilst 
obviously significant, may nevertheless be a source of confusion, for the reasons that emerged in 
exploring rationale (i). 

67 Governments rarely have direct popular mandate for cnminal justice policy, nor 1s it desirable that 
they should. Even if it were feasible to hold regular referenda on questions of crimmal justice reform, 

would still not be absolved of its primary responsibility for maintaining the cominal 
justice deal, which 1s fundamentally about safeguarding a politcal community’s ideals (whilst 
adapting traditional practices to meet the challenges of the modem world), rather than crude 


majoritarianism. 

68 cf the remarks of Andrew Trollope QC, in evidence to the Home Affairs Committee: ‘[A]ny 
exception is not only an exception to an important rule of fundamental importance, but is likely to 
lead to an erosion of the status of an acquittal. It means that the results of trials that end in acquittals 
this with some confidence.’ HAC, Third Report, Minutes of Evidence, Q.135. 
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protection, and to the constitutional significance of finality in criminal litigation. 
Indeed, in several notable paragraphs Law Com No 267 appears to concede most 
of the foregoing critique. This is a valuable official statement of principle, with 
considerable potential for further application in the Law Commission’s future 
programme of work, and in criminal law reform generally. The more immediate 
consequence of sharpened philosophical reflection was to precipitate major 
revisions to the Law Commission’s provisional proposals on double jeopardy. 


Rationales into reform proposals: a critical re-examination 


The progressive refinement of the Law Commission’s proposals for reforming 
double jeopardy law testifies to the importance of a sound appreciation of the 
moral and political foundations of legal rules. Having been prompted to reconsider 
the rationales underpinning double jeopardy protection, the Commission felt 
compelled to scale down the scope of its proposed new exceptions: 


Our judgment 1s that once greater value is given to finality we can no longer justify an 
exception as wide in scope as that proposed in CP 156.70 


With the fervour of a recent convert, the Commission now counselled that ‘double 
jeopardy serves to maintain confidence in the criminal justice system in a way that 
is too easily underestimated. The reaction to a particular case can be vocal, 
powerful and immediate. In a highly charged atmosphere which might under- 
standably arise it may be all too easy to discount the reassurance gained by 
reflecting, in less emotive circumstances, on long-standing traditional bulwarks of 
individual liberty’.7! With this new vantage point came a change of perspective: 


We now recognise ... that we have to consider where lies the balance of advantage between 
the contending values over the system as a whole. ... That does not necessarily mean that no 
exception can be justified. Any exception must, however, be limited to those types of case 
where the damage to the credibility of the criminal justice system by an apparently 
illegitimate acquittal is manifest, and so serious that it overrides the values implicit in the 
Tule against double jeopardy. The boundaries of any such exception must be clear cut and 
notorious. Thus the question whether there should be an exception at all is inextricably 
bound up with the scope of any exception. Is it possible to identify a category of cases in 
respect of which the objective of achieving accurate outcomes clearly outweighs the 
justifications underlying the rule against double jeopardy?” 


After further reflection, the Commission still answered that question in the 
affirmative, but now only with regard to the worst intentional homicides: 


We have come to the conclusion that, under the present law, the only such offence is murder 
[including murderous genocide]. ... The main reason for this conclusion is the wi 
perception, which we share, that murder 1s not just more serious than other offences but 
qualitatively different. ... [M]urder, as the most serious form of homicide, 1s in a unique 
position and can as a matter of principle be separated off from all other offences.73 


It is certainly true that, as the saying goes, ‘death is different.’ Whether such 
difference is enough to justify significant new incursions into the terrain of double 
jeopardy is far less certain, however. The difference that death makes can be 


69 Law Cam No 267, paras 4.12, 4.13, 4.17, 4 19 
70 wid pera 4.21. 

71 wid para 4.18 

72 ibid paras 4.20, 4.22 (original emphasis). 

73 ıbid paras 4.29 (footnotes omitted), 4.30, 4.34. 
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presented as a justification for all manner of criminal justice policies — as witness 
the argument: death is different therefore murderers should be executed.74 A 
successful argument for making material revisions in the criminal justice deal must 
surely rest on something more credible than a supposedly self-evident trump card, 
or a rhetorical white rabbit from a conjurer’s hat. 

Law Com No 267’s analysis and recommendations represent a significant 
refinement of the contents of the consultation paper, which itself was a valuable, 
if flawed, document.?* By demonstrating a serious commitment to clear-headed, 
rational argument rooted in underlying rationales and foundational moral and 
political principles, the Commission has not only responded with aplomb to the 
Home Secretary’s Macpherson reference, but has also provided a methodological 
blueprint for its own future work and publications, and for criminal law reform 
generally. Two significant reservations must nevertheless be entered. First, a 
convincing case for creating any new exceptions permitting double jeopardy has 
yet to be made.” Though it must be conceded that the arguments for a narrowly 
circumscribed ‘new evidence’ exception are finely balanced, it remains doubtful 
that the anticipated benefits of tabled reforms will be sufficient to offset the real, 
albeit intangible, damage that would consequently be done to the legitimacy of 
criminal proceedings. As the New Zealand Law Commission rightly insisted in 
its own recent report on this topic, ‘[a]ny dilution of the double jeopardy rule 
tends to impair the important values that it protects.’7’ Secondly, it is unlikely 
that the Commission’s recommendations will satisfy the pro-reform lobby or 
relieve any of the mounting political pressure on due process guarantees. If and 
when the government brings forward legislation, post-Auld, it is eminently 
predictable that LCCP No 156 and Law Com No 267 will be held up to justify 
more sweeping exceptions than the Commission itself now advocates. 

The merits of any proposed criminal process reform ultimately turn on the 
answers to three very basic, and deceptively simple, questions: (1) What is the 
nature of the problem?; (2) What, if anything, can be done to remedy it?; (3) Is the 
remedy appropriate, taking into account both the seriousness and prevalence of the 
problem, and any foreseeable side-effects of reform? 

Nobody relishes the thought of guilty defendants being acquitted of serious 
crimes, or is immune from intensified feelings of righteous indignation when 
apparently compelling new evidence of guilt emerges post-acquittal. But whilst all 
share the wish that the world was a better place, consensus quickly dissolves 
around answers to these three basic law reform questions. 





fet ee ee 

recycled in various forms. A recent offender is Oderberg, Applied Ethics: 
Conseqguentiahst Approach (Oxford: Blackwell, 2000), 159. 

75 cf L Dennis’ inital asseesment: “This well-researched and thoughtful paper provides a valuable 
starting-point for the debate ’ Editorial [1999] Com LR 928. And see Dennis, ‘Rethinking Double 
Jeopardy,’ endorsing the Commissicn’s main proposal for a new exception but taking issue with many 


subsidiary points 

76 RE EAO 10-18 outlinmg modest changes to the tainted acquittal exception are relatively 
uncontroversial. See Law Com No 267, Part V. But even here there are questionable points of detail. 
Moreover, I am far from persuaded that a satisfactory rationale for the exception was ever fully 
elaborated in the first place. 

77 New Zealand Law Comnusson Report 70, Acquittal Following Perversion of the Course of Justice 
(2001), para 20. 
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1. What is the problem? 


Police sources told the Home Affairs Committee that there were ‘35 murder 
investigations where the police have closed the file because the suspected offender 
has been acquitted’ ,”® but it is hard to know what to make of the implicit claim, that 
the police already had their man and the courts let him walk, without further 
contextualising information. In how many of these cases is any new evidence, let 
alone compelling new evidence, ever likely to be discovered? How many of these 
prosecutions failed because evidence the police consider cogent proof of guilt was 
ruled inadmissible at trial (on grounds of police impropriety or for any other 
reason)? Police officers still believe that Colin Stagg murdered Rachel Nickell on 
Wimbledon Common in 1992, but the fact that there are, it appears, no other 
suspects under investigation is hardly conclusive of Stagg’s guilt in the 
circumstances,” still less does it lend any support to the case for major procedural 
reform. 

Other notable sources tell a different story. The criminal justice professionals 
who gave oral evidence to the Home Affairs Committee consistently predicted that 
very few, if any, cases would meet the Law Commission’s suggested criteria for re- 
opening an acquittal in any given year.™ If the government knows more, it refuses 
to let on. The Home Office has declined to correct, or add to, professionals’ 
speculations.®! It was further pointed out to the Home Affairs Committee that there 
is no history of public agitation for double jeopardy reform. Indeed, the issue had 
seemed beyond contention before Macpherson ignited the current debate.®? The 
New Zealand Law Commission, whilst recommending a carefully circumscribed 
exception to double jeopardy for ‘perverted acquittals,’ peremptorily dismissed the 
idea of a new evidence exception as unworthy of serious consideration.® Such is 
the nature of the problem for which curtailment of a basic constitutional guarantee 
is said to be the required solution. 

The argument for reform returns time and again to the anguish of victims and their 
loved ones at the thought of their tormentor escaping justice. It is a natural human 
reflex to insist that, after all, people just should not be allowed to ‘get away with 
murder.’ But popular sentiment must answer before the tribunal of reason, if justice, 
and not just blind revenge, is being advocated. Invoking the pain and anger of 
victims proves far too much, in the broader scheme of criminal process, where ‘all 
along the line people are going to be disappointed by the failure of the criminal 
justice system to bring more than a fraction of those who commit crime to justice’. 
Andrew Trollope QC pressed this point before the Home Affairs Committee: 


78 HAC, Third Report, pera 20. 

79 R v Stagg, Central Criminal Court (Ognall J) ruling, 14 September 1994 See S. Morris, “The Jigsaw 
Man,’ The Guardian, 30 November 2000. 

80 HAC, Third Report, para 20. Put on the spot to grve concrete examples, the DPP conceded that ‘We 
have been very hard put to it to come up with a particular case...’ (Minutes of Evidence, Q.3). 

81 Dr Stephen Ladyman MP inqunred of the responmble Minister of State: “What estimate has he made of 
De ee te s 
double jeopardy rule relaxed in hne with the Law Commission's current proposals...’ Paul Boateng 
MP replied: ‘Tt is not possible to make an informed estimate.’ HC Debs, 20 November 2000, col 16. 

82 HAC, Third Report, Minutes of Evidence Q.114 (Andrew Trollope QC). 

83 New Zealand Law Commission Report 70, Acquittal Following Perversion of the Course of Justice 
(2001), preface viii & para.! state simply ‘No case has been established in New Zealand for a ‘new 
evidence’ exception to the role against double jeopardy... Despite the kind of hard case that can be 
visualised, we think it highly umprobable that such a course could be justified ın New Zealand.” 

84 HAC, Third Report, Minutes of Evidence Qu.40 (David Calvert-Smith DPP). 
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(T]bere are already important rules in relation to criminal trials as to the admissibility of 

evidence — I have already referred to the burden [and] standard of proof — which could on one 

view be seen to militate against the interests of victims because victims know or think they 

know who committed the crime. They have suffered at the hands of a criminal. In a sense 

almost any rule that impedes the conviction of the person that they believe to be the criminal 

can be seen as working against their interests. What one has got to do is to strike a balance. .. 85 
Does existing double jeopardy law strike the right balance between competing 
interests, or are further exceptions required? An answer can only be divined, if at 
all, by pursuing the remaining two basic law reform questions: what, in practice, 
can be done, and at what cost? There are serious reservations as to whether the 
Commission’s proposals would really ameliorate the problem of mistaken 
acquittals, such as it is, because an appropriately circumscribed ‘new evidence’ 
exception is difficult to construct and cases of genuinely compelling new evidence 
are likely to be rare. Against this meagre benefit must be set the normative and 
practical implications of diminishing double jeopardy protection. Even though the 
proposed remedy might secure a few additional guilty verdicts, there are strong, 
and in my submission clinching, reasons to fear that the ‘cure’ would prove worse 
than the disease, once the full range and importance of the values and principles at 
stake is properly appreciated. 


2. What can be done? 


In its consultation paper the Law Commission proposed that acquittals should only 
be reopened where new evidence is strongly probative of guilt, and gave this 
reassurance: 

[T]he risk of wrongful conviction at a retrial would be very small — considerably smaller than in 

the ordinary case, where the prosecution’s evidence need only constitute a case to answer. 36 
Thus, having raised the spectre of wrongful convictions in its discussion of double 
jeopardy rationales, LCCP No 156 immediately attempted to foreclose further 
concern about miscarriages of justice. Yet it is difficult to discern the basis for this 
seemingly confident promise. Indeed, the consultation paper’s discussion of eviden- 
tial strength underplayed the significance of the epistemic and normative consider- 
ations previously identified,” whilst the examples of strong evidence cited by the 
Commission fail to inspire confidence and introduce further complications of their 
own. 

What makes evidence strong? LCCP No 156 started well enough, by 
distinguishing two senses of evidential strength.?8 Evidence might be said to be 
strong because it is credible and reliable (perhaps better described as ‘creditworthy 
evidence’), or because, if true, it is highly probative of guilt. Strong evidence in the 
full sense requires both characteristics, and this can only be assessed in context, by 
reference to the totality of evidence in the case. In dismissing the idea that the 
strength of new evidence can be gauged in abstracted isolation from the broader 
factual matrix,® the Commission rightly rejected an artificially narrow conception 
of evidential strength. 





85 ihid Qu.135 (Andrew Trollope QC) 

86 LCCP No 156, para 5.10 (onginal emphasis). 
87 In the discussion of rationale (i), supra. 

88 LCCP No 156, para 5.31. 

89 ibid para 5.33. 
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An alternative approach might be to designate particular categories of evidence 
as sufficiently strong, in appropriate circumstances, to permit retrial after an 
acquittal. The problem with this neat solution, alas, is that practical realities belie 
the beautiful theory. Experience has taught us that even the most reliable forms of 
evidence sometimes misfire. Human error — or something more sinister — 
generates evidence that is misleading or tainted, even when free of intrinsic 
defects. On this score, the Commission’s suggested exemplars of ‘strong 
evidence’® are perhaps more revealing than strictly intended. The first, DNA 
evidence, enjoys a deserved reputation for reliability, but its probative value is 
actually highly variable depending on the charges and the facts of the case,9! and 
its various other potential shortcomings have been the subject of extensive critical 
commentary” and not a few successful appeals against conviction.’ But at least 
DNA evidence, so far as it goes, is a plausible exemplar of probative strength. The 
Commission’s advocacy of confession evidence as a second example will, on the 
other hand, strike many readers as surprising and none too reassuring. Unreliable 
confession evidence has, after all, frequently featured in notorious miscarriages of 
justice,™ and it is not so long since the need for a special corroboration rule was 
actively under discussion.” Granted, it is possible to imagine instances of post- 
acquittal ‘confession’ that would carry every circumstantial guarantee of 
reliability, as where a defendant sells his story to the press and spices it up with 
details that only the true offender could know.™ It is galling, to say the least, to 


90 rbid para 5.36 

91 EE clea lea pce pi ala AEEA Bat ARE E EAE EAA 
further, empirically-based commentary on the complexities of what scientific evidence does and does 
not prove in practice, see P. Roberts and C. Willmore, The Role of Forensic Science Evidence in 
Criminal Proceedings, RCCJ Research Study No 11 (Landon: HMSO, 1993), esp sections 2.5 and 
2.6; P. Roberta, ‘Science m the Criminal Process,’ (1994) 14 Oxford Journal of Legal Studies, 469. 

92 For samplers of a very large literature, and many further references, see’ B. Robertson and G. A. 
Vignaux, Interpreting Evidence: Evaluating Forensic Science in the Courtroom (Chichester: Wiley, 
1995), ch 9; M. Redmayne, Expert Evidence and Crominal Justice (Oxford: OUP, 2001); ‘Doubts and 
Burdens: DNA Evidence, Probability and the Courts,’ [1995] Crim LR 464; and 
Probabilities in Court: The DNA Experience,’ (1997) 1 Evidence & Proof, 187, National Research 
Council, The Evaluation of Forensic DNA Evidence (Washington DC: National Acedemy Press, 
1996); W C. Thompson, ‘Evaluatmg the Admissibility of New Genetic Identification Tests. Lessons 
from the ‘DNA War’’ (1993) 84 Journal of Crommal Law and Cnmmology, 22; P. Alldndge, 

Novel Scientific Techniques: DNA as a Test Case,’ [1992] Cum LR 687 

93 R y Doheny and Adams [1997] 1 Cr App R 369, CA, R y Adams (Dens) [1996] 2 Cr App R 467, CA; 
R v Gordon [1995] 1 Cr App R 290, CA. 

94 Including several of the ‘Inah cases’ — the Guildford Four, the Birmingham Six — and many of the 
cases involving the infamous, and since disbanded, West Midlands Senous Crime Squad. See J 
Rozenberg, ‘Miscarriages of Justice’ in E. Stockdale and S Casale (eds), Crommal Justice Under 
Stress (London: Blackstone, 1992); T. Kaye, ‘Unsafe and Unsatisfactory’? Report of the Independent 

mto the Working Practices of the West Midlands Police Serious Crime Squad (Civil Liberties 
Trost, 1991); L Dennis, ‘Miscarnages of Justice and the Law of Confessions: Evidentiary Issues and 
Solutions,’ [1992] Public Law, 291 

95 Runciman Royal Commussion on Crinunal Justice, Report (London: HMSO, 1993), Ch 4 paras 56-87, 
criticised by S Greer, “The Right to Silence, Defence Disclosure, and Confession Evidence,’ (1994) 
21 Journal of Law and Society, 102, at 109 et seg.; M. McConville, Corroboration and Confessions: 
The Impact of a Rule Requiring that No Conviction Can be Sustamed on the Basis of Confession 
Evidence Alone, RCC] Research Study No 13 (London: HMSO, 1993), Wolchover and Heaton- 
Armstrong op cit n 29; R. Pattenden, ‘Should Confessions be Corroborated”’ (1991) 107 LQR 317; A. 
L-T Choo, ‘Confessions and Corroboraticn: A Comparative Perspective,’ [1991] Com LR 867 

. 96 Perhaps this case would satisfy the Commnssion’s notion of a ‘full and uncontestable confession,’ 
casually invoked in Law Com No 267, para 4.63. Unfortunately, as the choice of a rather extreme 
example implies, most confessions are not like this, rendering the concept of ‘full and uncontestable 
confession’ of limited value to law reform. 
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have to witness the insulting spectacle of offenders profiting form their own 
wrong-doing, further tormenting victims and cocking a snoop at the system of 
justice. But instances of crime-and-tell are hardly representative of the general run 
of confession cases. Moreover, if double jeopardy protection were withdrawn, so 
that the lure of media fame (and open cheque-books) also carried the risk of re- 
prosecution and conviction, post-acquittal revelations would presumably be even 
rarer than they are already.%7 

In any practical reform there must inevitably be a trade off between the 
stringency of criteria for gauging evidential strength and the range of cases in 
which re-trial would, at least theoretically, be possible. If, for instance, we insisted 
on limiting retrials to categories of evidence with similar reliability to DNA 
‘fingerprints’ the range of cases open to re-trial would be correspondingly narrow. 
Retrials could only ever occur in cases where relevant new evidence conformed to 
one of a limited number of ‘very strong evidence’ types. If, on the other band, the 
range of qualifying evidence categories were extended, re-trials would be allowed 
in more cases, but only at the cost of relaxing the criterion of evidential strength. 
Real evidence tends on the whole to be quite reliable — the smoking gun; the 
corpse; the DNA match — but its probative weight as proof of guilt is often 
equivocal. Defendants will say that the gun was fired in self defence; that they 
came upon the corpse by chance as the murderer ran away, that the rape 
complainant consented etc. Witness testimony is typically more direct proof of 
guilt, but then we worry about witnesses’ veracity and reliability, because even the 
most convincing-sounding witness may be mistaken,’ or lying. It is doubtful 
whether one could formulate an acceptable definition of evidential strength that 
does not fall between these two stools, either narrowing the re-trial jurisdiction to 
an ineffectually small residuum, or inappropriately extending it to unacceptably 
weak cases. The first scenario invites us to hazard the integrity of criminal 
proceedings for a handful of invalidated acquittals (doubtless too few to quell the 
anxieties of many reformers or satisfy victims of crime), whereas in the second, the 
Commission’s guarantee against wrongful convictions would be written on a fig- 
leaf. 

LCCP No 156 rejected category-based approaches entirely. At that stage the 
Commission favoured a two-limbed test of evidential strength, which would 
require the prosecution’s case to be both (i) ‘substantially stronger than it was at 
the first trial’ (a test of relative strength); and (ii) strong by reference to an 
absolute standard, of which three potential formulations were canvassed: that a 
reasonable jury, properly directed, would be more likely to convict than to acquit; 
that it is highly probable that such a jury would convict; or that the court is sure 
that such a jury would convict.!© 

As numerous respondents to LCCP No 156 observed, all three variants of this 
approach are deeply problematic. The two-limb structure was devised with 


a eS 

97 Martin Linton MP cited several examples of ‘kill-and-te!] memor,’ including those of former Kray 
twins henchmen and the Richardson gang torturer ‘Mad’ Prank Fraser, in the Commons debate on the 
HAC, Third Report. HC Debs 26 October 2000, cols 140-42WH. Stephen Ladyman MP countered 
that Linton. “seemed to argue for a change in the law to prevent boasting, but I heard nothing m the 
examples that he gave to suggest that justice would be done. If I have learned one thing in this bfe, it 
is that anyone whose nickname contams the word ‘mad’ is not stupid enough to confess while there is 
sul the possibility of his being tried’ ibid col 144WH. 

98 As reflected, for example, in the familiar language of the Turnbull [1977] QB 224 (CA) warning, in 
relation to the dangers of identification evidence. 

99 LCCP No 156, para 5.38. 

100 ibid para 5.42. 


© The Modem Law Renew Lunrted 2002 417 


The Modern Law Review [Vol 65 


multiple objectives in mind. Both limbs are independently valid, but in 
combination they tend to cut against each other. Moreover, by asking a court to 
speculate about the likely result of a re-trial — a task difficult enough in itself! — 
the test seems to invite judges to pre-empt the fact-finding role of the jury. 

The Commission was persuaded by these and other objections articulated by 
respondents to return to the drawing board. Law Com No 267 summarises the 
critical reaction on consultation and explains the Commission’s change of 
heart: 


Our proposal was intended to preclude a retrial where the new evidence added only 
marginally to the cogency of the evidence adduced at the first trial, because in such a case 
the new evidence might be used as a pretext for what is in effect little more than an appeal 
against the jury’s verdict. The corollary is that this test is more likely to be satisfied where 
the original case was weak than where it was strong, because where it is weak there is more 
room for it to be strengthened. We now think that is a fundamental flaw. The focus of the 
inquiry should be whether the new evidence 1s sufficiently strong to justify putting an 
acquitted defendant at risk for a second time of conviction of the serious offence to which 
the exception applies, not how strong or weak was the case first time round... The 
proposed test was also criticised as requiring the court to predict the outcome of a tnal which 
is yet to take place, with the fear that the knowledge that the new evidence has passed such a 
test would inevitably affect the minds of the second jury. We accept these criticisms. We 
now believe that the new exception should not require the court to speculate about the likely 
outcome of a retrial. 102 


Law Com No 267 consequently advocates a completely fresh approach to gauging 
evidential strength: 


(1) the new exception should be available only where the court is satisfied that the new 
evidence 


(a) appears to be reliable; and 
(b) when viewed in context, appears at that stage to be co 

(2) e ie SE I0 HUG tie cone ioe Ke ew evidence for hs Parae all pea 
issues that arose at trial, whether or not a matter of dispute between the prosecution and the 
defence; 

(3) the court should be permitted to have regard to the evidence adduced at trial solely for the 
purpose of identifying those issues and assessing the impact of the new evidence in the 
light of them; and 

(4) the new evidence should be regarded as Compelling if, in the opinion of the court, 1t makes 
it highly probable that the defendant is guilty.'° 


Perhaps, after due reflection, a more elegant formulation of this test can be devised. 
But as presently expressed, this recommendation strikes me as convoluted and 
difficult to follow, and I fear that if adopted it would work the kinds of mischief 
that convoluted and confusing statutory provisions always do,!% unless it can be 
tidied up prior to enactment. The Commission is grappling with a difficult 





101 Judge Rodwell QC thought the whole suggestion fallacious, for ‘as every practitioner mows, no 
evidence makes a case substantially stronger until that evidence has been tested m court’ Quoted in 
Law Com No 267, para 4.58. 

102 Law Com No 267, paras 4.59, 4.60. 

103 Law Com No 267, Recommendation 3, para 4.69. 

104 English evidence lawyers will not struggle to think of examples: Youth Justice and Crimunal Evidence 
Act 1999, s 41; Communal Justice and Public Order Act 1994, s 34; Crinmnal Justice Act 1988, s 24. 
The list goes on, though it is right to add that modern legislators are only following a long-established 
pattern set by their predecessors, in such exemplars of the drafisman's art as the Cnminal Evidence 

Act 1898 and the Criminal Procedure Act 1865. 
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problem. Since evidential strength cannot be gauged in the abstract, it is necessary 
to refer back to the issues that arose at the first trial as a guide to the points likely to 
be relitigated in any subsequent prosecution — hence clause (2). At the same time, 
however, the Commission is concemed to avoid the situation where virtually any 
‘pew evidence’ would suffice to trigger the possibility of retrial. New evidence is 
an elastic concept at the best of times, since ‘old’ evidence can often be repackaged 
or reinterpreted as ‘new,’ meaning better: witnesses embellish their stories; 
scientific techniques are improved; additional instances of the accused’s 
extraneous misconduct come to light, and so on. Determining the issues in the 
case is an equally portable feast, since ‘the issues’ can be specified with greater or 
lesser degrees of abstraction and specificity. For example, ‘the issue’ could be 
‘identification evidence’ or ‘the reliability of DNA evidence’ or ‘the physical 
integrity of blood samples taken from the scene’ on exactly the same facts. 
Framing ‘the issue(s)’ is a matter of choice, and that choice will in turn determine 
the parameters of any review of the factual adequacy of a previous acquittal. 

An evidential threshold would be especially prone to manipulation where the 
original case presented at trial was already strong, though not quite strong enough 
to persuade the jury to convict. In these circumstances any further scrap of 
evidence could be treated as tipping the balance. LCCP No 156 met this concern 
with a robustly principled stance: 


The only way that new evidence can add much probative value is by helping to prove an 
element of the offence, or to disprove an element of a defence, on which the evidence 
originally adduced was deficient. If that evidence was not deficient (that is, the acquittal was 
against the weight of the evidence), and the new evidence merely makes the case marginally 
more overwhelming than it already was, a retrial would in substance be an appeal against the 
verdict on the original evidence, rather than a reopening of the decision on the basis of new 
evidence. 


Clause (3) of Law Com No 267’s revised test is meant to encapsulate this 
safeguard: 


The point of the exercise is not to consider how strong the onginal case now is with the 
enhancement of the new evidence. That would give rise to the risk that cases were reopened 
merely because there is a bit more to boost what had been a strong case and a surprising 
verdict, Rather, its point 1s to enable a case to be reopened when evidence comes to light 
which is itself so apparently compelling that the court hearing the application is driven to the 
conclusion that at that stage there is a high probability that the defendant is guilty.!% 


The upshot, if I understand the Commission’s intentions correctly, is that on the 
specific issue to which it relates the new evidence must be independently 
compelling. Try to imagine how this would operate. The court would look back to 
the original trial and determine that, for example, issues A, B, C, D and E would 
need to be proved at a retrial. Suppose that new evidence goes to issue C. To 
trigger the court’s retrial jurisdiction evidence of C must be capable, when 
considered in isolation, of satisfying the court of the defendant’s guilt, given that 
this is now understood to be a case in which issues A-E must be proved. In making 
that determination the court must not have regard to any of the evidence led to 
prove issue C at the original trial. Indeed, the Commission appears to be saying 
that the court must not consider any of the evidence relating to issues A, B, D or E, 





105 LCCP No 156, para 5.38 (original emphasis). 
106 Law Com No 267, para 4.65. 
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either, except insofar as this is necessary to identify the issues in the trial.!°” Either 
way, the suggested approach seems highly artificial, and perfectly encapsulates the 
dilemma of double jeopardy law reform. 

If the test is taken seriously it is difficult to imagine many cases in which it could 
ever be satisfied, the more so if its application is to be limited exclusively to 
murder. Real evidence is apparently central to the Commission’s thinking. Law 
Com No 267 mentions a few examples in passing — ‘the weapon, bearing D’s 
fingerprints is found in D’s house or garden; or DNA evidence showing that D had 
contact with the victim; or the victim’s blood on D’s clothing; or CCTV footage 
showing D at the scene of the crime’! — but without further elaboration. We need 
to imagine not only that such evidence could be compelling proof of guilt, given 
the issues in the case, but also that: (1) for some reason the evidence was not 
located and presented in the first proceedings; and (2) there was nonetheless 
enough other evidence to go ahead and prosecute the defendant anyway, albeit 
unsuccessfully. Before a political community recasts (let alone abandons) a long- 
established and constitutionally significant rule of criminal procedure, with serious 
implications for the criminal justice deal, its citizens are entitled to ask for some 
reassurance that a contemplated reform is going to bring tangible benefits. Until we 
hear more about the sorts of cases which might satisfy the Commission’s stringent 
criteria for reopening acquittals, if indeed there are any, this demand for rationality 
in law reform will not have been met. Vague references to the miracles of new 
technology, such as appear in certain representations to the Home Affairs 
Committee} are likewise an inadequate basis for major criminal procedure 
reform. True, DNA identification is an almost miraculous technique that earlier 
generations of investigators could scarcely have imagined. But the human genome 
can be mapped only once. If, as seems likely, the advent of DNA evidence is a 
unique episode in the history of criminal investigation, it would be sheer folly to 
hang cme policy on the speculative hope that ‘another DNA’ is just around the 
corner.!! 


3. The medicine is worse than the disease 


Reconceptualising double jeopardy law and its reform in terms of a ‘criminal 
justice deal’ does not deny the common sense view that there is nothing to 
celebrate, and much to regret, in criminals escaping their just deserts, nor that the 
painfulness of the outcome may be intensified, as salt in raw wounds, where 


107 This seems to be the clear implication of Law Com No 267 para 4.65, which states (with original 
emphasis): "The proposal does not mvolve assessing the cogency of the new evidence in the context 
of the evidence adduced at the tnal, except to the extent that it 13 necessary to examune that evidence 
in order to identify the issues.’ However, Recommendation 3(3) says that ‘the court shonold be 
permitted to have regard to the evidence adduced at trial solely for the purpose of identifying those 
issues and assessing the impact of the new evidence in the light of them. .’ (ibid para 4.69, emphasis 
sapplied). The italicised words are open to a broader mterpretation, permitting the court to have 
regard to the strength of the evidence on any issue to which the new evidence does not pertain (issues 
A, B, D and E in my example). 

108 Law Com No 267, para 4.64. 

109 QQ.29-30 (David Calvert-Smith, DPP}, QQ.80, 105 (David Phillipa QPM, on behalf of ACPO). 

110 cf HAC, Third Report, para 27 ‘Scientific advances are expected on finger-pnnting, photographic 
recognition, corneal and face mapping and even reliable ear-prints. Of these, improved photographic 
recognition is the one, along with DNA, most likely to bung new mterpretation to the courts of 
evidence gathered at the time of the crime, but not usable as evidence then’ (footnote and emphasis 
omitted). 
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apparently guilty defendants are successful with ‘technical’ defences like autrefois 
acquit. But the moral position is more complex, and frankly less optimistic, than 
first meets the eye. Where the wrong of wrongful acquittal is not attributable to any 
identifiable wrongdoer with a duty to intervene, or if attempts to reduce the 
incidence of wrongful acquittals will necessarily risk countervailing and 
potentially more serious moral wrongs, heartfelt but unexamined aspirations to 
‘do something’ about a problem are a flimsy platform for legal reform. It cannot be 
assumed that every genuine (let alone exaggerated or imagined) criminal justice 
problem has a Jaw reform or policy solution with a realistic prospect of succeeding 
without making matters worse. The feasibility of law reform options — including 
whether there are any ~ should occupy the conclusions of analysis, rather than 
inflating a reform agenda’s unshakeable presuppositions. 

We have seen that Law Com No 276 pinpoints (as LCCP No 156 did not) the 
essential nexus between the legitimacy of political power and rules of criminal 
process. This connection — which, as the Commission says, is widely perceived but 
seldom clearly articulated — is the key to appreciating the full constitutional 
significance of the double jeopardy prohibition. Significantly, even pro-reformers 
typically insist that any derogation from the existing prohibition must be a highly 
exceptional and carefully circumscribed remedy.!!! Ian Dennis, for example, 
comes down narrowly in favour of reform after a careful and balanced review of 
the arguments, but immediately adds the following rider: 


There is an overwhelming case for saying that the state should be allowed only one second 
bite at the cherry. This is a limited exception to a principle rightly perceived as fundamental. 
... Any further attempts by the state to re-open the matter will look like an unwillingness to 
accept the adjudications of its own institutions, vindictiveness against the defendant and an 
abuse of state power in continuing to devote resources to further prosecutions against the 
defendant. In these circumstances ıt would be doubtful how far any subsequent verdict of 
guilty could carry the necessary moral authority.!!2 
LCCP No 156 advocated the same ‘two bites’ restriction,!!3 which Law Com No 
267 further restricted to a single application for re-trial.!!4 The question that 
remains unresolved in my mind is why the first post-acquittal retrial should be 
exempt from reformers’ objections to second or subsequent retrials. If new 
evidence can undermine the validity of a first acquittal, so that the credibility of the 
criminal process demands a second trial, what guarantee is there that new ‘new 
evidence’ might not subsequently emerge to invalidate a second acquittal, or a 
third? The refinement of scientific techniques, on which reformers pin their best 





ill David Winnick MP’s remark that ‘I do not think there 1s any disagreement, includmg by those who 
advocate some change in the law of double jeopardy, that it would be very limited mdeed for obvious 
reasons’ seems fair comment on the evidence submitted to the Home Affairs Committee. See HAC, 
Third Report, Minutes of Evidence, Q.120. Indeed, even the ACPO representative, Chief Constable 
David Philkps, who might have been expected to be amongst the strongest advocates of reform, 
rejected the suggestion that acquittals should be as vulnerable to challenge as convictions. He said: ‘I 
support the view that [re-trial] should be undertaken only if tt meets the sort of critena that are within 
[LCCP No 156]. I do not think justice would be well served 1f we could contmue to investigate cases 
indefinitely, I think it would generally have a deleterious effect on the justice system’: tbıd Q.111 

112 Denon, ‘Rethinking Double Jeopardy,’ at 949. 

113 LCCP No 156, para 5.58: “We find it scarcely conceivable that it might be in the mterests of justice to 
invoke this exception more than once against the same defendant in respect of the same alleged facts; 
and we believe that this possibility should be ruled out altogether.’ 

114 Law Com No 267, para 4.95: ‘Where there has already been a proper trial which resulted in an 
acquittal, it would in our view be oppressive to subject the defendant to repeated attempts at further 
Prosecution. Once one such attempt bas been made, the principle of the finality of criminal process 
should come to the fore.’ 
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hopes of discovering compelling new evidence of guilt in previously acquitted 
cases,!15 is radically at odds with the finality of verdicts in criminal proceedings, 
because scientific progress never ends. What happens when new new science 
supersedes the old-new science previously thought to support a, now manifestly 
flawed, conviction secured in a retrial after the original acquittal had been 
quashed? Now that truly would be a miscarriage of justice to test the limits of 
public confidence in criminal process! Dennis’ incongruous reference to ‘only one 
second bite at the cherry’ rather gives the game away, it seems. 

The Court of Appeal experiences considerable difficulty in revisiting trial 
courts’ findings of fact when hearing defendants’ appeals against conviction. 
Nobles and Schiff argue, plausibly, that the Court has consistently fallen back on a 
conservative interpretation of its powers, especially with regard to findings of fact, 
apparently driven by the fear that the logic of consistency will demand ever- 
increasing interventionism, until appeals become de facto second trials and judges 
replace jurors as the principal triers of fact.!!© Were it required to re-evaluate the 
justice of acquittals, however, the Court of Appeal!!? would be confronted with a 
much sterner challenge. At least in cases where procedural irregularity renders a 
conviction unsafe appellate intervention may be justified by pointing to manifest 
breaches of legal rules, by police, prosecution or trial judge, without the Court 
having to get too embroiled in questions of fact. No comparable escape route is 
afforded by acquittals. As is well known, juries acquit for a range of reasons, only 
some of which are susceptible to an objective appraisal of the evidence. 
Speculating why a jury might have acquitted is consequently an exceedingly 
uncertain business. Who is to say that an acquittal is no longer sustainable? 
Apparently incriminating new evidence might occasionally come to light after the 
verdict, but that hardly discounts the possibility that the jury acquitted because it 
disbelieved a key witness at trial, or because it decided to dispense its ‘equity’ to 
acquit against the evidence.!!® Jt is probably no accident that existing 
actively prevent just these matters from ever being investigated after the event. !!° 

The proposals put out to consultation in LCCP No 156 rank alongside other 
historical and contemporary moves to reconfigure the character of jury trial, in 
their moral and political significance, as well as in their potential for 
controversy.!29 To move from a criminal justice system in which jury acquittals 
are almost inviolate, to a system in which many jury acquittals might in principle 
be set aside by a judge and transmuted into a conviction by another jury in 
subsequent proceedings, would amount to a radical revision of the criminal justice 
deal. Law Com No 267’s recommendations carry a rather milder form of the same 
virus. A murder-only ‘new evidence’ exception to the finality of acquittals is 





115 ibid para 15 Also see HAC, Third Report, para 27. 

116 R Nobles and D. Schiff, Understanding Miscarriages of Justice (Oxford: OUP, 2000) ch 3. 

117 The Commission originally proposed that applications be made to the High Court, but Law Com No 
267, para 4.91 comes down m favour of the Criminal Division of the Court of Appeal On this iasue 
the arguments of a mmomty of respondents were found to be persuasive 

118 Jury equity us given as a reason to oppose prosecution appeals of jury acquittals by R. Pattenden, 
‘Prosecution Appeals Agamst Judges’ Rulings,’ (2000] Crm LR 971 at 985. But see P. Butler, 
‘Racially Based Jury Nullification. Black Power in the Comunal Justice System,’ (1995) 105 Yale 
Law Journal, 677 for a provocative argument which pushes at the outer limits of this principle, and by 
ımplıcation tests ıts validity. 

119 cf I C. Smth, ‘Is Ignorance Bliss? Could Jory Trial Survive Investigation?’ (1998) 38 Medicme, 
Science & the Law, 98. 

120 It will interesting to observe whether, if taken forward, the Commussion’s double jeopardy reforms 
attract anything like the storm of controversy into which the Criminal Justice (Mode of Trial) Bills 
Nos 1 and 2 have run. 
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considerably narrower than the original proposal, and death truly is different. This 
is a welcome, but foreseeably all-too-temporary, improvement. Post-Auld relapse 
would not be surprising if a political-cum-popular reform lobby mobilises. 

Even LCCP No 156’s more extensive proposals were no guarantee of a 
satisfactory outcome in the Lawrence case, or in future such cases.!?! Whilst the 
Commission has changed its mind on many aspects of double jeopardy law reform, 
it has consistently recommended that re-trials must be subject to an overriding 
interests of justice test.122 Most criminal lawyers will recognise this extra safeguard 
as an unexceptional requirement of procedural due process, but it is unlikely that 
its merits are widely appreciated beyond professional legal circles.!% Victims and 
their supporters will continue to be disappointed whenever police or prosecutors 
were seriously in default in the original proceedings. Adverse publicity, undue 
delay, loss of evidence or some other contingency will bar reprosecution in further 
sub-sets of otherwise eligible cases. Above all, a ‘new evidence’ exception 
restricted to murder will fail to satisfy victims of non-fatal offences. Popular 
campaigners and populist governments will not easily be convinced of the logic of 
a position which is susceptible to being parodied as an unprincipled fudge. It is 
notable that advocates of reform often cite rape as the paradigm example of 
corrigible acquittal, which also fits with the idea that subsequently procured DNA 
evidence could be compelling proof of guilt. Ian Dennis gives Law Com No 267 a 
distinctly cool reception, branding its double jeopardy recommendations ‘the bare 
minimum of reform’ in which ‘the victim perspective is crucially lacking’ .1?4 

Social and political pressures will predictably be brought to bear for the 
limitations and constraints favoured by the Commission to be diluted, either 
formally by further amendment or informally through manipulation in practice. 
Suppose that a jury in the Stephen Lawrence case had acquitted against the 
evidence. Would the current assault on the double jeopardy rule be any less 


oe U l 
121 Also see A. James, N. Taylor and C. Walker, ‘The Reform of Double Jeopardy,’ [2000] 5 Web JCLI, 
who conclude at 12 that ‘[t]he Lawrence case should stand as a catalyst for radical reform in several 

of criminal justice, but the double jeopardy rule is not amongst them’ 

122 Law Com No 267, para 4.71, endorsing the discussion and provisional proposal in LCCP No 156, 
paras 5.49, 5.51. 

123 Consider this exchange between Martin Linton MP and David Calvert-Smth QC, during the oral 
evidence proceedings of the Home Affairs Committee. Linton was clearly surprised to be informed by 
the DPP — and in no uncertain terms — that a judge would be unlikely to sanction any retrial if the 
original police investigation had fallen below par: 


35 [Linton] But does that not mean that, if there were a retrial in a case like the Lawrence case, 
where a public inquiry had come to the conclusion there was clear police incompetence on several 
counts, there is absolutely no possibility that new evidence would be admissible? 

(Mr Calvert-Smith) Yes, ıt does. If the new evidence was evidence that even a highly competent 
police force could not have uncovered, well thea, clearly, that would be a different ball-game, but 
if it was evidence that was really under their noses but for some reason or another they had not 
spotted it then the ... due diligence panciple would bite; and I think, on balance, that is the right 
line to draw 


36 [Linton] I am not suggesting one should make laws to suit a perticular case, but do you not 
think people would question the whole pomt of this process of looking at the double jeopardy rule, 
if you are able to sit there already and say, even if there were a second tal in a case like the 
Lawrence case, using evidence that the police did not originally bring because of mcompetence, it 
could not be admissible? 

(Mr Calvert-Smuth) I can see the anxiety. But I come back to the point, the state should not be 
allowed to become what in civil terms would be a vexatious litigant, going round and round again; 
it should be encouraged to get its own house im order the first time. 


HAC, Third Report, Minutes of Evidence, QQ35 and 36. 
124 L Dennis, ‘Double Jeopardy and Prosecution Appeals,’ [2001] Crim LR 339. 
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insistent? Those who consider the absolute prohibition against double jeopardy as 
an impediment to justice will be inclined to view the Commission’s safeguards as 
artificial, ‘legalistic’ fetters on just punishment of the guilty. Indeed, they will 
arrive at this conclusion with ease, since the Commission’s evidential test is in 
considerable measure artificial, and the restriction to murder is vulnerable to 
accusations of unprincipled compromise. People (and the papers) will look at all 
the evidence in the case, and will condemn the law as irrational if the reviewing 
court is limited in its assessment of guilt to considering only the new evidence, in 
isolation from the old. That said, the Commission’s recommendation actually 
contemplates judges referring to all the evidence in the case in order to identify the 
relevant issues. So how can judges not be influenced by this knowledge when 
trying to decide whether there is compelling new evidence that a previously 
acquitted defendant is really guilty? Whatever the theoretical position, it will in 
practice be open to the Court of Appeal to factor the broader evidential context into 
a more refined specification of ‘the issues’ in the case, as a basis for concluding 
that an acquittal should be set aside. 

During his speech in the Commons debate on double jeopardy reform Martin 
Linton MP remarked: 


There is an old saying that convicting one innocent person is more serious than allowing 10 
guilty people to go free. That is an unbalanced approach to justice, which assumes that there 
18 no injured party when there is a wrongful acquittal. A rape victim who knows the person 
who committed the rape, but is unable to convince a jury, will live the rest of their life in 
fear because the person remains at liberty and may repeat the crime. When new evidence 
becomes available — if we are not to take an extraordinarily cavalier attitude to the rights of 
victims — it is just as much a question of justice that such a person ... should be dealt with as 
it is that a person who was wrongfully convicted ... should be allowed to go free when the 
case against them is demolished. ... If we pursue the logical precept that the legal system 
must be seen as clearly from the victim’s point of view as from that of the accused, we must 
surely conclude that a wrongful acquittal is as bad as a wrongful conviction. The double 
jeopardy rule gets in the way of exposing wrongful acquittals, and it should be relaxed. 125 
In this entirely well-motivated and, as it seems to me, dangerously misconceived 
assault on the criminal justice deal, Linton makes the essential connection, that this 
commentary has attempted to expound and illuminate, between the prohibition on 
serial re-prosecution and the constitutional foundations of criminal process. My 
sceptical evaluation of the arguments for reforming double jeopardy law amounts, 
on reflection, to a defence of the procedural status quo. Those pro-reformers who, 
like the Law Commission, advocate less radical, and more considered, proposals 
than ill-informed politicians must ask themselves this: will the benefits of reform, 
which for Law Com No 267’s scheme appear limited as well as speculative, really 
justify lending comfort and a measure of legitimacy to the emergent popular 
assault on an ancient bulwark of justice and liberty? That dilemma is another kind 
of ‘double jeopardy,’ in which the Law Commission, amongst others, now finds 
itself embroiled. 








125 HC Debs 26 October 2000, cols 140 and 144WH (Martin Linton MP) 
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Bank of Credit and Commerce International v Ali 
and others 


Kay Wheat* 


Introduction 


Whatever the eventual outcome of the various pieces of litigation spawned by the 
collapse of the Bank of Credit and Commerce International (BCCI), there is no 
doubt that it has been lucrative for lawyers.! In BCCI v Ali and others? we have 
now had a second airing in the House of Lords of the ‘stigma claims’ arising out of 
the former bank employees’ allegations that they have been unable to find work 
because of the tarnished reputation of their former employer. 

A number of employees had been selected in this test case, although, in the 
event, it only concerned one plaintiff, a Mr Naeem. He was employed by the bank 
in the UK from June 1985 until June 1990, when he was made redundant. A 
‘redundancy package’ was agreed in the sum of £9,910.79, and a document, known 
as a COT-3, was drawn up by the Advisory, Conciliation and Arbitration Service 
(ACAS) and agreed by Mr Naeem and the bank’s representative. The COT-3 is a 
widely used form when actions are brought to claim statutory rights before 
employment tribunals, but they are also used when there are settlements via the 
mediation of an ACAS official, and are frequently drawn up to include settlements 
of non-statutory claims. The COT-3 is essentially a release. In this case the 
wording was: 


The Applicant [Mr Naeem] agrees to accept the terms set out in the documents attached in 
full and final settlement of all or any claims whether under statute, Common Law or in 
Equity of whatsoever nature that exist or may exist (emphasis added) and, in particular, all or 
any Claims rights or applications of whatsoever nature that the Apphcant has or may have or 
has made or could make in or to the Industrial Tribunal, except the Applicant’s rights under 
the Respondent’s [the bank's] pension scheme. 
Of the £9,910.79, £2,772.50 was paid in consideration of Mr Naeem signing the 
form of release. Around 900 employees were made redundant under the same 
circumstances; BCCI, therefore, paid in total approximately £2.5m for the releases. 
It subsequently became known that the bank was insolvent and had carried on its 
business in a corrupt and dishonest manner. The bank is now in liquidation. In 





* BA, Solicitor, Senor Lecturer n Law, Nottingham Trent Univernty, Thanks to an anonymous referee 
for comments on the previous draft. 


1 See Malik v BCCI SA (m liquidation) [1998] AC 20 (see below),and subsequent litigation, eg BCCI 
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ground that they had failed to prove actual rather than hypothetical loss. It was held that there was a 
real prospect of establishing that this test was incorrect); Three Rivers District Council y Governor of 
the Bank of England (No 3) [2000] 2 WLR 1220 (failed action alleging malfeasance in public office 
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Malik v Bank of Credit and Commerce International SA, the House of Lords 
upheld the claim of Mr Naeem and others that, subject to proof of loss and 
causation, if they were able to show that the bank’s practices were a breach of the 
implied term in their contracts of employment of mutual trust and confidence, they 
could bring a claim for damages for the ‘stigma’ attached to them because they had 
been employed by the bank (despite the fact that none of them were involved in, or 
aware of, the corrupt practices). The issue for consideration in this latest foray into 
the House of Lords was whether the release signed by Mr Naeem covered the claim 
for stigma damages. 

The case came before Lightman J at first instance* who held that the terms of the 
COT-3 were sufficiently comprehensive to cover the stigma damages claim; 
indeed, counsel for the employees had conceded as much. The second argument on 
the part of the plaintiffs was that if the agreement did cover the common law 
claims, the employees were entitled to its rescission on the grounds of non- 
disclosure, mistake and misrepresentation. Lightman J rejected these arguments. In 
the Court of Appeal? Chadwick LJ took the view that the release was sufficiently 
wide to cover the stigma damages claim, but that BCCI should not be able to rely 
on it because it would be unconscionable to do so; Buxton LJ agreed that, as far as 
construction was concerned, the terms of the release covered the stigma damages 
claim, but, basing his decision on the general principle of equity rather than the 
specific principle of unconscionability, he held that the bank should not be able to 
rely on it. Sir Richard Scott V-C found that the release did not cover the stigma 
damages claim because of the ignorance of Mr Naeem of the illegal and dishonest 
conduct on the part of BCCI, and, in any event, found that in all the circumstances 
it would be unconscionable for the bank to rely on the release. 

The House of Lords by a majority (Lords Bingham, Browne-Wilkinson, Nicholls 
and Clyde) held that stigma damages claims were not covered by the terms of the 
release and they could, therefore, proceed. Lord Hoffmann dissented. Lord 
Bingham quoted the summary of Lightman J. of the factual circumstances 
surrounding the case: 


[The] issues arise in a factual context in which (i) BCCI must be treated as having 
knowledge at the relevant time that ıt was engaged in a dishonest and corrupt business — that 
is accepted for the purposes of the ACAS COT-3 issue; (i1) Mr Naeem must be treated as not 
having that knowledge at the relevant time — that, also, is accepted for the purposes of the 
issue; (iii) it was a necessary incident of the way in which BCCI was carrying on its business 
that the dishonest and corrupt natare of that business should be concealed from the general 
body of employees, including Mr Naeem; (iv) ... it was BCCI’s intention to conceal the 
dishonest and corrupt nature of its business from the general body of its employess and there 
is no reason to think that it had not achieved that objective; (v) without that knowledge Mr 
Naeem could not have appreciated that there had been a breach of the implied term on which 
the stigma claim is founded; and (vi) the possibility that BCCI — a bank authorised by the 
Bank of England under the Banking Act 1987 to carry on banking business in London — 
would be carrying on a dishonest and corrupt business was so remote that Mr Naeem could 
not have been expected to appreciate that ıt might exist, or that BCCI might be in breach of 
its obligation not to abuse the trust and confidence which be was entitled to place in it as his 
employer. 





3 n 2 above. 
4 BCCI (in liquidation) v All and others [1999] 2 All ER 1005. 
5 [2000] 1 All ER 51. 
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There were two principal issues before the court. First was the construction of the 
release and secondly, whether it would be unconscionable to allow BCCI to rely 
upon it if the claim for stigma damages was found to come within its terms. In all 
but Lord Hoffmann’s dissenting judgment, there was no discussion of the second 
issue because the majority found that the respondents were not precluded by the 
terms of the release from bringing their claims (Lord Hoffmann held that BCCI 
should be able to rely on it). Lords Bingham, Browne-Wilkinson, Nicholls and 
Clyde all found that neither party to the negotiations had knowledge of the corrupt 
practices, and even if it were possible to argue that those who negotiated the 
settlements on behalf of the bank were fixed with such knowledge, it was clear that 
the bank would have been unaware in 1990 of the possibility of there being any 
right in law for former employees to recover damages for the ‘stigma’ resulting 
from such corruption. 


The construction of the release 


A document is constructed on the basis of the intentions of the parties at the time it 
was entered into.6 The release specifically referred to unknown claims, i.e. that may 
exist in the future. It might be asked, therefore, why should it not include some 
‘novel’ claim that none of them were aware of? Lord Bingham stated that since the 
terms of the release might not include a personal injury claim, the clause could not 
be read literally.” He stated: ‘Neither the bank, even when fixed with such 
knowledge, or Mr Naeem could realistically have supposed that such a claim lay 
within the realm of practical possibility’ and therefore the parties did not intend to 
exclude such a claim. Lord Browne-Wilkinson agreed with Lord Bingham. 

Lord Nicholls acknowledged that releases are often drawn up to deal with 
unknown claims: ‘The parties wanted to achieve finality’.? He then proceeded to 
give an example of a release upon the ending of a partnership which might well 
preclude a claim if it subsequently came to light that inadvertently a partner’s 
share of the profits had been understated in the agreed accounts, but where ‘Wt 
could not reasonably be taken to preclude a claim if it later came to light that 
encroaching tree roots from one partner’s property had undermined the 
foundations of his neighbouring partner’s house’.!° Lord Nicholls acknowledged 
that this was not a case of the bank knowing about the claim and concealing or 
failing to disclose that there were practices going on which they knew would be 
actionable by the respondents, as the case of Malik was decided some seven years 
after the signing of the release, so that there was no question of sharp practice. He 
then considered the interpretation of the release and found that the release should 
be construed as restricted, not just to claims arising out of the employment 
relationship, but to claims ‘arising out-of the ending (original emphasis) of the 
employment relationship.’!! However, whether that be the case or not, the real 
issue for Lord Nicholls was that the unknown factor at the time of the signing of 


6 Chitty on Contracts (London: Sweet & Maxwell, 1999) para 23.005. 
7 n2 above, 969. 

8 «bid 970. 

9 ibid 971. 

10 ibid 972. 
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the release was a future change in the law, which the parties could not have 
intended to exclude.!? 

Lord Clyde considered whether the claims released could be restricted to those 
subject to the jurisdiction of the employment tribunal, but concluded that the 
reference to the common law and equity must mean that the release related to 
matters beyond the scope of the jurisdiction of the tribunal.!3 He wanted to confine 
the release to those matters relating to the termination of the contract of 
employment, including, say wrongful dismissal.!4 It should not, however, include 
damages for stigma ‘when the idea of such a claim at the time when the parties 
made the agreement at the termination of the employment seems to me 
correspondingly remote from what the parties might reasonably be taken in the 
circumstances to have contemplated’ .!5 

Lord Hoffmann, dissenting, acknowledged that it was debatable whether a 
personal injury claim would be covered by the terms of the release, emphasising 
the fact that the parties were making an agreement for the termination of Mr 
Naeem’s employment, and, further, that in this context, it was necessary to give 
some business sense to the agreement. !6 In the case of Mr Naeem, over £2,700 was 
paid specifically for the release and the total sum specifically for the release was 
£2.5 million. What, asked Lord Hoffmann, was BCCI paying for? To exclude 
unknown claims makes the release nonsensical. To include inconceivable claims or 
conceivable but not conceived of is not wrong: ‘On the contrary, the more 
improbable the claim the more likely it is that the reasonable employee would be 
willing to part with it for ready money’.!? Lord Hoffmann, citing nineteenth 
century cases such as London & SouthWestern Rly Co v Blackmore'® and Lyall v 
Edwards,!9 where releases had been considered in the context of a particular 
dispute or a compromise of disputed claims, and where the background gave some 
context to the dispute, stated: ‘The fact is that BCCI is not contending for a literal 
meaning. It is contending for a contextual meaning’. In other words, once it is 
admitted that the release cannot be interpreted literally (e.g. it would be 
acknowledged by most lawyers that it might exclude personal injury claims), it 
is irrational to go on and say that it excludes everything. Counsel had contended for 
a rule of construction on grounds of fairness. Lord Hoffmann considered this in the 
light of ‘the rise and fall of the rule of construction of exemption clauses’ .2! This 
had resulted in the deployment of verbal gymnastics to find a true construction of 
the contract simply to avoid a powerful organisation relying on a clear exemption 
clause against a ‘little man’. Further, in the case of exemption clauses, they were 
rejected/interpreted reasonably because there, ‘a contracting party undertook 
various obligations and then provided that he was not liable if he failed to perform 
them’. Here, there was a specific sum of money paid for the release. 





12 ibid 974 

13 hid 988. 
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The unconscionablity point 


The majority of the court had no need to consider whether it would be 
unconscionable for the appellant to rely on the release. Lord Hoffmann, however, 
had to address this point. Considering the case of Bell v Lever Bros Ltd? he 
accepted that it had established that the employment relationship was not a contract 
uberrimae fidei and that there was no positive duty to disclose wrongdoing when 
negotiating payment on termination of the contract. However, he acknowledged 
that when a general release is entered into, the beneficiary of the release impliedly 
represents that he is unaware of any specific claims that the other party may not 
know about.” In this case there were no such claims as far as both parties were 
aware. Accepting that BCCI knew about its own fraudulent dealings, Lord 
Hoffmann did not accept that concealment of that made any difference to Mr 
Naeem because the bank did not anticipate disclosure of the fraud, nor that it might 
affect Mr Naeem’s future employment, and, even if it had, it would not have 
known nor would it have received legal advice to the effect that, in the event, Mr 
Naeem would have a claim in damages for this.> Further, no injustice would result 
from this because of the very speculative nature of the claims. 


Commentary 


Construction 


First, it must surely be a general principle of law that contracts are entered into on 
the basis of the law as it stands at the time the contract is made. A contract is 
enforceable when it is made.2° Further, a release will be interpreted ‘in the light of 
the circumstances existing at the time of its execution’.2” Secondly, as Atiyah 
states, one of the fundamental objectives of contract law is the protection of 
reasonable expectations or reasonable reliance, and if parties are being asked to, 
say, assume a very different risk from the one they thought they were assuming, 
then there must be greater injustice resulting from the protection of reasonable 
expectations.”8 In the context of a release a parallel can be drawn. In this case 
BCCI, as Lord Hoffmann said”? ‘paid to be free’ of such claims as the stigma 
claim. If the reasonable expectations of the company that Mr Naeem and his 
colleagues had ‘gone away’ are to be disappointed, then there must be some 
stronger countervailing interest to protect. Precisely what this is, in the context of 
construction, is not clear. 

Lord Clyde accepted that the claims released would include wrongful dismissal 
claims. However, wrongful dismissal claims are but a species of breach of 
contract claims, and the stigma damages claim was a claim for damages for breach 
of the implied term of trust and confidence, i.e. they are eiusdem generis (in 
contrast with damages for personal injury which can be recovered in tort and which 
are also frequently, and in the case of employer’s liability, almost always, covered 
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by insurance). It seems reasonable, therefore, that the release can be interpreted to 
cover all common law breach of contract claims. 

The question as to whether the agreement was a release or a compromise was 
considered by both Lightman J at first instance, and Lord Hoffmann. For Lightman 
J the ‘essential difference between a compromise and a release is that in the case of 
a compromise there is a release of claims for valuable consideration, and in case of 
the (free-standing) release there is no such consideration’.?! As the document in 
this case was concerned with the settlement of claims by the employees arising 
from their employment with the bank, ‘[t]he transaction in substance and form was 
a compromise and effective to settle claims whether the parties were aware of them 
or not’.3? He concluded that the duty of disclosure which might be present in the 
case of a free-standing release was not applicable here, and the case of Bell v Lever 
Bros Ltd” bad confirmed that the employment relationship is not one of uberrimae 
fidei and, therefore, there could be no obligation on the part of the company to 
disclose. He rejected the submission that the development of the implied term of 
mutual trust and confidence meant that the ruling in Bell v Lever Bros Ltd was no 
longer good law, suggesting that it could be detrimental to employees if they had to 
disclose every minor wrongdoing. This is arguably right. Furthermore, it would be 
even more detrimental to employees if, as could well be argued, such a duty would 
give rise to an obligation on the part of employees to disclose breaches of contract 
on the part of other employees.” 

Lord Hoffmann took a different approach as to whether there was a dispute or a 
compromise. He regarded this as significant. There was no dispute between the 
parties because it was accepted that there was a redundancy situation and 
redundancy payments were being paid in full. Similarly payments in lieu of notice 
were paid in full. Lord Hoffmann’s argument was that if there had been a dispute 
‘the scope of the dispute provides a limiting background context to the 
document’.*5 He also found that there was no compromise of undisputed claims 
where, again, ‘an ancillary release is also likely to be construed as releasing any 
further claim on the debts which are being compromised but not as extending to 
claims which did not fall within the terms of the composition’. Essentially, 
however, the difference is simply about the meaning of the word ‘compromise’: 
Lightman J, held that there was a ‘compromise’ which provided the background 
i.e. the termination of the employment relationship; Lord Hoffmann found that 
there was not, but that the context was nevertheless that of the termination of the 
employment relationship. Further, it was the nature of the terms of the settlement 
that led Lord Hoffmann to form the view that there was an agreement here to pay 
off the employees on the understanding that they would not be back.” The 
example given by Lord Nicholls, of the partnership termination agreement not 
precluding a claim if tree roots from one partner’s property caused damage to the 
adjacent property of another partner is irrelevant, as the claim would be nothing to 
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do with the partnership relationship and its termination, and, indeed, such a claim 
in tort could be brought if the partnership relationship had never existed in the first 
place. 

Although precisely what the decision in Bell v Lever Bros stands for is not 
clear?! it is helpful to consider Lord Atkin’s rejection in that case of the argument 
that there was a mistake by the parties. It might be recalled that the facts of the case 
concerned the termination package that was agreed by the employer and employee 
when unbeknown to the employer the employee had breached his contract of 
employment at an earlier date. Lord Atkin pointed out that there had been no 
representation or warranty by the employees as to the earlier breach and the 
employer took the risk.39 In the present case, the company paid the sum of £2.5 
million to buy off the risk of unknown claims arising. The employees accepted the 
additional payments and took the risk that, if an unknown claim subsequently 
became possible they would not be able to pursue it. Whatever is wrong with that? 

Much of the case hinges on the question of the knowledge of the parties 
involved. Clearly the employees did not know about the corrupt practices. It was 
probably also the case that those negotiating the settlement on the part of the bank 
did not know either. Arguably, they could be ‘fixed’ with that knowledge, but this 
is a peripheral point. Crucially, however, neither of the parties knew that, even if 
there were corrupt practices, they could give rise to claims by the ex-employees. In 
the Court of Appeal, Sir Richard Scott V-C, who accepted that, as a matter of 
construction, the claim fell within the scope of the release, but as there were 
matters that were known only to one party (i.e. BCCI knew of the fraud), the 
construction point was irrelevant. To include the stigma claim within in the terms 
of the release would be to reward the dishonest at the expense of the innocent. He 
went on to say that if he was wrong about this, then he would still find against the 
bank on the basis of unconscionability. Buxton LJ came to the same sort of 
conclusion, although not by appealing to unconscionability. Chadwick LJ, quite 
rightly, acknowledged that the release was not concerned with identified claims 
(these had been dealt with), but unidentified claims, and therefore the question of 
knowledge could not affect the construction of the document. However, he went on 
to say that because the bank had concealed its wrongdoing, it would be 
unconscionable for it to rely on the release. It fell to Lord Hoffmann in the House 
of Lords to point out that Sir Richard Scott’s argument simply went to 
unconscionability and that (following Chadwick and Buxton LLJ), a proper 
construction of the release would include the claim for stigma damages. On the 
question of knowledge of the facts, however, the most pertinent point in this case 
had been made by Lightman J at first instance: ‘I am quite satisfied ... that [the 
employees] would have signed the agreement even if they had known of the bank’s 
insolvency and dishonest trading. The risk of the collapse of the bank in the near 
future would have been an incentive ... to taking the additional sum in return for 
the extinguishment of rights of no obvious value’.*! The real issue in this case is 
the fact that neither party knew about the possibility of such a claim in law, and, it 
is suggested, the remote possibility that the law would change in relation to this 
factual situation is precisely the sort of claim that would be covered by a release. 
Clearly, this accords with the view of Lord Hoffmann that the more unlikely the 
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claim the more likely an employee would be willing to sell the opportunity to bring 
it. In the light of this, the most alarming aspect of this decision is to be found in 
several of the judgments, notably in that of Lord Nicholls: 

To my mind there is something inherently unattractive in treating these parties as having 

intended to include within the release a claim which, as a matter of law, (original emphasis) 

did not then exist and whose existence could not then have been foreseen. ... Mr Naeem 

cannot reasonably be regarded as having taken upon himself the risk of a subsequent 

retrospective change in the law.‘ - 
Similarly, Lord Clyde had found that stigma damages were not covered because 
the ‘idea’ of such damages was remote,*? and this could also be an explanation of 
Lord Bingham’s assertion that to exclude a claim which might come about through 
a change in the law was ‘extravagant’.“4 It is notable that the case of Kleinwort 
Benson Ltd v Lincoln City Council? was not mentioned in any of the judgments. 
In that case it was held (again by a majority of the House of Lords) that it is 
possible to recover monies paid under a mistake of law, in cases of fully-executed 
contracts, and even if outside the statutory limitation period (subject to the defence 
of change of position). This decision in itself might well give rise to disquiet 
among practising lawyers,*” but the decision, combined with the decision in BCCI 
v Ali creates a potential nightmare for practitioners. Since Kleinwort Benson 
agreements can now be reopened if the law changes, it might have been thought, at 
least in many cases, that it would be possible to avoid this by drafting 
documentation that prevented agreements from being reopened by incorporating 
something akin to a release. However, that particular rug may have been pulled 
from under the parties’ feet by the present decision, whereby an agreement which, 
on any sensible interpretation, clearly disposed of matters arising from the 
contractual relationship (at the least) is found not to include something which has 
come about through a change in the law. 

The majority of the Law Lords, perhaps or perhaps not, mindful of the 
implications of this, hinted that this had come about by some sort of drafting failure. 
If a change in the law is anticipated with sufficient precision so as to be explicitly 
covered by the terms of the release (after the decision in this case there is little scope 
for arguing for anything implicit), then it is likely that the parties would have taken 
this into account in the terms of the settlement i.e. it would have been in their 
contemplation. It is when no such change is anticipated that, of its very (unknown) 
nature, it cannot be taken into account either in terms of the quantum of payment‘? or 
the wording of the release. So what is the draftsman to do? What form of words can 
be concocted to make it ‘language which left no room for doubt’? Would it have 
been sufficient to add, after ‘claims ... that exist or may exist’, ‘whether brought 
about by a change of the law or otherwise’? If this would resolve the situation all to 
the good, but this is surely contained within the reference to claims that ‘may exist’ 
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and, more significantly, it is, in any event, still an expression of generalities. What is 
the draftsman to make of Lord Clyde’s statement that: ‘Even without formulating 
any definition of the precise scope of the agreement, it seems to me that if the parties 
had intended to cut out a claim of whose existence they could have no knowledge 
they would have expressed that intention in words more precise than the generalities 
which they in fact used’ (emphasis added)? Lord Bingham suggested that: ‘If the 
parties had sought to achieve so extravagant result they should have used language 
which ... might at least have alerted Mr Naeem to the true effect (on that hypothesis) 
of what he was agreeing’.5! Far from covering remote possibilities so as to make 
them ‘extravagant’, documents such as these are widely used by lawyers who need to 
advise their clients that matters have been concluded once and for all.** Releases of 
this nature are drawn in such wide terms to cover anything that the parties might not 
have anticipated. That is their purpose. Moreover, Lord Clyde is a distinguished 
judge but even he might find it difficult to write with precision about something he 
does not know about. The implication of the majority decision is that a release can 
never apply to a claim that the parties do not know about. It is simply disingenuous 
to imply that the document could have been drafted to cover this. 

Further, as Lord Hoffmann suggested, the decision is plain wrong in the context 
of business efficacy. Why should not parties be able to enter into these sorts of 
arrangements? Suppose that Mr Naeem had been paid £20,000 for the release? Or 
£50,000? The amount paid cannot possibly alter the basis of the majority 
judgments. However, if one considers the case in terms of a more substantial 
consideration, the flaws in the decision are thrown into sharp relief. Furthermore, 
if, as it appears, BCCI paid £2.5 million for nothing, if Mr Naeem successfully 
pursues his stigma damages claim, would there by any set-off? Almost certainly 
not, because, it would be argued that BCCI had still, at least in theory, paid to be 
free of other unidentified claims, although since these were clearly not in the 
contemplation of the parties and hence not described in precise language, in 
practice they would not be covered by the terms of the release. 

Arguably, the only sensible interpretation of Lord Bingham’s view that the 
parties should ‘have used language which left no room for doubt’ results in the 
oxymoron whereby the parties should have made a particular reference to 
something that no one knew about. Lord Nicholls seems to acknowledge this, but 
seems to have been influenced, albeit unconsciously by the Kleinwort Benson 
decision, so that when ‘a retrospective change in the law’ comes about, the normal 
approaches to the construction of a document are suspended, or, perhaps, 
irrelevant. 


Unconscionability 


The majority decision did not address this point. In consequence, the judgments of 
Sir Richard Scott V-C and Chadwick LJ, in the Court of Appeal, are the only 
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effects of this decision, a court would declare it to be ‘sufficiently precise’, but that would not be m 
accordance with the arguments deployed by the majority of the House of Lords. 

54 n2 above, 971. 
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judgments to support a finding of unconscionability. First, it had been 
acknowledged throughout that there are no equitable rules of construction, so . 
the issues of construction and unconscionability were to be kept separate. On the 
latter issue Lord Hoffmann took the view that if parties willingly enter into a 
release for good consideration there is nothing unfair in the transaction, unless 
there is a suggestio falsi or suppressio veri. Although there had been concealment 
of the fraud and it was reprehensible ‘in relation to the depositors and the public at 
large ... there was no reason to think it in any way relevant to the bank’s dealings 
with Mr Naeem in 1990’. Accordingly I do not think that a case of suppressio veri 
has been made out. In other words, BCCI was not dishonest towards these 
employees when entering into this settlement. It is suggested that this is the correct 
approach, and that Sir Richard Scott V-C was wrong (Chadwick LJ drew a similar 
conclusion*’) to say that if BCCI were allowed to rely on the release it would 
reward dishonesty because it knew of its corrupt practices when Mr Naeem did not. 
This is treating the knowledge of the corrupt practice as being synonymous with 
knowledge of the stigma claim so that to say it would be unconscionable for the 
bank to rely on the release, is to retrospectively impute dishonesty in its dealings at 
the time the redundancy agreement and release were entered into. However, this 
ignores the fact that corruption or no corruption, both bank and employees had no 
idea that damages might be recoverable for ‘stigma’ so that even if the employees 
had known of the corruption almost certainly it would have made no difference to 
them entering into the agreement. Surely it is not wrong to insist that there should 
be some causative link between the bad behaviour and the bar on the claim for 
damages? Should not the success of the unconscionability argument depend on 
some concealment of the relevant facts ie in this case the possibility of the stigma 
claim? If so, Buxton LJ goes some way towards recognising this point by stating 
that the ‘I do not think the touchstone of the principle is unconscionability, save in 
the very general sense of unreasonableness’.>8 

If the majority of the Law Lords felt that, one way or another BCCI should be 
punished for their corrupt practice, then it might be asked why they proceeded to 
decide the case on the construction issue, rather than on unconscionability. It was 
common ground that there had been no attempt to conceal the existence of the 
stigma claim. Lord Nicholls specifically said that there had been no sharp practice 
on the part of BCCI. It is arguable, therefore, that, in the absence of sharp practice, 
the majority of the House of Lords were not confident that they could construct 
effective arguments in support of unconscionability. 

Could it simply be said that, in a general sense, it would be unreasonable or 
inequitable for the bank to take the benefit of the release? In other words, even 
though the decision in Bell v Lever Bros means that there is no obligation of 
disclosure, nevertheless, this should be confined to situations where there is a 
contractual wrongdoing that falls short of corruption. This is arguable, although it 
still does not satisfy the causation requirement, if such a requirement can be made. 
Furthermore, it is arguable that Lord Hoffmann’s reference to the prospects of 
success of these claims effectively disposes of this approach: 


there is not reason why BCCI should not rely upon the release. My Lords, I do not think that 
there is any injustice in this result. Of course I sympathise with Mr Naeem. ... The claim 





55 In the Court of Appeal, n 5 above, 58; ın the House of Lords, n 2 above, 969. 
56 n 2, above, 985. 

57 15, above, 76. 

58 ibid 78. 
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that his subsequent difficulties in finding another job are attributable to his having worked 
for BCCI is however, extremely speculative. ... Four of the [unsuccessful] cases tried by 
Lightman J appear to have concerned employees who were dismissed by the liquidators 
when the bank collapsed in 1991. By contrast, Mr Naeem and the others [were] made 
redundant in 1990. ... The present position is that this vastly expensive litigation, which has 
been twice to the House of Lords and given rise to two lengthy trials ... has produced 
benefits for no one except the lawyers involved and has been at the expense, not of the 
fraudulent villains but of the public and the unfortunate creditors of BCCI. 


Undue Influence in the House of Lords: Principles 
and Proof 


Rick Bigwood* 


Few areas of law have struggled so unsuccessfully for satisfactory doctrinal 
exposition and analysis as the equitable jurisdiction to relieve against undue 
influence in the procurement of an inter vivos transaction. Judges and scholars 
have observed that ‘the precise bounds of ... undue influence are not easily 
extracted from the decided cases’;! that ‘[tJhere is no head of equity more difficult 
of application’ 2 and that ‘[s]uch cases do not depend on legal categories 
susceptible of clear definition and giving rise to definite issues of fact readily 
formulated which, when found, automatically determine the validity of the 
disposition’ .? 

That the resolution of undue influence claims depends upon a ‘meticulous 
examination of the facts’* does not relieve courts of the responsibility of settling 
and describing, in meaningful and consistent language, the nature and conceptual 
boundaries of the jurisdiction in the abstract. In order to achieve adequate 
conceptual tractability, if not sharp boundaries, it is important that courts erect, and 
then operate within, coherent intellectual frameworks for approaching, organising, 
and understanding the distinct factual and doctrinal criteria upon which the law of 
undue influence rests. They must avoid abandoning the doctrine to ‘an unstructured 
wilderness of fact and circumstance’, or, worse, intermixing undue influence and 
other exculpatory categories (especially duress, unconscionable dealing, breach of 
confidence, and misrepresentation). Although in practice claims may involve 
overlapping elements of pressure, oppression, deception, betrayal, persuasion, and 
the like, the theoretical lines of demarcation among the various categories 
mentioned remain crystalline at the abstract conceptual level. Were it otherwise, so 





59 n 2 above, 985, 986. 
* The University of Auckland. I am grateful to an anonymous referee for helpful comments on this note in 
draft. 


1 ASB Bank Ltd v Harlıck [1996] 1 NZLR 655 (CA) at 658 per Gault J. 

2 D. L. McDonnell and J. G. Monroe (eds), Kerr on the Law of Fraud and Mistake (London: Sweet & 
Maxwell, 7th ed, 1952) 224. 

3 Jenyns v Public Curator (Qld) (1953) 90 CLR 113 (HCA) at 119 per Dixon CJ and McTiernan and 
Kıtto JJ. 

4 National Westminster Bank plc v Morgan [1985] AC 686 (HL) at 709 per Lord Scarman. 

5 cf D. Tiplady, ‘The Limits of Undue Influence’ (1985) 48 MLR 579 at 580. 
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that undue influence could not rightly claim independent territory within the 
universe of doctrines conceived to discipline abuses of interpersonal power in 
consensual transactional contexts, then conceptual economy should command its 
excision from that universe (and its subsumption into some other appropriate 
category). 

Enter Royal Bank of Scotland plc v Etridge (No 2),° the House of Lords’ latest 
instalment on the subject. Although the case — comprising eight conjoined appeals 
from the English Court of Appeal — is primarily concerned with exploring (and 
ultimately greatly extending) the operation of the constructive notice doctrine laid 
down in Barclays Bank plc v O’Brien,’ the House pondered the general nature and 
principles of the equitable jurisdiction to relieve against undue influence. It is to 
that aspect of the case that this comment is directed.® 

Although the House’s excursion into ‘first principles’ of undue influence was 
mostly unnecessary for the purposes of the various claims under appeal,” such a 
foray might well be thought welcome in the light of the House’s earlier signal in 
CIBC Mortgages plc v Pitt ‘that the exact limits of the decision in [National 
Westminster Bank plc v] Morgan{'°] may have to be ‘considered in the future’ .!! In 
particular: 


The difficulty is to establish the relationship between the law [of undue influence] laid down 
in Morgan and the long established principle laid down in the abuse of confidence cases viz. 
the law requires those in a fiduciary position who enter into transactions with those to whom 
they owe fiduciary duties to establish affirmatively that the transaction is a fair one ... [This] 
principle is founded on considerations of general public policy, viz. that in order to protect 
those to whom fiduciaries owe duties as a class from exploitation by fiducianes as a class, 
the law imposes a heavy duty on fiduciaries to show the righteousness of the transactions 


6 [2001] 3 WLR 1021; [2001] 4 ALL ER 449 (hereinafter: ‘Etridge’). 

7 [1994] 1 AC 180 (HL). 

8 Doubtless many discussions will be published on the financier ability issues arising out of Etndge, 
which issues are of the greatest practical importance to those in the secured loan transaction market. 
By focusing here on a tangental part of the reasomng in Etridge only, I hope to make a modest 
academic contribution to the law of undue influence as it applies between wrongdoer and complainant 


8 

(fancier) and the party claimmg to have been unduly mfluenced (the plaintiff surety), or an agency 
relationship between the defendant and the third-party undue influencer (usually a spouse or an 
emancipated child of the plaintiff), there can be no question of the defendant itself being guilty of 
‘undue influence’ vis-a-vis the plaintiff. As between the defendant and plaintiff in such situations, the 
vulnerability of the transaction must depend upon some other exculpatory reason than relational 
undue influence (for example, unconscionable dealing, special equity, or the O’Brien constructive 
notice doctrine, whichever 1s the best legal solution to the problem in the tripartite cases). 

9 As Lord Scott correctly notes in his speech, undue influence (at least that of the relational kind) 1s an 
unlikely contingency as between a husband and his wife who is offenng to charge her interest ın the 
matrimonial home in favour of a financier as security for the husband's (or his business entity’s) 

sought 


panciples by courts in order to afford protection to wives (ar equivalent persons) in the secured loan 
transaction market can only lead to hard cases making bad law. In only one of the appeals — Barclays 
Bank plc v Coleman — was there a real possibility of true undue influence based on the debtor's and 


appearing to them that Mrs Coleman had been properly advised before executing the 
charge documentation in favour of the bank). 

10 n4 above (hereinafter: ‘Morgan’) 

11 [1994] 1 AC 200 (HL) at 209 per Lord Browne-Wilkinson. 
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they enter into with those to whom they owe such duties. ... Unfortunately, the attention of 

this House in Morgan was not drawn to the abuse of confidence cases and therefore the 

interaction between the two principles (if indeed they are two separate principles) remains 

obscure .... 
The reader who seeks insights from Etridge into the relationship or interaction 
between undue influence and wider fiduciary principles will be disappointed. To 
the extent that any relevant connection between the two areas of law can even 
remotely be gleaned from their Lordships’ speeches, what results is too shallow 
and inconclusive in its purport to qualify as illumination of the issue for the future. 
For much of the discussion of so-called ‘presumed’ undue influence in Etridge 
concerns the (minimum) evidentiary conditions preliminary to arousal of the 
‘presumption’ (ie factual inference) of undue influence as between the parties to 
such a claim. The House, quite rightly, held that there were two such conditions 
needing to be shown by the party alleging to have been unduly influenced by 
another. For convenience I shall call them (1) ‘relationship of influence’, and (2) 
‘suspicion of abuse’ (of said relationship/influence). 

Obviously, each criterion requires elaboration denied by space limitations in a 
comment of this nature. Suffice it to say for present purposes that if, as I believe, 
undue influence is a category within the framework of fiduciary regulation, this 
fact must ultimately inform the process of reasoning from criterion (1) above — the 
‘duty’ — to criterion (2) — the ‘breach’. However, even if it were possible to 
entertain Etridge as unequivocally supporting the proposition that criterion (1) 
comprehends ‘fiduciary’ (or fiduciary-like) obligation, ' it is hopeless to regard the 
House’s sequel approach to criterion (2) as necessarily connected to that 
comprehension. On the contrary, the processes adopted in respect of each criterion 
are potentially discrepant. Only concentrated assault upon the ‘difficulty’ reserved 
in the above-quoted passage from Pitt might have alerted the differently 
constituted House in Etridge to the need for intellectual consonance between the 
criteria preliminary to activating a presumption of undue influence. 

In this comment I discuss briefly the interactive conceptual relationship between 
the special relationship of influence and the process by which a court ‘presumes’ 
(infers) abuse of that relationship. The first criterion speaks to the nature of undue 
influence as a form of conflictual liability. This in turn destines the approach taken 
(or that ought to be taken) to the second criterion above!* — an approach that is 
entirely a manifestation of how equity regulates against the risk of conflicts of 
interest and duty. 


On the nature of undue influence 


As with certain other well-established exculpatory doctrines known especially to 
equity, undue influence is concerned to discipline unfair advantage-taking 


12 ibid 

13 To be clear, I do not regard their Lordahipa’ speeches as necessarily so supportive, at least beyond the 
‘typical’ undus influence claim On the contrary, there seems to be an implicit rejection of the . 
proposition at one point in Lard Nicholls’ speech (see also n 42 below.) Such a rejection 1s, however, 
hastily asserted rather than grounded in authomty or conceptual reflection on the point. See text 
accompanying n 44 below, passim. 

14 Obviously, it will also destins the steps that must be taken by the influential party who hopes to rebut 
the presumption arising through satisfaction of criterion (1) and criterion (2) above. 
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(‘exploitation’ or ‘victimisation’) in interpersonal transactional encounters.'> Its 
function is not to relieve foolish, reckless, extravagant, or improvident people from 
their bad bargains or regretted gifts. The jurisdiction is subject, first and 
foremost, to the liberty principle (utmost freedom to dispose of one’s property as 
one chooses),’” but it also assists to define what ‘liberty’ means in this connection 
by reference to the processes by which transferees of property may, relative to 
equity’s ‘conscience’, legitimately procure or accept the assent of their transferors. 
Substantive unfairness is not a constituent element of such definition, hence not an 
ingredient of the complaint itself.'® Special pleading from some within the 
restitutionary school apart,’? ‘{ujndue influence has a connotation of impropriety. 
In the eye of the law, undue influence means that influence has been misused’. 
As mentioned, other equitable doctrines also seek to regulate against interpersonal 
exploitation in voluntary or consensual transactional contexts, most notably uncon- 
scionable dealing, which is commonly regarded as sharing a conceptual identity with 
undue influence.”! But there is an added dimension of impropriety in the 
victimisation that occurs by way of undue influence (at least that of the ‘relational’ 
kind). It involves a greater wrong. For implicated in the victimiser’s exploitation of 
his victim in this context is a breach of fiduciary responsibility toward her. This bears 
vitally upon our understanding of the special way in which this exculpatory doctrine 
is administered in equity, for example by way of contrast with unconscionable 
dealing. Unconscionable dealing does not involve, as it were, an ‘attack from 
within’ .” The parties’ interests and freedoms in each situation are not weighed and 
balanced in the same way; neither should they be.” This militates against merger of 
undue influence and unconscionable dealing at the operational (doctrinal) level. 


15 See, eg Tate v Williamson (1866) LR 2 Ch App 55 at 61 per Lord Chelmsford LC; Alicard v Skinner 
(1887) 36 Ch D 145 (CA) at 182-183 per Lindley LI; Johnson v Buttress (1936) 56 CLR 113 (HCA) 
at 134 per Dixon J; Contractors Bonding Ltd v Snee [1992] 2 NZLR 157 (CA) at 165 per Richardson 
J; Louth v Diprose (1992) 175 CLR 621 (HCA) at 627-628 per Brennan J, Bank of Credit and 
Commerce International SA v Aboody [1990] | QB 923 (CA) at 969 per Slade LJ, Etridge, n 6 above, 
1029-1030, paras 9, 10, and 11 per Lord Nicholls. 

16 See, eg Bridgeman y Green (1757) 97 ER 22, Wilm 58 at 60 per Lord Wilmot LC; Brusewitz v Brown 
(1923) 42 NZLR 1106 (CA) at 1109 per Salmond J; Tifton v Sperni [1952] 2 TLR 516 (CA) at 519 
per Sur Raymond Evershed MR. 

17 See, eg Brusewitz v Brown, ibid; Bank of New South Wales v Rogers (1941) 65 CLR 42 (HCA) at 54 
per Starke J; Allcard v Slanner, n 15 above, 157 and 168 per Kekewich J, 190 and 191 per Bowea LI. 
An exemplary case study in the pnority of the liberty principle in this area is Re Brocklehurst’s Estate 
[1978] Ch 14 (CA). 

18 CIBC Mortgages pic v Prt, n 11 above, 208H per Lord Browne-Wilkinson, confirmed in Emdge, n 6 
above, 1030, para 12 per Lord Nicholls. 

19 Notably, P. Birks and N. Y. Chin, ‘On the Nature of Undue Inftuence’, ın J. Beatson and D. 
Friedmann (eds), Good Faith and Fault in Contract Law (Oxford: Clarendon, 1995) ch 3. cf my 
‘Undue Influence: “Impaired Consent” or ‘Wicked Explottation’’”” (1996) 16 OJLS 503. 

20 Etridge, n 6 above, 1034, para 32 per Lard Nicholls. Cf. Re Brocklehurst’s Estate, n 17 above, 39 per 
Bridge LJ, observing that even a layperson ‘would assume that the legal concept of undue influence 
must, by the very label which the law puts on it, import some stigma of impropriety or fault’. 

21 Cf. Louth v Diprose, n 15 above, 627 and 628 per Brennan J; IL. J. Hardingham, ‘Unconscionable 
Dealing’, in P. D. Finn (ed), Essays in Equity (Sydney LBC, 1985) 1 at 18. Some judicial attempts at 
distinction are incapeble of sustaining much analysis: eg, Commercial Bank of Australia v Amadio 
(1983) 151 CLR 447 (HO) at 474 per Deane J; and the majonty of the High Court of Australia in 
Bridgewater v Leahy (1998) 194 CLR 457 at 477-478. For cntcism of such attempts at 
differentiation, see my ‘Conscience and the Liberal Conception of Contract. Observing Basic 
Distinctions (Part I)’ (2000) 16 Journal of Contract Law 191 at 221. 

22 This is an expression used by Flannigan to describe the hypocrisy, infidelity, and betrayal involved in 
fiduciary opportumsm: R Flannigan, ‘Fiduciary Regulation of Sexual Exploitation’ (2000) 79 
Canadian Bar Review 301 at 302 and 305. 

23 To be sure, in the unconscionable dealing situation, the law must be concerned with preserving 
optimum freedom for the advantaged party in the relationship, since his freedom is equally at stake as 
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Separating the classes of undue influence: undue influence tout court 


It is common knowledge that, as the law of undue influence was applied and 
developed by the Court of Chancery, it developed into two distinct heads, or 
classes: ‘actual’ undue influence and ‘presumed’ undue influence (or, as they are 
commonly denominated nowadays, ‘class 1’ undue influence and ‘class 2’ undue 
influence, respectively). Class 2 undue influence is further divided into two 
subcategories: ‘class 2A’ undue influence and ‘class 2B’ undue influence. The 
distinction between class 2A and class 2B undue influence is not substantive but 
forensic only. It relates to the manner in which the first criterion of class 2 undue 
influence — the special relationship of influence — is proved by the claimant: either 
it is established by virtue of a well-recognised, status-based antecedent relationship 
of influence (solicitor—client, parent-child, spiritual adviser~advisee, etc) 24 _ class 
2A undue influence — or it is specifically proven to exist in fact between the parties 
to an ad hoc antecedent relationship: class 2B undue influence. 

Although there is no decisive ruling on the point, the House in Etridge seems 
mostly to conserve the intellectual (if not epistemological) distinction between the 
classes of undue influence. Lord Clyde, however, doubts the accuracy and utility of 
classifications in this area.” His Lordship regards the labels of ‘actual’ and 

‘presumed’ undue influence as terminologically inapt (as not bearing their actual 
meaning) and ‘illogical’ (as appearing to ‘confuse definition and proof’).”© He also 
questions the utility of further subdivision within class 2 undue influence.” 

Granted, the labels of ‘actual’ and ‘presumed’ undue influence are misleading. 
As the House itself makes clear in the subject case, all successful claims in this 
area involve undue influence that is ‘actual’ in the sense that the claimant has made 
out her case against the wrongdoer. The difference is that in some cases — of so- 
called ‘presumed’ undue influence — she succeeds by way of factual inference from 
minimum primary facts proven by her that are not satisfactorily controverted by 
evidence adduced by the putative wrongdoer.” 


the disadvantaged party’s like freedom ın the relationship, the parties by hypothesis being ‘at arm’s 
length’ (albeit not on an equal footing). In the fiduciary (relational undue influence) situation, 
however, the ascendant party’s freedom 1s not equally at stake, since one starts with the assumption or 
mmpositon of a responsibility on his part to subordinate his freedom to that of the other party, at least 
in respect of matters that fall within the scope of their special relation. 
24 Although there ıs insufficient space to argue the point here, a strong case can be mounted for abolition 
of the class 2A presumptive relationships. The formal external relationship between the parties should 
Sy gee eee ee De ee 
whether influence existed in fact between the particular parties to the impugned transaction or not. In 
Etridge, however, Lord Nicholls states that, m the class 24 cases, the law presumes irrebutably that 
the first-named in the relationship has influence over the second-named: n 6 above, 1031, paras 18 (cf 
also ibid 1048, para 85). With respect, this defies both precedent (cf. Goldsworthy v Brickell [1987] 
Ch 378 (CA) at 401 per Nourse LJ) and logic (cf P. D. Finn, Fiductary Obligations (Sydney: LBC, 
1977) 85, para 178). 
aa 1050, para 92. 


BRE 


ibid. 

Three of their Lordships draw a direct analogy with the operation of the doctrine of res ipsa loquitur 
at common law: n 6 above, 1031, para 16 per Lord Nicholls; bid 1056, para 107 per Lord Hobhouse; 
ibid 1061, para 116 per Lord Scott. This analogy is a fair but limited one. It is problematic to the 
extent that it risks implying a level of suspicion of abuse in this context that, given the fiduciary 
connection, is too high See the closing paragraph of this comment below. 
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Still, substantive discriminations do lurk behind the infelicitous nomenclature so 
as to warrant division of undue influence into independent conceptual classes. 
These concern the type of relational environment within which the opportunity for 
abuse of the ascendant party’s capacity to influence occurs, hence in the type of 
‘influence’ being exploited in each case. Typically, the class 1 cases involve 
conduct that is straightforwardly coercive or deceptive. Such conduct can equally 
occur within arm’s length relationships as those subject to fiduciary regulation; 
there is nothing necessarily ‘special’ about the ‘influence’ that exists or is 
exercised in the class 1 cases. Such cases could readily be absorbed into other 
appropriate exculpatory categories, notably duress (including lawful-act duress), 
misrepresentation, or unconscionable dealing, as the case may be. Alternatively, 
the class 1 cases could simply be relabelled to avoid the terminological problems 
noted by Lord Clyde. Since virtually all of the reported class 1 cases involve 
coercion (ordinarily by way of ‘blackmail’-type pressure), the badge of ‘undue 
pressure’ could be used to distinguish this area of law from common law duress 
proper, if, for whatever reason, distinction is desired. 

Class 2 undue influence, in contrast, is a species sui generis, aimed at an entirely 
distinct concern. It is bound to a special antecedent ‘relationship of influence’ that 
is both the context and the source of the alleged victim’s vulnerability to the 
exploitation of which he or she subsequently complains. Such a relationship is one 
‘in which fiduciary characteristics may be seen’.”” The ascendant party in the 
relationship is under a ‘duty’ 

to use his position of influence in the interest of no one but the man who is governed by his 

judgment, gives him bis dependence and entrusts him with bis welfare.» 


By this light, undue influence involves the misuse (hence abuse) of influence that 
the influential party has knowingly acquired, or is deemed knowingly to possess, 
for the other party’s purposes rather than his own. A fiduciary breach is implicated 
in the ‘victimisation’ for which the law affords relief in this area, fiduciary 
influence being the ‘mechanism’ through which that victimisation is achieved. Free 
and conscious use of ‘fiduciary’ influence for unauthorised self-serving purposes is 
ex hypothesi ‘undue’ influence in this context, even though the complainant can 
identify no specific overt act of causative wrongdoing. The influential fiduciary 
may of course be a coercer,°’ but typically he is a wrongful persuader” who works 
with his victim’s will rather than against it. To be sure, the ascendant party’s mode 
of exercising influence in the class 2 cases is an inconsequent fact. For regardless 
of how fiduciary influence is exercised, the fact that the influence is exercised at all 
in a manner inconsistent with the defined and limited purposes of the parties’ 
special relation affords a sufficient exculpatory reason (other things being equal) to 
reverse the impugned transaction as against the conflictual wrongdoer. 

Given the entirely distinct concern(s) of class 2 undue influence, we would do 
better to adopt a label for the jurisdiction that both bears its true meaning and 
distinguishes the class 2 cases substantively from the class 1 cases. The current tag 


29 Johnson v Buttress, n 15 above, 135 per Dixon J. 

30 ibid. 

31 To the extent that he does not disclose his conflictual interests, he is invariably a deceiver. 

32 Lond Nicholls in Etridge uses the language of ‘persuasion’ very loosely, whereas technically ıt means 
to influence a person’s choices or actions by giving her reasons — typically, and in particular, ones that 
constitute the premises of an argument that appeals to the person’s (self-percerved) interests or 
principles. It 1s, therefore, qute distnct from deception and coercion, which obviously comprise 
different modes of ‘mfluencing’ someone’s behaviour or of exercising ‘power’ over her. Generally, 
soe A. de Creapigny, Power and Its Forms’ (1968) 16 Political Studies 192. 
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of ‘presumed’ undue influence does not adequately distinguish these cases, since it 
is directed at proof rather than definition. Definition requires that the terminology 
in this area be settled by reference to the existence (or otherwise) of a special 
antecedent relationship of influence between the transacting parties. For this 
reason, we should adopt Peter Birks’s nomenclature of ‘relational undue influence’ 
to capture the class 2 cases, and ‘non-relational undue influence’ to capture the 
class 1 cases.” (As mentioned, however, I would prefer terminology in respect of 
the class 1 cases that omits altogether reference to ‘undue influence’, for example, 
‘undue pressure’.) The critical theoretical line thus lies between ‘relational’ and 
‘non-relational’ undue influence. Relational undue influence should be regarded as 
undue influence tout court, and it is to that form of undue influence alone that the 
earlier-quoted passage from Pitt relates and to which this comment is directed. 


On the fiduciary nature of relational undue influence 


There is insufficient space here to defend fully the proposition that, despite its 
separate administration by courts, relational undue influence is a category within 
the fiduciary regulatory framework, and as such its doctrinal criteria are 
(contextual) reflections of a fiduciary accountability regime.** I insert in 
parentheses the word ‘contextual’ because, as should be obvious, the analysis in 
relational undue influence cases does not replicate exactly that in the wider breach 
of confidence arena. Fiduciary regulation is so universal and dynamic that, 
perforce, courts must be sensitive to peculiar features of particular situations in 
which fiduciary concepts are invoked. But this does not imply that different 
conceptual or substantive concems are involved in each situation. > The interests 
protected and the broad mischief sought to be avoided by each area of law are 
identical. Both relational undue influence and regular breach of confidence fall 
within the ambit of the same policy goal of maintaining the integrity of ‘trusting’ 
relationships or institutions, essentially by deterring exploitation by those who 
purport (or who are required) to act for or on behalf of or in the interests of others 
(rather than in pursuance of a contrary self-interest or conflicting duty). 

In essence, the law regulates fiduciary relationships or functions by 
proscribing” a fiduciary’s use, or possible use, of the opportunities his position 
gives him to act inconsistently with his special responsibility to act loyally in the 
interests of his beneficiary.” In practice, the content of such proscription is 
reflected in two (here entirely overlapping’*) rules: the ‘profit rule’ and the 
‘conflict rule’. These ‘rules’ are merely descriptions of the disabilities (and 
corresponding immunities) associated with a party being identified as a ‘fiduciary’ 


33 P. Birks, An Introduction to the Law of Restitution (Oxford: Clarendon, 1985) 184. 

34 Convenient discussions of the proposition can be found in R. Flannigan, “The Fiduciary Obligation’ 
(1989) 9 OJLS 285 and P D. Finn, ‘The Fiduciary Principle’, in T.G. Youdan (ed), Equity, 
Fiduciaries and Trusts (Toronto: Carswell, 1989) ch 1. 

35 According to Flannigan, the difference between wider fiduciary breach and relanonal undue influence 
lies merely in the particular mechanism of the abuse of the fiduciary-cum-influential party’s fiduciary 
office: n 22 above, 303. 

36 cf Breen v Willams (1996) 186 CLR 71 (HCA) at 113 per Gaudron and McHugh JJ, and at 137-148 
per Gummow J; Pilmer v Duke Group Ltd (in liq) (2001) 180 ALR 249 (HCA) at 271, para 78 per 
McHugh, Gummow, Hayne, and Callinan JJ. 

37 Iuse the word ‘beneficiary’ here merely for convenience and not to imply a formal trust relationship. 
By its use I mean ‘beneficiary to the fiduciary expectation’ (in the widest possible sense). 

38 Where there is an authorised profit gained from one’s fiduciary postion of trust or influence, there has 
been a conflict of duty and interest. Thus, any self-dealing situation by a fiduciary will straddle the 
two rules. 
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relative to another. They do not preclude the fiduciary from ever benefiting from 
his beneficiary. However, should he happen to do so, he is bound to show 
affirmatively that the advantage received was the product of a dealing on an equal - 
footing and at arm’s length — that it was freely and informedly consented to by the 
beneficiary — or was otherwise authorised in law. This is reflected in the fiduciary’s 
evidential onus of proof that follows from apparent conflictual dealing in this 
context, which includes the ‘presumption’ of wrongdoing in a relational undue 
influence situation. 

In Australia, the elemental ‘fiduciary’ nature of relational undue influence is 
incontrovertible; and, at least until Morgan, it was immured in English law as 
well.*° Regrettably, in addressing the ‘first principles’ of relational undue 
influence in Etridge, the House does not explicitly dissect the line of cases prior 
to Morgan (or even after it*!) on this particular point. In describing the relationship 
of influence central to relational undue influence law, Lord Nicholls (for 
example**) adopts an idiom that is classically fiduciary in its purport: 


In cases [of relational undue influence] the influence one person has over another provides 
scope for misuse without any specific overt acts of persuasion. ... Typically this occurs 
when one person places trust in another to look after his affairs and interests, and the latter 
betrays this trust by preferring his own interests. He abuses the influence he has acquired. 
... [This class of case comprehends situations] in which it was the duty of one party to 
ae E es Beate a it il? E . [or] where one party owed the other 
an obligation of candour and protectio. 


But his Lordship did not see this as necessarily exhaustive of the cases: 


39 Johnson v Buttress, n 15 above, 135 per Dixon J, Breen v Williams, n 36 above, 82 per Brennan CJ. 
See also Union Fidelity v Gibson [1971] VR 573 (SC Vic) at 576 (pancaple ‘5.’ and the authorities 
noted therein) and 577 per Gillard J; Cowen v Piggott (1989) 1 Qd R 41 (Pull Ct) at 44 per 
McPherson J (as quoted by Connelly J in the Full Court). For New Zealand, see Coleman v Myers 
[1977] 2 NZLR 225 (CA) at 331-332 per Cooke J. For the United States, see the Restatement 
(Second) of Contracts, § 177(1). 

40 See, og Billage v Southee (1852) 9 Hare 534, 540; 68 ER 623, 626 per Su G J Tumer VC; Tate v 
Williamson, n 15 above, 60 per Lord Chelmsford, Tyfton y Sperni, n 16 above, 522 per Sir Raymond 
Evershed MR and 530 per Jenkins LJ; Lloyd’s Bank v Bundy [1975] QB 326 (CA), especially the 
judgment of Sir Enc Sachs, O'Sullivan y Management Agency & Music Ltd [1985] QB 428 (CA) at 
448-449 per Dum LJ 

41 Goldsworthy v Brickell, n 24 above, 400-401 per Norse LJ. 

42 The other members of the House are even more equivocal than Lord Nicholls about the elemental 
‘fiduciary’ properties of relational undue influence law. Lord Hobhouse describes the class 2 undue 
influence cases as ‘necessarily involv[ing] some legally recognised relationship between the two 
parties’, the result of which ‘one party is treated as owing a special duty to deal fairly with the other. 
.. Typically they are fiduciary or closely analogous relationships” n 6 above, 1054, para 104. 
Reference to the word ‘typically’ indicates that other types of relationship may be included, but we 
are not told what these are. Reference to the relationship being one in which one party owes a ‘special 
duty to deal fairty with the other’ 1s so vague as to be umlhummating. Incorporation of a notion of 
fairness is still to beg the question entirely. General arm’s length relationships can give rise to broad 
duties of ‘fairness’ (eg, not to coerce or mislead), as can specific relationships that are not part of 
relational undue influence law, for example, relationships of special advantage within the doctrine of 
unconscionable dealing. His Lordship (ibid 1054-1055, para 104) gives the example of a solicitor 
owing a duty to ‘deal fairly’ with bus client, but this in tum fails to distinguish the breach of 
confidence cases from relational undue influence (which are fiduciary in virtue of a different sort of 
‘trusting’ relationship) Lord Scott, in his speech, speaks of relationships of ‘trust and confidence’ 
(see, eg ibid 1076, para 158-159) but appears to give tt no special meaning indicating that fiduciary 
trust and confidence is necessarily intended. In para 160, for example, his Lordship speaks of a wife 
baving ‘trust and confidence’ in ber husband's ability to make financial and business decisions, but 
this does not necessarily imply that ‘fiduciary’ disabilities and smmonities are thereby established 
between he parties. In all rather disappointing as a purported exercise in clarification 

43 ibid 1029, para 9 (emphasis supplied) 
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The principle is not confined to cases of abuse of trust and confidence. It also includes, for 
instance, cases where a vulnerable person has been exploited.“ 


This statement is somewhat puzzling for want of a concrete example that is, after 
analysis, incapable of being accommodated by the traditional ‘fiduciary’ 
conception of the special ‘relationship of influence’ integral to the class 2 undue 
influence claim. It is not a knockdown argument against the exclusivity of such a 
conception to that particular claim, since by hypothesis the parties’ encounter may 
have been subject to the fiduciary principle just in virtue of a peculiar power/ 
dependency relationship extant between the complainant and the alleged 
Pa fiduciary at the time the impugned transaction was consummated inter 

5 Indeed, in the absence of an exclusive illustration in support of the 
mata Lord Nicholls’ attempt to comprise, under the rubric of ‘relational’ 
undue influence, the allegedly distinct cases of ‘abuse of trust and confidence’ and 
‘exploitation of a vulnerable person’ (outside a trusting and confidential relation) 
simply .begs the critical question of where the real points of similarity and 
difference lie as between these two complaints. $ At worst, it is liable to perpetuate 
conceptual intermixture among class 2 undue influence and independent anti- 
exploitation exculpatory reasons in our law relating to transaction formation (such 
as coercion or class 1 undue influence, deceit, mistake, and unconscionable dealing 
simpliciter), each of which is better channelled through alternative doctrinal 
vehicles that administer distinct concerns. 

I note in passing that Stuart-Smith LJ made a similar remark in support of not 
confining undue influence law to ‘abuse of confidence’ principles when Etridge 
was in the Court of Appeal,“ so perhaps Lord Nicholls was merely confirming a 
point made in the lower court. But Stuart-Smith LJ’s statements on this issue are 
also unilluminating, despite his purporting to furnish examples of situations of 
undue influence by way of exploitation of persons who are vulnerable otherwise 
than by virtue of a trusting and confidential relationship. In addition to not showing 
how his examples are perforce exclusive of the traditional ‘fiduciary’ 


44 ibid 1030, para 11. 

45 Sans elaboration of the point in the case itself, one 1s left only to speculate as to why the House in 
Etridge might have wished implicitly to reject (perhaps as fundamentally wrong) the argument that 
class 2 undue influence claims are defined and exhausted by an antecedent ‘fiduciary’ relationship of 
influence inter partes. My referee put it to me in his or her comments that rt is because ‘in this area of 
constructive notice, the bank is not even aware that it is dealing otherwise than in an arm’s length 
transaction, so the relation of confidence 1s imposed or imputed, and the bank cannot be expected to 
act exactly in the same way as if it were knowingly ın a fiduciary relation.’ But, with respect, this 
cannot be the reason. The issue in the Etridge/O’ Brien line of cases 1s not whether the bank should be 
treated ‘as if it were knowingly in a fiduciary relation’, but simply whether it can in law be regarded 
as privy to the wrongdoing of a third party (who /s in such a relation) by reason of ıts constructive 
knowledge/notce of such wrongdoing and its subsequent failure to take reasonable steps to satisfy 
itself that the surety entered into the umpugned transaction freely and with full information. There 1s 
no question of the bank itself having a relation of confidence ‘imposed upon’ or ‘imputed to’ it, as 
such. The issue in Etridge and O’Brien, therefore, is quite distinct from that in cases such as Morgan 
and Lloyd’s Bank v Bundy, where the issue 1s squarely one of the bank’s direct liability for undue 
influence (hence the mquiry in those cases as to whether the bank itself had ‘crossed the line’ between 
normal responsibilities and ‘fiduciary’ responsibilities vis-à-vis its customer or surety). My own 
hunch ıs that the House’s apparent rejection of the fiduciary ranonale as exhaustive of the class 2 
cases stems from its failure critically to analyse and conceptualise this area of law, and in particular to 
systematise it with a view to bringing conceptual order to the raft of legal and equitable doctrines 
currently PEOS T exploitation in voluntary dealıngs. 

46 Indeed, at a conceptual level, fiduciary responsibility can be characterised as ‘but one of a species of a 
more a generalized duty by which the law seeks to protect vulnerable people in transactions with 
others’: cf Hodgkinson v Simms (1994) 117 DLR (4th) 161 (SCC) at 173 per La Forest J. 

47 [1998] 4 All ER 705 at 711-712, 712B-E. 
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rationalisation of the class 2 cases, his Lordship’s remarks tend to conflate 
express influence by way of cheating or coercion that might occur within a 
‘confidential’ (ie, fiduciary) relationship and equivalent conduct that can occur in 
everyday arm’s length relationships as well (namely, class 1 undue influence). We 
have already noted how class 1 and class 2 are substantively different categories, 
and how class 1 undue influence has nothing necessarily to do with fiduciary 
principles. 

Lord Nicholls in Etridge then comments that several expressions have been used 
to capture the essence of the special relationship of influence in the class 2 cases: 


trust and confidence, reliance, dependence or vulnerability on the one hand and ascendancy, 
domination or control on the other. gerne OF Mese: deseapaons. 14; periset None- ial 


embracing. Each has its proper place.*® 


But this just misses the point that these labels are either synonyms of one another 
(within their respective clusters), or else, as between the two clusters, correlative 
concepts that are in a simple cause-and-effect relationship. Sometimes 
‘ascendancy, domination or control’ is the result of the concession or known 
existence of ‘trust and confidence, reliance or vulnerability’; >” at other times, 
vulnerability to influence occurs because of a domination that one party has 
acquired or naturally possesses over another.” The short point is that none of the 
labels in this area are meaningful tout court. They must always be supplemented by 
explanation (against the particular facts) to show that we are talking about ‘trust 
and confidence’, ‘reliance’, ‘vulnerability’, ‘ascendancy’, ‘domination’, ‘control’, 
etc, in the relevant sense”? — as importing ‘some quality beyond that inherent in the 
confidence that can well exist between trustworthy persons who in business affairs 
deal with each other at arm’s length’. Once that quality is presumed (in the class 
2A cases), or is found upon a ‘meticulous examination of the facts’ (in the class 2B 
cases), the one party’s ability to ‘influence’ the other will in itself constitute the 
relationship a ‘fiduciary’ one for the purposes of regulation in this area.” 


48 His Lordship, ibid C-D, cites Allcard v Skmner, n 15 above, and Im re Craig [1971] Ch 95. But each of 
these cases is entirely consistent with a ‘fiduciary’ account of the regulation involved in the class 2 
cases; indeed each can be regarded as an exemplification of it. The lady superior in Alicard was a 
‘trusted party’ (in the fiduciary sense) ın virtue of the special ‘advisory’ function habitually performed 
by spmtual leaders in relation to their devotees (not to mention in virtue of the particular rules of the 
sisterhood by which the donor m that case had become bound). The companion/housekeeper in Jn re 
Craig became an ad hoc ‘fiduciary’ because of the elderly donor’s known dependency on her ‘for his 
comforts and emotionally for ber compamionship and for her participation in hıs business affairs’, and 
because of her comparative powers, abilities, competency, managmg disposition, strong personahty, 
physical and mental toughness, etc. See ibid 119-120. Aa ‘a. Tesal of these features of the partion 
respective positions, Ungoed-Thomas J concluded that the companion/housekeeper ‘had a duty in the 
circumstances to advice [the elderly donor], and if not to advise him at any rate to take care of him, in 
the management and disposal of his property’: :bid 1204-B. This, certainly, is capable of being 
regarded as a fiduciary function on the part of the companion/housekeeper. 

49 n 6 above, 1030, para 11 

50 eg, Johnson v Buttress, n 15 above. 

51 eg, In re Craig, n 48 above 

52 Cf. Breen v Williams, n 36 above, 93 per Dawson and Toohey JJ (doctor-patient relationship). 

53 Lloyd's Bank v Bundy, n 40 above, 341G per Sir Enc Sachs. Typically, this quality is found when the 
ascendant party is, or can be taken to be, knowingly serving as a disinterested adviser or confidant to 
the claimant, or because the former knowingly occupies a position of authority, respect, or expertise 
vis-à-vis the latter See, eg Lloyd’s Bank v Bundy, ibid 341D per Sir Eric Sachs; Goldsworthy v 
Brickell, n 24 above, 401D per Nourse LJ. 

54 Note that what we are really talking about in this context are fiduciary functions rather than fiduciary 
‘relahonships’ simpliciter. It 1s trite that fiduciary functions may occur within relationships that are 
not ‘fiduciary’ for all intents and purposes: NZ Netherlands Society ‘‘Oranje’’ Inc v Kuys [1973] 2 All 
ER 1222 at 1225 per Lord Wilberforce. 
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Raising the ‘presumption’ of undue influence — the suspicion of 
abuse criterion 


As the House in Etridge confirmed, even if a special relationship of influence 
exists between the parties to an impugned transaction, the inference of causative 
undue influence is not drawn until, within the scope of the relationship, a 
transaction is entered into whose nature is such, or terms are such, as to indicate, 
prima facie, that the transaction was the result of exploitation by the ascendant 
party of his special position of influence over the subordinate co This is a 
welcome corrective to Lord Browne-Wilkinson’s adoption in Pitr” of the Court of 
Appeal’s unfortunate formulation of the law of class 2 undue influence in Bank of 
Credit and Commerce International SA v Aboody,*’ which distracts from the point 
that it is the transaction that takes place within the context of the parties’ special 
relation that arouses suspicion of undue influence and not the special relation 
itself. 

Needless to say, one’s view of the circumstances preliminary to arousal of 
suspicion of abuse in this area will be coloured largely by what one considers to be 
the true nature and rationale of relational undue influence. If one regards relational 
undue influence law as an incarnation of fiduciary regulation, one must also regard 
the suspicion of abuse criterion in this context as an exercise in the application of 
the conflict and profit rules that constrain a fiduciary from undisclosed and 
unauthorised conflictual (hence ‘unfair’) dealing with his beneficiary. 
Accordingly, administration of the criterion will reflect the approach taken by 
courts to actual or potential conflicts in the wider fiduciary realm. On this 
approach, when faced with an impugned transaction or dealing, a court simply 
asks: does the transaction or dealing, in the particular circumstances of its 
occurrence, disclose ‘a conflict or a real or substantial possibility of a conflict’? 
between the fiduciary’s personal interests and those in respect of whom his 
fiduciary responsibilities (here qua influence) are owed? Would the impugned 
transaction or dealing indicate to a reasonable mind an incentive that could 
possibly induce the ascendant party to use his influence? If so, the inference 
(‘presumption’) is that the ascendant party used his influence in a self-preferential 
way and hence, at least prima facie, acted inconsistently with the defined and 
limited d purposes for which he is deemed to have access to the subordinate party’s 
‘will’.™ Such an inference is based upon certain generalisations that the law makes 
in connection with the ‘risky’ combination of opportunity and temptation (‘human 
nature being what it is’®!), not to mention considerations that relate to the difficulty 
of monitoring and proving fiduciary defalcations. New generalisations are not 
created for each and every case, although the strength of the generalisation may 


55 See esp n 6 above, 1030, para 14, and 1032-1033, paras 2133 per Lord Nicholls; wid 1055-1056, 
para 105 per Lord Hobhouse; ibid paras 105, 154, 156, 158, 219, and 220 per Lord Scott. 

56 [1994] 1 AC at 189-190. 

57 n15 above, 953. 

58 cf Williston on Contracts, Jaeger (ed) (New York: Lawyers Cooperative Publishing, 3rd ed, 1937) vol 
13, §1625, 777: ‘It is not the existence of [the] relationship which 1s undue, but its misuse.’ This was 
clearly stated in the law before O’Brien: Yerkey v Jones (1939) 63 CLR 649 (HCA) at 675 per Dixon 
J; Goldsworthy v Brickell, n 24 above, 401 per Nourse LJ, cited with approval by Robert Englehart 
QC in Dunbar Bank pic v Nadeem [1997] 2 All ER 253 at 265-266. 

59 Chan v Zachara (1984) 154 CLR 178 (HCA) at 198-199 per Deane J. 

60 A second inference is also drawn, namely, that such the influence operated successfully on the will of 
its target (je, that it caused her to enter into the impugned transaction). 

61 Bray v Ford [1896] AC 44 (HL) at 51 per Lord Hershcell. 
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vary from case to case. When on the facts the claim concerns that class of case in 
which the generalisation upon which the presumption is based is sound, public 
policy requires the fiduciary positively to demonstrate the propriety of the 
impugned transaction, in accordance with the strength of the particular 
presumption made. 

Special problems also arise in this context owing to the fact that the law of 
relational undue influence applies to gifts as well as to contracts (an often formal 
distinction in any event). As Lindley LJ remarked in Allcard v Skinner®™ — a case 
involving impugned donative transfers — the presumption of undue influence 
would not arise unless the challenged gift was ‘so large as not to be reasonably 
accounted for on the ground of friendship, relationship, charity, or other ordinary 
motives on which ordinary men act’. But as Dixon J remarked in Johnson v 
Buttress: 


[W]Jben the transaction is not one of gift but one of purchase or other contract, the matters 
affecting its validity are necessarily somewhat different. Adequacy of consideration 
becomes a material question. Instead of examining how the subordinate party came to confer 
the benefit, a court examines the propriety of what wears the appearance of a business 
dealing. ` 
What this passage imports is that, in connection with gifts, undue influence is 
conceptually a matter of causation between the subordinate party’s gift and the 
ascendant party’s influence. The court basically asks: did the subordinate party 
make the gift out of personal desire (eg, gratitude or natural affection) — which 
motives may be evidence of her voluntariness — or because of the ascendant party’s 
influence over her (thereby invoking a presumption of involuntariness on the basis 
of conscious exploitation)? In connection with purely economic transactions, in 
contrast, the propriety of a possible self-dealing between a fiduciary and his 
beneficiary is the focus of the inquiry. There is a strong, but rebuttable, 
presumption that a fiduciary who has acted on both sides of the transaction — on the 
one side as fiduciary (including qua influence), on the other in his personal 
capacity — has used his fiduciary position or opportunities to benefit himself.” A 
presumption of invalidity arises regardless of the fairness or unfairness of the 
exchange so entered into.™ 








62 Again, the clearest judicial expositions of the law consistent with this approach is Dixon J in Johnson 
v Buttress, n 15 above, and Sir Enc Sachs m Lloyd's Bank v Bundy, n 40 above. 

n 15 above 

tbid 185. cf also Rhodes v Bate (1866) 1 Ch App 252, 258, Harris v Jenkins (1922) 31 CLR 341 
(HCA), 346; Johnson v Buttress, n 15 above, 134; Union Fidelity Trustee Co v Gibson, n 39 above, 
575 


£8 


Johnson v Buttress, n 15 above, 135-136 per Dixon J. 

It is not self-dealing in the ‘purest’ sense (ie, where the selling/porchasing fiduciary controls the 
subject-matter on both sides of the exchange), but rt 1s self-dealing to the extent that the fiduciary’s 
inftuence may causally operate to control both sides of the transaction. Hence the fiduciary still acts 
conflictually both as fiductary (qua influence) and independent actor (qua free economic agent/ 
contracting party). cf J. C. Shepherd, The Law of Fiduciartes (Toronto: Carswell, 1981) 156. This is to 
disregard the technically accurate (but substantively non-mamtainable) distinchon drawn in 
connection with purchasing trustees by Megarry V-C in Tito v Waddell (No 2) [1977] Ch 106 (at 
225B-C and 2414-8), between the so-called ‘self-dealing rule’ and the so-called ‘fair-dealmg mule’, in 
favour of a more substantrvist approach to conflictual liability between a selling or 

fiduciary generally and the person to whom hus or her fiduciary responsibilities (vis-à-vis corpus or 
qua influence) sre owed. 

Finn, n 24 above, ch 20 and 222-231; Shepherd, bid ch 9. 

Ex parte James (1803) 32 ER 385; 8 Ves Jun 337 at 345 per Lord Eldon LC. Cf. Lord Cranworth in 
Aberdeen Railway Co v Blaikie Bros (1854) 1 Macq 461, [1843-60] All ER 249 (HL) at 252. 


RE 
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This analysis would suggest that ‘manifest disadvantage’ — the test for suspicion 
of abuse in respect of contractual transactions set down in Morgan® — is irrelevant 
to the raising of the presumption of relational undue influence, although it will be 
highly relevant to the fiduciary’s consequent burden in repelling any presumption 
of abuse made against him.” The House’s retreat from the manifest disadvantage 
test in Etridge is thus most welcome,’’ although still we are left with the 
problematic ‘ordinary motives’ test from Allcard v Skinner — a test that works 
better in connection with gifts than with contracts (where, by hypothesis, 
commercial self-interest is assumed ordinarily to motivate the parties’ interaction). 
The Allcard v Skinner test, however, makes perfect sense when understood by 
reference to the fiduciary nature of the regulation involved in this area, particularly 
in the light of the conflict rule designed to insulate fiduciaries (as a class) from 
being swayed, or from possibly being swayed (where the risk is perceived to be a 
real one), by self-impulse in connection with opportunities that may exist or arise 
in a matter falling within the scope of their fiduciary office or function.” On the 
anti-conflicts approach to the suspicion of abuse criterion, an adverse inference of 
fact — a ‘presumption’ of causative undue influence — arises against the ascendant 
party because proof of a special relationship of influence between him and the 
subordinate party is evidence of a peculiar opportunity for the ascendant party to 
use his ‘fiduciary’ influence in pursuit of a personal transactional interest that is 
inconsistent with the defined and limited purpose(s) for which such influence is 
deemed in law to exist vis-a-vis the person vulnerable to it. If, realistically, the 
impugned transaction (1) falls within the scope of the ascendant party’s influence 
(in other words, it is not too remote from the area of his fiduciary, qua influence, 
responsibilities), ”° and (2) discloses a personal interest that could possibly incite 
the ascendant party to use, actively or passively,’* his influence in a manner 
inconsistent with the subordinate party’s fiduciary expectations (immunities) vis-d- 
vis the ascendant party, then any possible use of the latter’s influence will be 
regarded as a possible abuse of that influence, which, for public policy reasons 
alone, calls for positive justification by him.” 

Of course, we cannot follow all our legal concepts to their logical conclusions, 
lest the law be seen as ‘too far reaching’ and ‘out of touch with everyday life’.”° So 





69 Antipodean courts have both followed and rejected the Morgan approach. In favour, see Farmers’ Co- 
operative Executors & Trustees Ltd v Perks (1989) 52 SASR 399 (SC) at 404 per Duggan J 
(following Morgan with ‘no hesitation’), Contractors Bonding Lid v Snee, n 15 above, 166 per 
Richardson J. cf James v ANZ Bank (1986) 64 ALR 347 (FC), 390 per Toohey J. Against, see Baburin 
v Baburin [1990] 2 Qd R 101 (SC) at 109 per Kelly SPJ. 

70 Generally, seo Finn, n 24 above, 184-186. It is mgmificant to note that Lord Scarman did not 
formulate his manifest disadvantage test by reference to the conflict rationale. He denied that the law 
in this area was based on considerations of public policy — a matter on which the House in Etridge is 
silent. 

71 Seen 6 above, 1034, para 29 per Lord Nicholls; cf ibid 1055, para 104 per Lord Hobhouse; ibid 1088, 
para 220 per Lord Scott. 

72 cf Chan v Zacharia, n 59 above, 198 per Deane J; Hospital Products Ltd v United States Surgical 
Corporation (1984) 156 CLR 41 (HCA), 103 per Mason J; Pilmer v Duke Group Ltd (in lq), n 36 
above, 271, para 78 per McHugh, Gummow, Hayne, and Callinan JJ 

73 In the context of relational undue influence, the remoteness question is in practice synonymous with 
the question of the existence of the relevant ‘influence’ itself, and it is independent of the question of 
the ascendant party’s motive or incentive for using such influence (with which the second criterion of 
relational undue influence is - 

74 cf In re Brocklehurst’s Estate, n 17 above, 41B per Bndge LJ: the abuse presumed ın relational undus 
influence cases ‘may no doubt consist either of a positive act or an omission to act’. 

75 Johnson v Buttress, n 15 above, 135 per Dixon J; Lloyd’s Bank v Bundy, n 40 above, 3434-8 per Sir 
Eric Sachs. 

76 Etridge, n 6 above, 1033, para 24 per Lard Nicholls. 
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it is, then, that Lord Nicholls in Etridge observes that the presumption of undue 
influence would not apply to ‘every Christmas or birthday gift by a child to a 
parent, or to an agreement whereby a client or patient agrees to be responsible for 
the reasonable fees of his legal or medical adviser’.”’ But neither, in the regular 
fiduciary context, is the conflict mile judicially applied to the point of unreality or 
disutility. The rule is not intended to apply ‘where the reasons behind the rule do 
not exist’.’® The possibility of conflict must hence be ‘real’. The rule will not be 
triggered if the fiduciary’s opportunity to pursue a personal (or a third party’s) 
interest: (1) though in itself strong enough to be an inducement, is too remote from 
the actual area of the fiduciary’s responsibilities vis-à-vis his or her beneficiary; or 
(2) though itself sufficiently proximate to those responsibilities, is too weak an 
inducement realistically to be a possible determining motive on the part of the 
fiduciary.”? (For convenience I shall refer to these as the ‘proximity limitation’ and 
the ‘incentives limitation’, respectively). 

The proximity limitation relates to the scope of the ascendant party’s influence 
(hence the scope of his fiduciary obligation). It explains why we would not 
ordinarily raise a presumption of undue influence in the reasonable fees situation 
but would require the claimant to prove an additional fact, namely substantive 
unfairness. The professional adviser is ordinarily entitled to a fee for her services; 
her influence, in relation to that type of benefit, can generally only be employed to 
control the terms of the transaction rather than whether the transaction takes place 
at all. But it is difficult to generalise from this proposition to wider contractual 
dealings, whether they involve professional or non-professional influential parties, 
where it is the incentives limitation rather than the proximity limitation that mostly 
regulates against excessive invocation of the conflict rule. For once personal 
influence, hence opportunity, is established, we then become concerned with the 
question of whether sufficient incentive exists for ascendant parties as a class to 
use their special influence/opportunities. In the context of donative transactions, 
this assists understanding of Lindley LJ’s famous distinction in Allcard v Skinner 
between large and small gifts? — a distinction that makes perfect sense from the 
standpoint of the ‘incentives’ arm of the conflict rule. For the smaller the 
advantage received by the fiduciary, the less motivated he is likely to have been to 
use (hence abuse) his special position of influence over his beneficiary in order to 
induce (actively) or receive (passively) the impugned gift?’ At some point, the 
incentive is reduced to such an extent as to destroy altogether the fiduciary’s 
motive for using his influence over his beneficiary,** hence rebutting the 
generalisation upon which the presumption of such abuse is founded. As Shepherd 
has argued, however, until that point is reached, the size of the gift merely speaks 
to the strength of the presumption of undue influence, hence to the strength of the 
evidence required in its displacement.* 

Tuming to regular contractual transactions, for example purchases from or 
sales to the influential party within the scope of the influential relationship, we 





y 


ibid. To the same effect see Lord Hobhouse, ibid 1055, para 104. 

78 Holder v Holder [1968] Ch 353 (CA), 392 per Harman LJ. 

cf Pilmer v Duke Group Ltd (in lig), n 36 above, 272, para 79 per McHugh, Gummow, Hayne, and 
Caltinan JJ, quoting Judge Learned Hand in Phelan v Middle States Oil Corp, 220 F 2d 593 at 602- 
603 (1955). . 
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are now squarely in the realm of managing the risk against self-dealing (in its 
broadest sense), which risk arises despite substantive fairness on the face of the 
challenged transaction. Although a substantively fair bargain reduces the 
incentive for the influential party to use his special influence in a conflictual 
way, it does not at any point eliminate it (as in the pure gift situation). Personal 
influence may go toward whether the transaction takes place at all. In other 
words, although it is true that non-economic motives for abusing interpersonal 
power are rare, generalising a conflictual use of influence in this situation merely 
creates a weak generalisation. This speaks to the strength of the presumption 
rather than as to its negation, hence (again) to the strength of the evidence 
required in reply. Suspicion sufficient to raise a presumption of undue 
influence arises from the mere fact that a transaction that presents as an arm’s 
length business dealing occurs between parties to a relationship that, by 
hypothesis, is anything but one at arm’s length. Ordinary bargaining implies 
motives that, prima facie at least, are incompatible with the interest structure of 
the fiduciary relationship of influence. 

It must also be said that the courts should err on the side of liberality when 
settling (and administering) the conditions preliminary to activation of a 
presumption of undue influence. Why? First, public policy (ie, prophylaxis) 
gestures in the direction of strictness in applying the conflict rule, especially 
considering that the fiduciary has an opportunity to repel any adverse factual 
inference against him (which may be an easy or hard task depending on the facts 
put before the court that raised the inference in the first place). Secondly, the 
proximity and incentive limitations upon the conflict rule already afford a degree 
of just flexibility toward fiduciaries (while still affirming the tightness of the rule 
and the rigidity of its application). Thirdly, as an empirical fact, people tend not to 
complain about substantively fair transactions. This would indicate that a liberal 
presumption of undue influence is unlikely to be abused by those who simply 
regret fair bargains or moderate gifts. 

Indeed, the foregoing considerations must inform the question of the level of 
suspicion appropriate to arousal of the presumption of undue influence, given its 
fiduciary underpinnings. Accepting that one rationale of conflict regulation con- 
cerns controlling the risk (when real) against human tendencies to disloyalty, what 
level of risk is the law prepared to countenance before such regulation is brought to 
bear? Generally, the conflict rule (hence the presumption of undue influence) is 
triggered by contingencies that would indicate the possibility of abuse of fiduciary 
office or function rather than the probability (or real likelihood) of same.” That 
Lord Nicholls in Etridge favoured Lord Scarman’s strict suspicion of abuse test in 
Morgan — namely, is the impugned transaction ‘explicable only on the basis that 
undue influence has been exercised to procure it’?°” — is a departure from the 








84 Generally, see the discussion of this point m Shepherd, n 66 above, 205-206. 

85 This has been judicially noted (at least implicitly) by the House of Lords in both Morgan, n 4 above, 
704f per Lord Scarman, and Etridge, n 6 above, 1030, para 12 per Lord Nicholls. But see the 
lea soe ie ie uae eid as haa ae 

86 ‘The practical difference between the two [degrees of regulation] ıs that the former produces rules 
which in effect presume the very phenomenon of which the latter requires positive proof in some 
measure’: P. Finn, Integrity m Government (Second Report) Abuse of Official Trust: Conflict of 
Interest and Related Matters (Canberra: Australian National University, 1993) 12-13. 

87 Morgan, n 4 above, 704 (emphasis supplied); Etridge, n 6 above, 1033-1034, paras 25, 29, and 30 per 
Lord Nicholls. 


© The Modan Law Review Limited 2002 449 


The Modem Law Review [Vol 65 


traditional approach in England before Morgan,®* which exemplified possibility 
regulation rather that probability regulation, at least when adjudicating a challenged 
transaction inter partes.*° Lord Scarman’s ‘inexplicability’ test thus seems too high, 
but it was settled quite without reference to the fiduciary nature of the regulation 
involved in relational undue influence cases. Lord Browne-Wilkinson may have 
suspected as much by his reservation in Pitt, but it was a reservation virtually 
ignored in the House’s approach to the suspicion of abuse criterion in Etridge. 
Certainly, Etridge cannot be regarded as the last word on the subject. Al that it can 
safely be regarded as is further confirmation of the House’s lack of conceptual focus 
that has, since Morgan, epitomised its approach to the law of undue influence. 


Statutory Exceptions, Burdens of Proof and the Human 
Rights Act 1998 


Gavin Dingwall* 


Despite the so-called ‘presumption of innocence’, a defendant who wishes to raise 
certain defences to a criminal charge often finds that a statute expressly states that 
the legal burden of proof rests on him to prove that issue on the balance of 
probabilities.’ Until recently? nobody bad successfully challenged parliament's 
constitutional right to determine whether it was appropriate for the defendant in 
effect to prove his innocence as the leading case of Woolmington v Director of 
Public Prosecutions? stated quite categorically that ‘statutory exceptions’ were to 
be regarded as an exception to the general rule that the prosecution have the legal 
burden of proving all of the constituent elements of the offence.* Previously 
concern had focused instead on the fact that a defendant might obtain a legal 
burden by implication if he wished to raise a particular defence;” a prospect which 


88 As exemplified especially m Johnson v Buttress, n 15 above, and in Lloyd’s Bank v Bundy, n 40 
above per Sır Eric Sachs. 

89 Obviously, charging a third party with another’s undue influence will involve probability regulation 
rather than possibility regulanon. There must be actual grounds for the third party to suspect an actual 
or likely conflictual use of influence as between the parties to the special relabonship of influence 


* Department of Law, University of Wales, Aberystwyth. I am grateful to my colleagues Neil Kibble and 
Dians Rowland for discussing many of the issues raised in this paper and to the anonymous reviewers for 
thear helpful comments on an earlier draft. The usual disclaimer applies. 


1 Alongside a considerable number of summary offencea, there are a number of statutory offences 
triable ın the Crown Coart which place a legal burden of proof on the defendant which, if he is unable 
to discharge, would lead to a mandatory presumption of guilt. See the list contained in Director of 
Public Prosecutions, ex p Kebilene and others [2000] 2 AC 326. 

See Director of Public Prosecutions, ex p Kebilene and others [2000] 2 AC 326. 

[1935] AC 462. 

For the historical background to Woolmington sce A. Stein, ‘From Blackstone to Woolmington. On 
the Development of a Legal Doctrine’ (1993) 14 Legal History 14. 

See most notably Edwards [1974] 3 WLR 285 and Hunt [1987] 1 AC 352; for the debate surrounding 
ts area see F. Benmon, ‘Statutory Exceptions: A Third Knot in the Golden Thread?’ [1988] CrimLR 
31. A useful general analyms of the status of presumptions of innocence m the United Kingdom and 
Ireland since Woolmmngton is provided in J. E. Stannard, ‘A Presumption and Four Burdens’ (2000) 
51(4) Northern Ireland Legal Quarterly 560. A detailed analysis of the Scots law position can be 
found in S. Summers, ‘Presumpton of Innocence’ [2001] 1 Juridical Review 37. 
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obviously raises acute constitutional and civil libertarian concerns due to the 
absence of clear parliamentary intent. 

The case of Lambert’ would therefore have caused no particular controversy 
were it not for the implementation of the Human Rights Act 1998. As is well 
known, the 1998 Act states that primary and subordinate legislation must be ‘read 
and given effect in a way which is compatible with Convention rights’” and, if this 
is not possible, certain courts can make a declaration of incompatibility.’ Article 
6(2) of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms (hereafter ‘the Convention’) states that ‘[everyone] 
charged with a criminal offence? shall be presumed innocent until proved guilty 
according to law’. In the Court of Appeal!’ and the House of Lords!’ the appellant 
contended that, by demanding that he discharge a legal burden of proof, the 
statutory exception either had to be construed so far as possible not to be 
incompatible with Article 6(2) of the Convention or, alternatively, that the 
statutory exception was incompatible with Article 6(2). In essence it was argued by 
the appellant that the burden placed on the defence should be interpreted as an 
evidential rather than a legal burden. When the defence have an evidential burden, 
as they do with affirmative defences,!” they merely have to satisfy the judge that 
there is sufficient evidence on the issue to leave it before the jury: once the 
evidential burden has been satisfied, the prosecution have the legal burden of 
disproving that issue beyond reasonable doubt.’ 

It is worth noting at the outset that the appellant was not disputing that he had an 
evidential burden to discharge. This in effect amounts to an acceptance by the 
defence that the presumption of innocence in this context is not absolute: some 
evidence would still have to be adduced in order to support his case. In truth the 
defence had little option but to accept this position. Lord Hope had recently stated 
in R v Director of Public Prosecutions, ex p Kebilene and others'* that statutory 
provisions placing an evidential burden on the defence are compatible with the 
Convention. 

Lambert is of importance because it, like other cases going through the judicial 
system at present, tests a previously sacrosanct area of criminal procedure in light 
of the Human Rights Act 1998.15 And, unlike Kebilene which dealt with terrorism 


6 [2001] 3 WLR 206. 

7 Human Rights Act 1998, s 3. 

8 Human Rights Act 1998, s 4. However, s 4(6) states that a declaration of incompatability ‘(a) does not 
affect the validity, contnuing operation or enforcement of the provision in respect of which it is 
given; and (b) is not binding on the parties to the proceedings in which it 1s made’. 

9 It 1s clear that the ECHR will not be bound by domestic law classifications in determining whether 
something amounts to a ‘crimmal offence’. According to Engel and others v Netherlands (1976) 1 
EHRR 706 the court will consider three factors: firstly, how the proceedings are classified in domestic 
law; secondly, the nature of the offending conduct; and, finally, the severity of any potential 

t. See also OztOrk v Germany (1984) 6 EHRR 409. 

10 [2001] 1 Cr App R 205. The Court of Appeal considered Lambert's appeal alongside those of two 
otber individaals, Ali and Jordon, both of whom had been convicted of murder. They sought to 
challenge the fact that a defendant bad to discharge a legal burden of proof with respect to diminished 
responsibility: Homicide Act 1957, s 2(1). Their appeals were dismissed. 

11 [2001] 3 WLR 206. 

12 For example, non-insane automatism (Bratty v Attorney-General for Northern Ireland [1963] AC 
386), self-defence (R v Lobell [1957] 1 QB 547), provocation (Mancini v DPP [1942] AC 1) and 
duress (R v Gill (1963) 47 Cr App R 166) 

13 Woolmington v DPP [1935] AC 462. 

14 n2 above. 

15 For accounts of other areas which have been subject to review see Cambridge Centre for Public Law, The 
Human Rights Act and the Criminal and Regulatory Process (Oxford: Hart, 1999), K. Starmer, M. Strange 
and Q. Whitaker, Cromunal Justice, Police Powers & Human Rights (London. Blackstone Press, 2001) 
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offences, the immediate ramifications of the case had the potential to be significant 
given that it dealt with a frequently charged section of the Misuse of Drugs Act 
1971. 


The facts 


Lambert had been convicted at Warrington Crown Court of possession of a Class A 
controlled drug with intent to supply, contrary to section 5(3) of the Misuse of 
Drugs Act 1971. The police had observed him receiving a duffel bag from 
someone in a railway station car park. The police approached Lambert in the 
station and asked him what the bag contained. He stated that he had no idea and 
had merely been paid to pick the bag up. It was found to contain two kilograms of 
cocaine valued at £140,000. Section 5(3) provides that it is an offence for a person 
to be in possession of a controlled drug with the intention of supplying it, unless 
section 28 of the Act applied. Broadly stated, section 28 provides a detailed list of 
the circumstances when a defendant will not incur criminal liability under the Act. 
For the purposes of Lambert’s appeal the relevant subsection of section 28 
provides that: 
(2) Subject to subsection (3) below, in any proceedings for an offence to which this section 
applies it shall be a defence for the accused to prove that he neither knew nor suspected nor 
had reason to suspect the existence of some fact alleged by the prosecution which it 18 
necessary for the prosecution to prove if he is to be convicted of the offence charged. 


Lambert contended that the trial judge had been wrong to rule that he had a legal 
burden of proof to discharge once the prosecution had proved that the defendant 
had, and was aware that he had, possession of a package that contained a controlled 
drug. His appeal was based on the notion that the judicial direction was 
inconsistent with Article 6(2) of the Convention as it, in effect, required him to 
prove his innocence. 


The Court of Appeal judgment 


The primary task facing the Court of Appeal, therefore, was to decide whether the 
statutory exception in question did conflict with Article 6(2) of the Convention. 
This task required the court to address an important preliminary issue: how should 
a United Kingdom court make such a determination? And, more specifically, how 
should the Convention and case law from the European Court of Human Rights 
(hereafter ‘the ECHR’) be interpreted by a court in the United Kingdom?’° The 
court’s starting point was a passage in Lord Wilberforce’s judgment in Minister of 
Home Affairs v Collins MacDonald Fisher and Another!” where he stated that: 


It is quite consistent ... to take as a point of departure for the process of interpretation a 
recognition of the character and origin of the instrument, and to be guided by the principle of 
giving full recognition and effect to those fundamental rights and freedoms with a statement 
of which the Convention commences.'® 





16 n li above, 212. 

17 [1980] AC 319, 

18 ibid 329. This approach to interpretation has been broadly followed subsequently See Attorney- 
General of the Gambia v Momodou Jobe [1984] AC 689; Attorney-General of Hong Kong y Lee 
Kwong-Kut [1993] AC 951; Vasquez v The Queen [1994] 1 WLR 1304 and Matadeen v Pomtu and 
others [1998] 3 WLR 18. 
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This purposive approach to interpretation was seen by the court as crucial in that it 
would ‘make the Convention a valuable protection of the fundamental rights of 
individual members of the public as well as society as a whole’.!? The choice of 
words here is interesting for it states that the Convention is designed not only to 
protect individual rights but to safeguard the interests of society. Article 6(2) 
however does not appear to limit one’s right to a fair trial in any way. Counsel for 
Lambert attempted to distinguish the Convention from both the Canadian Charter 
and the South African constitution on the basis that the right contained in the 
Convention is not subject to any limitation clauses.” Whilst this submission was 
accepted as factually correct, the Court of Appeal were of the opinion that this 
distinction was somewhat academic given the apparent readiness of the ECHR to 
oa the public interest in determining whether there was a breach of Article 

2). 

The House of Lords had recently considered the relevant ECHR authorities in R 
v Director of Public Prosecutions, ex parte Kebilene and others. In particular the 
House of Lords considered the leading case of Salabiaku v France~ where the 
ECHR concluded that presumptions of fact or law operated in every legal system 
and that the Convention merely requires states to ‘confine them within reasonable 
limits which take into account the importance of what is at stake and maintain the 
rights of the defence’. This approach was followed by the Commission in both H 
v United Kingdom” and Bates v United Kingdom® where it was held that Article 
6(2), although stated in absolute terms, did not prohibit either evidential or legal 
burdens being placed on the accused, but that any such burden should be 
reasonable in the circumstances. 

Returning to the case at hand, the Court of Appeal noted that McNamara?” had 
established that in order to satisfy section 5(3) of the Misuse of Drugs Act the 
prosecution had to prove that the defendant was in possession of the controlled 
drug and that he had the intention to supply a controlled drug. To be ‘in possession’ 
of a controlled drug required an awareness of the existence of the object that was in 
fact a controlled drug, but McNamara stated that it was not necessary for the 
prosecution to prove that the defendant knew the nature of the object. Therefore, to 
take a hypothetical example, the defendant who is in possession of an envelope 
which he knows contains something would be ‘in possession’ of a controlled drug 
if the contents were Ecstasy tablets, even if he believed that they were harmless 
sweets. The Court recognised that there was clear parliamentary intent” to frame 
the offence in such a manner and appeared sympathetic to their reasoning.” The 





19 n 11 above, 212. 

20 ibid 212. 

21 Murray v United Kingdom (1994) 19 EHRR 193, Salabiaku v France (1988) 13 EHRR 379. See also 
Sporrong and Lönnroth v Sweden (1982) 5 EHRR 35 and Soering v United Kingdom (1989) 11 
EHRR 439. 

22 [2000] 1 Cr App R 275. For comment see P Huxley, ‘Reverse Proof Burdens in Criminal 

Proceedings’ (2000) X2) Nottingham Law Journal 69, (2000) 59(1) CLJ 1, (2000) 5(1) Journal of 

Civil Liberties 64 and [2000] CrimLR 486. 

(1988) 13 EHRR 379 

n 31 above, 388. 

Application No. 15023/89. 

Application No. 26280/05 

(1988) 87 Cr App R 246 

The chronological development of parliamentary opinion in this area is considered further in Warner 

v Metropolitan Police Commussioner (1968) 52 Cr App R 373. 

n 11 above, 215. 
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Court held that placing the burden on the defendant was not disproportionate and, 
therefore, did not contravene Article 6. 

Whilst the Court of Appeal refused leave to appeal, they certified three questions 
of general importance to the House of Lords. Given the emphasis of this note, the 
issue of whether Lambert could rely on an alleged breach of a Convention right 
retrospectively will not be considered further. Instead the note will concentrate on 
the Lords’ rulings on the requirements of possession and the nature of the burden 
on the accused. Nonetheless, one has to be aware that, in light of the ruling that 
Lambert could not rely on an alleged breached of his Convention rights 
retrospectively, their Lordships’ rulings on the issues under discussion are obiter. 


The requirements of ‘possession’ under section 5(3) of the Misuse 
of Drugs Act 1971 


In Boyesan™, Lord Scarman commented that ‘possession is a deceptively simple 
concept’.*! This is a valid observation for criminal law uses the term in a number 
of different ways with the result that there is no generic definition of the term. The 
existing law has, as a consequence, become highly offence-specific. Sir John Smith 
has sought to explain this situation by arguing that possession is an inherently 
‘neutral’ concept that does not in itself carry any implication of moral 
blameworthiness. However, when possession becomes the sole requirement for 
guilt, the courts will develop ‘a refined and artificial meaning of great complexity’ 
in order to avoid the conviction of the innocent.*? Despite this, it was agreed that 
the trial judge had correctly directed the jury on the requirements of possession at 
the time of the trial. The direction he gave was based on Lord Lane CJ’s definitive 
ruling in McNamara’ which stated that: 


[The] prosecution should have the initial burden of proving that the defendant had, and knew 
that he had, in these circumstances the box in his control and also that the box contained 
something. That, in our judgment, establishes the necessary possession. They must also of 
course prove that the box in fact contained the drug alleged. ... Once the prosecution have 
proved that the defendant had control of the box, knew that he had control and knew that the 
box contained something which was in fact the drug alleged, the burden in our judgment, 18 
cast upon him to bring himself within these provisions. 
In terms of criminal law principle this appears somewhat odd. If you cannot 
possess something if you do not know of its existence then, as Michael Allen 
comments, ‘in the absence of this mental element of knowledge there can be no 
actus reus’. But, if the prosecution satisfy the requirements in McNamara, 
section 5 is in effect an offence of strict liability as there is no further mens rea 
requirement that the defendant has to be aware that the item he was in possession 
of is a controlled drug. Lambert sought to challenge the ruling in McNamara on the 
basis that there should be a proper mens rea requirement for the offence which 
would require the prosecution to prove that the defendant was aware that the item 
in his possession was a controlled drug. If this argument were to succeed, the 





30 [1982] AC 768. 

31 ibid TNM. 

32 J.C Smith, Smutk & Hogan Criminal Law (London: Butterworths, 9th edn, 1999) 109 

33 (1988) 87 Cr App R 246. For comment see [1988] CnmLR 440 and ‘Burden of Proof in Questions of 
Possession’ (1989) 53(1) Journal of Cnmmal Law 73. 

34 (1988) 87 Cr App R 246, 251-252. See also Waller [1991] ComLR 381. 

35 M. Allen, Textbook on Crimmal Law (London: Blackstone Press, 6th edn, 2001) 18. 
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defendant would not have any burden of proof to discharge (other than perhaps a 
purely tactical one) and hence there would be no potential conflict with Article 
6(2) of the Convention. It was, however, always going to be difficult to succeed on 
this point as the existing law was well-established and there were strong policy 
reasons why Parliament would have intended the 1971 legislation to be interpreted 
in the manner outlined in McNamara. 

‘Possession’ is only given a partial definition in the 1971 Act% and what the 
appellant sought to do was challenge the interpretation given to the term in 
subsequent case law with reference to the recent decision in B (A Minor) v DPP.” 
This House of Lords judgment stated that when courts have to determine the 
mental element in statutory offences it should be assumed that there is a mens rea 
requirement unless Parliament has clearly stated otherwise, either expressly or by 
necessary implication.” As Lord Clyde acknowledged, *° the effects of this ruling 
go far beyond the interpretation of the Indecency with Children Act 1960 with 
which the case was directly concerned. With respect to the present case, the 
appellant’s argument was that section 5(3) of the 1971 Act did not expressly or by 
implication show that the term ‘possession’ should have the restricted meaning 
attributed to it in McNamara and, following on from this, a mens rea requirement 
should be implied. 

The House held that the wording and structure of the 1971 Act did not support 
the appellant’s argument for a number of reasons. Firstly, it was noted that section 
5(3) did not employ the expression ‘knowingly possess’ unlike section 8 of the 
1971 Act and certain other criminal offences, such as knowingly possessing 
explosives.*° This linguistic distinction had previously been used to justify a more 
restricted definition of ‘possession’ in drug cases in Lockyear v Gibb.*! That 
decision pre-dated the 1971 Act and it is not fanciful to suggest that the decision 
not to qualify the expression ‘possession’ in the 1971 Act demonstrated deliberate 
parliamentary support for such a distinction. 

Further justification for giving the term a restricted definition could be found in 
the overall structure of the Act. In particular Lord Clyde found that the defence 
available in section 5(4) to the lesser offence of simple possession under section 
5(2) supported the view that possession did not require exact knowledge of the 
nature of the item in question: 


Section 5(4) applies to proceedings for an offence under section 5(2) where ‘‘it is proved 
that the accused had a controlled drug in his possession”. The offence under section 5(2) is 
one of having a controlled drug in his possession unlawfully, that is to say, contrary to any 
regulations under section 7 authorising the possession of controlled drugs: see section 5(1). 
The defence which is made available by section 5(4) expressly includes the ingredient that 
the accused knew or suspected that what he possessed was a controlled drug. It deals with 
cases where it is proved that the accused had a controlled drug in his possession but that 
“knowing or suspecting it to be a controlled drug” he possessed it for certain specified 


36 Misuse of Drugs Act 1971, s 37(3): ‘For the purposes of this Act the things which a person has ın his 
possession shall be taken to include any thing subject to his control which is in the custody of 
another.’ 


37 [2000] 2 AC 428. 

38 ibid 460. See further P. R. Glazebrook, ‘How Old Did You Think She Was?’ (2001) 60(1) CLJ 26; J. 
Horder, ‘How Culpability Can, and Cannot, be Denied in Under-Age Sex Crimes’ [2001] CrimLR 15; 
J. P. Myerscough, ‘The Retreat from Prince and Pointers to Reform of Age-Based Sexual Offences’ 
(2000) 12(4) Child and Family Law Quarterly 401. 

39 n 12 above, 248 The more general ramifications of the case are considered in K. J. Campbell, ‘New 
Directions in Strict Liability’ (2000) 11(2) King’s College Law Journal 261 

40 bid 248, per Lord Clyde. 

41 [1967] 2 QB 243. 


© The Modem Law Review Limited 2002 455 


The Modern Law Review [VoL 65 


purposes. That that fact may come in after it has been proved that he had a controlled drug 
in his possession demonstrates that such knowledge or suspicion is not an ingredient of 
possession. The words which I have quoted would be unnecessary if the knowledge or 
suspicion was already an ingredient of the possession which has been proved. (italics 
added) 


Similarly, Lord Hope found that the defence provided in section 22(2) would be 

unnecessary if the appellant’s submission was correct: 
The contrast which is drawn ... between the facts that the Crown must prove and the state of 
knowledge of the accused 18 to be found in the language of section 28(2) itself. It 
demonstrates that what Parliament chose to do was to define the offence in such a way as to 
require the Crown to prove the facts from which, in appropriate cases, the inference could be 
drawn that the accused was in possession of the thing which, upon examination and analysis, 
was shown to be a controlled drug. It left the accused to raise the question of lack of 
knowledge as a defence.” 


Their Lordships briefly considered the background to the 1971 Act and found that 
this supported the approach taken in McNamara. In Warner v Metropolitan Police 
Commissioner,“ the majority held that the term ‘possession’ was satisfied by a 
knowledge that the item itself existed; there was no further requirement that the 
defendant had to know its exact quality.* * The fact that this approach could lead to 
injustice was recognised in Sweet v Parsley.*® In that case Lord Reid outlined two 
potential remedies that could be used to avoid the automatic conviction of the 
morally blameless. One option would be for Parliament to provide a defence of 
ignorance or mistake as to the nature of the item but to expressly place the burden 
of proof on that point on the defendant. The alternative suggestion | was that gross 
negligence could suffice instead of mens rea in appropriate cases.” In Lambert, 
Lord Hope argued that the structure of the 1971 legislation demonstrated that 
Parliament accepted the general requirements of possession outlined in Warner and 
deliberately adopted Lord Reid’s first mechanism in order to provide a defence to 
the morally blameless.** 

There were, of course, more pragmatic reasons why Parliament may have chosen 
not to require the prosecution to prove beyond reasonable doubt that the defendant 
knew the nature of the item in his possession. Realistically it would prove 
problematic for the prosecution to satisfy such a burden unless there was additional 
evidence which would indicate or suggest that the defendant knew the item’s 
properties, such as drug-taking paraphernalia in close proximity. In the absence of 
any such supporting evidence, however, a conviction would be extremely difficult 
to obtain.” This would be a particular problem in situations such as the present 
where an individual was arrested with a controlled drug in a container in transit. It 
would be easy for such individuals to claim that they were carrying the packages 
on behalf of someone else and were either ignorant or mistaken as to the nature of 
the contents. It is clear that the 1971 legislation was specifically designed to place 
the burden of proving they did not know the nature of the items in question on 
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45 ibid 305, per Lord Pearce 
46 [1970] AC 132 

47 ibid 150. 

48 n 12 above, 230. 

49 ibid 232, per Lord Hope. 


456 © The Modem Law Renew Lumted 2002 


May 2002] R v Lambert 


defendants. Once the House had determined that the legislation placed a legal 
burden on the defendant to prove that he lacked knowledge as to the quality of the 
item in his possession, they considered whether this burden derogated from the 
presumption of innocence. 


The nature of the burden on the accused 


After having established that the Misuse of Drugs Act 1971 did not require the 
prosecution to prove that the defendant was aware of the nature of the item he was 
in possession of but rather that section 28(2) placed a legal burden on the defendant 
to prove his innocence on this matter, the House considered whether section 28(2) 
derogated from the presumption of innocence supposedly guaranteed in Article 
6(2). Lord Steyn concluded that section 28(2) does prima facie derogate from the 
presumption of innocence.*! The Court of Appeal had addressed this issue in a 
technical manner by attempting to separate defences from constituent elements of 
the offence.** The approach taken by Lord Steyn was fundamentally different. He 
recognised that distinguishing between defences and constituent elements of an 
offence can be an arbitrary exercise and, expressly adopting the reasoning of the 
Canadian Supreme Court in Whyte,” claimed that ‘it is necessary to concentrate 
not on technicalities and niceties of language but rather on matters of substance’ .*4 
Following this approach he concluded that there was a derogation from the 
presumption of innocence in the present case. 

However, as will already be apparent, the presumption of innocence is not 
absolute and their Lordships recognised that some derogation in _ some 
circumstances is acceptable.” Following Ashingdane v United Kingdom** and 
Brown v Stott’’ a two-stage test has emerged in order to determine whether on the 
facts of any case there has been a breach of Article 6(2). The test looks firstly at the 
objective behind the measure which allegedly breaches Article 6(2) and then, if the 
objective is adjudged to be proper, at whether the measure is proportionate in 
achieving this end. Lord Hutton modified the test to fit the present case as follows: 


(1) Is the presumption created by section 28(2) and (3) directed towards a clear 
and proper public objective? 

(2) Is the creation of the presumption a reasonable measure for Parliament to take 
and is there a reasonable relationship of A between the means 
employed and the aim sought to be realised 


The first test caused no concerns in the present case for there was unanimous 
agreement that taking appropriate measures to combat the trade in illegal drugs 
was a legitimate public objective. Lord Steyn also recognised that those involved 
in the drug trade often employ sophisticated means to achieve their ends, including 
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concealing drugs in containers so that those caught i in possession of the containers 
can plead ignorance as to the nature of the contents.” The key debate related to the 
second test. Notwithstanding the fact that the presumption was directed towards a 
clear and proper public objective, there was some disagreement about whether the 
means employed were reasonable and proportionate. 

In considering whether imposing a legal burden on the defence was a 
proportionate response to the problem of proving possession in drugs cases, it is 
instructive to reflect upon what imposing such a burden actually meant in practice. 
As Lord Steyn recognised: 

The effect of section 28 is that in a prosecution for possession of controlled drugs with intent 

to supply, although the prosecution must establish that prohibited drugs were in the 

possession of the defendant, and that he or she knew that the packages contained something, 
the accused must prove on a balance of probabilities that he did not know that the package 
contained controlled drugs. If the jury is in doubt on this issue, they must convict him. This 
may occur when an accused adduces sufficient evidence to raise a doubt about his guilt but 
the jury is not convinced on a balance or (sic) probabilities that his account is true. Indeed it 
obliges the court to convict if the version of the accused is as likely to be true as not. This is 
a far-reaching consequence: a guilty verdict may be returned im respect of an offence 
punishable by life imprisonment even though the jury may consider that it is reasonably 
possible that the accused had been duped. 

As well as being mindful of the effects of placing a legal burden on a defendant, 
the House also considered the potential ramifications that removing the legal 
burden on the defence would have on the prosecution. It will be recalled that the 
Court of Appeal had been heavily influenced by the perceived difficulty that the 
prosecution would have in obtaining a conviction if the defendant merely had to 
discharge an evidential burden.°! Three of their Lordships expressly addressed this 
issue, though they came to somewhat different conclusions. Lord Hope stressed 
that an evidential burden is not ‘illusory’: in order to satisfy the burden the 
defendant could not merely mention the defence but would be required to adduce 
evidence which, if believed, would be capable of supporting his defence in the 
mind of a reasonable jury.© Lord Steyn highlighted three additional factors which, 
in his opinion, meant that it would be far from impossible for the prosecution to 
secure a conviction if the defendant had an evidential burden. Firstly, he stated that 
the fact that someone was in possession of the container could fairly be regarded as 
strong circumstantial evidence that he or she knew the nature of the contents and 
therefore could legitimately be left before a jury. 63 Secondly, the prosecution may 
be helped by section 34 of the Criminal Justice Act 1994 which allows judicial 
comment on an accused’s failure to mention facts when questioned or charged. 
Finally, case law has established that, where the defendant has given a mixed 
statement, the judge should tell the jury that more weight should be attached to the 
incriminatory remarks than to the exculpatory sections. 

These positions contrast with the view taken by Lord Hutton. In essence, Lord 
Hutton disagreed with Lord Hope over the ease with which a defendant could 
discharge an evidential burden. Relying on one of the very few authorities on the 
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evidential burden, Lord Hutton claimed that such a burden could be satisfied if 
there was ‘a reasonable possibility on one interpretation of the evidence’ that the 
defence was available.” This he took as an extremely low standard which in 
practice could be satisfied by ‘an assertion in his police statement or by adducing 
evidence’ (italics added).°’ This obviously differs from Lord Hope’s assertion that 
the defendant would have to adduce some evidence in order to satisfy the 
evidential burden. 

There is a dearth of authority on the amount of evidence necessary for an 
accused to discharge an evidential burden. As a matter of principle, John Andrews 
and Michael Hirst conclude that the defendant has to ‘adduce some evidence on 
which a reasonable man could conclude there to be a reasonable doubt as to the 
guilt of the accused’. Crucially they comment that ‘[a] purely self-serving 
statement made by the accused will not suffice, even for the purpose of the 
evidential burden’.’” What case law there is states that the trial judge should apply 
common sense in determining whether there is sufficient evidence to satisfy the 
evidential burden”! but should not leave the issue to the jury if there is no evidence 
on which to base the defence. 

Lord Hope would appear to have provided a useful reminder that the evidential 
burden should still be viewed as being reasonably exacting on the defendant. With 
this in mind, it is worth retuming to his comment in Kebilene that evidential 
burdens do not breach the presumption of innocence.” Whilst it is obviously easier 
to justify the imposition of an evidential burden where the public objective is 
proper, surely, following the test in Brown v Stott,“ there would still be 
circumstances where imposing an evidential burden would be disproportionate and 
hence a breach of Article 6(2)? 

Indeed, now that it has been confirmed that the defence need to adduce some 
evidence in order to satisfy the evidential burden, one can legitimately ask what the 
practical difference is for the defence between discharging an evidential and a legal 
burden in this context? At a theoretical level, Lord Steyn is clearly correct in 
stating that there may be cases where the defendant adduces sufficient evidence to 
satisfy the evidential burden but the jury are nonetheless not convinced of his story 
on the balance of probabilities. However, it is suggested that at a practical level this 
is unlikely in cases involving section 28 of the Misuse of Drugs Act. In order to 
satisfy the evidential burden, the defendant is going to have to bring forward 
evidence to support his claimed lack of knowledge — clearly a very difficult thing 
to do in practice. As it will be difficult to produce sufficient evidence to satisfy the 
evidential burden in such cases, one wonders if the practical difference will be that 
great: if there is a requirement for evidence to support a lack of knowledge, in most 
cases the defendant will not be able to satisfy either the evidential or the legal 
burden. And, in those rare cases where the defendant is able to produce evidence to 
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support his claimed lack of knowledge, it is hard (though admittedly not 
impossible) to think of scenarios where the defendant would not also satisfy a legal 
burden on the balance of probabilities. 

Rather than deal with this kind of issue, the House appeared to be heavily 
influenced by a more general shift of legislative and judicial policy in this area, 
both in the United Kingdom and in other jurisdictions. After a period where the 
ECHR jurisprudence appeared to offer little hope to a defendant facing a legal 
burden, there has been an increasing awareness of the need for proportionality in 
order to ensure that a defendant receives a fair trial despite a genuine public 
interest being served by imposing a burden of proof on the defence. The most vivid 
example in England and Wales are the changes made in the Terrorism Act 2000” 
following the majority House of Lords decision in Kebilene that the legal burden of 
proof with respect to certain defences to certain terrorism offences should be 
reinterpreted as imposing only an evidential burden. Similarly Parliament recently 
made the decision to impose an evidential rather than a legal burden of proof on the 
defence in the Regulation of Investigatory Powers Act 2000.’ Lord Steyn also 
cited jurisprudence from the Canadian Supreme Court” and the South African 
Constitutional Court” which demonstrate a recognition that legal burdens are 
frequently a disproportionate response to a valid public objective and as a result 
conflict with constitutional guarantees about the presumption of innocence. Privy 
Council authorities show a similar trend, particularly with regard to more serious 
offences. 

In some respects these authorities appear to sit somewhat uneasily with the 
ECHR jurisprudence: although there is a commonly articulated desire for 
proportionality, in practice the ECHR appears to have given considerable latitude 
to states to impose legal burdens on the defence. It is difficult to assess the ECHR 
cases in a coherent manner for, as Lord Clyde comments, the court has tended to 
concentrate on the peculiar merits of each case at the expense of Providing more 
general guidance.” So, to take the leading authority of Salabiaku®' as an example, 
the court took account of the fact that the national court had found there to be 
evidence of intent even though none was required in domestic law and was further 
influenced by the fact that Salabiaku had the opportunity to put extenuating 
circumstances before the court even if the offence appeared prima facie to be one 
of strict liability. In other words, the result in practice may not have been 
disproportionate. It is fair to say that the ECHR have not provided any general 
guidance applicable to subsequent cases, but this critique fails to appreciate the 
different ways in which diverse legal systems operate in theory and practice. In 
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particular the role played by precedent varies markedly between legal systems and 
it is not surprising that lawyers from a common law background attach a different 
value to it from lawyers from civil law jurisdictions. 

On the facts of the present case, the majority held that imposing a legal burden 
on the defendant was a disproportionate response to the problem of proving 
possession in drugs cases.** Lord Hutton held that, because of the peculiar nature 
of drugs offences, it was proportionate to impose a legal burden on the accused. 
Lord Hutton appeared particularly mindful of earlier domestic case law on drug 
offences, which were discussed in the preceding section, and concluded that ‘30 
years later when the problem has not changed there is no reason for this House to 
take a different view’.™ 

Having established that a legal burden was disproportionate, the House had 
finally to decide whether there was a conflict between section 28(2) and Article 
6(2). The majority held there to be no conflict if section 28(2) was read as 
imposing an evidential burden. Although the section had previously been read as 
imposing a legal burden and, as Lord Slynn of Hadley admitted, the most obvious 
interpretation would be to impose a legal burden, it was claimed that imposing an 
evidential burden was a ‘possible’ interpretation of section 28(2).*° The reasoning 
behind this conclusion can be traced to an article by Glanville Williams which 
argued that the phrase ‘to prove’ in section 28(2) could be read as placing an 
evidential but not a legal burden on the accused. ™ This argument was variously 
held to be ‘respectable’ and ‘possible’ in Kebilene.®’ Section 3(1) of the Human 
Rights Act 1998 states that ‘so far as it is possible to do so, primary legislation ... 
must be read and given effect in a way which is compatible with the Convention 
rights’. As it was possible to read section 28(2) as imposing an evidential burden, 
the House held there to be no incompatibility with Article 6(2). 

In one sense this conclusion would appear to directly contradict parliamentary 
intent: section 28(2) was clearly designed to impose a legal burden on the 
defendant. Yet, assuming that Glanville Williams’ interpretation was ‘possible’, 
the finding could be viewed as being consistent with section 3 of the Human Rights 
Act. This depends though on whether Glanville Williams’ interpretation is indeed 
‘possible’. Influential though Williams’ reasoning was to the decision, it has to be 
said that his interpretation appears somewhat implausible and had largely been 
ignored by academic commentators in the intervening period. The uncritical belief, 
expressed in Kebilene and reinforced in Lambert, that Glanville Williams’ 
argument is ‘possible’ suggests a low threshold for section 3.88 Where there is a 
clear conflict between a statutory provision and a Convention right, the House 
should, it is suggested, make a declaration of incompatibility®’ rather than make 
the implausible possible. 
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At one level Lambert is not a controversial judgment: it merely confirms the 
existing law on the substantive requirements of possession in drugs cases and 
applies the test in Brown v Stott to the burden of proof that the Misuse of Drugs Act 
places on the defendant. Their Lordships accepted without qualification the test for 
proportionality. Given earlier jurisprudence this is not surprising. The case 
therefore has to be judged on how it applied this general test to the Misuse of Drugs 
Act. In essence, the House had to choose between two potential burdens that could 
be imposed on the defendant. This required them to consider the practical 
ramifications of imposing both the evidential and the legal burden on the defendant 
in drugs cases. The House correctly identified that a legal burden would be more 
difficult to discharge, but their attempt to quantify the ramifications expose two 
difficulties. Firstly, there was disagreement about the amount of evidence (if any) 
that would be required to satisfy the evidential burden. The majority view was that, 
in order to satisfy the evidential burden, actual evidence would be needed to 
support the statutory defence. Linked to this was the more practical issue of how 
this requirement could be met in drugs cases. According to the majority, a 
defendant would have to adduce actual evidence to support his claimed lack of 
knowledge. In most cases this would clearly be a tall order. 

There are practical issues that will need to be resolved. Let us return to the 
example of the defendant who claimed that be believed an envelope in his 
possession containing Ecstasy tablets in fact contained harmless sweets. Would the 
defendant satisfy the evidential burden if he could show that the envelope was 
sealed when he was arrested with it? And, if that would not satisfy the evidential 
burden, what more would be required? Quite simply, we do not know. It is how the 
courts decide whether or not a defendant satisfies the evidential burden that will 
determine the true impact of Lambert. 
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Common law constitutionalism is a potent phenomenon within contemporary 
public law discourse. While its proponents might disagree on matters of detail, the 
main lines of the theory are well defined.! The common law is said to comprise a 
network of moral principles which reflect values considered to be fundamental. By 
virtue of this unique connection with basic moral principles, the common law is 
thought to constitute the political community by incorporating a set of higher-order 
values against which the legality of governmental decisions may be tested. Rights 
are the juridical residue of these higher-order principles and public law is 
reconceived as a vehicle for the protection of those rights against the state. The 
courts, on this account, assume a pivotal role in the polity: John Griffith’s notion of 
the ‘political constitution’ is turned on its head in favour of a system of consti- 
tutional politics whose central institution is the common law court.” 

Theories of the common law constitution, as well as doctrinal work grounded in 
the assumptions of that theory, are prevalent in the literature to such a degree that a 
new orthodoxy seems on the verge of being formed. Sir John Laws’ vigorous 
defence of the idea of common law as a higher order of law, built on Aristotelian 
and Kantian foundations, has already received critical attention in this journal.4 
Dawn Oliver has advanced a related, yet original, thesis according to which five 
pervasive ‘common values’ together constitute a framework of ‘higher order 
duties of good administration, high principles or institutional morality’.> At a more 
doctrinal level, Jeffrey Jowell and Anthony Lester have consistently maintained 
that the courts should pay more attention to the substantive dimension of their 
public law jurisprudence, arguing in particular that rights cannot be protected 
adequately under the pre-existing Wednesbury regime.® Paul Craig, meanwhile, has 
spearheaded an assault on the ultra vires principle. Craig suggests that ultra vires 
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can no longer provide an adequate foundational principle because it fails to 
recognise that public law principles are, in the final analysis, judicial creations. He 
posits instead a ‘common law model’ which accepts that the common law is a 
normative order comprising essential standards of justice: courts, Craig says, 
‘impose the controls which constitute judicial review which they believe are 
normatively justified on the grounds of justice, the rule of law, etc’.” 

This growing fascination with the normative potential of the common law is a 
phenomenon of pressing importance. For this approach appears to enjoin the courts 
to take a far more robust — some might say imperious — stance in relation to its 
dealings with governmental decision-makers. Some of the claims made by 
common law constitutionalists about the political role of the courts are 
undoubtedly provocative. Dawn Oliver believes, for instance, that the public law 
court has the potential to ‘take on a role as a forum for political debate and 
settlement of disputes with a political dimension’ and to act as ‘a Grand Inquest of 
the Nation forum’. While Sir John Laws maintains that, since public law 
principles are ‘logically prior to the institution of democratic government’,® there 
should be ‘no judicial self-restraint on the ground only that the subject-matter is 
politically controversial.’!° The prevalence of such views in public law circles 
means that common law constitutionalism has the potential to influence the way 
the court will reconfigure itself in the wake of the Human Rights Act. 

Trevor Allan has provided perhaps the most sophisticated account of common 
law constitutionalism. His theory centres upon a rejuvenated rule of law, imbued 
with liberal substance and grounded in the common law, against which 
governmental action is to be scrutinised by the courts in the name of fundamental 
values and rights. His work is important for the quality of its argument, which has 
been developed and sustained over a long period: his mid-1980s Cambridge Law 
Journal article on legislative supremacy!! contains the germ of the theory which 
has had its most recent expression in Constitutional Justice. The book represents 
Allan’s latest and most sustained attempt at articulating a systematic constitutional 
theory.!2 The consistently high quality of philosophical analysis and discussion in 
the book confirms Allan’s reputation as one of the leading normative theorists of 
the constitution working in this country. His thesis is supported and illustrated by 
copious references to constitutional practice within other jurisdictions, notably the 
United States, Australia, New Zealand and Canada. His constant mining (and 
refining) of the work of Hayek, Fuller and Dworkin, and the enthusiastic battles he 
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engages in — grappling with Raz on positivism and the rule of law, Goldsworthy on 
sovereignty and Dyzenhaus on the nature of judicial role — make for a rich and 
absorbing book. 

Although Constitutional Justice touches on other significant topics — civil 
disobedience, justiciability and the ‘political questions’ doctrine, the contemporary 
significance of parliamentary sovereignty — this review will concentrate on the 
central strand of constitutional theory advanced within it. The defining 
characteristic of that theory is the symbiotic relationship between the rule of law 
and the common law. The best way to explicate Allan’s theory is to focus on his 
conception of these two vital components. This review will also examine the 
conception of politics developed in the book — a relatively new dimension of 
Allan’s work — as well as examining the implications of the theory for public law. 


1. Allan’s constitutional theory 


The rule of law 


The rule of law is the leitmotif of Allan’s thought. He has used the idea of the rule of 
law consistently in his work as the primary means of establishing a definitively legal 
basis for constitutional politics. (The sub-title of his first book, Law, Legitimacy, and 
Justice, for instance, was “The Legal Foundations of British Constitutionalism’!3), In 
Constitutional Justice, Allan aims to show how the rule of law can provide ‘an 
integrated theory of constitutional government’.'* He regards the rule of law as an 
ordering principle which generates ‘a set of closely interrelated principles that 
together make up the core of the doctrine or theory of constitutionalism’.'* (Allan 
lists as significant examples of such principles the division of governmental powers, 
the generality of law and an independent judiciary!®). 

In articulating his theory of the rule of law, Allan tries to navigate a course 
between what he regards as the disappointingly ‘thin’, positivistic account offered 
by Joseph Raz, and the overly prescriptive, sectarian version of the principle 
advanced by Hayek. For Raz, the doctrine is a matter of purely formal legality, 
compatible, in principle at least, with any form of political ordering." Allan 
maintains, to the contrary, that the rule of law is a definitively liberal ideal, 
reflecting or embodying a distinctive set of values. It expresses, he says, a general 
commitment to certain foundational values that underlie and inform the ‘purpose 
and character of constitutional government, at least as it has been understood in the 
Western democracies’.!8 On this account, the values which constitute the rule of 
law are political expressions of underlying liberal ideals. 

Allan is also dissatisfied with Hayek’s account, although he recognises that it 
contains many similarities to his own. For Hayek too, the rule of law was a 
uniquely liberal principle, but he believed that its primary function lay in the 
prevention of broad grants of administrative power and discretion typical of 
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socialism. Allan aspires to be more ecumenical. While Hayek’s version is too 
politically prescriptive to be capable of operating juridically, Allan argues that his 
own version, although liberal in a broad sense, does not embody any particular 
theory of justice and is thus capable of acting as a legal principle.!9 (That is, as a 
direct guide to argument and decision-making in the courts). At the level of legal 
practice, the rule of law operates as a rule of reason” which requires, specifically, 
that government officials must explain challenged decisions in terms of some 
‘broadly consistent account of the common good’: 

[T]he legality of a person’s treatment, at the hands of the state, depends on its being shown 

to serve a defensible view of the common good (broadly understood to mean for the good of 


a community whose members are accorded equal respect and dignity, according to some 
rational account of their collective well-being).”! 


It is open to question whether Allan’s theory of the rule of law succeeds in steering 
between (what he regards as) the vapid positivism of Raz and the dber-liberalism of 
Hayek. He believes that his version manages to be infused with liberal values while 
remaining ecumenical between different conceptions of the good. In fact, however, 
there is more than a hint of schizophrenia in Allan’s account. We are told, on one 
hand, that the whole point of Constitutional Justice is to defend a theory in which the 
rule of law, by protecting basic liberal values, plays a pivotal role in ensuring that 
governments do not act against the interests of citizens. On the other hand, Allan 
tells us that, since it is ‘a largely procedural ideal’ according to which ‘the nature of 
the common good is itself left open for unfettered public debate and governmental 
choice’ ,”” his account of the rule of law is ‘compatible even with absolutism’ .” 

It cannot be the case that Allan thinks that all rational and consistent accounts of 
the common good entail a political position compatible with liberalism. A 
moment’s thought would convince him otherwise. It is possible to think of many 
conceptions of the common good, both historical and contemporary, which are 
perfectly coherent and rational — if you do not question the legitimacy of their 
starting premises at least — but do not treat individuals equally and are anything but 
liberal or individualistic. In this vein, we could imagine autocratic conceptions of 
the state built on the idea of the visionary leader of the people (Stalinist Russia, 
Hitler’s Reich, Mao’s China‘), governments whose authority derives from 
connections to fundamentalist religions (Afghanistan under the Taliban, 
Cromwellian England), or polities based on entrenched caste systems (as used 
to be the case, at least, in the countries of the Indian subcontinent”). 

Given this, it is open to doubt whether the rule of law, conceived in this way, can 
live up to Allan’s expectations. A principle which requires only consistency and 
rationality in the application of laws is incapable of ensuring that liberal values and 
individual rights are protected. Allan’s basic thesis — that the rule of law, conceived 
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20 See T. R S. Allan, ‘The Role of Law as the Rule of Reason: Consent and Constitutionalism’ (1999) 
115 LQR 221. 
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(Harmondsworth: in, 1973). 
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as a legal principle, has the potential to impose real constraints on the power of 
government — can still be saved, but only by jettisoning some of its more sweeping 
ecumenical claims. This modification would result in a principle which demands 
that governmental action is only justified if it accords with some coherent liberal 
and individualistic conception of the common good.” But this reading produces a 
theory of the rule of law which is not really modest, contrary to its author’s 
protestations,?8 since it is dogmatically liberal in the Hayekian mould. 


Politics within Allan’s theory 


Allan has added an extra layer to his theory in recent years by focusing on the 
general political milieu in which his scheme of constitutional politics is designed to 
fit. Politics, according to Allan, takes the form of a deliberative democracy in 
which all strive to articulate and further a conception of the common good.? Allan 
stipulates, indeed, that the theory of public law advanced in Constitutional Justice 
is meaningful ‘only in the wider context of a ‘“‘republican’’ conception of politics, 
in which the claims of justice are treated as fundamental’ .30 The connected idea of 
public reason is now a crucial feature of Allan’s account. He derives the root idea 
from John Rawls, for whom public reason is a mode of argument through which 
citizens ‘conduct their fundamental discussions within the framework of what each 
regards as a political conception of justice based on values that the others can 
reasonably be expected to endorse’ .3! 

According to this republican ideal, political argument is understood as a species 
of moral deliberation by means of which the citizens of a polity discuss what 
shared fundamental values demand in cases of dispute. This conception has been 
elaborated in another of Allan’s recent works: 


We should, then, view democracy as a means for the collective pursuit of justice, enabling 
conflicts of interest to be resolved primarily on grounds of right rather than power or 
influence. Democratic deliberation should appeal to moral principles that facilitate 
agreement among people who seek the common good, instead of narrow self-interest, in 
order that the results can be accepted by everyone as amounting to a reasonable 
accommodation that treats all citizens as equally entitled to concern and respect.3? 


But this analysis is not unproblematic. Allan seems to assume that the shared 
fundamental values which guide political debate in the ideal republic are necessarily 





27 See the mmilar test in Allan, n 11 above, 119: “The rule of law, as a juristic principle, thus embodies 
the liberal and individualistic bias of the common law in favour of the citizen. It transcends the 
panciple of legality by authonsing, and demanding, an attitude of independence and scepticism on the 
part of the judges in the face of claims of governmental power.’ 
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30 Constitutional Justice, 24. On republicanism see P. Petht, Republicanism: ee 
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liberal and individualistic. Why this should be so is not made clear. It could be that 
Allan thinks that all societies are ultimately liberal, in the sense that any society, if 
left to its own devices for long enough, will produce a set of fundamental values 
which approximates the classic liberal catalogue. Alternatively, he could be offering 
a normative theory of politics to which he thinks all societies should strive. Each 
option has its problems. The first, descriptive reading appears either to be complacent 
and devoid of empirical support, or simply untrue. The second, normative reading 
would require greater elucidation and justification than Allan currently provides. 
The inadequacy of this aspect of Allan’s account reflects a more general neglect 
of the importance of disagreement in his theory of politics. The idea that a society 
is defined by its shared, fundamental values — its ‘shared morality’ — is a central 
presuppositon of Allan’s thought. Since the principles which comprise the rule of 
law are said to derive from the ‘deep-rooted’ values of society, it is ultimately in 
the name of those values that courts hold government to account. But, in the age of 
pluralism, it is by no means clear to what extent this organic, Burkean 
understanding of society as the embodiment of values produced by continuous 
evolution holds true. Jeremy Waldron has recently made a powerful case for 
including the fact of moral and political disagreement as one of the essential 
‘circumstances of politics’ which any constitutional theory worthy of the name 
ought to accommodate.33 It is arguable that Allan’s political theory, the core 
components of which are grounded in the assumption of an overarching societal 
homogeneity, rests on insufficiently secure philosophical foundations. 


The common law 


The common law is pivotal to Allan’s theory of constitutional politics. It provides 
the principal means through which rule of law principles are given expression in 
political practice. In addition, Allan maintains that the common law courts provide 
a forum within which the public reason that characterises political argument within 
his ideal republic is most consistently to be found. 

Allan begins by articulating an account of the common law as essentially a body 
of reason. It provides, he says, ‘a form of governance according to reason, in which 
the doctrine of precedent ensure(s) the systematic application of general principles 
to all cases falling within their proper compass’.* Like politics, Allan sees law as a 
site of moral/political debate: political and legal argument are alike, he says, in that 
they both seek ‘to identify principles of justice and conceptions of the common 
good that all can endorse without loss of personal integrity’.°° Unlike ordinary 
legislation, the principles of the common law, secreted over time through the 
workings of an autonomous system of practical reason, necessarily embody the 
fundamental values of society. Because of this, the common law is unique in that 
it represents a ‘scheme of justice that embodie[s] the traditions of the community, 
including traditions of liberty and tolerance’ .37 





33 J. Waldron, Law and Disagreement (Oxford: Clarendon, 1999), 102. See, further, R. Dahrendorf, ‘In 
Praise of Thrasymachnus’ in Dahrendorf, Essays in the Theory of Society (London: Routledge & Kegan 
Paul, 1968); G. Teubner, ‘Altera Pars Audiatur: Law in the Collision of Discourses’ in R- Rawlings 
(ed), Law, Society, and Economy (Oxford: Clarendon, 1997). 
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The argument that the common law is connected organically to basic values in a 
way which is not true of legislation is indebted to Hayek. For Hayek, common law 
and legislation were distinct categories of law: common law was ‘the law, the 
lawyer’s law’ (nomos); legislation, by contrast, was law posited by authority 
(thesis). Hayek thought that ‘judge-made law will of necessity possess certain 
attributes which the decrees of the legislator need not possess’.** On this account, 
common law, like the economy in Adam Smith’s ‘invisible hand’ formulation, is 
the product of unplanned evolution, the propitious combination of rational 
discovery and spontaneous growth. Seen in this light, the common law is the 
guarantor of liberty. Its incremental method, at once evolutionary and rational, 
makes it perfectly adapted to respond to a multiplicity of societal demands and 
desires, and it provides a stable platform for the activities of the people by virtue of 
its continuity and longevity. Legislation, by contrast, is to be regarded as both a 
modern aberrance and a threat to liberty since it lacks the virtuous qualities that are 
inherent to common law and is vulnerable to the whims of those who happen to 
wield power.°9 

Like Hayek, Allan sees the common law as the main repository of accrued 
wisdom in the polity. It provides, he says, the ‘common morality’ which reflects 
and embodies the experience and enduring values of the community.“ By virtue of 
this umbilical connection with the basic values of society, the common law is 
understood as performing a foundational role. The common law constitutes, Allan 
says, ‘the basic order of civil society’ .4! 

The common law articulates the content of the common good, according to the society’s 

shared values and traditions. The judges are its authoritative exponents because their role is 

to express the collective understanding.‘ 


The origins of this understanding of the common law are, in fact, pre-modern. As 
Allan himself recognises,*3 his account of the common law and of the relationship 
between courts and legislature resembles, in many respects, the position of early 
seventeenth-century common lawyers like Sir Edward Coke.“ Central to this 
account was the idea that the common law embodied the ‘ancient constitution’ and 
the belief that the language and values of the common law rightly provided the 
basic currency of political debate.45 In Constitutional Justice, Allan cites with 


38 F. A. Hayek, Law, Legislation and Liberty: A new statement of the liberal principles of justice and 
political economy, Vol. 1. Rules and Order (London: Routledge, 1982), 94. 
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Culture and Politics from Puritanism to Enlightenment (Berkeley: Univermty of California Press, 
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LJ 1651, 1694-1701. 
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approval the famous passage of Coke’s from Dr Bonham’s Case*S — that the 
common law ‘will controul Acts of Parliament and sometimes adjudge them to be 
utterly void’.47 Allan sees in Bonham’s Case (which he assumes to be 
representative of its time*®) a style of constitutional practice worthy of emulation 
in the present. It offers, he says, ‘a good illustration of the power of interpretation 
according to deep-seated constitutional values’.49 

It is perhaps not too far-fetched to argue that, in Constitutional Justice and 
elsewhere, Allan is engaged in refashioning the seventeenth-century theory of 
ancient constitutionalism to fit contemporary needs. The parallels between the 
two theories, ancient and modern, are certainly striking. Both accord the common 
law courts a central position in constitutional politics. Both rely on an idealised 
conception of the common law as an ancient body of reason and principle which 
reflects and embodies the fundamental values of society. There is little of 
substance, in fact, which separates Coke’s dictum in Bonham’s Case from Allan’s 
claim that the common law provides ‘an independent order of justice, rather than 
serving particular interests or governmental ends, its enforcement by the courts 
forms a barrier to the exercise of power’.*! 


2. Is the common law a superior form of public reason? 


According to the account developed in Constitutional Justice, the rule of law is 
composed of a network of liberal principles which embody the fundamental values 
of society. The common law, composed of principles that reflect these values, is a 
unique system of justice which is necessarily independent since its longevity and 
continuity ensure that it transcends the political or personal predilections of the 
judges who operate it. The same cannot be true of the legislature because its 
members are free — and, arguably, duty bound — to respond to the wishes of various 
powerful interest groups within society. 

It is clear from this outline that common law exceptionalism — the idea that the 
common law provides a unique system of justice necessarily connected to 
fundamental principles — is a driving force within Allan’s account. Allan defends 
this position with an analysis of common law adjudication. Drawing on Fuller’s 
idea of the ‘inner morality’ of law,*? he argues that the process of argument and 
decision-making at common law is inherently moral. The court is the only forum in 
which the citizens can demand as of right that a government official justify an 
action inimical to the citizen’s interests before an independent third party. Not only 
this, but in adjudication litigants play a ‘central role’. They are free to frame their 
claim and debate the appropriateness of a challenged action in the manner of their 
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own choosing. It is the ‘essentially collaborative nature’ of common law 
adjudication which explains, Allan maintains, its special moral force.%3 
In court, the citizen confronts his government on essentially equal terms: his objections to its 
treatment of him must be answered to the satisfaction of an independent judge, whose 
deliberations and conclusions will reflect the specific nature of the controversy, as framed 
and presented by the citizen. 


The moral nature of common law adjudication means that the courts provide the best 
forum for the type of moral/political deliberation characteristic of the ideal republic. 
The common law court, Allan writes, ‘comes as close as possible to the moral 
dialogue between citizen and state envisaged by the rule of law’ .*5 In Constitutional 
Justice, Allan tends to express this position through the terminology of public reason. 
He insists that the version of the ideal he defends is broader than Rawls’ original. 
Public reason, he says, ‘should be understood to permit a more thorough-going, less 
circumscribed, moral debate than Rawls would allow’.™ In particular, Allan thinks 
that Rawls is wrong to exclude certain categories of moral/political argument from 
legitimate discussion, maintaining that ‘recourse to controversial moral and 
metaphysical convictions [eg, derived from religious beliefs] is more often necessary, 
and more generally legitimate, than Rawls seems willing to concede’. Allan’s 
conception of public reason is, accordingly, a fluid and accommodating ideal: while 
it is true, he says, that ‘citizens and officials should appeal, so far as possible, to 
shared principles and values in an effort to reach consensus’, it is not necessary for 
debate to cease ‘as soon as there is a clash of moral commitments’ .*8 

Allan maintains that, if we interpret the ideal of public reason broadly to allow 
appeal to competing moral viewpoints, ‘its “exemplar” may be regarded as the 
ordinary courts, deciding cases at common Jaw’. But just how compelling is this 
claim? We can examine it by referring to a case which Allan has explicitly 
endorsed. The applicants in R v Secretary of State for the Home Department, ex p 
Simms®! were prisoners who had been convicted of murder and yet continued to 
protest their innocence. Wanting their case reopened, the applicants expressed a 
desire to hold oral interviews with journalists who were interested in their 
predicament. The applicants’ prison governors were only prepared to accede to the 
request on condition that the journalists sign a declaration that they would not 
publish any of the material garnered from the interviews, a request which the 
journalists were not prepared to accept. 

The House of Lords decided in favour of the applicants, ruling that the relevant 
paragraphs of the Prison Rules on which the governors relied were ultra vires. But 
what interests us here is the process of argument which led to that decision. There 
are, indeed, a number of points of contact between the reasoning in Simms and 
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Allan’s theory. In broad terms, the case provides a potent illustration of the 
capacity of judicial review to act as a mechanism for citizens to challenge 
governmental acts or decisions inimical to their interests. It is also clear that the 
court in Simms followed a public and rational mode of argument. Conflicting 
arguments were explicated and explored by the judges and detailed reasons were 
given for the decision eventually reached. Moreover, Simms is notable for its 
confident use of liberal ideas. In the leading judgment, Lord Steyn said that it was 
the ‘rights of the prisoners’ that were at stake. The starting point for his decision 
was the overriding importance of the right to freedom of expression and, during the 
course of the judgment, he drew support for this position from jurisprudence and 
philosophy regarded as quintessentially liberal: US Supreme Court free speech and 
European Convention free expression cases, and J. S. Mill on liberty. 

There are a number of elements of the process of argument in Simms, however, 
which do not equate with the ideal of public reason as formulated by Allan. Lord 
Steyn’s judgment, for instance, contains a succession of stages in which the dispute 
iN question was narrowed and refined. Legal argument in the case focused finally 
on a single, narrow issue: namely, whether the relevant passages from the Prison 
Rules were lawful. From the litigants’ perspective, this process of refinement had 
the effect of limiting discussion in that it precluded argument about the essential 
predicament of which they complained (were they wrongly imprisoned?), as well 
as any more general matters which they might have thought pertinent. 

Moreover, the court in Simms was concerned solely with the predicament of the 
applicants who had brought the case to its attention. It did not consider — at least 
openly and directly — the rights and interests of third parties who may have been 
affected by its decision. (Allan, indeed, rejects the option of opening the court to 
wider deliberation by means of amicus curiae briefs and representative actions, 
arguing that these methods simply encourage ‘“‘ideological’’ complainants who 
have failed to convince public opinion, or duly elected representatives, of the value 
of their cause’®). Likewise, there was no systematic discussion in Simms of the 
consequences of the court’s decision on the system of prison administration. 

It is also possible to suggest that argument in Simms was structured, like all cases 
of judicial review, by means of pre-set patterns. Claims in judicial review cases can 
be said to derive force from the utilisation of accepted modes of argument. If the 
litigant wants to have a chance of being successful, he or she must phrase the claim 
in terms of one or more of a limited range of standard categories of argument: 
legality, procedural fairness, unreasonableness, proportionality, abuse of rights, 
legitimate expectations. So, in Simms, the applicants argued that the relevant rules 
amounted to an unjustified invasion of their fundamental rights. The prison 
authorities responded by defending the rules in terms of the purpose they were 
supposedly designed to serve. 

We would expect an exemplary forum of public reason — particularly in light of 
Allan’s broad interpretation of the ideal — to operate a system which encourages or 
at least accommodates direct, open, wide-ranging, non-rigid, consequentialist 
argument. This is not what the examination of the process of argument and 
decision-making in a case like ex p Simms reveals. Simms represents a process of 
reasoning which, while certainly public, rational and receptive to liberal norms and 
values, is narrowly focused on the needs of the parties to the case, almost devoid of 
consequentialist analysis and adheres quite rigidly to a limited number of pre-set 
forms of argument. At least when set against the less rigid and more protean 
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structures of ordinary political debate, this process of argument seems remarkably 
Spartan. This being so, Allan’s case for the exceptionalism of the common law, 
based on the claim that its argumentative processes exemplify a fluid and 
accommodating account of the ideal of public reason, does not seem compelling. 


3. Implications for public law: ‘value-driven’ judicial review? 


Allan’s theory prescribes that common law principles are the embodiment of a 
society’s fundamental values and that the common law itself constitutes the polity. It 
follows from this that the primary function of the court is to protect individual citizens 
from interference by government by enforcing such principles and values. Public law, 
on this account, becomes a species of moral reasoning which entails, Allan says, ‘an 
abandonment of formal rationality and unqualified deference to official value 
judgments in favour of an appraisal attuned to the moral imperatives discerned’ .63 
On this account, the inquiry in cases of judicial review must focus on the 
seriousness of the fundamental rights and values at stake and of the threatened 
infringement of those rights and values. Allan is advocating here the adoption of 
what may be called a value-driven scheme of judicial review. He assumes, that is, 
that the level of scrutiny in cases of review is a simple function of the seriousness of 
the complainant’s objection, measured in terms of fundamental values and rights: 


[The level of scrutiny in cases of review] will be simply a function of the seriousness and 
apparent cogency of a complainant’s objections to administrative action: the more serious, in 
terms of accepted constitutional rights and legal values, and the more persuasive the 
complaint of injustice, as presented to the court, the more demanding the court must be of 
the relevant agency, reluctant to accept anything = than convincing explanation of its 
decisions on plainly lawful and legitimate grounds.® 


It is arguable that this value-driven conception fails to provide an accurate model 
of public law decision-making. Allan believes that the fundamental values he 
articulates in his theory — dignity, autonomy, equal citizenship — have overriding or 
paramount status within liberal democratic constitutions. To style a particular 
value ‘fundamental’ is to accord it priority or greater weight when it comes to 
conflicts with other values. This implies, at the level of juridical practice, that 
judges ought generally to favour the values Allan identifies as fundamental when 
they conflict with countervailing values or considerations. 

The problem with this, however, is that the fundamental values articulated by 
Allan seem to be for the exclusive use of claimants. Allan maintains that these 
values are essential conditions for human existence and individual flourishing. A 
citizen, he writes, is to be treated at all times as ‘an equal, autonomous, moral 
agent’.67 Autonomy connotes ‘self-determination or independence’ ,® and dignity 
is its cognate: citizens, Allan says at one point, ‘should be treated in a manner 
appropriate to their dignity as autonomous moral agents’. These attributes are not 


Allan, ‘Fairness, Equality, Rationality’ n 12 above, 29. 

Allan has written elsewhere that the ‘modern law of judicial review may plansibly be interpreted as a 
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applicable to public bodies; he only mentions them in the context of defining what 
the citizen may legitimately demand from his or her government. 
Autonomy entails personal responsibility, making the application and interpretation of law 
open to the demands of conscience. If the law should be understood as demanding the 


citizen’s assent, the existence of legal obligahons (as opposed to illegitymate demands) must 
be in every case a matter of moral judgment.”? 


To recapitulate, Allan offers us a model of decision-making which specifies that 
the court need only measure the weight of fundamental values and rights when 
assessing the appropriate level of scrutiny to apply in a case. These fundamental 
values are revealed, on examination, to be exclusively pro-claimant values in the 
sense that they provide a basis for argument against the decisions of public bodies 
but cannot be used by public bodies to defend those decisions. Given that the 
values Allan identifies are seen as having overriding or paramount status, the 
theory appears to entail the claim that, in cases where values conflict, pro-claimant 
values should normally trump countervailing considerations, including those 
values which defendant public bodies can draw upon to defend their decisions. 
If this analysis is correct, Allan’s theory fails to provide a credible account of the 
reasoning process in cases of judicial review since, if it were followed, defendant’s 
interests would be structurally disfavoured to the point where they would be 
excluded from adequate consideration by the court. Allan says that he sees public 
law as ‘a moral dialogue between citizen and state’.”! But it is an odd sort of 
dialogue which silences one participant while handing the other a megaphone. 


Conclusion 


Constitutional Justice is a powerfully argued synthesis of Allan’s thought. This 
review has tried to explicate the constitutional theory developed in that book by 
focusing on some of its defining themes. A number of criticisms of Allan’s account 
have been offered during the course of the review. These criticisms attach, in the 
main, to Allan’s belief in common law exceptionalism and the elision that he 
makes between the common law and fundamental values. 

The belief that the common law is a unique moral entity is not just a defining 
feature of Allan’s theory but is generic to all theories of common law 
constitutionalism. This conception of the relationship between the courts and the 
legislature, and the understanding of the function of public law entailed by that 
conception, is pervasive within contemporary public law. Public lawyers, however, 
might do well to reconsider the appropriateness of this account. There are a number 
of reasons for this. For one thing, common law constitutionalism seems to require 
judges to decide cases by means of a direct deliberation of what fundamental 
values and rights require. This value-driven approach demands skills which judges 
are not renowned for possessing. It seems to require them either to wrestle 
abstractly in an attempt to divine the relative importance of moral principles like a 
political philosopher or theologian, or to choose the best policy from an array of 
conflicting options in the manner of the politician. 

There are also good reasons of constitutional principle why common law 
constitutionalism ought to be treated with scepticism. If judges are to have the 
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ultimate say in relation to the prioritisation of values, as many common law 
constitutionalists suggest, it would arguably be tantamount to the abdication of 
democracy in favour of a system of democracy layered with aristocracy (the 
decisions of the elite).72 Moreover, the a priori ascription of moral superiority to 
the common law is contrary to basic liberal ideas. Liberalism, at least in the 
tradition of Hobbes, Hume, Madison and Mill, has at its core the belief in the 
essential fallibility of political institutions and decision-makers, a belief which is 
rooted, in turn, in a general distrust of the human capacity consistently to make 
good decisions.73 Common law constitutionalism applies this principled distrust in 
relation to government and subordinate decision-makers, but there is no reason 
why it should not extend to the courts as well. The court, too, is an institution of 
power and its historical record as an institution protective of liberal values is 
mixed.74 

Constitutional Justice may represent, then, the most sophisticated and well- 
argued version of the theory of common law constitutionalism available to us, but 
it seems that even Allan’s intellectual powers are insufficient to make the 
imperialist pretensions of that theory convincing. Theoretically-minded public 
lawyers should be searching, instead, for a conception of public law as an 
enterprise in which all public institutions, and particularly the courts, strive to 
ensure legitimacy (in the processes of making and applying law) which avoids the 
temptation to dress the common law in the garb of moral superiority. 
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Claire Foster, The Ethics of Medical Research on Humans, Cambridge: 
Cambridge University Press, 2001, xiii + 150pp, hb £50.00; pb £17.95. 


Every time our doctor prescribes a drug or procedure to treat us, we benefit from 
healthcare research. In order that advances are made in medicine it is essential that 
research is fostered and encouraged. Yet, more important than the furtherance of 
medical science is the principle enshrined in Article 5 of the World Medical 
Association’s Declaration of Helsinki. There it is stated that ‘In medical research on 
human subjects, considerations related to the well-being of the human subject should 
take precedence over the interests of science and society’. 

Any country wishing to ensure that progress in medicine is appropriately balanced 
with the rights and interests of research participants cannot rely purely on law, which 
offers neither the flexibility nor the speed with which to react to changes in medical 
research. The system therefore relies on ‘research ethics committees’; groups of up to 
18 volunteers from a range of medical and lay backgrounds who consider each 
research proposal within the National Health Service, apply existing guidance and 
decide whether or not to approve the research protocol. There is approximately one 
local research ethics committee for each Health Authority in the UK. In addition 
there are 8 multi-centre research ethics committees which review research protocols 
involving 5 or more local research ethics committee geographical locations. This 
considerably eases the burden on researchers conducting large-scale trials, though 
they must still consult each relevant local research ethics committee in relation to 
pertinent local issues that may affect the research. The research ethics committee 
must be equipped to deal with the evolutionary nature of healthcare research. They 
are aided by professional guidelines, but the guidance rarely keeps up with the 
changes and controversies of research on humans. Claire Foster’s book, on the other 
hand, attempts to provide research ethics committee members and researchers with 
an ideologically neutral means of approaching an ethical dilemma even when 
specific law and guidance is lacking. Foster calls upon her significant experience of 
training ethics committee members to explain how principles of moral decision- 
making can be applied in healthcare research. 

The three approaches to moral decision-making are goal-based, duty-based and 
right-based morality. They were put forward by Ronald Dworkin in 1977 for use in 
political philosophy, and adapted to moral philosophy and medical ethics by Sophie 
Botros in 1992. Goal-based morality presents a utilitarian approach, explained by 
Foster in a pertinent manner providing relevant philosophical background whilst 
relating specifically to scientific rigour in research. Foster stresses the limitations of 
the approach and cautions against reliance on the principle in isolation. Instead she 
recommends its place as part of the overall consideration of what makes a research 
protocol ethical. 

Duty-based morality shifts the consideration from the outcome that maximises 
happiness to the action that is morally justified by its contents. On the goal-based 
approach a trial withholding valuable treatment from cancer patients might be 
sanctioned if it will provide useful scientific results that will significantly further the 
treatment of cancer. The duty-based approach however, might prohibit such research 
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on the basis that harm caused to the individual research participants is morally wrong. 
The doctor’s duty to care for the patients outweighs his duty to achieve good research 
data. It is this principle that Article 5 of the Declaration of Helsinki enshrines: a 
research participant must not be treated as a means to an end, he is an important 
individual to whom duties are owed. 

A danger with this approach is that whilst endeavoring to protect his patient, a 
physician’s paternalism may offend the patient’s rights. The right-based approach 
counters this tendency. For the researcher and research ethics committee member this 
largely translates into the requirements of confidentiality and informed consent. 
Research participants have the right to give or withhold consent without adverse 
effect to their medical treatment. Consent should be voluntary which may be difficult 
when a patient feels beholden to the doctor who is prolonging his life, or when a 
medical student is asked to enter a non-therapeutic trial run by his superior. Consent 
should also be adequately informed, involving careful explanation by the medical 
team, a detailed consent form and information sheet and ample opportunity to ask 
questions and withdraw from the research. Ensuring that individuals are adequately 
informed is rarely free of ethical concerns, and Foster considers a number of potential 
dilemmas, analysing them with the aid of the principles of goal-, duty- and right- 
based morality. For example, where blind randomisation takes place the participant 
cannot be told whether he will receive a novel drug, a standard drug or a placebo. 
Where covert research takes place a person’s reaction may be monitored before they 
have given consent. In such cases goal- and right-based morality conflict. 

Having outlined the three principles of moral decision making, Foster draws them 
together in a chapter entitled ‘From Principles to Practice’. She then goes on to 
provide case studies illustrating problematic issues and potential conflicts between 
the principles. In relation to goal-based morality, Foster considers issues relating to 
the goals and design of research and dissemination of research results. Concerning 
the former, for example, the aims of xenotransplantation (the transplantation of tissue 
from animals), and cloning are controversial. Foster analyses them objectively, 
drawing on historical examples such as the fear generated over organ transplantation. 

To illustrate duty-based dilemmas, Foster gives a number of empirical examples 
demonstrating the potential conflicts between duty- and goal-based morality in 
therapeutic and non-therapeutic research. Similarly, in relation to right-based 
morality, a range of empirical evidence is examined testing the very foundations of 
the consent procedure. For example, there is evidence that patients lack 
understanding of the information sheets provided in research and do not readily 
retain the data, thereby challenging the consent process on the basis of right-based 
morality. The additional information provided in the research context can increase 
the patient’s anxiety, which is undesirable from a duty-based perspective. The formal 
consent process has also been shown to limit recruitment to research trials, especially 
where patients’ treatment is allocated randomly. This creates difficulties from a goal- 
based perspective. 

Of course, the use of any set of approaches is problematic owing to their tendency 
to conflict. Foster does not favour any one of them, recognising deficiencies in each 
which are generally made up by a consideration of the other two. Reliance on goal- 
based morality results in an inability to consider the content of the action which leads 
to greater happiness. The gap is filled by duty-based morality. Over-reliance on duty- 
based morality might lead us to sanction research in the patient’s interest despite the 
fact that it may conflict with the views of the individual. Right-based morality 
therefore ensures that research does not proceed without the valid consent of each 
participant. Application of the three approaches will not inevitably lead to the ‘right’ 
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answer. As Foster states: “What, in the end, the three approaches offer is a 
formulation of our motives for acting, not a recipe for their moral success. The three 
approaches ask that we seek to magnify the good (goal-based); that we are harmless 
(duty-based); and that we respect other people’s autonomy (right-based)’ (p 139). 

The case studies provide a useful training tool. Research ethics committees, for 
example, could apply the three approaches to moral decision-making and then refer 
to Foster’s analysis. There is much recent emphasis on the value of training for ethics 
committee members though it is not yet known how it will be implemented. 
Ambitiously, the Central Office of Research Ethics Committees could usefully 
employ the three approaches as a central theme to training across the country, thereby 
achieving some consistency in approach amongst ethics committees and researchers. 

ially in cases where valid professional guidance is lacking, the framework 
could be used to analyse any research ethics dilemma in a manner that should 
facilitate a wide appreciation of the range of issues. Yet ethics committee members 
come from a variety of medical and lay backgrounds and usually volunteer their time, 
which is often limited. It may be too ambitious to expect ethics committee members 
and researchers to digest the full contents of the book in addition to the relevant 
guidance from the Department of Health and professional bodies. However, even a 
basic understanding of the three approaches and their application is useful and Foster 
provides a series of questions, the consideration of which can aid in the production of 
a reasoned analysis of a research protocol. 

Ethics committees have received criticism owing to their apparent lack of 
standardisation. For example, a researcher might apply to four different local 
research ethics committees and receive a variety of responses ranging from approval, 
to requests for changes, to outright rejection. Though an element of inconsistency is 
inevitable and even desirable (given the variation between research locations, 
facilities and participants across the country), it would aid researchers if they knew 
more precisely the criteria to be applied by the ethics committee reviewing the 
protocol. Similarly, it would aid ethics committees if researchers could justify their 
protocol on the basis of the framework. The aim of this book is to provide researchers 
with the means by which to discern an ethical approach to their research. If used 
consistently amongst researchers and ethics committees it might lead to greater 
standardisation. Even if employed sporadically it will enable its user to justify his 
decisions and responses, and in this it is invaluable. 


Emma Cave* 


Neil Vidmar (ed), World Jury Systems, Oxford: Oxford University Press, 2000, 
xviii + 464pp, hb £45.00. 


At a time when searching questions are being asked about the system of jury trial 
employed in the United Kingdom, most recently in the wake of Lord Justice Auld’s 
review of the criminal courts, it is worth reflecting on the part that this institution of 
English origin continues to play in systems of justice throughout the world. There is 
no better starting point for such an exercise than this ambitious collection, in which 
the editor has brought together experts from a range of jurisdictions to construct an 
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invaluable reference volume on the subject. The work builds upon and adds to 
contributions to a special issue of Law & Contemporary Problems on comparative 
jury systems, published in 1999. It also represents the culmination of many years of 
distinguished contribution to the literature on juries by the editor, including the 
widely cited book co-authored with Valerie Hans in 1986, Judging the Jury. 

The ambition of the work may be gleaned from the title alone, but the task 
undertaken by the editor might appear impossibly onerous in the light of the 
observation in the introductory chapter that the criminal jury appears ‘alive and 
mostly well’ in more than 50 countries and dependencies throughout the world (p 3). 
The structure of the book, however, enables the editor to offer the reader an insight 
into the multifarious models of jury trial that exist, while avoiding the risk of simply 
presenting a catalogue of the procedural characteristics of different systems. 

The opening chapter by the editor himself traces the evolution of the common law 
jury and introduces the issues that run throughout the book from a comparative 
perspective, from the general role of the jury within particular legal systems through to 
more specific concerns such as jury composition, juror comprehension and the verdict. 
The next seven chapters are devoted to the criminal jury in jurisdictions with a 
longstanding tradition of jury trial: England (Sally Lioyd-Bostock and Cheryl 
Thomas), the United States (Nancy Jean King), Australia (Michael Chesterman), 
New Zealand (Neil Cameron, Susan Potter and Warren Young), Canada (Neil Vidmar), 
Scotland (Peter Duff) and Ireland (John D. Jackson, Katie Quinn and Tom O’ Malley). 
The next two chapters offer a reminder that the notion of jury trial is not an 
anachronistic one that no contemporary reform programme would conceivably incor- 
porate: both Russia and Spain (Stephen C. Thaman) reintroduced jury trial in the 1990s 
and there is an ongoing debate on whether a system of jury trial should be reintroduced 
in Japan (Lester W. Kiss). Two chapters are then devoted to the civil jury, first in the 
jurisdiction in which it has survived most obdurately, the United States (Stephan 
Landsman) and, secondly, in a jurisdiction in which it ‘dangles on a shoestring’ (p 
405), Canada (W. A. Bogart). In the final chapter, the editor takes a broad sweep across 
the globe to survey the range of other countries to which the jury system has been 
transported; by the author’s own admission, the chapter is ‘sketchy and incomplete’ 
(p 421), but it succeeds in its aim of providing a broader perspective on jury trial. 

The chapters focussing on individual jurisdictions are written with a view to 
explaining the jury’s historical evolution within the particular system, its present 
place in the system and the procedural framework within which it operates. The 
chapters are replete with incisive critical analysis, identifying the strengths and 
weaknesses of the jury as appropriate and indicating present and possible future 
avenues of reform. The book manages to avoid a common trap into which a 
comparative survey of this nature can sometimes fall, in that the authors tend neither 
to overplay the strengths of their ‘own’ systems nor to make unfounded assumptions 
about the operation of systems elsewhere. 

In fact, the book offers useful illustrations of the dangers of such assumptions. The 
issue of the peremptory challenge is perhaps the best example. Jury reformers in the 
United States occasionally use the successful abolition of the peremptory challenge 
in other jurisdiction as evidence that such a reform would work just as effectively 
within their own trial system. As King notes in her chapter on the criminal jury in 
America, however, this assumption is not necessarily well founded, as ‘[o]ther 
countries may enjoy conditions more favorable to this change, including a history of 
less litigant autonomy during voir dire, more effective regulation of trial publicity, 
more homogenous jury pools, and widespread acceptance of nonunanimous verdicts’ 
(p 112). Were the peremptory challenge to be removed in the States, argues King, the 
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effect would probably be an increased use of challenges for cause. The reader is 
reminded through such insights that a proper understanding of the jury requires an 
awareness of the cultural and procedural setting in which a given system of jury trial 
operates. As the editor comments, ‘selecting one characteristic from one country fails 
to consider the issues in their broader cultural, systemic and legal context’ (p 5). The 
work as a whole provides a useful antidote to any such tendency. 

A collection of the present nature also serves to make the reader aware of the 
different approaches that jurisdictions adopt to certain types of challenge. One 
consequence of the abolition of the peremptory challenge in England was to limit the 
opportunity of ensuring racial balance on juries (p 74). The tension between the 
principle of random selection and the need to ensure that the ethnic complexion of the 
jury is such as to ensure widespread confidence in the system, particularly in cases 
with a racial dimension or involving a defendant from an ethnic minority, poses 
difficulties that have yet to be satisfactorily resolved. The book provides intriguing 
insights into the context in which such difficulties have arisen and the manner in 
which they have been addressed elsewhere. 

The difficulty of ensuring minority representation on juries has been particularly 
acute in societies in which the institution of jury trial does not sit easily with the 
cultural norms of indigenous peoples. In criminal cases in New Zealand, for example, 
it was formerly the case that where both the defendant and the complainant were 
Maori the defendant had a right to an all Maori jury. In civil cases in which at least 
one of the parties was Maori, courts had power to order trial by a mixed jury 
comprised of six Maori and six other members. The right to sit on ‘ordinary’ juries 
was, on the other hand, denied to the Maori population. Legislation of 1962 cut 
through such archaic rules, but the issue of Maori representation on juries continues 
to present difficulty in the modern context and there have been calls from some 
quarters for the restoration of the all-Maori jury. As the authors note, however, there 
is an ironic twist to the debate on the composition of the jury in this context, in that 
the very concept of jury trial itself is alien to the culture and value system of the 
Maori (pp 193-197). 

A similar clash of mores is to be found in the implementation of jury trial among 
the distinct ethnic groups of Canada’s Northern Territories. The seminal event in the 
story of this implementation is briefly but vividly recounted in the book. This was a 
murder case involving Innuit men accused of murdering two missionaries in 1916: 
the men were acquitted of one of the murders and convicted of the second at a 
separate trial, but the death sentence was commuted and the men were eventually 
returned to their own people. A prominent question in the proceedings was the extent 
to which the different cultural standards and belief systems of the accused could be 
accommodated within a ‘foreign’ mode of trial and, as the author of the chapter 
recounts, this question continues to pose difficulty to the present day (pp 244-248). 
In Australia, as recently as 1981, there was a case in which a judge took the step of 
discharging an entire jury in a case involving an aboriginal defendant; the jury 
comprised white people only, as the prosecutor had challenged all aboriginal 
members of the panel (p 137). 

Just as the book uncovers universal problems besetting the jury and their different 
means of resolution, it also highlights unique and unusual features that the jury has 
developed in different jurisdictions. The title of the chapter on the Scottish jury refers 
to it as ‘a very peculiar institution’ (p 249) and the aptness of this label becomes 
increasingly apparent as the chapter proceeds. Unlike its contemporaries elsewhere, 
the Scottish jury is comprised of fifteen persons, a bare majority is sufficient to 
produce a verdict and the quirk of the ‘not proven’ verdict adds a final touch to its 


480 © The Modem Law Review Limited 2002 


May 2002] Reviews 


distinctiveness. In the Australian state of Victoria, curiously, up to fifteen jurors can 
be sworn in for a long trial on the basis that a ballot has to be held to reduce the 
number to twelve before the jury retires to consider a verdict (p 135). In Canada, the 
question of whether prospective jurors who have been challenged for cause are 
impartial is determined not by the judge but by two lay ‘triers’ chosen randomly from 
the jury panel. These lay triers listen to the prescribed questions asked of prospective 
jurors and decide, under instruction from the judge, whether the individual is 
impartial. Peremptory challenges may then be activated if a prospective juror is found 
by the lay triers to be impartial (pp 215-216). The identification of such indivi- 
dualistic features is central to the book’s portrayal of the ‘subtleties and complexities’ 
(p 52) that have attended the development of jury systems throughout the globe. 

Collections of the present kind are sometimes marred by a lack of cohesion, but 
generally the editor has managed to mould the contributions to the book into a well 
constructed whole. That is not to say that the collection is without structural fault. 
The sweeping introductory chapter brings together effectively the various themes that 
run through the ensuing chapters, but the book would have benefited from more 
extensive cross-referencing between chapters. In fact, there are occasions on which 
reference is made to a contribution to the Law & Contemporary Problems volume 
rather than to the corresponding contribution to the present work in which the text 
referred to is identical (for example, note 161 on p 118 and note 5 on p 354). The 
typographical legacy of the journal volume is also to be found in the header running 
through the chapter on the English jury: ‘Juries and Reform in England and Wales’ 
reflects the article title rather than the title of the chapter in the present work. These 
are, however, minor infelicities of presentation that do not detract significantly from 
the editor’s achievement. 

This is one of the most useful and insightful contributions to the literature on the 
jury to have been published in recent years. Whether the reader is interested in the 
theoretical underpinnings of democratic participation in the administration of justice 
or in the niceties of jury procedure within systems of justice throughout the world, 
there is a wealth of material to be admired in the pages of Vidmar’s collection. In 
acknowledging the incomplete nature of the final chapter on lesser known jury 
systems, the editor expresses the hope that ‘the information will provide a broader 
perspective on the jury and spur additional interest among scholars to complete the 
picture, a picture that will include ... analysis of its role in theories of democratic 
participation’ (p 447). Those who respond to the editor’s exhortation in the future 
will do well to emulate the quality of the present volume. 


Sean Doran* 


A. W. B. Simpson, Human Rights and the End of Empire. Britain and the Genesis 
of the European Convention, Oxford: Oxford University Press, 2001, xiv + 1161pp, 
hb £60.00. 


There is much for the academic legal community to admire in Brian Simpson’s latest 
book. But there is even more to admire (and learn from) in the phenomenon of Brian 
Simpson himself. Here is a scholar who, unhindered by the dictates of the RAE, 
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chooses to engage in truly inspiring academic research, delving into original papers, 
hunting around the Public Record Office, taking the time to chase up leads and 
generally behaving as an academic should, producing at the end a work so large that 
it would probably absorb within it all the submissions of a fair proportion of the many 
5A centres of excellence that now dot the country bringing delight to the taxpayer. 
Simpson’s paradigmatic qualities also extend to the kind of research he does. He is a 
legal writer who locates — and has always located — his work in the political and 
historical context of its time, not treating law as some kind of natural plant sprouting 
assumpsits and actions on the case but rather as the vibrant human-shaped thing that 
it truly is. And then there is his style of writing, polished, pugnacious and frequently 
very witty. As if all this were not enough, who else among our colleagues would start 
a ‘law book’ with: “The Palazzo Barberini is perhaps the most sumptuous of the Papal 
palaces in Rome. It was built at the high point of the Italian baroque for Maffeo 
Barberini, who reigned as His Holiness Pope Urban VIII from 1623 to 1644 ...’? 

But — and it is a largish but — the book is really quite unnecessarily long, 
sumptuously so at times but nevertheless ultimately indefensibly. Really it is three 
stories packed into one. The first and in many ways the most interesting is the story of 
civil liberties in the age of empire. Simpson is brilliant on the way in which the 
British colonial achievement was built upon and depended on controlled political 
violence and the rigorous suppression of what we now think of as ‘human rights’. The 
second large theme is the development of the international human rights movement, 
from its birth in humanitarian law through its post war renaissance to the hegemonic 
force that we see today. Then, as though all that were not enough, there is the quite 
separate saga of how the European Convention on Human Rights came about, why it 
was constructed as it was, what led to the protocol on property, education and free 
elections, the use of derogations from the Convention in its early days and much else 
besides. The text is periodically inundated with transcript-like accounts of the 
proceedings of this or that august (but now long forgotten) gathering of notables. 
Sometimes it seems as though Professor Simpson has been collecting snippets of 
ideas and information for decades and feels compelled only to let them go when 
assured of a good home between hard covers. Much of what he has found is 
fascinating and sometimes it is truly hilarious. But reading the book is a little like 
attending a Wagner opera: moments of the purely sublime but with a lot of long 
speeches in between. Then again, I don’t think Professor Simpson expects his readers 
to read through his work methodically from start to finish. As a book to dip into, 
splash about a bit in and return to again and again for vigorous intellectual exercise it 
is a pure delight. 


Conor Gearty* 


Hazel Carty, An Analysis of the Economic Torts, Oxford: Oxford University Press, 
2001, xxx + 295pp, hb £40.00. 


Economic tort liability confronts tort lawyers with a range of problems. At the most 
basic level there is no consensus as to which torts or areas of tort liability are properly 
described as “economic torts’. Resolving this issue requires the identification of some 
common ground between different liabilities and that area of common ground needs 
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defining with a degree of precision. A survey of the main authorities might suggest 
that there are a number of characteristics shared by certain tort liabilities which 
justify subsuming them under the umbrella description, ‘economic torts’. The 
liabilities are all associated with intentional conduct on the part of defendants, though 
the meaning of ‘intention’ in this context is far from certain and may vary between 
torts. They are all either exclusively or predominantly concerned with the regulation 
of ‘economic activities’. Underlying all of them is the generally unspoken premise of 
either promoting or at least facilitating a flourishing market economy; this can 
perhaps be broadly equated with absence of judicially imposed constraints on 
competition in the markets for goods, services and (possibly) labour. But there may 
well be other indicia of what constitutes ‘economic tort liability’. Problems of 
definition apart, one other issue that confronts economic tort liability in general is the 
vexed question of the tort-contract interface. 

Across the common law world, the leading texts on tort law and an impressive 
body of journal articles reveal a range of responses to these problems of definition. 
Some of the core texts on tort law confine the label ‘economic torts’ to what Hazel 
Carty in her new Analysis of the Economic Torts calls the ‘general (industrial action) 
economic torts’ (see eg Clerk & Lindsell on Torts 18th ed 2000 ch 24 and Salmond & 
Heuston on the Law of Torts 21st ed 1996 ch16).What Carty terms the ‘misrepre- 
sentation (trade competition) economic torts’are usually discussed separately, 
generally in different contexts, although the tort of passing off is sometimes added 
on at the end of a chapter on the ‘industrial action’ torts (see Winfield & Jolowicz on 
Tort 15th edn 1998 ch 18, Street on Torts 10th edn 1999 ch 9 and Hepple, Howarth & 
Matthews Tort Cases and Materials 5th edn 2000 ch 15). While there is no obvious 
right or wrong answer to the question of which torts properly fall under the economic 
torts umbrella, it is appropriate to ask whether any particular classification is 
internally coherent, and whether it is helpful to an understanding of what the law is 
and an evaluation of assertions of what it should be or how it might best develop. 

Carty sets herself a daunting task: ‘to bring some order to the common law rules on 
liability for the infliction of pure economic loss’ (p v). While it is clear that her remit 
is limited to tort liability, her analysis includes the torts of deceit, malicious falsehood 
and passing off as well as addressing the issue of negligence liability for pure 
economic loss, although she concedes at the outset of chapter 9 that to label this as an 
economic tort ‘is rather misleading. Rather in exceptional circumstances it performs 
the function of an economic tort’ (p 238). Her critical exposition of the law is 
followed by a concluding chapter which offers ‘a framework for the liability they 
impose (and therefore guidance for their development’ (p v). For an evaluation of 
how helpful that guidance might be, it is useful to look first at some issues arising out 
of her analysis of the different liabilities, before considering whether the range of 
liabilities which she covers has coherence which assists with an understanding of the 
issues involved and the development of a constructive critique of the law. 

The main body of analysis in chapters 2-9 is prefaced by a thoughtful and concise 
introduction which provides a well-referenced general historical overview of the 
background to each of the torts. The eight central chapters on the individual torts have 
the particular merit of clarity in their exposition of the ingredients of each head of 
liability under discussion. While this analysis is also generally concise, it does on 
occasion leave the reader uncertain as to the current state of the law as Carty sees it. 
The discussion of ‘intentional inducement of other wrongs’ on pages 61—65 in the 
chapter on inducing breach of contract, for example, not only offers no view on the 
desirability of judicial extensions of tort liability in this way; it fails also to address the 
issue of how this body of generally rather vague judicial pronouncements affects the 
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coherence of the law. There are, moreover, considerable variations in the amount of 
detail of the analysis. Compared to the relative precision of the chapters on the 
“general (industrial action) economic torts’ in chapters 2-5, the treatment of deceit, 
malicious falsehood and passing off is almost encyclopaedic. While it may be that the 
last of these three torts requires an extended contextual analysis in order to understand 
the nature and importance of the issues which recent attempts to expand the liability 
raise for the role of tort law, the depth of the analysis here is in marked contrast to the 
earlier chapters where the labour relations context of much of the development of the 
law could be set out in similar detail with equal justification. Chapter 9, on ‘Neglig- 
ence and Pure Economic Loss’, is different again in that it provides more of a sum- 
mary of the current state of what has in the recent past been a volatile aspect of tort 
law. Here the author necessarily assumes that the reader is a generally informed tort 
lawyer. Overall, however, anyone with an interest in this aspect of tort liability will 
find the book to be a valuable exposition of the law and source of further references. 

The reader who seeks enlightenment on some of the central issues in economic tort 
liability may, however, feel a sense of disappointment in the way the book addresses 
the vexed question of what is meant by ‘unlawful means’ or ‘unlawful acts’ in this 
context. We are told on page 92 in the chapter on intimidation that ‘the concept must 
be the same for all the economic torts that focus on the defendant’s unlawful means if 
these torts are ever to achieve a rational development’. But the earlier chapter on 
conspiracy acknowledges on pages 21-22 that for the purpose of liability for 
conspiracy to use unlawful means, the unlawful means may be limited not only to 
acts which are independently actionable, but possibly to acts which are actionable by 
a particular claimant: and while this would normally be limited to other torts, it could 
but might not include breach of contract. The issue is ducked in the analysis of 
indirect interference with contract, by the assertion that this is but an example of the 
general tort of interference with trade (p 80). A more extended discussion of the 
scope of unlawful means in that tort on pages 109-117 concludes that ‘[w]hat this 
survey of judicial reaction to the concept of “unlawful means” reveals is that there is 
a real need to address the role of unlawful interference with trade, rather than this 
haphazard approach which has only given rise to contradiction and complexity’ (p 
117). Few would disagree with this last observation, and the preceding analysis 
certainly bears out the criticism. But neither in these chapters nor in the ‘Framework 
Suggested’ in Chapter 10 is any clear indication given of how the current, seemingly 
anarchic state of judicial dicta on this central issue might be resolved. 

A third general issue that arises from the book’s analysis of the law is the need to 
keep in mind the wider context of the circumstances in which economic tort liability 
may arise. Carty concludes her discussion of the tort of simple conspiracy in Chapter 
2 with an interesting section on the rationale of the tort which makes the link to the 
restraint of trade doctrine in the law of contract, which similarly accepts the propriety 
of at least some action taken in order to protect legally recognised ‘legitimate 
interests’. This in turn locates this aspect of the common law in a wider context of 
both domestic and European Community law on trade practices and competition. 
This issue could usefully be pointed up more generally in relation to all economic tort 
liability. Labour lawyers will note that judicial flexibility in relation to the 
application of the doctrine of restraint of trade has never been exercised so as to 
afford any common law recognition of the legitimacy of the organisations formed by 
combinations of workers, even when expressly invited to do so as recently as 1994 
(see Boddington v Lawton [1994] ICR 478). Moreover, this occurred notwithstanding 
the very different judicial response to the legitimacy of the right to strike in the 
context of simple conspiracy in the Crofter case half a century earlier. 
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A more general point, which a critique of the economic torts might usefully 
develop, is that all these liabilities are but part of a wider legal environment which 
includes other common law doctrines and an extensive body of statutory regulation 
which may interact with each other in uncertain ways. The economic torts and the 
statutory ‘golden formula’ defences to them provide the core of the British law on the 
right to strike. Developments in the economic torts may affect the balance of interests 
which this precarious mix of common law and legislation creates. (Cf the recent 
threat to the integrity of collective bargaining posed by the ‘Albany’ litigation in the 
European Court of Justice (see [1999] ECR I 5751) on the applicability of the 
competition articles in the European Community Treaty to collective agreements.) 
Thus the recognition by the House of Lords in Lonrho v Shell in 1981 of the 
anomalous character of tort liability for simple conspiracy in a world of large, often 
transnational corporations may be seen to reflect an awareness of the 
inappropriateness of ninteenth century judge-made liabilities as a source of 
regulation of business competition in an industrial market economy in the late 
twentieth century. But there is little evidence of any similar judicial reticence in 
applying and extending the ‘ramshackle elements’ (Wedderburn in Clerk and 
Lindsell on Torts 18th edn 2000 para 24-01) of economic tort liabilities in ways 
which materially affect the ability of organised labour to apply economic pressure 
effectively. Carty’s very proper search for a degree of coherence in this aspect of the 
common law needs to be evaluated against the wider context of which economic tort 
liabilities are but a part. 

That context is arguably particularly important to an evaluation of Carty’s work, 
given that it extends to the ‘misrepresentation (trade competition) economic torts’ as 
well as to a broad overview of the relatively recent developments of negligence 
liability for economic loss. Whether inclusion of these tort liabilities assists in an 
understanding of what ‘economic tort liability’ is about is questionable. It is, in 
effect, conceded that deceit and malicious falsehood are of peripheral relevance. ‘The 
classic form of deceit is not part of the real framework of the economic torts’ (p 147), 
but ‘deceit can give rise to liability in a three party setting where it constitutes the 
unlawful means for the wider tort of unlawful interference with trade’ (p 136). But it 
is equally possible for other torts that are not in any sense economic torts to constitute 
“unlawful means’ for the purposes of the ‘general (industrial action) economic torts’. 
As for malicious falsehood, she concludes that it is little used and largely superseded 
by more effective, specific statutory provisions (p 175). By contrast the lengthy 
chapter on passing off reveals the persistence of recent litigation aimed at extending 
the boundaries of the tort beyond its ‘classic’ limits. While the critical analysis 
provides an illuminating perspective on the current state of the law, it is notable that 
Carty’s concluding framework for the development of the economic torts places 
passing off in a category of its own concerned with misrepresentations damaging 
goodwill (p 277). While no further justification may be needed for assembling a 
critical analysis of all tort liability for intentional damage to economic interests, 
Carty’s study does not seriously undermine the logic of the common practice of 
isolating the general (industrial action) economic torts for separate consideration. 

Indeed, it could be argued that the ‘Framework Suggested’ in the concluding 
chapter supports this separation, as Carty’s four suggested categories of liability not 
only isolate passing off from all other torts in category ‘D’. None of the other ‘non- 
industrial action’ torts except for three party deceit, finds its way into any of the other 
three categories. These are ‘A’, the secondary liability economic torts: inducing 
breach of contract, inducing breach of statutory duty and conspiracy to commit an 
unlawful act. These torts, it is said, follow the same pattem for imposing liability as 
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joint tortfeasance, and indeed Carty argues that with the exception of inducing breach 
of contract, joint tortfeasance liability makes them unnecessary. The second category 
is called ‘unlawful act economic torts’ where liability is justified by the use of 
unlawful means by the defendant to harm the claimant. This category, ‘B’, includes 
unlawful interference with trade, interference with contract (which is seen as separate 
from rather than as an extension of inducing breach of contract), intimidation (so that 
‘unlawful means’ embraces both ‘unlawful acts’ and ‘unlawful threats’) and three 
party deceit. Like passing off, the ‘anomalous’ liability for simple conspiracy falls 
into a category of its own — ‘C’ — resting as it does on proof of malice or an 
illegitimate predominant purpose. j 

Perhaps the most important of the ‘implications’ of this framework which Carty 
identifies (although it does not necessarily depend on endorsing the framework) is the 
need — given that the economic torts are essentially three party torts — for a strong 
nexus between the defendant’s act and harm to the claimant. While it appears to be 
accepted that a strong version of intention is required before liability can be imposed 
for unlawful interference with trade — deliberate harm to a claimant who is targeted or 
aimed at by the defendant — Carty argues that the same strong nexus should be 
required for inducing breach of contract. It is not immediately obvious why this 
follows from the ‘Framework Suggested’ by Carty. Nor is it clear what implications, 
if any, this has for other torts in her categories A and B. It does, however, provide a 
basis for her view that the much criticised decisions of the Court of Appeal in 
Associated British Ports v TGWU in 1989 (reversed by the House of Lords on another 
point) and Millar v Brassey in 1994 were wrong (pp 279-281). Categories A and B of 
Carty’s suggested framework may help to identify and iluminate what are — or 
should be — core features of the main ‘general (industrial action) economic torts’. 
Whether the future development of these torts will reflect the implications which 
Carty argues flow from this analysis must in any event remain a matter of conjecture, 
in a world where key aspects of the law have been established on applications for 
what are now called interim injunctions determined on the basis of whether affidavit 
evidence discloses a ‘serious issue to be tried’, and the ‘balance of convenience’. 

Understanding economic tort liability is a daunting task for any tort scholar. While 
it may not aspire to providing the ‘Atkinian’ organisation that this area of the law has 
been said to require, Hazel Carty’s book provides a clear and helpful analysis of 
many of the issues, a thoughtful critique of directions in which the law has developed 
and an interesting if not wholly convincing perspective on some potential future 
directions. 

Bob Simpson* 


Jane Wright, Tort Law & Human Rights, Oxford: Hart Publishing, 2001, xxxvii + 
206pp, hb £30.00. 


Few English tort lawyers could read this book without profiting greatly. Until recent 
times, human rights arguments seldom featured in tort litigation or discourse outside 
the context of defamation law. But following the passage of the Human Rights Act 
1998, and in the wake of the recent Strasbourg decisions in Osman v United Kingdom 
and Z and Others v United Kingdom, it is clear that the European Convention on 
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Human Rights will in future play a significant role in the development of English tort 
law. Academics, practitioners and students alike must, if they have not already done 
so, familiarise themselves with a whole new lexicon of adjudicative touchstones of 
which ‘legitimate aim’, ‘the Convention as a living instrument’, ‘teleological 
reasoning’ and ‘the margin of appreciation doctrine’ are but a few examples. For tort 
lawyers seeking to understand such terms and their centrality to the workings of the 
European Convention, there could be few better starting points than Jane Wright’s 
Tort Law & Human Rights. 

It is a book of two discernible parts, the first of which (chapters 1-3), is general in 
nature. These early chapters sketch in broad terms the purpose and scheme of the 
1998 Act, and examine each of the Convention rights with a view to identifying their 
points of connection with tort law. The latter part of the book deals, chapter by 
chapter, with a series of specific issues in tort law such as the protection of reputation, 
the protection of privacy and the protection from nuisances. In each of these chapters, 
Wright sets out the relevant level of protection afforded under the Convention and 
measures against that standard the current level of protection afforded by English tort 
law. She also makes some suggestions as to how the common law may need to 
change in order to achieve compatibility. 

At the heart of the first part of the book, Chapter 2 is at its most interesting when it 
considers two separate, but related, questions: first, how the English courts are likely 
to meet their obligation under section 6 of the 1998 Act to develop the common law 
in accordance with Convention, and secondly, how they are likely to interpret the 
ambiguously drafted remedial powers afforded to them under section 8 of the Act. On 
both questions, Wright’s analysis appears to lack thoroughness of thought. In relation 
to the former, for example, she asserts that ‘actions relating to the violation of 
Convention rights by public authorities may be confined to taking proceedings under 
[section 7 of] the Act’ with the knock-on effect that that this will ‘impede the 
development of a body common law precedent that could be invoked in private 
litigation’ (p 45). This contention is echoed at various points later in the book. But it 
must be open to serious doubt. 

In the first place, the assertion seems to be based on the presupposition that all 
future litigants will plead section 7 either alone, or as an alternative to a common law 
action and thus provide the judge with an opportunity to decide the case on that basis. 
However, until practitioners become fully confident with the Act, and more 
importantly, convinced of its advantages over the common law, such a presumption 
may well be misplaced. Let us not forget that the doubts that surround the supposed 
virtues of the product liability regime in the Consumer Protection Act 1987 have 
caused practitioners to stick to the tried and trusted negligence action in respect of 
defectively manufactured products. If the reported cases are anything to go by, the 
Act has been relied upon hardly ever in the 15 years since its inception. There are but 
four reported cases. The point is this: so long as practitioners proceed cautiously, and 
stick to what they know, we might realistically expect common law actions to remain 
the preferred channel of accountability. This being the case, the courts will be obliged 
to develop the common law in accordance with Convention standards unless either 
the claimant seeks the court’s permission to amend the pleadings to embrace a 
section 7 action, or the court itself suggests such an amendment. Wright provides no 
discussion at all of these important practical matters. Equally, her assertion takes no 
account of the fact that, in cases in which the defendant is not a public body (hence, in 
which the section 7 option is unavailable), the common law will, again, have to be 
adapted to meet Strasbourg standards. This would mean that, unless we applied the 
same set of rules to both types of defendant (as we quite rightly do now), an untenable 
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bifurcation in the common law would occur. Finally, her argument seems to overlook 
the possible consequences of the different limitation periods that exist under the Act 
and at common law; the latter generally being the longer. For where the opportunity 
to sue a public body under the Act has already expired, the common law will remain 
the only option, and so the case will have to be decided in accordance with Strasbourg 
standards. 

In relation to the wide remedial powers conferred under section 8 of the Act, the 
key question that arose while the Bill was progressing through Parliament was 
whether what is now section 8 would create a new, statutory cause of action. The 
uncertainty sprang from the qualifying words found in subsection 2 that ‘damages 
may be awarded only by a court which has power to award damages’. On the one 
hand, as Wright explains (at p 35), there were those — the Lord Chancellor among 
them — who understood the provision to withhold the remedial powers from the - 
criminal courts, and to restrict them to cases in which an existing civil cause of action 
was available. On the other hand, there were those, such as Lord Lester, who 
wondered whether section 8 would create an entirely new cause of action for breach 
of section 6 simpliciter. Wright (at this stage) seems undecided as to which 
interpretation is likely to prevail, yet argues that even if the narrower interpretation is 
adopted, the claimant will nonetheless be entitled to a remedy in the event of a public 
body failing to meet its section 6 obligations on the basis that a ‘[fJailure to do so is a 
breach of statutory duty and according to ordinary principles a claim for damages 
will lie’ (p 37). It becomes clear later in the book (p 145) that she in fact supports this 
interpretation; but the fatal problem with it is that it is circular. It assumes what she is 
trying to prove. Furthermore, it takes no account of the complexities of the law in 
relation to breach of statutory duty. For, as is well known, one of the key difficulties 
in such cases centres on deciding whether any given Act was designed to create a 
civil cause of action in the first place. 

In Chapter 3, Wright’s two main aims are to explain broadly the workings of the 
Convention, and to explore systematically the points of connection between each of 
the substantive Convention rights and the existing law of tort. It is perhaps the most 
valuable chapter in the book. Not only does it explain the mechanics and language of 
the Convention mentioned earlier, it also explores the breadth of each of the 
substantive rights and alerts us to their less-than-obvious relevance to tort law. Thus, 
for example, we are provided with a helpful account of why it is that, in the light of 
the Arzte für das Leben v Austria case, ‘the enactment of the Human Rights Act 
means that a case [concerning persons on strike] like Thomas v NUM ... should no 
longer be decided without the court ensuring that it is acting compatibly with Article 
11 [which protects freedom of assembly]’ (p 71). On the other hand, however, there is 
fair amount of material that is included here which, had it been left out, would have 
made for a much better chapter. In particular, one wonders why Wright bothered to 
include a section on the wholly irrelevant (from a tort perspective) Article 12 right to 
marry (p 71), or the similarly unimportant Article 9 right to freedom of thought, 
conscience and religion (pp 69-70). It would have been far better had she explored in 
greater depth the right to protection of property afforded by Article 1, Protocol 1. For 
in only 10 lines, Wright dismisses this right as relatively insignificant on the basis 
that ‘it is unlikely that this article will be invoked in an action for nuisance’ (p 75). 
Yet having conceded that the provision is ‘concerned with the protection of 
ownership and enjoyment of property’ (ibid), she fails to consider its relevance to the 
torts of conversion (in relation to chattels) and trespass (in relation to realty). 

The final five chapters of the book, as noted earlier, explore particular interests that 
are afforded greater protection under the Convention than at Common law. Chapter 4 
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considers the compatibility of duty of care principles in negligence — in particular the 
tendency of the courts to deem certain types of case to be non-justiciable — with the 
Article 6 right to a fair trial. The chapter must be read in conjunction with a note on 
the recent decision of the European Court of Human Rights in Z and Others v United 
Kingdom which appears to have been included in the book (at pp xxiii—xxxvii) 
shortly before the manuscript went to press. Together, the chapter and note traverse 
reasonably familiar ground, covered extensively in the mainstream periodicals. It 
therefore suffices for present purposes to note merely that Wright, too, has interesting 
views on this matter. 

Chapter 5 is concerned with the extent to which the Convention furnishes a right to 
warnings of, or rescue from, danger. Wright explains that the degree to which any 
such right exists must derive from the positive obligations associated with the Article 
8 right to respect for private and family life. She centres her discussion around a 
series of Strasbourg cases that indicate ‘a [limited] positive obligation upon the state 
to secure respect for private and family life even in the sphere of the relations of 
individuals between themselves’ (p 127). Two of these cases reveal a limited state 
obligation to control private actors who would otherwise engage in polluting 
processes that would compromise the health (and hence private lives) of other 
citizens. A third case concerns the failure of the Italian authorities to secure the 
implementation of domestic laws designed to ensure certain access rights to disabled 
persons. Now, while these cases are very interesting in their own right, they hardly 
support Wright’s suggestion that ‘an obligation to rescue/warn on the part of private 
actors may be inferred from the general thrust of the jurisprudence’ (p 129). None of 
the cases concerns rescue. All three of them deal with state obligations. Thus, it is 
difficult to accept (still less, identify) the basis for Wright’s inference. 

Chapters 6 and 7 deal, respectively, with the protection of reputation (ie, 
defamation) and the right to privacy. The Article 10 right to freedom of expression is 
thus central to both chapters in which Wright’s coverage of the voluminous 
Strasbourg case-law is both insightful and illuminating. In chapter 6, in particular, 
Wright deploys a substantial body of this jurisprudence in support of her claim that 
there is ‘a particular and peculiarly common law cast of mind which fails to 
appreciate the constitutional dimension to defamation’ (p 161). Once awakened to 
the fullness of this constitutional dimension, one is left convinced of Wright’s view 
that the English courts’ need to adapt the current defences available in defamation 
law — such as fair comment — in order to accommodate the Strasbourg principle that 
special latitude must be granted to free speech on political matters (given its 
centrality to the proper functioning of a democratic society). It provides a first rate 
account of the intricacies and factors involved in balancing two competing rights: the 
right to free speech, and the right to privacy. 

Chapter 7 takes the privacy issue further and is also excellent. Wright argues 
convincingly that English common law — whether through actions for breach of 
confidence, harassment or nuisance — currently affords a level of protection to 
privacy that falls well short of the required Convention standards. In addition to 
making good use of the relevant Strasbourg case-law, the chapter also exposes the 
current academic and judicial confusion over the limits of an action for breach of 
confidence. Against this background, Wright reaches the compelling conclusion that 
it is high time for the English courts ‘to shape a true privacy right and appropriate 
remedy in preference to the adaptation of a cause of action ill-suited to the purpose’ 
(p 182). 

The final chapter of this book, ‘Environmental Protection, the Convention and 
Private Nuisance’, is a real curate’s egg. To its credit, it provides a helpful account of 
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the existing-Strasbourg jurisprudence on the extent to which the Article 8 right to 
respect for private and family life entails a positive obligation on the part of states to 
control private actors whose polluting activities cause annoyance to other citizens. It 
then exposes the way in which the existing law of private nuisance falls short of 
Convention standards. But the chapter also has a number of serious shortcomings. To 
begin with, the title seems ill-considered. Tort law is at best a clumsy, secondary tool 
to employ in securing environmental protection. As such, we may rightly question 
the triangular connection (implicit in the title) between private nuisance, 
environmental protection and human rights. For, while it is obvious that nuisance 
law may be invoked to protect one’s private and family life, it by no means follows 
that it will ensure a measure of environmental protection. Nuisance in the form of 
vibrations or noise, for instance, are not obviously injurious to the environment. 
Furthermore, even where successful nuisance actions do secure a degree of 
environmental protection, they do so more by way of coincidence than by design. 
In short, there is no obvious connection between human rights, environmental 
protection and the tort of private nuisance: environmental protection has nothing to 
do with the gist of the tort; and threats to the to the environment do not necessarily 
entail infringements of human rights. 

Notwithstanding this observation, it is of course true that injunctive relief in 
respect of polluting processes will have a beneficial effect on the environment. But, 
as is well known, injunctions are only granted at the court’s discretion. Thus, so long 
as they remain the claimant’s remedy of choice, it would appear that an interesting 
question arises concerning the compatibility of the criteria according to which they 
are typically granted with the Article 13 right to an effective remedy. Sadly, Wright is 
completely silent on this question. Similarly absent from the chapter is any 
exploration of the possibility of actions under section 7 of the 1998 Act in this 
context. As a public body, the Environment Agency must now act in accordance with 
Strasbourg standards in the discharge of its statutory functions. But this seems not to 
have occurred to Wright, who dismisses cursorily the prospect of section 7 actions in 
these terms: ‘under English law, no claim will lie directly against a public body under 
section 7 of the Human Rights Act for a failure to act compatibly with the Convention 
[on nuisance matters]. ... Instead, a claimant will have to rely on common law 
principles’ (p 189). 

Despite the shortcomings adverted to above, and notwithstanding many other little 
quibbles in respect of presentation, style and referencing (at pp 160-161 there are no 
fewer than three consecutive quotations with no references; and there are countless 
erroneous cross-references in the text), this book deserves to be read by anyone who 
takes tort seriously. With the passage of the 1998 Act, the law of tort will have to 
change in some fairly fundamental ways. Tort Law & Human Rights provides the 
best and most comprehensive available guide as to what those changes might be. 


John Murphy* 
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The development of new media industries, stimulated by the technology of 
digitalisation, has thrown up an important literature on mechanisms for regulation 
and control. In this article we elaborate on and develop Lawrence Lessig’s 
‘modalities of regulation’ analysis. As we reconceive them the four basic control 
forms are premised upon hierarchy, competition, community and design and can 
be deployed in fifteen pure and hybrid forms. This analysis is enriched through 
elaborating on the essential elements of control systems (standard-setting, 
monitoring and behaviour modification) to demonstrate the importance and 
variety of hybrid forms that real-world control systems take ın the new media 
domains. Although the article does not provide any universal prescriptions as to 
which control forms are likely to be most appropnate in particular domains, it 
does provide a richer analytical base both for understanding existing control 
mechanisms and the potential for using greater variety. The development of 
regulatory regimes which are both legitimate and effective in any given domain is 
likely to require sensitivity to the particular context and culture of both the domain 
and the jurisdiction within which it is located. 


Introduction 


The emergence and identification of the new media, premised upon the 
development and application of digital technologies, has created new sources 
and locations of power, many not fully documented or understood. Those new 
configurations of power which have been identified have stimulated distinctive 
literatures about the most appropriate mechanisms of control. With much of the 
literature classical or ‘command and control’ regulation is held either to be 
undesirable or unfeasible in the face of the new policy challenges. For one school 
of thought the changing market structures associated with the new media indicate a 
reduced role for classical regulation and its virtually total displacement by 
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competition law.! For another school the emergence of the Internet presents 
insuperable problems for classical regulation and alternative mechanisms of 
control based on self-regulation and architecture are more likely to be effective. 

In this article we draw together some of the regulatory problems presented by the 
new media and apply a developed and modified version of Lawrence Lessig’s 
‘modalities of regulation’? analysis to thinking about the range of mechanisms 
which have been developed to address these problems. Accordingly we first provide 
a description of some of the key problems identified with controlling the new 
media. Our modified version of Lessig’s analysis claims that there are four bases of 
regulation — hierarchy, competition, community and design. We set the analysis to 
work demonstrating that these four bases of regulation are observable as means of 
addressing the range of regulatory problems of the new media. The tendency to 
privilege one basis for regulation over others appears to us to be consistent neither 
with empirical observation nor with the normative considerations of institutional 
design for good regulation. What we observe is the prevalence of hybrid forms of 
control which, when better understood, could provide the basis for a better informed 
policy debate about the control of the new media. 

Differences in approach may partly be explained by reference to the cultures and 
preoccupations within different jurisdictions. The UK, and many European Union 
states, have a strong tradition of self-regulation in the media generally and the 
legitimacy of this form of governance is widely accepted.3 Private governance 
forms are generally less well recognised and accepted in the United States and 
have been the subject matter of fierce debate over their legitimacy.* A related bias 
in the US literature is the very high value placed on the constitutional ideal of 
freedom of speech which feeds into a strong libertarian underpinning to much 
discussion of regulation of new media.5 Though freedom of speech may have some 
constitutional protection in EU states, the extent to which such a right is qualified 
by other collective considerations is quite pronounced. Thirdly American 
scholarship on new media issues is dominated by the ‘legal centralist’ perspective 
of law and economics which accords less recognition to the potential for pluralism 
in the generation of norms than is true of some European scholarship.® 





1 The Chicago School of Law and Economics supports market control where markets are competitive. 
If the market 1s uncompetitive, competition law provides an adequate remedy This premise has been 
attacked in relation to layered communications networks See L Lessig, The Future of Ideas: The 
Fate of the Commons in a Connected Worlds (New York: Random House, 2001) 110, C. Salop & 
RC Romane, ‘Preserving Monopoly: Economic Analysis, Legal Standards and Microsoft’ (1999) 7 
George Mason Law Review 617. 

2 L Lessig, Code and Other Laws of Cyberspace (New York. Basic Books, 1999) 88. 

3 J Black, ‘Constimtionalising Self-Regulation’ (1996) Modern Law Review 24. 

4 The suspicion of private governance institutions ın Amencan legal scholarship is forcefully 
represented by Michael Froomkin’s critique of the Internet Corporation for Assigned Names and 
Numbers (ICANN): M. Froomkin, ‘Wrong Tum in Cyberspace: Using ICANN to Route Around the 
APA and the Constitution’ (2000) 50 Duke LJ 17; Compare the (European) views of W. 
Kleanwachter, ‘The Silent Subversive. ICANN and the New Global Governance’ (2001) 3 Info 259 
which are largely approving of the innovation in governance created by ICANN. 

5 M. Castells, The Internet Galaxy (Oxford Oxford University Press, 2001) 33. S. Venturelli, 
‘Inventing E-Regulation in the US, EU and East Asia: Conflictmg Social Visions of the Internet and 
the Information Society’ paper presented to 29th Research Conference on Communication, 
Information and Internet Policy, October 2001, Alexandria, Virginia available at <http // 
www.arxiv.org/ftp/cs/papers/0 | 10/01 10002.pdf > (visited 19 December 2001). 

6 The analysis 1s succinctly made by R Ellickson, ‘The Aum of Order Without Law’ (1994) 150 
Journal of Institutional and Theoretical Economics 97, which provides a summary of the fuller 
treatment in R. Ellickson, Order Without Law (Cambridge, MA: Harvard University Press, 1991). See 
also R. Cooter, ‘Against Legal Centrism’ (1993) 81 Calgornia Law Review 417; L. Lessig, ‘The 
Regulation of Social Meaning’ (1995) Unrersity of Chicago Law Review 943. 
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Whatever the effects of intellectual biases we suggest that research and thinking 
on control of new media sectors has generated novel insights on regulation which 
are of wider application. In particular the current debate on how forces of control 
may be used to shape the future development of networks is of wider interest to 
researchers in the fields of law, economics and social policy. The debate is centred 
upon the role of the commons in the fledgling third generation Internet. Sunstein’s 
claim that ‘there is no avoiding “regulation” of the communications market’? has 
been met by an equally forceful counterclaim by Lessig that ‘[t]he issue for us will 
not be which system of exclusive control — the government or the market — should 
govern a given resource. The question for us comes before: not whether the market 
or the state but, for any given resource, whether that resource should be controlled 
or free’.8 Lessig’s call for a debate on this issue provides a powerful rallying call to 
those lobbying for the deregulation of, in the sense of making free, all layers of the 
Internet infrastructure. The debate called for by Lessig is not new. The open source 
movement led by Richard Stallman and the Free Software Foundation has lobbied 
for deregulation of the code level since the mid 1980s.9 Deregulation at the content 
level was built into the original Internet infrastructure by network designers such as 
Paul Baran, Jerome Saltzer, David Clark and David Reed.!° This has since been 
substantially eroded by the development of intelligent networks such as Resource 
Reservation Protocol (RSVP).!! There is no doubt many in the new media sector 
will respond to Lessig’s analysis and over the next five years the wider dialogue of 
the role of regulation within political science, media and economics will be 
strongly influenced by this currently narrow legal debate. Thus, while we make 
extensive use of examples drawn from new media, we suggest that the developed 
models of control which we discuss are of interest to policy makers and researchers 
with interests in governance and regulation generally. 


New media and the problems of effective control 


Processes of digitalisation associated with the development of new media have 
brought about important reconfigurations of power. The Internet, for example, 
provides widespread access to technology based on a network of networks and 
addressing systems which connect computers globally.!? It is said to create a space 
where users can engage in a variety of activities with a substantial autonomy from 
state power which does not exist in non-digital media.!3 Digitalisation of 
broadcasting and mobile telecommunications create niches for new forms of 
service provider, shifting power away both from those who own the physical 
infrastructure of networks and from those who own content. We identify in this 
section three general problems of new media (that is problems which apply 
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and Society 19, 20. According to Lawrence Lessig much of this autonomy 1s hard-wired into the 
network by its end-to-end architecture, Lessig, n 1 above, 26—41 
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generally or to more than one medium) which arise from shifts in power. None of 
these problems is exclusive of the new media, though each emerges with 
interesting new features in this context. They are the problems of regulatory 
arbitrage, anonymity and scarcity of resources. In each case once prevalent 
governance forms based on public ownership are no longer fashionable (and for 
some no longer feasible) enhancing the urgency of investigating other forms of 
control. We should be clear that these are not the only problems associated with the 
new media. Among the other pressing policy problems are the issues relating to 
accessibility of digital broadcasting and communications services to less 
advantaged consumers (which can be defined both in economic and social 
terms)!4 and the extent to which content of digital broadcasting should be 
controlled (in the manner that both negative and positive content controls apply to 
analogue broadcasting).!* Discussion of these issues is precluded for reasons of 
space and in the belief that the theoretical frame developed is sufficiently 
addressed by the policy problems which we do discuss. 


The regulatory arbitrage problem 


The problem of regulatory arbitrage emerges wherever subjects of regulation have 
sufficient mobility in their operations or activities that they can choose to be 
regulated by one regime rather than another. The effect is to create a form of 
market for regulation within which dissatisfied subjects can ‘exit’ one regime in 
favour of another. Regulatory arbitrage, seen as a problem for authorities 
attempting to capture activities within their web, can also be seen as a solution to 
problems of excessive or inappropriate regulation as it limits the capacities of 
authorities.!6 The problem has an interesting double-edged character in the new 
media, since options to relocate to avoid particular regulatory regimes may be 
available both to service providers and consumers. Thus broadcasters can relocate 
their operations to different jurisdictions to evade national regulation (and this 
predates digitalisation) while listeners and viewers can relocate from the more 
controllable forms of delivery to satellite and Internet. One of the problems raised 
by regulatory arbitrage is the risk that competing standards for the new digital 
broadcasting transmission services might develop. This is squarely addressed with 
harmonised rules requiring all member states to legislate for common standards in 
the EU, notably in respect of consumer equipment for conditional access to 
services.!7 Under the terms of European Union legislation the EU rules on 
broadcasting regulation apply only to broadcasters established in a state to which 
the applicable directive applies.!8 The directive’s requirements that member states 
apply their domestic broadcasting rules to all broadcasters established within the 





14 M. Lemley and D. McGowan, ‘Legal Implications of Network Economic Effects’ (1998) 86 
California Law Review 479; P. David, ‘The Evolving Accidental Information Super-Highway’ (2001) 
17 Oxford Review of Economic Policy 159, M. Cave and R Mason, “The Economics of the Internet: 
Infrastructure and Regulation’ (2001) 17 Oxford Review of Economic Policy 188 

15 See C. Sunstein, ‘Television and the Public Interest’ (2000) 88 California Law Review 499, D 
Goldberg, T. Prosser and S. Verhulst, Regulating the Changing Media: A Comparative Study (Oxford: 
Oxford University Press, 1998) 

16 See W. Bratton, J. McCahery, S. Picciotto and C. Scott (eds), International Regulatory Competition 
and Coordination (Oxford: Oxford University Press, 1996). 

17 Directive 95/47/EC OJ 1995 L281, 23.1195 p 51, Art 4, Broadcasting Act 1996. 

18 Council Directive 89/552/EEC OJ 1989, L298 p 23 as amended by Directive 97/36/EC, OJ 1997 L202 
p 60, Art 2(1); B. Dryber, ‘The Revised Television Without Frontiers Directive. Is it Fit for the Next 
Century’ (1999) 36 Common Market Law Review 87, 92. 
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state has been interpreted so as to require member states to apply their rules as 
intensely to broadcasters directing their programming at other member states.'° 
This interpretation is intended to preclude countries like the UK establishing 
themselves as attractive locations for establishment of overseas broadcasters 
through the applipation of a more liberal regime than would apply to domestic 
broadcasters.” This is a particular issue with broadcasters seeking to evade what 
they regard as overly restrictive domestic rules, for example on advertising to 
children or transmission of pornography. 

Regulatory arbitrage in Cyberspace (that is applying to the Internet) is a focal 
point for two opposing schools of thought, the Cyberlibertarians and the Cyber- 
paternalists. The primary argument of the Cyberlibertarians is that Cyberspace is 
unregulable due to its design. Cyberspace is a unique jurisdiction as it has no 
physicality or real-world existence. It is possible to conceive of Internet users 
simultaneously in Cyberspace and in a grounded, real-world jurisdiction.?! It is this 
duality and the non-physicality of Cyberspace which allows for regulatory 
arbitrage. In the physical world sovereignty is exercised by governments over 
defined physical territories. A user who wishes to be regulated by a different 
regulatory structure may take steps to relocate either themselves or their activities. 
In Cyberspace users may transcend physical borders with ease and may choose to 
take on any guise or form desired (see below ‘The Anonymity Problem’). Users 
who prefer a regulated environment where there are structured discussions on 
carefully selected topics, and where content is closely monitored and censored may 
choose to join a regulated and monitored cybercommunity such as America Online 
(AOL). Users seeking uncensored discussion and complete freedom of speech may 
make use of a virtual chat room on the USENET system or may use an Internet 
Service Provider (ISP) to enter unmonitored discussion boards on the Web. These 
freedoms allow users to choose freely the regulatory structure they wish to follow 
while in Cyberspace. Thus a citizen of Germany can enter a USENET discussion 
group on the Holocaust and post denial messages, something he or she would be 
unable to do freely in their home state. Similarly a UK citizen may post 
information which is in breach of the Official Secrets Acts. Although strictly 
speaking these citizens are still committing offences within their physical 
jurisdiction, they can do so without fear of prosecution as in Cyberspace they 
have taken on a different personality and thus are unlikely to be traced and 
prosecuted.22 These citizens have effectively removed themselves from the 
regulatory control of their sovereign government and have chosen to be regulated 
by another set of regulatory values and norms. This is because, as dramatically put 
by David Post, ‘Cyberspace ... does not merely weaken the significance of 
physical location it destroys it ... they do not cross geographical boundaries (in the 
way that say environmental pollution crosses geographical boundaries), they 
ignore the existence of boundaries altogether’ .” 


19 Commission v United Kingdom Case C-222/94, [1996] ECR I-4025. 

20 Broadcasting Act 1990, s 43. 

21 n 2 above, 190 

22 With a degree of computer literacy they can ensure that it would be almost impossible for law 
enforcement agencies in the physical world to track them down and prosecute. This is discussed 
further below at 496-497. 

23 D. Post, ‘Governing Cyberspace’ (1997) 43 Wayne Law Review 155 Online version at <http'// 
www.temple edu/lawschool/dpost/Governmg-html > (visited 4 January 2002) 
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The anonymity problem 


The non-physicality of Cyberspace allows Internet users to choose to adopt a 
different persona from their real-world personality (pseudonymity) or to hide all 
details of their personality (anonymity). Pseudonymity and anonymity provide a 
further set of problems for regulators. As well as facilitating regulatory arbitrage 
by allowing citizens to conceal their identity, thereby inhibiting the application of 
civil, administrative and criminal regimes while in Cyberspace, pseudonymity and 
anonymity also allow Netizens to carry out transactions in an unregulated 
manner.*4 Two examples which may be given are the distribution of hate or 
defamatory speech, and access to regulated content. 

To begin with the latter, there are certain areas in our physical societies where 
we regulate access to certain persons. Children are not permitted access to public 
bars or licensed sex shops. In addition there are activities that are restricted to 
certain persons. Only those with driving licenses may legally drive and only those 
who are members of the appropriate professional society may practice as a lawyer. 
A lack of physical persona makes the regulation of such simple activities much 
more complex in Cyberspace. A child may take on an adult personality and gain 
access to pornographic content.” In the physical world a child entering a licensed 
sex shop would be removed by the manager, whereas in Cyberspace the elements 
of physicality are lost and the ability to regulate is impaired. This is not to say the 
anonymity problem renders regulation of access impossible. Community-based 
control structures, supported by design-based elements have met with a high 
degree of success.2 More worryingly, the access control problem allows for the 
potentially more harmful conduct of adults passing themselves off as children. In 
the same way that children are prevented from accessing certain adult areas of the 
physical world, there are areas where unauthorised adults are kept out to protect 
children.?” Children nowadays are educated to keep away from strangers and to be 
wary of any unusual adult contact. Again the lack of physicality in Cyberspace 
raises problems. Users cannot discern the age of others in the chatroom intended 
for children. As it is at the user’s discretion how much information he wishes to 
reveal about himself there is no practical method of ensuring that adults do not 
pose as minors for as long as Cyberspace supports an anonymous culture. And 
given that any attempt to remove the currently available culture of pseudonymity/ 
anonymity would probably lead to a high level of regulatory arbitrage there is no 
apparent means to deal with such problems. 

Further, the easy availability of anonymous messaging allows individuals to take 
part in activities without being required to meet usual societal norms. Individuals 
may make antisocial comments without fear of being ostracised by society at large. 
The technology of anonymous remailers when coupled with encryption technology 
can ensure an untraceable message source.78 This may be used to distribute 
comments about an individual or organisation without fear of prosecution or social 


24 Netizen is the unrversally accepted term for a ‘citizen of the Internet’ 

25 n 2 above, 174. 

26 See below ‘Other Forms of Control’ 

27 Examples would be schools, children’s playgrounds, nursenes and other controlled environments. 

28 The technology ıs described in some detail by Michael Froomkin in “The Internet as a Source of 
Regulatory Arbitrage’, in B. Kahin and C Nesson (eds), Borders m Cyberspace (Cambridge, MA: 
MIT Press, 1997). Online version available at <http//www law.mami.edu/~froomkin/articles/ 
arbitr htm > (visited 4 January 2002). 
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exclusion.” Anonymity in Cyberspace creates a unique culture where expression 
free from the normal constraints of legal and social control is common. Even the 
United States with its particular emphasis on the right to free speech cannot allow 
completely unfettered or unrestricted freedom of expression.*° Cyberspace 
uniquely offers a forum for unfettered free expression. Although it may be 
argued that JSPs or other moderators of discussion groups may remove offending 
messages, they may be reposted somewhere else in Cyberspace almost 
immediately. Also Netizens may directly address others via e-mail. Again 
although this practice, known as spamming is regulated in Europe by the Distance 
Selling and E-commerce Directives3? and by other enactments worldwide, the 
availability of anonymous communications renders such enactments impotent 
within Cyberspace. He who cannot be caught cannot be punished. Anonymity 
therefore allows for perfect freedom of expression, which in the physical world has 
been tempered by even the most liberal of regimes. 


The scarce resources problem 


Regulators in the new media are called upon to oversee systems of allocation of 
scarce resources. All new media sectors draw heavily on limited resources, 
whether these be natural resources such as spectrum for the telecommunications 
or broadcasting sectors or man-made resources such as domain names in relation 
to Cyberspace. Digital developments do, in some respects reduce existing 
scarcity problems. Thus digital broadcasting uses spectrum more efficiently and 
thus enhances capacity.33 This may in tum create a problem for regulators 
seeking to maintain controls designed to ensure pluralism in the broadcasting 
sector.*4 

The spectrum scarcity problem is exemplified by the emergent market for third 
generation (3G) mobile communications.*5 3G mobile will make multimedia 


29 Following the enactment of the Communications Decency Act 1996 a US-based ISP has no third 
party liability for any libellous messages carried on theair system (s 230). In the UK and the European 
Union ISPs may have third party liability if they fail to act once the nature of a libellous message is 
drawn to their attention. Ses Godfrey v Demon Internet [1999] 4 All ER 342 and the E-Commerce 
Directive (Directive2000/31/EC OJL 178 , 17/07/2000, 1-16) Art 12. 

n 7 above, 151—153. For a fuller account of the philosophical foundations upon which restrictions on 

the first amendment are justified see F. Schauer, ‘The Aim and Target in Free Speech Methodology’ 

(1989) 83 Northwestern University Law Review 562; R.K. Greenawalt, ‘Free Speech Justification’ 

(1989) 89 Col. LR 119 

31 Several commentators cited the success of the complainers in UEJF (L'Association Union des 
Etudiats Jugfs de France) et Licra (La Ligue Contre le Racisme et l’Antisémitisme) v Yahoo! Inc, 
L'ordonnance du Tribunal de Grande Instance, 20 November 2000 as evidence of the ability of courts 
to regulate expression ın Cyberspace. This confidence has been substantially eroded following the 
finding of Judge Fogel in Yahoo! Inc v Licra ND Cal Filed 7 November 2001, that the French order 1s 
not enforceable in the United States as ‘[it] chills Yahoo’s First Amendment Rights .. and that the 
threat to its constituvonal rights ıs real and immediate.’ (at 23) Decision available at <http:// 
www cand.uscourts.gov/cand/tentrule .nsf/4f9d4c4203 bOcf708 82567980073b2e4/daaf80fS8b9f- 
b3e188256b06008 1288 f/$FILE/yahoo%20sj %20%5Bconst®5D.PDF > (visited 20 December 2001) 

32 Distance Selling Directive, Directive 97/7/EC OJ L 144, 04/06/1997, pp 19-27, E-Commerce 
Directive, Directive 2000/3 1/EC, OJ L 178, 17/07/2000 pp. 1-16. The Distance Selling Directive was 

ed in the UK through the Consumer Protection (Distance Selling) Regulations 2000 SI 

2334. At the date of writing the E-Commerce Directive awaits implementation. 

33 R. Collins, ‘Back to the Future’ Digital Television and Convergence in the United Kingdom’ (1998) 
22 Telecormmunications Policy, 383, 384-385. 

34 M. Cave, ‘Regulating Digital Television in a Convergent World’ (1997) 21 Telecommunications 
Policy 575, 590. 

35 Sometimes known as Universal Mobile Telecommunications System (UMTS). 
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services available to mobile phone users anywhere in the world, combining 
satellite and terrestrial digital capacities. This development has the potential both 
substantially to displace a number of current communications technologies, 
notably second generation mobile and fixed link telephony, and to grow new 
markets in mobile communications. Most EU Member States have concluded that 
spectrum scarcity permits them to licence between 4 and 6 network operators for 
3G mobile.* The objectives of the licence allocation processes have been to 
promote the development of competitive markets, to allocate the spectrum to those 
best placed to use it, and in many cases to secure windfall fee-income to the 
finance ministry. Further policy making will be necessary to determine the terms 
on which service providers who do not have network operators licences can have 
access to the networks for the provision of services. 

Scarce resources are also a problem in Cyberspace. The Internet is often seen as 
a network without resource constraints. If more resources are needed more 
computers can be added to the network. This though only increases the available 
processing power of the net, there are other key areas where resources remain 
scarce. One area is bandwidth.3” Modern telecommunications networks rely on the 
ability to transmit data from one source to another and in this respect the Internet is 
no different from mobile telecommunications networks. Network content is 
increasingly sophisticated. Consumers are demanding faster and more stable access 
to the network, to allow them to listen to real time audio transmissions and to view 
streaming video transmissions. These additional network demands are putting the 
current network protocols under strain and commercial providers of such services 
are calling for the current protocols to be substantially overhauled to provide for 
the flow of such services free from the current problems of latency (delays in 
transmission) and jitter (variations in delays).38 These problems are caused by the 
current network protocol, Internet Protocol version 4 (Pv4) which employs a ‘best 
effort’ quality of service.3? The best effort service is simply an onward 
transmission service which routes packets of information based upon information 
on congestion given to the sender from the next point or node in the network. This 
means packets of information relating to a single transmission can become 
separated and can arrive with delay variation causing jitter. Simple Internet 
applications such as e-mail or web-browsing can tolerate these delays and 
differentials, but streaming audio and video cannot: Internet telephony for example 
cannot tolerate a delay of more than 250 milliseconds.“ To deal with these 
problems network designers have suggested the creation of an intelligent network 
which would allow for quality of service (QoS) solutions.*! The implementation of 
QoS systems involve either the implementation of a complex virtual overlay 
network (VON) which would allow traffic from a single network flow to pass 





36 P. Curwen, ‘Next Generation Mobile: 2 5G or 3G?’ (2000) 2 Info 455, 461 

37 See J Glasner, ‘Move Over, Pork Bellies’ Wired News May 20 1999 available at <http:// 
www.wired com/news/business/0, 1367,19796,00.html > (visited 4 January 2002); Lessig, n 1 above, 47 

38 See for example C. Hurtema (Microsoft Corporation), ‘How Will IPv6 Change the Word?” paper 
presented to IPv6 2000, October 19-20, 2000 Washington DC available at <http//Avww.ipv6for- 
um com/navbar/events/x1wt00/presentations/htmVhuitema/ > (vistted 20 December 2001); Y. Pouf- 
ary (Compaq), ‘The IPv6 Advantage’ paper presented to IPv6 2000, October 19-20, 2000 Washington 
DC available at <http /Ayww.ipv6forum.com/navbar/events/x1wt00/presentations/html/pou ffary/ > 
(visited 20 December 2001) 

39 David, n 14 above, 173 

40 Lessig, n 1 above, 46. 

41 Lesag, n 1 above, 46-47 Generally Lesug 1s wary of such solutions as adding intelligence to the 
network allows for control m the content layer. 
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through routers without competing with traffic from other network flows‘? or as 
seems more likely the implementation of a new network protocol, Internet Protocol 
version 6 (IPv6).47 IPv6 offers many advances over IPv4. It allows for better 
homogeneity of transmission. In the event of network queuing it allows for 
streaming transmissions to be packaged together. This means time critical 
transmissions such as streaming audio and video may be prioritised over less 
time sensitive transmissions such as e-mails. Also it crucially supports the 
Resource Reservation Protocol (RSVP) developed by Cisco Systems and MCI 
WorldCom which allows service providers to sell bandwidth to users allowing 
them to prioritise their transmissions over other traffic using the same routers. 
This functionality comes at a cost. These developments will almost certainly lead 
to the development of fragmented proprietary networks within the wider network 
structure and an end to the current end-to-end infrastructure of the Internet.*5 
Although bandwidth scarcity is not unique to Cyberspace the scarcity of domain 
names is.“ It may seem bizarre to claim domain names are a scarce resource. The 
permutations of domain names seem almost limitless. They may be made up of a 
string of up to 61 characters‘? in any permutation and a top level domain of which 
there are more than 250.48 Despite this there is a scarcity of usable domain names. 
Usable domain names reside almost exclusively in the .com top level domain and 
are made up of recognisable terms in major languages.*? There is a paucity of such 
names as usable domain names are of a one mark one owner architecture whereas 
previous trade mark systems had been of a one mark many owners architecture. 
Competing demands for usable domain names quickly arose and the bodies 
charged with overseeing the domain name system (initially the Internet Assigned 





42 David, n 14 above, 173; Compater Science and Telecommunications Board, National Research 
Council, The Internet's Coming of Age (Washington DC: National Academy Press, 2001) 102-103. 
Available at <http://oob.nap edu/html/coming_of_age/> (vimted 20 December 2001). 

43 IPv6 also solved the problem of a scarcity of Internet Protocol (IP) addresses Currently there are just 
under 4 billion available Ipv4 addresses Although this seems a healthy figure large organisations such 
as AT&T and MIT hold up to 16 million addresses each. Currently if you use dial-up access you will 
be allocated a temporary IP address while connected. This allows several users to share the same IP 
address With new networked tools some analysts suggested the total fund of IP addresses would be 
exhausted by 2004 IPv6 allows for 10% IP addresses more than enough for the foreseeable future 

44 ‘Traffic to Take the High Road — for a Price’ Wired News March 27 1997. Available at <http:/ 
search.hotwired.com/search97/s97 vts?Action=FilterSearch&Fulter=docs_filter htr&ResultTempla- 
teonews.htsé&Collection=newsé& Query Mode=Intemet& Query=IPv6 > (visited 20 December 2001). 

45 David, n 14 above, 174-178. A Odlyzko, The Economics of the Internet- Utility, Utilization, Pricing, 
and Quality of Service AT&T Labs-Research 1998, 27-28 Available at <http//www.dtc umn.edu/ 
~odlyzka/doc/internet.economics.pdf > (visited 20 December 2001) 

46 M Moeller, ‘Competing DNS Roots Creative Destruction or Just Plain Destruction?’ Paper presented 
to 29th Research Conference on Communication, Information and the Internet, October 2001, 
Alexandra, Virginia, available at <http//vww.arxiv.org/ftp/cs/papers/0109/0109021.pdf> (visited 
19 December 2001). 

47 The total length of a domain name (excluding root) may be up to 63 characters. As the shortest top 
level domains are the two letter country code domains, this means the longest lower level domain 
possible ıs 61 characters. See M. Galperin and I. Gordin, ‘The Domain Name System.’ Available at 
< http: /Avww.rad.com/networks/1995/dne/dns.htm > (visited 4 January 2002). 

48 Currently there are 239 Country Code top level domains (ccTLDs) detailed in ISO-3166, 12 genenc 
top level domains (gTLDs) and two US Federal TLDs (.gov & .mil) 

49 The latest Network Wizards Domain Name Survey (July 2001) records 37,502,747 .com domains. By 
companson the Oxford Enghsh Dictionary only contains ‘over half a million words’. (Source: About 
the Oxford English Dictionary <http://www.oed.com/pubhic/inside/ > (visited 4 January 2002)). 

50 See for example A. Brunel and M. Laing, ‘Trademark Troubles with Internet Domain Names and 
Commercial Online Service Screen Names’ [1997] 5 International Journal of Law and Information 
Technology 1; A. Murray, ‘Intemet Domain Names: The Trade Mark Challenge’ [1998] 6 
International Journal of Law and Information Technology 285. 
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Numbers Authority (IANA) and Network Solutions Inc, and more latterly the 
Internet Corporation for Assigned Names and Numbers (ICANN))! were required 
to develop a policy to deal with these competing claims. This policy, the Uniform 
Domain-Name Dispute-Resolution Policy, attempts to balance the rights of trade 
mark holders against the first-user policy previously applied. It is an extremely 
controversial policy and will be examined in depth below when we analyse the 
effectiveness of control mechanisms in the new media. 


Extending the ‘modalities of regulation’ analysis 


Lawrence Lessig’s Code and Other Laws of Cyberspace is widely regarded as one 
of the most complete analytical attempts to capture the variety of forms which 
regulation of new media does or may take.5? Lessig contends that there are four 
distinct modalities of regulation. He attaches to these the labels law, markets, 
norms and architecture. He thinks of these in terms of constraints on action.53 Thus 
law constrains through the threat of punishment, social norms constrain through the 
application of societal sanctions such as criticism or ostracism, the market 
constrains through price and price-related signals, and architecture physically 
constrains (examples include the locked door and the concrete parking bollard). 
Lessig’s work is of great value for reminding us of the importance of 
architecture as a basis for regulation. The potential for controls to be built into 
architecture have long been recognised, as exemplified by Jeremy Bentham’s 
design for a prison in the form of a panopticon (within which the architecture 
permitted the guards to monitor all the prisoners) and the more recent observations 
of the way in which visitors to Disney World are controlled by an architecture in 
which nearly every aspect of the design has a disciplinary function. Lessig 
observed the various constraints that are built into software by their designers. 
Such architectural constraints in software code are chiefly used for commercial 
purposes (such as restricting the user’s use to what they have paid for or 
segmenting the market so as to charge higher prices in some segments without the 
risk of arbitrage) but may also be used for other regulatory purposes (as with the 
controls placed on users by Filterware).°5 Lessig suggests that as a means of 
regulation architecture is self-executing and thus different at least from norms and 





51 IANA and ICANN are non-governmental not for profit agencies Network Solutions Inc is a 
subsidiary of Verisign Inc a for-profit publicly listed company. 

52 See n2 above; cf the five way analysis of controllers ın ordering society put forward by Ellickson, n 6 
above, 131. Ellickson sees order as a product of first party (or self-control) second party (or 
contractual) control, third party control (based on social forces and norms), organisation (with 
associated institutional apparatus) and, lastly (significantly) government with the laws. There is a 
substantial politcal science literature on alternative instruments of governance see J Kooiman (ed), 
Modern Governance (London Sage, 1993) and C. Hood, The Tools of Government (London: 
Macmullan, 1983). 

53 n 2 above, 235-239. 

54 M. Foucault’s research on the history of the prison has been responsible for generating new interest in 
surveillance generally and Bentham's panopticon in particular Discipline and Punish. The Birth of 
the Prison (Harmondsworth: Penguin, trans A. Sheridan, 1977) ch 3. C. Shearmg and P. Stenning, 
‘From the Panopticon to Disney World: The Development of Discipline’ in A Doob and E. 
Greenspan (eds), Perspectives m Criminal Law (Aurora: Canada Law Book Co, 1984). Crime control 
through design 1s exemplified by A. Lester, Crime Reduction through Product Design ee 
Institute of Criminology, Trends and Issues in Criminal Justice no 206, 2001); N. Kaytal, 
‘Architecture as Crime Control’ (2002) 111 Yale Law Journal (forthcoming). 

55 Filterware 1s discussed further below. See ‘Other Forms of Control’. 
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law. This claim appears correct up to a point. However the analysis which 
separates the functions of a control system shows that the standard-setting element 
of architecture is not self-executing but is, by definition, designed by human hands. 
Some architecture-based regimes may be self-executing as to monitoring and 
behaviour modification. A parking bollard, for example, requires no further agency 
on the part of a regulator to control parking. Other architectural controls do rely on 
actions by the controller. For example, Bentham’s panopticon requires that prison 
guards actively monitor prisoners and intervene to control deviance. The 
panopticon can thus be seen as a hybrid of hierarchy and architecture. 

The importance of Lessig’s analysis is to draw attention to the variety of bases 
for control which can be deployed in the face of anxiety that technological change 
(such as the Internet) and economic change (such as globalisation) tends to make a 
variety of different forms of conduct unregulatable. The argument that variety in 
forms of activity requires an equal or greater variety of bases for control if 
regulation is to be effective has found formal expression in the cybernetics ‘law of 
requisite variety’. It is expressed in other terms as the principle that ‘only variety 
can destroy variety’.>? The sceptical position which Lessig challenges is premised 
in part upon a myth that social and economic activity has traditionally been highly 
amenable to regulation, conventionally defined. Recent scholarship on the limits to 
control has emphasised the problems of trying to regulate social and economic 
activity.°8 This work has emphasised the importance of developing regulatory 
regimes which seek to steer or stimulate activities within the target system 
indirectly as an alternative to external command and control.*9 Lessig’s work bas 
the potential to support efforts to reconceive regulation in a sense that is both more 
modest in its claims and ambitions and more useful in providing mechanisms not 
only, or perhaps mainly, of direct control but also of indirect control. A key method 
of this new approach, which we deploy in this article, is to identify effective 
regulation in whatever form it takes and to seek to support it, develop it or extend it 
by analogy to other domains in which there are problems of regulation. 

The concept of regulation deployed in Lessig’s analysis is a broad one, 
extending beyond the narrowly defined ‘systematic oversight by reference to mules’ 
to encompass four ‘modalities of regulation’ which have the object or effect of 
holding behaviour within one state among all the possible states which the 
behaviour might take. Lessig refers to the ‘“‘net regulation” of any particular 
policy...” domain as the ‘sum of the regulatory effects of the four modalities 
together’. Regulation in this expansive sense is conceptually closer to the usage 





56 n 2 above, 236-237 Lessig claims that markets have in common with norms and law the fact that they 
require human agency and are not self-executmg This claim is contentious (though Lessig does not 
recognise this) as the control exerted by a market does not operate at the level of the individual seller 
and buyer, but rather in an aggregate. In the perfectly competitive market model the decisions of no 
individual buyer or seller can affect the operation of the market 

57 S. Beer, Decision and Control (London: Wiley, 1966) 279-280. 

58 P. Grabosky, R. Smith and G. Dempsey, Electronic Theft- Unlawful Acquisition in Cyberspace 
(Cambridge: Cambridge University Press, 2001) 5-11, P. Nonet and P Selznick, Law and Society m 
Transition (New York: Harper & Row, 1978); L Ayres and J. Braithwaite, Responsive Regulation: 
Transcending the Deregulation Debate (New York: Oxford University Press, 1992); N. Gunningham 
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of biologists and sociologists than to that of lawyers.®! It refers to any control 
system. To be viable, within the terms of control theory, a control system must 
have some standard-setting element, some means by which information about the 
operation of the system can be gathered, and some provision for modifying 
behaviour to bring it back within the acceptable limits of the system’s standards. 
With regulation information gathering is usually achieved through monitoring by 
an agency, department or self-regulatory body and deviations addressed by 
application of formal and informal sanctions (See Figure 1 below). 

When locating Lessig’s description within the stricter analysis of contro] theory 
some problems emerge both with the labels and the concepts which they describe. Put 
simply the conceptual schema, drawn from Lessig’s work in law and economics, 
needs enriching if it is to capture the institutional variety in control. Our earlier 
discussion of control theory suggests that the appropriate schema involves not only a 
four way division between different bases of control, but also a further fine grained 
analysis of the three different elements necessary to generate a control system 
(standard-setting, information gathering and behaviour modification). This devel- 
opment of the analysis provides a clearer descriptive framework for understanding 
how control is or can be achieved and opens up the possibility for identifying the 
wide range of control systems which appear as hybrids of two or more modalities of 
regulation. To develop this analysis we draw not only on Lessig’s work, but also on 
attempts to deploy cultural theory to identify variety in control systems. This 
analytical frame has recently been put to work in analysing variety in risk regulation 
regimes.“ The term ‘regime’ is apt to capture variety not only in standards and 
standard-setting (which represents the bias in Lessig’s analysis) but also in the 
institutional dimensions of information gathering and behaviour modification. The 
regime analysis makes it transparent that the various functions which contribute to 
viable control systems can be widely dispersed among state and non-state actors, 
even within a single regime, and can be assembled in mixed or hybrid forms. 

Lessig’s conceptualisation of ‘law as command’® suffers from a weakness in 
that it fails to capture all of the control systems which are within the set of 
command based or, as we label it, hierarchical control. Law, in this conception, 
refers only to state law (whether made by judges, or, more commonly in this 
context, legislatures) and neglects the plurality of forms which hierarchical 
control structures may take. The richer conception of hierarchy looks to the form of 
control rather than its source. Thus the regime for developing Internet domain 
names has important elements which are non-state in character and yet which are 
distinctly hierarchical (and are discussed further below). The term law also suffers 
from the difficulty that it is often deployed in a way which infers only standards 
and not the institutional elements of a control system (viz information gathering 
and behaviour modification). Law in Lessig’s terms is merely the constraint placed 
upon the individual. Accordingly hierarchical control provides both a better label 
and a substantively enriched conception of this modality of regulation. 
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The concept of norms as it is deployed in Lessig’s analysis follows a usage 
developed in the social psychological literature — referring to shared patterns of 
behaviour — but which is unconventional and unhelpful in the study of law. Even in 
its psychological usage the term norm does not describe the institutional 
dimensions of a control system, but rather a set of standards which exist between 
a particular social group for the time being. We argue that the preferred meaning of 
the word norm is as the generic term for standards, guidelines and legal and non- 
legal rules.6” The control form which involves societal or group standards, peer- 
based information gathering and behaviour modification based on social sanctions 
such as ostracisation or disapproval, we refer to as community-based control. This 
category includes not only the social norms which exist generally or between 
particular groups, but also some elements of more formalised regimes, as where 
self-regulatory standards are socially generated and written down and then 
combined in a hybrid form with hierarchical elements to create a self-regulatory 
control system which is a hybrid between community and hierarchical bases. 

The concepts of markets and architecture as they are deployed by Lessig are each 
under-inclusive. Rivalry and competition provide a form of control in environments 
where there is no identifiable market. Indeed recent public sector reforms have 
made widespread use of what we will call competition-based controls in non-market 
situations. Additionally there is a marked element of regulatory competition 
applying to the development of regulatory standards in some domains both in the 
US and the EU. Where the conditions for such regulatory competition exist (a 
topic of hot debate), and states are permitted to develop their own rules, competition 
for client businesses is said to create a check on any tendency to ‘over-regulate’.” 

The concept of architecture, referring in Lessig’s terms to the whole built 
environment with and without intended effects,”! does not capture the whole set of 
control mechanisms which are premised upon design as a basis of control. Thus 
there are social and administrative systems which have design features which 
create control in a way in which the regulatee cannot affect..A key example is the 
deployment of ‘contrived randomness’ in the oversight of taxpayers or employees 
so as to reduce the scope of these groups to exploit a wholly predictable system of 
opportunities and pay-offs.’”* Accordingly we re-label this fourth modality of 
regulation as design. The different elements of each of the four types of 
regulation are illustrated in Figure 1. l 
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Figure 1: Elements of Control Systems 


It is part of Lessig’s argument that there is scope for the use of hybrid forms of 
regulation which link two or more of the ‘pure’ modalities of regulation noted 
above.” In particular he suggests there is scope to link what are in his terms law and 
architecture, for example by mandating software designers to build certain elements 
into software code in pursuit of public regulatory objectives.” However we think he 
underplays the extent to which contemporary control is already based on hybrid 
regulatory forms and the extent to which a wide variety of regulatory hybrids may be 
useful in developing regulatory contro]. Indeed, underlying Lessig’s argument is a 
claim that there is considerable novelty to the nature of law in Cyberspace, a view 
seemingly accepted by those Cyberlibertarians who contest the normative dimension 
to Lessig’s work.’ Nowhere in the work of Lessig or his critics is this claim 
substantiated. As Lessig himself recognises, features which we might call design or 
architecture have long been fundamental to the way we are governed, whether by 
features of the built environment (such as the Parisian boulevard system) or the 
Byzantine systems of an obscure public bureaucracy or of commercial actors such as 
banks and insurance companies. It is not clear that design of software is 
fundamentally different from design in other aspects of social and economic 
activity. Wherever it is deployed it has controlling effects and a potential for those 
controlling effects to be turned towards different or modified effects. 

If each of the four pure bases of regulation is theoretically capable of being . 
deployed on its own and with each of the other three bases (giving four single 
bases, six pairings, four threesomes and one foursome) then there are fifteen forms 
of regulation in total. There is no empty set since all domains are subject to some 
form of regulation (or else, by definition, they could not be a domain since they 
would not hold a recognisable shape). Even regimes which apparently exhibit a 
pure basis of regulation may have the dominant form tempered by another. For 
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example much hierarchical regulatory enforcement is tempered by more co- 
operative relationships more characteristic of community, and where there is a 
proliferation of hierarchical regulators in a particular domain (telecommunications 
and competition authorities in the communications domain for example)” then 
hierarchy may be tempered by a form of institutional competition as regulators 
jockey for position and custom. 

Among the widely observed hybrid forms are competition law and co-regulation 
and enforced self-regulation. Though competition Jaw is often equated with 
competition in its control dimensions competition law exemplifies hierarchical 
control, with elements of competition possible where third party actions are widely 
deployed. Co-regulation and enforced self-regulation each link some of the 
strengths of community-based control (notably within self-regulatory regimes) 
with the use of hierarchy, for example by state approval of standards set by 
industry groups (co-regulation) or mandating firms to establish and sometimes 
enforce their own standards (enforced self-regulation). Other less prevalent forms 
are observable but do not have widely accepted labels. Thus mandatory design 
features (for example in product design) are hierarchy/design hybrids which we 
could refer to as ‘enforced design’. The form taken by some self-regulatory efforts 
to inbibit access to undesirable websites is a community/design hybrid. 

One further set of remarks is necessary concerning the bases of control. Different 
forms of control work differently in different contexts. Markets, hierarchies, 
communities and design are each embedded in wider social practices.78 Key social 
networks may be a factor in explaining relations of interdependence and thus how 
power is played out in particular social settings.’ Similarly the effects of controls 
may vary depending on how they are perceived in the cognition of those whom 
they affect. Thus some individuals or societies may respond with resistance to 
controls which are met with compliance by others or at other times. Thus an 
analysis of modalities of regulation does not, by itself, provide a toolkit for 
decisions gn the design of controls, but rather a more limited analytical 
understanding of controls which have been observed and might be deployed in 
certain environments and which might be expected to be effective under 
appropriate conditions. ®? 


Putting controls to work 


The importance of the reconfiguring and development of the modalities of 
regulation argument further extends to institutional choices for seeking to use 
controls for public policy objectives. Whereas Lessig places greater emphasis on 
top-down institutional approaches, of which regulatory agency forms represent the 
leading example, we contend that an emphasis on hybrid forms of control will tend 
to lead to the deployment of hierarchical controls as instruments to steer organic or 
bottom up developments, whether in the form of competition, community or 
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design-based control. In some instances successful regimes have combined three or 
even all four of the bases for regulation. 


Hierarchy/community 


Hierarchy and community-based controls are often combined either to ensure that 
industries effectively collaborate on controlling their sector or to give sectoral self- 
regulation greater authority. The hierarchy/community hybrid bases of regulation 
are exemplified by the structures established to address scarcity in domain names. 
By regulating the domain name system ICANN plays a key role in the regulation of 
Cyberspace.8! ICANN and its predecessors, IANA and Network Solutions Inc, 
have long provided regulatory control over the domain name system but have done 
so not as a function of hierarchical control, but rather to assist in the development 
of the domain name system as required by the community and to ensure the system 
design remained intact. 

A simple example of the deployment of hierarchical controls to assist in the 
development of community based controls may be seen in the promulgation by both 
Network Solutions and ICANN of Domain-Name Dispute-Resolution Policies.® 
These procedures are used to counteract the primary problem of misappropriation of 
scarce resources. The procedure appears to have been extremely successful in 
countering the problem of ‘cybersquatting’. The practice of cybersquatting was 
recognised at an early stage of development of the Web. In its simplest form it is the 
ability of unscrupulous individuals to register valuable domains such as Disney.com 
and then to offer them on at a profit to the rightful holder of the trademark in 
question. Individuals who entered into such practices were quickly dubbed 
‘cybersquatters’ by the Web community, a reflection of their standing within the 
community as equivalent to persons who unlawfully misappropriate physical 
property in the real world. Community opinion was brought to bear. These people 
were acting antisocially but social sanctions failed to affect their actions, being 
ostracised in Cyberspace did not affect their everyday lives. Their actions were, 
though more than socially unacceptable, they were also a threat to the developing 
architecture of the domain name system. By controlling domain names which 
reflected well known identifiers from the real world they posed a threat to the 
system. How could people navigate the Web if they couldn’t rely on the knowledge 
they had developed in the physical world?® Although courts could intervene in 
cases where cybersquatters had misappropriated another’s trademark™ regulatory 
arbitrage meant enforcement of orders could sometimes prove problematic. 

What was required was a regulatory regime which would apply to all 
registrations and could be applied whatever the jurisdiction of the parties. This 
led directly to the first Network Solutions Inc Domain-Name Dispute-Resolution 
Policy, a policy which has now been adopted and refined by ICANN. The policy 
has proven successful as it treats the domain name space as a separate jurisdiction, 
thus preventing regulatory arbitrage. Anyone who resides in the ICANN domain 
name space must contractually agree to be bound by the policy, and must agree to 
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the arbitration procedure contained therein. Thus the values of the 
cybercommunity may be upheld by ICANN through the arbitration process. 
Secondly, the ICANN policy of using low-cost online arbitration at the expense of 
court proceedings meets the needs of the community. One of the key problems 
with usable domain names was they were unusually an inexpensive scarce 
commodity. Scarce commodities often carry a proportionately high price tag, as 
demonstrated by the UK and German 3G mobile spectrum licence auctions.® This 
is a simple application of the economic model of demand, supply and equilibrium 
pricing. Domain names though do not fit the economic model particularly well as 
the market as a whole is oversupplied while a small percentage of that market is 
undersupplied or scarce. As registrars cannot differentiate useful (and therefore 
scarce) domain names from the majority it means market-based controls may be 
circumvented and a scarce and therefore valuable domain name may be had for as 
little as $25. This allows for a high degree of speculation in domain names. 

The previous Network Solutions Domain-Name Dispute-Resolution Policy 
required the complainer to obtain a court order. This meant it was in many cases 
cheaper to buy the disputed domain name from the defender than to pursue an 
action to recover the name, especially if the dispute had an international element. 
The present ICANN Uniform Domain-Name Dispute-Resolution Policy, through 
its use of inexpensive arbitration procedures provides a regulatory process which 
takes account of market conditions. This is not to say that the policy is not without 
its critics. There is strong criticism of the ICANN policy on the grounds that it now 
favours trademark holders over domain name holders who fail, for whatever reason 
to comply with US trademark law.® This bas led to a practice known as ‘Reverse 
Domain Name Hijacking’ occurring.®’ This is a potential flaw in the ICANN 
policy. As discussed the policy was originally introduced to deal with 
cybersquatters who were perceived as socially unacceptable and a potential threat 
to continued utility of the architecture of the domain name system. The policy now 
needs to develop to provide a more balanced approach between the competing 
interests of parties. Fortunately there is evidence that the arbiters under the policy 
may be developing such a mature and balanced approach. There were some initial 
claims that the policy was being used to restrict free speech.88 Recently though, 
decisions of the arbitration panels have shown the policy has a degree of flexibility 
which may allow them to develop the policy to meet the demands of the 
community at large.®? Clearly the regulatory authority was implementing a 
hierarchical control system to support the development of community-based and 
design-based controls. 





85 The UK raised US$35.4 bn by auctioning 5 UMTS spectrum licences, while Germany raised $46.1 bn 
by auctioning twelve spectrum blocks In both cases the number of interested bidders exceeded the 
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only $2.5 bn or in Italy where a similar situation to the Netherlands saw the Italian Government raise 
only $10 bn 
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Hierarchy/competition 


The combination of hierarchical with competition-based controls is well 
established in the media and communications sectors. Thus regimes which apply 
economic or content controls more intensely to some firms than to others 
effectively create a continuum within which firms exerting dominance are often 
located closer to the hierarchy end while smaller and/or less powerful firms are 
located towards the market end. Within the ‘responsive regulation’ theory this 
approach is labelled ‘partial industry regulation’ .™ The logic of the approach is that 
the benefits sought for regulation may be secured less intrusively by applying 
regulation only to a proportion of the firms, whilst creating space for other firms to 
be controlled more by market elements. Typical patterns of more intense regulation 
of broadcast over print media are said to have reduced risks of censorship and 
promoted pluralism.%! In the telecommunications sector ‘asymmetric regulation’ 
has been deployed to provide tighter controls over dominant incumbents both to 
maintain service levels and to promote access to the market by new entrants.% 
With the new media other forms of control which mix hierarchy and competition 
have been developed. 

With the scarcity issue related to spectrum, conventional hierarchical controls 
have been displaced by a hierarchy/competition hybrid in some domains. With 3G 
mobile governments have attempted to use spectrum allocation mechanisms to 
promote competitive markets, to promote efficient allocation of resources and in 
some cases to secure fee-income windfalls for finance ministries. Attempting to set 
policies that were friendly to the development of advanced infrastructure the 
European Commission initially recommended that Member States should allocate 
licences to 3G mobile operators free of charge.” Only Finland and Sweden, among 
the first movers on Universal Mobile Telecommunications System (UMTS) 
licensing, followed this policy course. All the other Member States decided to 
charge for the licences. Cynical accounts claim that the decision to charge was 
premised upon the greed of finance ministries. But there is a more principled 
explanation for the policy which is posited as a solution to one of the key problems 
of scarcity — that governments may fail to allocate scarce resources to those who 
are best able to exploit them to the general benefit. 

The conventional instrument for the allocation of scarce spectrum is the exercise 
of government’s hierarchical authority to examine potential applicants and make a 
decision along the lines of a ‘beauty contest’. This method was used in eight of 
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the Member States.” The weakness of this method is said to lie in its dependence 
on the knowledge and judgement of the applicable state bureaucracy both to guess 
the appropriate fee to charge successful applicants and which applicants are best 
placed to exploit the spectrum. This ‘limited knowledge’ problem is perhaps more 
acute in the 3G mobile sector where there is little consensus on the commercial 
prospects for services which are made possible in the digital environment but 
which have not yet been tested in the market place. 

The alternative method for allocating spectrum used in the remainder of the 
member states was to auction the licences, combining hierarchy with competition as 
the basis of control. Deviating from the sealed bid method used in previous spectrum 
auctions, the UK government and others decided to use a transparent (ie no sealed 
bids) simultaneous multi-round ascending auction under which bidders’ offers would 
be revealed at the end of each round and whoever held the highest bid when the 
number of bidders was reduced to equal the number of licences would win the 
particular licence. In this way the price mechanism is used to determine which firms 
should have access to the scare resource controlled by government. The outcome of 
the UK auction was that payments for licences totalling 22 billion pounds were much 
higher than was expected by commentators and government.” Details of auction 
rules and incentives resulted in less successful outcomes in some other member 
states.” The UK experience initially suggested the auction had been successful in 
revealing a true value of the licences well above government estimates. 
Commentators still do not agree on whether the high cost of licences, particularly 
in the UK and Germany, will stifle the market as operators struggle to repay the 
cost.’ The German regulator has already indicated that it may allow the operators to 
share infrastructure costs and the same thing may happen in the UK.” This 
divergence between the actual operating conditions (and reduction in costs) over 
those projected at the time of the auctions suggests that the injection of competition 
in the licence allocation process has generally been less than successful. 

With the problem of regulatory arbitrage the solutions are often put in terms of 
regulatory competition or coordination. In other words arbitrage may be overcome 
by providing coordinated or harmonised rules across jurisdictions or arbitrage itself 
may seen as a solution to the problem of excessive regulation. Regulatory harmon- 
isation was for a long time the favoured way of providing a level playing field for 
competition in the internal market of the EU. However, this exercise of hierarchical 
authority raises practical difficulties in terms of the scale of resource necessary to 
achieve it, and is said to risk stultifying the very markets which are to be liberalised. 
A partial response to the practical problems of harmonisation was the decision of the 
European Court of Justice in the Cassis de Dijon case which gave judicial authority 
to a principle of mutual recognition.'™ Regulatory competition is said to provide the 
flexibility for jurisdictions to develop standards to match the local requirements 
(whether technical or political), the capacity to innovate in regulation while 
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encouraging states to adopt rules of minimum necessary burden on business or others 
(because of the threat that such regulatory clients might shift their business 
elsewhere). A recent analysis suggests that the choice between competition and 
coordination is a false one both in practice and normatively and that what we are 
likely to see is elements of competition (for example between institutions) emerging 
in domains that are notionally coordinated and vice-versa. Thus it is better to talk of 
‘regulatory co-opetition’, a hierarchy/community hybrid form of control, both as 
description of the phenomena and as normative aspiration.!©! 

Regulatory arbitrage is a well recognised phenomenon of Cyberspace, though 
commentators reach different conclusions as to its significance.!© Cyber- 
libertarians argue that regulatory arbitrage prevents hierarchical regulation of 
Cyberspace. This is most clearly and famously put in David Johnson and David 
Post’s seminal article, Law and Borders — The Rise of Law in Cyberspace.'!™ For 
Jobnson and Post the practical effect of regulatory arbitrage is that hierarchical 
controls are rendered impotent. Netizens may choose to reject hierarchical controls 
they find unpalatable by moving to another part of Cyberspace. As previously 
outlined Netizens may choose how they wish to be regulated much more freely 
than citizens of physical jurisdictions. The only effective regulatory system 
according to Cyberlibertarian theory is therefore one which is acceptable to all (or 
the vast majority of) Netizens. Johnson and Post therefore suggest a bottom-up or 
organic regulatory model. They envisage a self-regulatory governance system 
along similar lines to that developed to regulate the domain name system. Lessig 
disagrees with their conclusion. He agrees that Cyberspace is a separate space and 
can be seen as a distinct jurisdiction. He disagrees though with the conclusion that 
it is a jurisdiction which requires the organic development of regulatory regimes. 
For Lessig, once you isolate Cyberspace as a distinct space you may use its unique 
architecture to establish a hierarchical regulatory structure. The argument of the 
Cyber-paternalists is therefore that once a recognised regulator emerges in any 
given activity they may impose regulatory regimes on Netizens through the unique 
man-made architecture of the Web, its code. 1% 

To the extent that regulatory arbitrage is a problem with new media generally, 
and usage of the Internet in particular, it remains an open question to what extent 
the balance between competition and coordination might be deployed to resolve 
issues. For many commentators the nature of Internet technology makes regulatory 
arbitrage inevitable and difficult to forestall, whatever may be desirable from a 
policy point of view. It is the high mobility both of providers and users within 





101 D. Esty and D. Geradin, ‘Regulatory Co-Opettion’ ın Esty and Geradin (eds), Regulatory 
Competition and Economic Integration (Oxford: Oxford University Press, 2001). 

102 See for example, M Froomlan, “The Internet as a Source of Regulatory Arbitrage’ n 28 above, D. 
Johnson and D. Post, ‘Law and Borders — The Rise of Law in Cyberspace’ (1996) 48 Stan L Rev 
1367, L. Lessig, ‘Zones in Cyberspace’ (1996) 48 Stan L Rev 1403, P Samuelson, ‘Five Challenges 
for Regulating the Global Information Society’ ın C Marsden (ed), Regulating the Global 
Information Society (London: Routledge, 2001). An interesting side effect of regulatory arbitrage 1s a 
regression to the least interventionist standard ın a given area. The can most clearly be seen in relation 
to freedom of speech following the decision of the US Supreme Court in ACLU v Reno 177 S. Ct 
2329 (1997) where an online movement towards the US free speech standard may be detected. For 
further discussion on this see D. Vick, ‘Exporting the First Amendment to Cyberspace. The Internet 
and State Sovereignty’ in N. Morris and S. Waisbord (eds), Media and Globalisation: Why the State 
Matters (Lanham: Rowman & Lattlefield, 2001). 

103 bid. Online version available at <http://www temple.edu/lawschool/dpost/Borders.html > (visited 4 
January 2002). 

104 n 2 above, passim. See also L. Eko, ‘Many Spiders, One Worldwide Web: Towards a Typology of 
Internet Regulation’ (2001) 6 Communications Law and Policy 445 
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Cyberspace which makes it difficult to envisage coordinative solutions. For some 
this is a strength militating against excessive control of Cyberspace. It was argued 
that regulatory arbitrage acted as a (limited) check on stringent UK legislation 
governing state monitoring of electronic communications generally in the 
Regulation of Investigatory Powers Act 2000.1% Arguably any solutions here are 
likely to be a product of cooperation and community-based controls involving both 
governments and businesses rather than of co-ordination between governments, as 
through the EU or the World Trade Organisation (WTO). 


Hierarchy, competition and design 


In addition to the use of hierarchical/community controls discussed earlier, ICANN 
is also applying a design/competition-based hybrid in an attempt to alleviate the 
pressure on the domain name system. As domain names are a man made rather 
than natural phenomenon they do not have to be rationed in the manner of natural 
resources such as bandwidth. Whereas governments cannot si ly create 
additional bandwidth to meet the demand of mobile phone operators,!0° ICANN 
hopes to solve the domain name problem by creating additional resources. To this 
end on 16 November 2000 ICANN announced seven new top level domains. It is 
the hope of ICANN that by creating competition in new, more specialised domains, 
demand will be lowered in the oversubscribed .com domain and a solution will be 
found to the scarcity problem. There has been profound disquiet about allegedly 
anti-competitive outcomes from ICANN’s allocation of new top-level domain 
(TLD) names. Thus the allocation of some of these new resources (notably .pro and 
-info) has been made to organisations already controlling other key TLDs such as 
com, .net and .org. The refusal to create other new top-level domain names (for 
example .xxx for pornography) has been criticised for inhibiting design-based 
controls over access or exploitation of particular sites. The solution to these 
problems posited by one key critique is to open the domain name market to greater 
competition between assignment organisations and use competition as a key form 
of control.' It may, though, already be too late for any competition-based 
approach to work in relation to domain names. The scarcity of resource problem in 
relation to domain names appears to be restricted to the .com TLD. As discussed 
previously there are already a large number of alternative top-level domains 
available. 

Attempts previously to turn country code TLDs into generic TLDs have not 
released useful domain names. The most concerted effort has been in relation to the 
.ws (Western Samoa) domain, which is being promoted as a ‘World Site’ domain. 





105 The House of Lords debated this possibility at some length at the Report Stage of the Bill (HL Deb 
vol 615 cols 381-388, cols 400-452, 13 July 2000) See in particular the debate on Amendment No 64 
at col 408-418 

106 Lessig offers an alternative solution to the problem of undersupply of bandwidth. Although 
acknowledging supply of radiocommumications bandwidth ıs naturally limited he suggests we are 
extremely wasteful of the resource available. He rejects the use of beauty contests or auctions to 
propertise bandwidth as outlmed above and suggests instead a design solution allowing a more 
efficient use of bandwidth as a free or common resource. Lessig, n 1 above, ch 12 

107 They are .aero, .biz, .coop, nfo, museum, name and .pro. For further details on these names 
including who may apply for a name within these new domains see <bttp/faww icann.org/tds/ >. 

108 M. Moeller, ‘Domains Witbout Frontiers’ (2001) Info 97, 99. See also M. FProomkin, ‘Is ICANN's 
New Generation of Internet Domain Name Selection Process Thwarting Competition” Presentation 
to US House of Representatives Committee on Energy & Commerce, Subcommittee on 
Telecommunications, February 8, 2001 Available online at < http.//personal.law.miami.edu/ 
~froomkin/artucles/commerce8Jan2001 htm > (visited 4 January 2002). 
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In many instances holders of current generic TLDs simply replicated their 
registration in the new domain. There is little evidence that the creation of 
manufactured additional resources deals with this particular scarce resources 
problem. The availability of these alternatives has not encouraged sufficient 
competition to effect the base of the .com domain. The relevant market, appears 
therefore not to be the market in TLDs as a whole, or even generic TLDs, but is 
restricted to the .com TLD. The .com TLD is, it appears, too well established to be 
affected by the creation of alternative domains. The creation of such alternatives 
does not appear to introduce competition within the relevant market it merely 
creates alternative markets in which mere replication of registration occurs. 

The only possible methodology which would appear to provide for a functioning 
competition-based solution to the .com problem would be to increase the 
marketability of competing TLDs. The current ICANN policy is for the creation 
of alternative TLDs which they expect will increase in marketability through the 
efforts of the registrars who deal in such names. They are relying upon a free 
market rhetoric which states that those with saleable assets will work to increase 
the marketability of their asset through advertising and marketing. ICANN believes 
that the domain name system is thus a free market in which demand may be created 
in new products through advertising and marketing. Unfortunately the free market 
thetoric does not apply to domain names in this manner. They are more than 
simply saleable assets. Firstly valuable domain names are, in many cases, a 
Teflection of currently held trademarks. As has been previously alluded to, the 
creation of alternative TLDs fails to release alternative resources due to replication 
of registrations by current holders of trademarks and valuable .com domain names 
to prevent any risk of cybersquatting. Secondly all domain names are a method of 
indexing information and navigation. Thus they are streetnames not just 
marketable assets. And as with all other communities the Web has its desirable 
areas and its undesirable areas. In this virtual community .com is the business and 
financial district. It is the Web’s equivalent to the City of London, Wall Street or 
Rodeo Drive. And just as businesses in the real world will pay a premium for such 
addresses so the focal point for competition in relation to domain names will 
remain in the .com domain. Due to these problems the scarcity issue in relation to 
domain names may be as ingrained as the bandwidth problem in relation to 
telecommunications and a more radical solution may be required in the future. 


Other forms of control 


The emphasis of current thinking on alternatives to hierarchical control is largely 
focused on linking hierarchy to competition or to community-based methods of 
control. This focus largely excludes two major classes of forms of control, one 
defined in terms of excluding hierarchy and the other defined in terms of including 
design. 


Design-based regulation 


A key example which is located in both sets (employing design and excluding 
hierarchy) is the use of regional management codes by DVD producers and 
equipment manufacturers. Producers and equipment manufacturers have 
collaborated in a regional coding system which allows for market segmentation 
within the DVD industry. Regional coding was developed to permit studios to 
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control the home release of movies within different geographical regions allowing 
the staggering of cinematic releases.!© The studios required that DVD software 
codes included a simple code that could be used to prevent playback of certain 
discs in certain geographical regions. The equipment manufacturers assisted by 
producing region specific DVD players, each player being given a code for the 
region in which it is sold. The player will refuse to play discs that are not encoded 
for that region. This means that discs bought in one country may not play on 
players bought in another country. The addition of regional management codes are 
entirely optional for the maker of a disc, discs without codes will play on any 
player in any country. These codes should not be confused with the DVD Content 
Scramble System, discussed below, which acts as a copy-control measure. 
Regional management codes are not an encryption system, they are merely one 
byte of information on the disc, which denotes one of eight different DVD 
regions.!!0 Thus an encoded DVD bought in the US will not be viewable on a 
European DVD player. There is no hierarchical element to this. Customers are not 
prevented by contract or any other laws from buying DVDs in other countries. The 
control is effected by features of the diverse product standards which make a DVD 
useless when paired with a player with a different coding. 


Including design 


A related example is the use of a hierarchy/design hybrid in an attempt to manage 
the high levels of digital piracy which occur on the Web. Copy-control devices 
have been employed by almost all copyright holders who trade in digital media. 
These controls have met with varied degrees of success, but are supported by not 
only industry groups such as the Motion Picture Association of America (MPAA) 
and the Recording Industry Association of America (RIAA), but also have been 
given the force of law through the actions of the World Intellectual Property 
Organisation (WIPO)!!! as enacted within the European Union by the Directive on 
Certain Aspects of Copyright and Related Rights in the Information Society,'!? and 
in the United States through the Digital Millennium Copyright Act 1998.113 With 
the legal support offered by these enactments several copy-control systems have 
been developed and implemented by bodies representing copyright holders mostly 
against the wishes of the community at large. One such standard developed by the 
MPAA for use on DVD releases is the Content Scramble System (CSS). CSS was 





109 The coding also allows studios to sell exclusive distnbution rights to a variety of foreign distmbutors. 
Ses D. Marks and B Turnbull, ‘Techmical Protection Measures: The Intersection of Technology, Law 
and Commercial Licences’ paper presented to World Intellectual Property Organisation Workshop on 
Implementation Issues of the WIPO Copynght Treaty (WCT) and the WIPO Performances and 
Phonograms Treaty (WPPT), December 6-7 1999, Geneva available at <http'/Avww.wipo.org/eng/ 
meetings/1999/wct_wppt/pdfAmp99_3 pdf> (visited 7 January 2002). The European Commission is 
currently investigating whether DVD producers are umng the technology to illegally partition the 
market. See Financial Times 11 June 2001. 

110 These are as follows: Region 1 USA and Canada; Region 2 Japan, Europe and Middle East; Region 3 
Southeast and East Asia; Region 4 Australasia, Central and South Amenca and Canbbean; Region 5 
Eastern Europe, India and Africa; Region 6 China , Region 7 Reserved and currently unused; Region 
8 Special Venues (Planes, Cruise Ships etc.) 

111 Article 11 of the WIPO Copynght Treaty requires contracting parties to, ‘provide adequate legal 
protection and effective legal remedies against the circumvention of effective technological measures 
that are used by authors in connection with their exercise of nghts under this Treaty or the Berne 
Convention and that restrict acts, in respect of their works, which are not authonsed by the authors 
concerned or permitted by law.’ 

112 Directive 200L/29/EC, Art. 6. 

113 §§ 1201(aX1) and 1201 (a)(2). 
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developed by two hardware companies, Matsushita Electric and Toshiba, for the 
motion picture industry and was adopted as industry standard in 1996. The system 
involves a dual key encryption system which encrypts all sound and graphic files 
contained on a DVD release. The files may be decrypted by the appropriate 
decryption algorithm which is made up of a series of keys stored on both the DVD 
and the DVD player. This means that only players and discs containing the 
appropriate keys may decrypt the necessary files and play the movies stored on the 
DVDs.'!4 The CSS system did not prevent direct copying of DVD discs, the 
contents of a DVD (while encrypted) could be copied directly from one DVD to 
another. CSS did though prevent the uploading of the contents of a DVD on to hard 
disc or a web server. The concern of some users was that CSS systems were only 
licensed for use on Macintosh and Windows based operating systems (and for 
dedicated DVD players). Users of open source operating systems such as GNU/ 
Linux could not play a CSS encoded DVD on their system. This led to a campaign 
of civil disobedience leading to the development of a decryption code for CSS 
which would allow the playing of CSS encrypted DVDs on any platform. The CSS 
code was a quite weak 40 bit encryption system and in September 1999 it was 
successfully hacked independently by an anonymous German hacker and a 
member of the ‘Drink or Die’ cracking community.!!5 This development meant 
that CSS encrypted DVDs could now be used on unlicensed DVD players and that 
DVD material could be placed directly onto the Web. Such a development was an 
obvious threat to the continued use of CSS by DVD producers. Action was taken 
immediately in Norway where Jon Johansen who had been erroneously identified 
as the author of DeCSS was prosecuted and in the United States where Universal 
Studios successfully obtained injunctions under the Digital Millennium Copyright 
Act against several individuals who were distributing the DeCSS code from US- 
based websites.!!© The decision in this case has been extensively criticised by 
many commentators, including Lessig who argues that ‘DeCSS didn’t increase the 
likelihood of piracy. All DeCSS did was (1) reveal how bad an existing encryption 
system was; and (2) enable disks presumptively legally purchased to be played on 
Linux (and other) computers’.!!7 Lessig is extremely critical of the use of law to 
support these design controls arguing that they create an ‘imbalance where 
traditional rights are lost in the name of perfect control by content holders.’ 118 
This view taken by Lessig in his new book The Future of Ideas may though prove 
to be unduly pessimistic. There is as yet no evidence of content holders attaining the 
perfect control he fears in Cyberspace. Indeed the victory of Universal Studios and 
the MPAA has proved to date to be pyrrhic. As is often the case in Cyberspace when 
hierarchical/design controls are used to regulate the community at large the 
community will rally in an attempt to defeat the regulatory control mechanisms. The 
DeCSS code may currently be obtained from any one of hundreds of websites which 








114 For more detail on CSS see the opimon of Judge Kaplan in Universal Studios Inc v Remmerdes et al 
111 F Supp 2d 294 (2000). Affirmed Unmersal Studios Inc v Corley et al 28 November 2001, Second 
Circuit Court of Appeals Docket No. 00-9185 Available at <http.//eon.law.harvard edu/openlaw/ 
DVD/NY/appeals/opinion.pdf > (visited 4 January 2002) 

115 The media wrongly attributed the development of DeCSS to a fifteen year old Norwegian Jon 
Johansen. Although Mr Johansen was a member of the ‘Masters of Reverse Engineering’ community 
which released DeCSS he was not the author of the program This 18 made clear in a text file which 
accompanied the release of the program The text file is available at <http//www.lemuria.org/ 
DeCSS/dvdtruth.txt > (visited 4 January 2002). 

116 Unversal Studios Inc v Reimerdes et al, n 114 above. 

117 Lessig, n 1 above, 189. See further 187-190 

118 ibid 200. 
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remain out of the reach of the US authorities.!!9 Currently the producers of DYD 
titles and the hacking community are involved in a war of code. The motion picture 
industry has updated the CSS code which means the DeCSS code no longer decrypts 
the latest DVD releases. This has simply encouraged hackers to produce new, more 
powerful, second generation decryption codes such as DVD-Decrypter. Both parties 
continue to battle for the control of DVD encryption/decryption codes. The producers 
of DVD titles and the community at large are both using design tools to attempt to 
protect their position. The producers presently have the advantage, due primarily to a 
weakness of current technology. At the moment the lack of widely available 
broadband technology prevents distribution of decrypted movie data over the Web: 
the producers hold the upper hand. As distribution technology improves the movie 
industry may find that their design solutions cannot effectively function without 
either the support of the community at large or far greater reliance upon the 
hierarchical control elements introduced by the Digital Millennium Copyright Act 
and the Directive on Copyright and Related Rights in the Information Society. 
Producers of DVDs will need to decide within the next few years whether they wish 
to rely on a hierarchy/design hybrid or a community/design hybrid.12° 


Excluding hierarchy 


A successful example of a community using design tools to effect a regulatory 
scheme is the community-based approach to protecting children in Cyberspace. AS 
discussed above the anonymity problem raises two distinct dangers for minors in 
Cyberspace. One is that they gain access to materials which are unsuitable for 
minors and the other is that adults take advantage of anonymity to forge improper 
relationships with minors. Hierarchical controls fail to remedy these problems but 
a community-based solution has proved extremely successful, especially when 
linked with design-based solutions. Within organised cybercommunities children 
may be supervised by the community. Communities such as AOL encourage 
family membership where parents register the details of the family as a whole and 
each individual member has their own password. Unless the child were to 
compromise an adult password, their status can therefore be made known to the 
community and the community can supervise and protect the child while he is 
online. Children cannot be watched all the time and the community cannot take 
over all parenting responsibilities. To assist, additional design-based tools may be 
used. In addition to the community supervision, parents may employ software 
solutions such as CYBERsitter and Net Nanny. These products allow parents to set 
acceptable parameters for their children when in Cyberspace.!?! Combined, the 





119 The website operated by Shawn Reimerdes (one of the defendants in the MPAA action) contains the 
following advice: ‘A Federal Judge removes this link by court order! We are fighting for the right to put 
this link back up for you! J am not allowed to have this decryption information anymore, so I will just tell 
you the obvious. Go to your favonte search engine and enter ‘DeCSS’ You will find one of thousands of 
websites that has decided to post this information’. Doing so will allow you to locate sites such as the 
DeCSS miror site at <http //heavymusic.8m com/> (visited 20 December 2001), Download com 
< http /Avww.download.cnet.com/> (visited 4 January 2002) and <http//vww lemuna org > (visited 4 
January 2002) all of whom currently have the DeCSS program available for downloading. 

120 ee further Lessig, n 1 above, chapter 11. 

121 Such software programs are called alternatively Filterware or Censorware (depending very much upon 
your political viewpoint). Many programs such as the ones listed use stand-alone value judgements to 
categorise websites based on their content The software provider will review stes and will put them on 
eather an ‘allowed’ or a ‘not allowed’ list. Other programs rely upon the Platform for Internet Content 
Selection (PICS) a standardised industry system which allows content to be rated in various categories 
including: topics such as ‘sexual content’, ‘race’, and ‘privacy’, under the control of the user. 
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role of the community and the security provided by these products appear to 
provide a relatively successful solution to the access problem. 


Conclusions 


New and unpredictable configurations of power are among the hallmarks of the 
new media. It is not surprising that the problem of control has attracted such a high 
degree of interest among scholars. Not only are there interesting problems of 
designing regimes to provide appropriate constraints on undesirable activities, 
there are also challenges in securing the maximum benefit to the community of 
new technologies such as the Internet and 3G mobile (each of which is said to be 
subject to ‘network effects’ such that the more users there the greater the benefit to 
the community generally). The new media phenomena present scholars with at 
least two temptations. One is to overstate the novelty of the problems presented, 
with a consequent tendency to reject ‘old’ forms of control.!* The second is to 
overstate the extent to which the media themselves ‘hardwire’ or constrain the 
possible means to addressing the problems. Both tendencies are prevalent in 
analyses of the control problem as it applies to the Internet. 

The alternative, which we have argued for, is to locate problems of controlling 
the new media squarely within well established analyses of problems of regulatory 
control. Such analysis encourages us to look at the mechanisms of control which 
already subsist within the target system and to find ways to stimulate or steer those 
indigenous mechanisms towards meeting the public interest objectives of 
regulation. Thus a central role for hierarchy is to steer systems which involve 
other forms of control based in community, market or design (or combination 
thereof). This does not exclude the possibility that effective control may occur 
through competition, design or community, together or separately, without 
hierarchical involvement. 

A key challenge presented by such novel governance mechanisms is how to 
deploy them in such a way that are perceived as legitimate. The legitimacy of 
democratic government is linked to processes of representation and open decision 
making. Though other governance mechanisms may be legitmated in similar ways, 
in many cases it will either be alternative process elements and/or outcomes which 
are more important in generating legitimacy. Judgements on the appropriate 
balance between democratic and other forms of legitimation are likely to differ 
within different political cultures. This is evidenced in markedly different 
responses in Europe and the United States to the creation of ICANN. For some 
it represents an unacceptable delegation of government authority to a private 
body.!23 For others it is an efficient technical solution to a pressing problem, even 
if its decision making is not wholly technical. A key challenge in deploying ideas 
about the mixture of control forms advanced in this article is to balance these twin 
concerns about efficiency and legitimacy. The conditions for achieving an 
acceptable balance are likely to vary in different places and different times. 





122 A useful early consideration of the ‘newness’ issue in Cyberspace 1s I Trotter Hardy, “The Proper 
Legal Regime for “Cyberspace”’ (1994) 55 Unmersity of Pittsburgh Law Review 993. More recently 
see M. Price, ‘The Newness of New Technology’ (2001) 22 Cardozo Law Review 1885 

123 Froomlin ‘Wrong Tum in Cyberspace’ n 4 above; J Wienberg ‘Geeks and Greeks’ (2001) 3 Info 313; 
cf R. Marlin Bennett ‘Icann and Democracy Contradictions and Possibilities’ (2001) 3 Info 299. 
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Liability for the Escape of GM Seeds: Pursuing 
the ‘Victim’? 


Maria Lee* and Robert Burrell** 


The widespread commercial cultivation of GM crops in the EU and the UK is 
getting closer. Intense concerns about the uncertain health and environmental 
effects of GM farming have been the subject of high profile debate. The effects of 
GM farming on existing forms of agriculture, raised by the prospect of cross- 
pollination by GM seed, provoke similarly polarised views. However, whilst 
regulatory developments have been strongly influenced by environmental and 
health concerns, the socio-economic impact of GM agriculture is relatively 
neglected in current regulatory approaches. The authors examine various 
possible legal responses to unwanted cross-pollination by GM seed, and contend 
that the law is likely to struggle to cope with the conflicts that may arise. 


The argument that Europe should not press ahead with the commercial growing of 
genetically modified (GM) crops has probably now been lost. No GM crop has 
been authorised for commercial release in the EU since 1998, but the agreement on 
a new directive! setting out harmonised risk assessment procedures for the 
authorisation process is likely to be the first step in bringing this de facto 
moratorium on authorisation to an end.? 

Although the potentially disruptive effects of new technologies are often 
exaggerated,? genetic modification really does pose some new and difficult 
problems for lawyers and hence may require an innovative regulatory response. 
That the possible environmental and health impacts of genetically modified 
organisms (GMOs) are controversial and uncertain has been recognised in the 
broadly precautionary stance taken to these issues in regulation at both the EU and 
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1 Directive 2001/18/EC of the European Parliament and of the Council of 12 March 2001 on the 
deliberate release into the environment of genetically modified organisms and repealing Council 
Directive 90/2.20/EEC. 

2 There 1s, however, no guarantee that the moratorium will be lifted, and attempts to resolve the 
impasse are ongoing, see for example European Commission press release IP 01/1095 25 July 2001 
accompanying Proposal for a Regulation of the European Parliament and of the Council concerning 
traceability and labelling of genetically modified organisms and traceability of food and feed 
products produced from genetically modified organisms and amending Directive 2001/18/EC COM 
(2001) 182 final Both documents are available at <http//europa.ex_int/comm/food/fs/biotech/ 
biotech_index_en.html >. See also ‘EU digs ın its heels over GM products’, ENDS 29 October 2001, 
reporting on political reluctance to bring the moratorium to an end. 

3 See, generally, T. Roszak, The Cult of Information. A Neo-Luddite Treatise on High-Tech, Artificial 
Intelligence and the True Art of Thinking (Berkeley University of California Press, 1994), E. Tenner, 
Why Things Bite Back (London: Fourth Estate, 1996). In relation to some of the overblown claims 
made for biotechnology, see R Lewontin, The Doctrme of DNA (London: Penguin, 1993) in 
particular ch 4; D. Nelkin and M. Lindee, The DNA Mystique: The Gene as a Cultural Icon (New 
York: Freeman, 1993) in particular ch 10. 
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UK level. Regulation requires a case-by-case assessment of new seed varieties, 
with an emphasis on scientific testing in advance of release, and continued 
monitoring after authorisation. Whilst we would by no means want to imply that 
the adequacy of this approach is uncontested (in particular, we would not wish to 
leave unquestioned the application of traditional risk assessment techniques to 
essentially unknowable threats), the legitimacy of health and environmental 
concerns is at least clearly acknowledged and addressed within the regulatory 
framework. Legal responses to genetic modification are, however, currently failing 
to engage directly with other concerns. As well as the much-publicised 
environmental and public health issues, widespread cultivation of GM crops is 
likely to have a major impact on existing forms of agriculture. Any technological 
innovation can have an adverse effect on existing industry, but the concern here is 
not the loss of market share to producers of cheaper and/or better products. The 
concern is, rather, that existing industry will simply be unable to continue, 
regardless of consumer demand for the original product. Cross-pollination by GM 
seeds of neighbouring sexually compatible crops is inevitable,4 and those whose 
crops are cross-pollinated may be harmed in various ways. 

The most obvious harm that a non-GM farmer may suffer is the loss of ‘GM 
free’ status. In particular, conflict is likely to arise between organic and GM 
farming. The Soil Association, the largest organic certification authority in the UK, 
has set a ‘zero tolerance’ threshold for GM contamination.> An organic farmer 
whose crop became contaminated by GM material would face financial ruin — she 
would lose her Soil Association Certificate and would almost certainly be unable to 
recoup production costs if forced to sell products in competition with non-organic 
producers.© Non-organic farmers might also suffer, however, if (as seems likely) 
anxiety about GMOs means that there will be a market advantage from being ‘GM 
free’. The response of major supermarkets to hostility from consumers and the 
media to GM crops has been to avoid selling products with genetically modified 
ingredients. Moreover, the requirement that GMOs placed on the market ‘as or in 
products’ are labelled as such’? means that a market premium on crops that do not 
contain GMOs is a continuing possibility. Ultimately, however, the market and the 
regulatory environment are likely to adjust to widespread cross-pollination: ‘GM- 
free’ will no longer mean ‘no GMOs present’; ‘organic’ will not mean ‘GM-free’. 
Indeed the first steps in this direction have already been taken. For example, while 





4 This is implied in reports of both the House of Commons Select Committee on Agriculture, Third 
Report 1999-2000 The Segregation of Genetically Modified Foods and of the Agnculture and 
Environment Biotechnology Commission (AEBC), Crops on Trial September 2001 The AEBC is an 
independent advisory body set up to advise government D Barling, ‘GM Crops, Biodiversity and the 
European Agni-environment Regulatory Regime Lacunae and Revision’ [2000] 10 Eur Env 167, 
reviews some of the evidence on cross-pollination. 

The accredited body 1s the Soil Association's wholly owned subsidiary, Sou Association Certificatioa 
Limited. Organic agriculture 1s regulated in EC law, see Council Regulation (EEC) No 2092/91 of 24 
June 1991 on organic production of agncultural products and indications referring thereto on 
agricultural products and foodstuffs, and Council Regulation (EC) 1804/1999 of 19 July 1999 
supplementing Regulation (EEC) No 2092/91 of 24 June 1991 on organic production of agricultural 
products and indications referring thereto on agricultural products and foodstuffs to include livestock 
production. The control body m the UK, the United Kingdom Register of Organic Food Standards 
(UKROFS), accredits organic certification authorities, including the Soil Association UKROFS does 
not set 1ts own standards, but ensures that those it accredits comply with EC legislation 

Such a farmer may, however, ultimately turn to an alternative certification body, as discussed below 
Durective 2001/18/EC, n 1 above, Article 21 For food, see also European Commission, Proposal for a 
Regulation of the European Parliament and of the Council on Genetically Modified Food and Feed, 
COM (2001) 425 final 
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EC law prohibits the use of GMOs in organic agriculture, it does not prevent the 
marketing as ‘organic’ of products inadvertently contaminated by GMOs, and 
although there is provision for the setting of maximum thresholds for inadvertent 
contamination,’ no such thresholds have yet been agreed. Similarly, the general 
requirement that products containing GM ingredients be labelled as such is subject 
to the provision that ‘for products where adventitious or technically unavoidable 
traces of authorised GMOs cannot be excluded, a minimum threshold may be 
established below which these products shall not have to be labelled’.!° Moreover, 
the Soil Association’s zero tolerance threshold has already been criticised by a 
House of Lords Select Committee, as an approach that ‘raises a dangerous 
precedent’.!! Such pressure is likely to intensify in the future and, given that the 
zero tolerance policy is not uniform throughout the organics sector in the UK, there 
is the possibility that even if the Soil Association continues to apply its rigid 
standard it will lose its dominance in the market to accreditation bodies that adopt a 
less hard-line approach. Whether a redefinition of what we mean by ‘organic’ and 
‘GM free’ would be a positive conclusion to the debate about how GM and other 
forms of agriculture can coexist is at best doubtful; the immediate question is how 
the law will deal with those affected in the meantime. 

A less obvious form of harm, but one which may prove to be equally significant, 
flows from the possibility that patent law will categorise the ‘victim’ of cross- 
pollination as a potential infringer, forcing non-GM farmers to seek a licence to 
allow them to replant seeds from an earlier year’s crop which, through no fault of 
their own, has come to contain GM material. This possibility arises because of the 
heavy reliance of the biotechnology industry on patents to protect their investment 
taken together with the nature of the patent monopoly — infringement being a 
matter of strict liability.!2 Despite concerns that the biotechnology industry will use 
its intellectual property rights aggressively,'3 this scenario may at first seem 
unlikely. However, the recent successful suit brought by Monsanto in Canada 
against a conventional farmer subject to cross-pollination suggests that concerns 
about potential patent liability are far from fanciful. That decision, Monsanto v 
Schmeiser,“4 presents us with the spectre of a successful action being brought 
against a farmer who is entirely unaware of the presence of the claimant’s patented 
genetic material, and who infringes merely by replanting seeds taken from these 
plants as part of normal farming practice. 





8 Regulation 1804/1999, n 5 above Recital 10 states that ‘GMOs and products derived therefrom are 

not compatible with the organic production method’ 

Regulation 1804/1999, n 5 above, Article 23. 

Directive 2001/18/EC, n 1 above, Article 21(2). See further, European Commission n 7 above, 

proposing a basic 1% threshold 

11 See House of Lords Select Commuttee on the European Communities, Sixteenth Report 1998-99, 
Organic Farming and the European Union, at para 86 

12 For a cntique of the rationales that are usually used to support this approach to infringement see B. 
Sherman, ‘Biological Inventions and the Problem of Passive Infringement’ in C. Heath and A. 

Sanders (eds), Brotechnological Inventions in Europe (London: Kluwer, 2002) 
(forthcoming). 

13 See V. Shiva and R. Holla-Bhar, ‘Intellectual Piracy and the Neem Tree’ (1993) 23 Ecologist 223, V 
Shiva, ‘Intellectual Property ın the North/South Divide’ m C. Heath and A. Kamperman Sanders 
(eds), Intellectual Property in the Digital Age: Challenges for Asta (London: Kluwer, 2001), R. Brac 
de la Perriere and F. Seuret, Brave New Seeds (London: Zed Books, 2000) each of which focuses on 
the negative impact of the biotech industry on the poor, particularly farmers in the South. See also the 
campaigning web site of Percy Schmeiser, <http//www.percyschmeiser com/>, which contains 
serious allegations about Monsanto’s ‘tactics’. 

14 Monsanto Canada Inc and Monsanto Company v Percy Schmeiser and Schmeiser Enterprises Ltd 
[2001] 3 FCD 35. 
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The potential importance of liability in patent law becomes clear if we bear in 
mind how broad it might be, given the likelihood of at least some cross-pollination. 
How the law might develop a response to such an obviously unjust form of liability 
must be of some consequence. As well as considering purely negative responses, 
that is, ways in which the law could develop a defence to an action for 
infringement, this article will also address various types of positive response that 
the law could develop, for example, the possibility that a farmer could bring an 
action at common law for the contamination of her crops. This leads us to the more 
general issue thrown up in this article, which is the impact of different legal 
disciplines on GMO regulation. In particular, intellectual property and 
environmental lawyers need to enter into a dialogue about the regulation of 
biotechnology.!° Intellectual property lawyers must not assume, as has often been 
the case, that they are dealing with a narrow and technical set of questions and that 
environmental regulation will address the broader concerns raised by GM 
technology.!6 Similarly environmental lawyers, who have focused on the 
environmental and public health concerns surrounding GMO regulation, must 
begin to engage with the potential socio-economic impacts of the technology and 
the absence of adequate mechanisms to deal with these issues. In addition to 
providing a platform for a discussion of aims and methods, a dialogue between the 
two groups might draw attention to some of the unlooked for connections that 
already exist between the two subjects, such as the fact that the mistrust of 
biotechnology in general is heightened by the industry’s insistence on procuring 
patent protection for all of its products and every stage of its research!’ 

Before turning to the decision in Schmeiser and its ramifications it is probably 
important to deal with the argument that, in practice, a biotechnology firm would 
never sue an entirely innocent victim of cross-pollination because of the political 
backlash that such an action would cause. As will be seen, although the Court in 
Schmeiser did not rely on any alleged wrongdoing by the farmer, and indeed 
Monsanto made no allegations at trial, the assumption in the case is that Schmeiser 
knew of the presence of the GM variety. Monsanto at least seems to have been 








15 Some commentators who are critical of the current international intellectual property regime have 
drawn a more general connection between environmental concerns and intellectual property, arguing 
that the environmental movement might provide a useful model for a new politics of intellectual 
property: J. Boyle, ‘A Politcs Of Intellectual Property: Environmentalism For The Net?’ (1997) 47 
Duke LJ 87; C. May, A Global Political Economy of Intellectual Property Rights (London: 
Routledge, 2000) at 171. 

16 The judge in Schmetser approached the issues before hım as if he were confronting a fairly 
straightforward case of patent infringement Also see Greenpeace UK v Plant Genetic Systems NV 
(1993) 24 IIC 618, where the Opposition Division of the European Patent Office held that the patent 
system 1s not the proper forum in which to debate moral issues, as patent examiners are primarily 
concerned with the technical ments of an invention, and that regulation on moral grounds should 
instead be left to government agencies with the power to prohibit outright the exploitation of an 
invention This aspect of the decision was subsequently overturned by the Technical Board of Appeal 
([1995] EPOR 357), but there are still many who apparently believe that there 1s little place for ethical 
concerns or broad consideratons of policy within the patent system For example, see P Grubb, 
Patents for Chemicals, Pharmaceuticals and Biotechnology (Oxford. OUP, 1999) 260 ‘If it ıs felt 
that ıt ıs immoral] to make transgenic animals, then surely it would be more logical to concentrate on 
campaigning for legislation to stop or restrict such expermments ... rather than trying to lock the door 
after the horse has bolted by stopping patents for work which has already been done’ For criticisms of 
such views see B. Sherman and L Bently, ‘The Question of Patenting Life’ in L Bently and S 
Maniatis (eds), 4 Perspectives on Intellectual Property: Intellectual Property and Ethics (London. 
Sweet & Maxwell, 1998); A. Wells, ‘Patenung New Life Forms: An Ecological Perspective’ [1994] 
EIPR 111. 

17 See M. Llewelyn, ‘The Patentability of Biotechnological Matenal: Continuing Contradichon and 
Confusion’ [2000] EIPR 191, ın particular at 197. 
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convinced that Schmeiser was not an entirely innocent party, but was cynically 
abusing the presence of the GM seed on his property. The argument that we should 
be unconcerned about the potential impact of strict liability, because of the political 
opposition that a suit against an entirely innocent defendant would encounter, seems 
to us to be flawed for at least three reasons: first, it rests on the assumption that 
political interest in and opposition to biotechnology will continue at something like 
its current level; secondly, it ignores the fact that biotechnology firms may be able 
to use the existence of this form of liability as leverage in cases that they have no 
intention of ever bringing to court; thirdly, and most fundamentally, it is simply not 
adequate to say that we should be unconcerned about this form of liability because 
as things stand at the moment patent owners are unlikely to sue for infringement — 
potential defendants have a right to certainty. Moreover, advocates of strong patent 
protection for biotechnological inventions might also want to consider whether it 
would be wise to develop a solution to this problem as soon as possible, since even 
the theoretical existence of this form of liability may provide opponents of genetic 
modification with an important propaganda tool. 


The decision in Schmeiser 


In March last year a Canadian Federal judge, Mackay J, delivered a judgment that 
has been described as dealing ‘a crushing blow to farmer’s rights’.!®8 The case in 
question arose out of an action brought by Monsanto against a Saskatchewan 
farmer, Percy Schmeiser, for infringement of its patent for GM canola seed. 
Monsanto’s patent was for genetically engineered genes, and cells containing those 
genes, which when inserted in plants make them resistant to glyphosate herbicides, 
including Monsanto’s ‘Roundup’ herbicide. Monsanto claimed that its patent had 
been infringed by the defendant planting his 1998 crop using seed set aside from 
his 1997 crop which he knew or ought to have known included a proportion of GM 
seed. It seems that the GM seed was present in the 1997 crop as a result of earlier 
contamination from neighbouring farms, probably as a result of a combination of 
factors, including pollen being blown and carried by insects from neighbouring 
properties and as a result of spillages of seeds from uncovered haulage trucks 
passing near the Schmeiser farm. However, Monsanto insisted that the source of 
the seeds was irrelevant. 

In reply the defendant relied on three principal lines of argument. First, as is 
common in patent disputes,!° the defendant claimed that the patent was invalid, in 
this case on the basis that the subject of the patent was a plant variety which should 
have been protected under the separate (and much more limited) Plant Breeders’ 
Right system and on the broader grounds that the patent system ought not to extend 
to the protection of things which are capable of self-replication and which are 
therefore impossible to contain or contro]. Secondly, it was argued that the plaintiff 
should be taken to have waived or abandoned its patent rights as a result of the 
uncontrolled release of the invention. In support of this argument the defendant 
tried to draw an analogy with the law of admixture.” Thirdly, the defendant denied 





18 Rural Advancement Foundation International, ‘No Corporate Liability for Unsafe Sex and 
Bioserfdom’, available at: <www.biotech-info.net/bioserfdom_ html > 

19 The defendant did not, however, challenge the patent on the grounds that are normally raised as a matter 
of course in patent disputes, namely, that at the relevant date the invention disclosed was not novel and/ 
or did not involve an inventive step Why no challenge was made on these grounds us unclear 

20 This aspect of the decision is discussed below. 
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infringement, arguing that the patent claims should be interpreted purposively. 
Here it was said that the scope of the patent should be restricted to the way in 
which the inventor intended the invention be used, that is, in conjunction with 
Roundup or some similar herbicide. Since the defendant had not sprayed his fields 
with such a herbicide (which would have killed a sizeable proportion of his crop) it 
was argued that his activities should be deemed non-infringing. 

Mackay J showed little hesitation in rejecting the defendant’s arguments and 
finding for the plaintiff. In so doing he showed little awareness of the wider 
importance of the case. On the question of validity, the judge held that there was no 
express bar to overlapping protection under the Plant Breeders’ Right and patent 
systems and that, in any event, Monsanto’s patent was not for a particular variety 
of plant since it covered a much greater range of subject matter. Mackay J also took 
the view that the broader question of whether it was appropriate to grant a patent 
over something which is capable of self-replication had been implicitly answered 
by the Court of Appeal in the Canadian version of the Onco-mouse litigation.?! The 
defendant’s second argument, that the plaintiff should be taken to have waived or 
abandoned its patent rights, was rejected because of the steps the plaintiff had 
taken to prevent the unwanted spread of GM seed, including offering to dig up and 
remove plants on farms which had become accidentally contaminated. Nor did the 
judge find the analogy with the law of admixture convincing, apparently taking the 
view that there is no similar principle that can be applied to intangible property. In 
relation to the defendant’s final argument the judge accepted that the claims had to 
be interpreted purposively, but he refused to draw the same conclusion as the 
defendant, stating that this principle ‘does not mean that the utility of a patent 
defines or confines its purposes or possible uses’.” 

Having found for the plaintiff, the judge granted a permanent injunction 
preventing further use or sale of Roundup ready canola, an order for delivery up of 
plants or seeds known to be Roundup tolerant, general damages of $15,450 plus an 
amount to be determined for loss arising from infringement of the patent. The 
judge also issued a declaration of validity of the patent in relation to the objections 
to validity raised before him. 

It is important to emphasise that the broad principles relied upon by Mackay J 
have analogues elsewhere, such that it is perfectly possible to imagine an identical 
result being reached in the United Kingdom and elsewhere in Europe.” Generally, 








21 In a senes of highly contentious applications Harvard College sought patent protection for a mouse 
genetically engineered so as to make it more susceptble to developing cancer Ultimately, these 
applications were successful in a considerable number of jurisdictions, mcluding Canada (President 
and Fellows of Harvard College v Canada [1998] 3 FC 510) and the United States (US 4,736,866). In 
Europe a petent has been granted Europe (Harvard College's Onco-Mouse Application [1990] EPOR 
501; [1991] EPOR 525) but opposition proceedings are ongoing For a discussion of the moral 
implications of granting patents of this type see D Beyleveld and R. Brownsword, Mice, Morality and 
Patents (London CLIP, 1993) 

At para 122. 

The law regulating patents in the UK 1s a complex mixture of domestic, European and intemational 
rules It 1s particularly ımportant to understand the place of the European Patent Convention (EPC). 
The EPC us an intergovernmental treaty with a membership extending beyond the European Union. It 
established the European Patent Office (based in Munich), which acts as a centralised office for the 
granting of patents in Europe However, the European Patent Office grants a bundle of national 
patents, rather than a single pan-European nght. The consequence of this system is that matters of 
infringement, enforcement and revocation remain matters of national law Thus, whilst it 18 possible 
to talk meaningfully about whether a patent would be granted for particular subject matter ‘in 
Europe’, whether a particular defendant would infringe and the remedies that might be awarded have 
to be considered on a country-by-country basts For a clear and concise introduction to the patent 
system see L. Bently and B Sherman, Intellectual Property Law (Oxford: OUP, 2001) ch 14 
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it is unlikely that a UK court would be any more likely to discuss the wider 
implications of the decision than was the Canadian Court. More specifically, 
Monsanto’s patent would not be void as being for a plant variety,4 nor would a 
court be likely to limit the scope of the patent in the way the defendant desired.” 
Moreover, as has already been noted, because patent infringement is a matter of 
strict liability, generally speaking it would not be necessary to prove that the 
defendant was aware of the presence of GM crops in order to maintain a successful 
action for infringement, although the Court in Schmeiser apparently accepted that 
the defendant was aware of the presence of the GM variety. 


A defence in patent law? 


Perhaps the most obvious type of response to the problem of an overreaching 
patent law would be to develop an internal solution, that is, to look within patent 
law for a way of curbing owners’ rights. At first sight there would seem to be three 
ready-made solutions to the problem identified here. One apparent solution would 
be to rely on the ‘innocent infringer’ defence contained in section 62 of the Patents 
Act 1977. That section provides: 


In proceedings for infringement of a patent damages shall not be awarded, and no order shall 
be made for an account of profits, against a defendant or defender who proves that at the 
date of infringement he was not aware, and had no reasonable grounds for supposing, that 
the patent existed. 


A superficial reading of this provision might suggest that this defence covers 
precisely the sort of case with which we are concerned. A closer examination, 
however, reveals that there are several reasons why it would be inappropriate to 
look to this section to provide a solution. In particular, it should be noted that the 
section only applies where the defendant has no reasonable grounds for supposing 
that the patent exists, it does not apply where the defendant is ‘innocent’ in some 
more general sense. Moreover, even within the limited class of cases caught by this 
exception, the circumstances in which this defence could successfully be relied 
upon are unclear, since it is generally possible to conduct a search that will reveal 
the existence of the patent. Recently, the courts have leant towards a liberal 
interpretation of this section, holding that the exception will apply in cases where 
the defendant could not reasonably be expected to have conducted a patent 
search.” But even this may not assist farmers greatly since, as the Schmeiser case 
itself reveals, potential defendants are often very well informed about the existence 
of patents on GM crops — the problem is that they may not be responsible for the 
presence of such crops on their land. In any event, the innocent infringer defence 





24 See Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 on the legal 
protection of biotechnological inventions, Article 4(2): ‘inventions which concern plants .. shall be 
patentable if the technical feasibility of the invention is not confined to a particular plant. vanety.’ 
Also see Novartis/Transgenic plant GO1/98 [2000] EPOR 303, in particular, at 319 

25 See W Cornish, Intellectual Property: Patents, Copyright, Trade Marks and Allied Rights (London: 
Sweet & Maxwell, 4th ed, 1999) at para 4.46 This ıs also umplicit from decisions such as Genentech 
[/Polypetide [1989] EPOR 1; Biogen v Medeva [1997] RPC 1. 

26 See Texas Iron Works Inc’s Patent [2000] RPC 207 at 234-235; 247. See, generally, S. Thorley, R. 
Miller, G Burkill and C. Bırss (eds), Terrell On The Law of Patent (London: Sweet & Maxwell, 15th 
ed, 2000) at para 13 21. 
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would not prevent the patent owner from seeking an injunction?’ and thus would 
not provide a way of safeguarding farmers’ interests in the long term. 

The other possible solutions within existing patent law are the new defences to 
infringement of patents for biotechnological inventions introduced by Articles 10 
and 11 of the Biotechnology Directive,*8 as incorporated into UK law by the 
Patent Regulations 2000.29 The two defences which would seem to be relevant 
here are the ‘exhaustion’ defence? and the ‘farmers’ privilege’ or ‘set aside’ 
defence.?! The former exception applies where the patent owner has placed 
biological material on the market and where multiplication or propagation of that 
material necessarily results from the application for which the material was 
marketed. The problem with this provision for present purposes is that it will be 
difficult to demonstrate that the multiplication or propagation in question 
‘necessarily’ results from the purpose for which the material was marketed. As 
one commentator has put it, it seems that for this section to apply it will have to be 
shown that the multiplication is ‘an incident of the true purpose of sale’.3? An 
example of where this test would be satisfied is where patented yeast is sold for 
the purpose of brewing beer. The process of making beer inevitably involves the 
multiplication of yeast and the exhaustion provision would ensure that the 
purchaser of the yeast would not infringe the patent by using the yeast in the 
normal way, without the need to rely on some form of implied licence. In 
contrast, it seems that this provision will almost certainly not protect a farmer who 
does not have a pre-existing commercial relationship with the patent owner. 
Moreover, Article 10 states that the defence does not apply if the material ‘is 
subsequently used for other propagation or multiplication’. While it might be 
possible to conceptualise multiplication that results from cross-pollination as an 
inevitable consequence of the sale of the seed and hence not an ‘other’ 
multiplication, this would be a very strained reading. These difficulties of 
interpretation arise because this provision was simply never intended to cover the 
sort of case with which we are concerned. 

The other defence introduced by the Biotechnology Directive, the ‘farmers’ 
privilege’ defence, might at first seem more promising, since this provision was 
specifically designed to safeguard the traditional practice of farmers using seed 
saved from previous harvests to resow crops.*4 This defence applies where a farmer 








27 See BBC v Precord 11 November, 1991 (Lexis Transcript) (where damage to a property night 1s 
sbown an injunction will only be refused in special cases); Chiron Corporation v Organon Teknika 
(No 10) [1995] FSR 325 at 328, ‘as a general role, a defendant, who interferes with a proprietary right 
of a plaintiff and threatens to continue to do so, will be ınjuncted’ (per Aldous J). The latter case also 
demonstrates that considerations of the broader public interest will not normally jusnfy the refusal of 
an injunction — granting an injunchon despite the benefit that would have been gained from 
widespread dissemination of the defendant’s ınfringing product (test kits for the detection of Hepatitis 


C) 

28 Although the Biotechnology Directive, n 24 above, ıs a Community measure, the Administrative 
Council of the European Patent Office incorporated the Directive mto the Implementing Regulations 
of the EPC, thus aligning the EPC with the Directive. See further, Bently and Sherman, n 23 above, 
317-319. 

29 SI 2000/2037 

30 Patents Act 1977, Sched A2, para 10, Biotechnology Directive, Art 10. 

31 Patents Act 1977, s 60(5\g); Biotechnology Directive, Art 11 

32 S. Bostyn, “The Patentability of Genetic Information Carriers’ [1999] IPQ 1, 30 

33 Ses Bostyn, ibid, and Bently and Sherman, n 23 above, 510. 

34 Bently and Sherman, :bid. For a critical view of ‘farmers’ privilege’ see J Oczek, ‘In the Aftermath of 
the “Terminator” Technology Controversy. Intellectual Property Protections for Genetically Engineered 
Seeds and the Right to Save and Replant Seed’ (2000) 41 Boston College Law Review 627. 
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uses the product of her harvest for propagation or multiplication on her farm and 
thus might be thought to cover farmers who ‘save’ seed that has become 
contaminated with patented GM material. Once again, however, closer inspection 
reveals that this is not the case: first, the exception only applies where the material 
has been sold to ‘the farmer by the proprietor of the patent or with his consent’ ;** 
secondly, the exception only provides an outright defence in the case of ‘small 
farmers’, in all other cases the farmer must pay the patent owner ‘equitable 
remuneration’; and thirdly, the exception is not available in relation to all types of 
crop.?? 

If none of the solutions considered above is satisfactory it seems that developing 
a ‘patent law’ response will require legislative intervention. Unfortunately, the 
troubled history of the Biotechnology Directive*® suggests that any legislation in 
this area is likely to prove highly controversial and would almost inevitably be 
delayed as it became bound up with broader debates about ethics of genetic 
engineering and the patenting of ‘life’. It therefore seems that for the immediate 
future we will have to look outside patent law for a solution to the problem 
identified here. 


The admixture argument revisited 


If there is not a solution to be found within existing patent law, and if legislative 
reform in this area is unlikely in the near future, it might be worth revisiting the 
defendant’s argument in Schmeiser that in cases of GM contamination an analogy 
should be drawn with the law of admixture: the argument would be that the patent 
holder’s (intellectual) property has become mixed with the non-GM farmer’s 
property, with the effect that the patent owner’s rights should be taken to have been 
superseded by the defendant’s ownership of the tangible property. As has been 
indicated, Mackay J gave this argument short shrift. The lack of explanation for the 
rejection of the argument makes analysis problematic, but it appears that it was 
thought that admixture simply does not apply in respect of tangible and intangible 
property. 

Given the dearth of English case law on the law of admixture, the confused 
terminology, the conceptual disagreements and the long shadow cast by Roman 
law in this area, any discussion of how the defendant’s argument would have fared 


35 Patents Act 1977, s 60(5)(g) and note Art 11 of the Biotechnology Directive, which employs a slightly 
different form of wording 

36 A ‘small farmer’ is defined by reference to the Council Regulation 2100/04 of 27 July 1994 on 
Community plant variety mghts, Art 14(3), third indent, which itself adopts a convoluted 
definition. 

37 The plant species and groups to which the exception can apply are set out in the Patents Act 1977, 
Sched A1, para 2. 

38 See R. Nott, “You Did It!: The European Biotechnology Directive at Last’ [1998] EIPR 347. Most 
recently the Dutch Government, supported by Itaty and Norway (as a member of the EEA), filed a 
challenge to the Biotechnology Directive before the ECJ. This challenge was dismissed by the ECJ on 
9 October 2001: Kingdom of the Netherlands v European Parliament and the Council of the 
European Union (Case C-377/98) For commentary, see A. Scott, ‘The Dutch Challenge to the 
Biotechnology Directive’ [1999] EIPR 212 (taking the view that the Dutch challenge had some ment, 
but predicting that ‘Given the political ramifications of a decision to annul this measure, and the effort 
expended in its legislative passage, it 1s likely that the Court of Justice will be at pains to avoid such 
an outcome’) 
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in England and Wales is fraught with difficulty.39 It might be argued that the 
property could not be said to have been ‘mixed’ at all, as the tangible and 
intangible properties remain wholly distinct. It seems clear, however, that the law 
of admixture in England and Wales (or for that matter in Canada*®) is not confined 
to cases where the properties have become intermingled in such a way that the 
respective parts and portions have become indistinguishable. Rather, the law of 
admixture also comes into play in cases of ‘accession’, that is, where one chattel 
has become attached to a dominant chattel, with the consequence that the whole 
becomes the property of the owner of the principal goods.*! Here the analogy with 
the facts in Schmeiser would seem much stronger, the question would then be 
whether the tangible or the intangible should be treated as the ‘dominant’ property 
— ultimately, a question of policy. 

It would be possible to challenge the above analogy with the accession cases on 
the basis that for the accession doctrine to apply it also has to be shown that the 
inferior chattel could not be separated without causing serious damage to the newly 
formed whole — an approach that clearly has no direct application in the sort of 
case we are concerned with. Nevertheless, if we return to first principles and ask 
what underlies this separability test in accession cases, and the law of admixture 
more generally, we can see that the aim is to prevent a property owner being 
inconvenienced by the unlooked-for presence of ‘other’ property. The effect of the 
doctrine is to prevent the owner of that other property from exercising the 
paradigmatic right of ownership, that is, to take possession of the property in 
question. Viewed in this light, it seems perfectly sensible to argue that where an 
intangible property right has become bound up with tangible property the owner of 
the intangible should be prevented from exercising their key right, that is, the right 
to exclude others from reproducing the subject of the monopoly. The main 
difference would be that there would be no need to treat the property in the 
intangible as having been transferred to the owner of the dominant property. 

It would be misleading to pretend that applying the law of admixture to cases 
involving intellectual property rights would not be a significant departure from the 
scope of the doctrine as it is presently understood or that its application would not 
fit uncomfortably alongside the provisions of the Biotechnology Directive,4* and 
developing a workable set of principles would require much more careful study. 
Yet it may well be that judicial creativity in this area is precisely the sort of 
intervention that will be needed to deal with an almost entirely new form of 
technology, and the problems flowing from it, which a patent law still rooted in 
concepts designed to deal with mechanical inventions seems unable to anticipate. 


39 See M. Bridge, Personal Property Law (London Blackstone, 2nd ed, 1996) 91: ‘This area of law 18 80 
underdeveloped at common law that its vocabulary has been borrowed from Roman law, though it 
should not be assumed that the same goes for the substantive law. The failure of English law to 
develop systematic answers to the problems raised in the cases probably owes a great deal to the 
conceptual underdevelopment of personal property law’ For more detailed considerations of the law 
of admixture see G McCormack, ‘Mixture of Goods’ [1990] 10 Legal Studies 293; I Brown, 
‘Admıxture of Goods in English Law’ [1988] LMCLQ 286; A Guest, ‘Accession and Confusion in 
the Law of Hire Purchase’ (1964) 27 MLR 505. More generally, see P Burks, ‘Personal Property: 
Proprietary Rights and Remedies’ [2000] KCLJ 1 at 1 ‘Our law of personal property is in a bad state 
.. interest has ebbed away and with ıt understanding’. 

40 See Firestone Tyre and Rubber v Industrial Acceptance Corporation (1971) 17 DLR (3d) 229 
(Supreme Court of Canada) 

41 See McCormack n 39 above, at 295. 

42 In particular, note Art 8 and 9 of the Directive which make it clear that patent protection extends to 
anythmg ın which the patented maternal 1s incorporated. 
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Whether such an argument would be accepted, however, is at best uncertain. Thus 
a farmer whose land has been or might be contaminated and who fears potential 
patent liability would also be wise to look at other potential strategies and, in 
particular, the possibility that the regulatory system will remove the risk of cross- 
pollination or that an action might be brought in respect of the contamination itself. 
An assessment of the likely effectiveness of such strategies forms the focus of the 
next two sections of this article. Inevitably, in the course of this analysis we begin 
to consider broader issues as to the role of the regulatory system and the common 
law in adjudicating between the claims of GM and non-GM farming. 


Formal regulation of GMOs 


We generally look to the regulatory system to direct and control any possible 
negative effects of new technology. Regulation of GMOs has been enormously 
controversial in the European Union, and there has been no authorisation for 
commercial growing for some time.® In this section we will consider whether the 
basic regulatory framework addresses the immediate concerns of non-GM farmers. 

The impossibility of the Member States reaching agreement on applications for 
the authorisation of commercial release of GMOs prompted the negotiation of an 
amended authorisation procedure for GM crops. Under Directive 2001/18/EC on 
the deliberate release into the environment of GMOs“ (hereafter, the Directive), 
any release into the environment, or placing on the market, of a GMO requires 
authorisation. If a GMO is to be placed on the market, the application for 
authorisation is considered by all Member States and the Commission. Once 
consent has been granted for a GMO to be placed on the market, Member States 
must allow it free circulation.4© The Directive introduces mandatory monitoring 
and tracing requirements for GMOs,*’ designed to provide ‘a “safety net” should 
any unforeseen adverse effects be established’ .4* Most significantly, the Directive 
sets out, in more detail than was previously the case, specific requirements for the 
environmental risk assessment that must be carried out in advance of any 
authorisation. Indirect and delayed impacts are explicitly an element of the 
assessment.*? 








43 See Department for Environment, Food and Rural Affairs, A Consultation Paper on the 
Implementation of Directive 2001/18/EC on the deliberate release into the environment of genetically 
modified organisms, July 2001, para 2 11. Note that an agreement between the UK government and 
the Supply Chain Initiative on Modified Agncultural Crops (SCIMAC, the industry body) provides 
that there will be no commercial growing in the UK until 2002, see House of Commons Select 
Committee on Agnculture, n 4 above. The legislation currently in place is Council Directive 90/220/ 
EEC of 23 Apal 1990 on the deliberate release into the environment of genetically modified 
organisms At present in the UK, the release of GMOs into the environment ıs regulated by the 
Environmental Protection Act 1990, Part VI, and associated statutory instruments. 

44 Directive 2001/18/EC of the European Parliament and of the Council of 12 March 2001 on the 
deliberate release into the environment of genetically modified organisms and repealing Council 
Directive 90/220/EEC This Directive has to be implemented by the Member States by 17 October 
2002 

45 Pnor authorisation was also the basic element of Directive 90/220/EEC n 43 above. 

46 Art 22. Note the safeguard clause in Art 23, allowing a member state provisionally to restrict or 
prohibit the use and/or sale of a GMO, where ‘as a result of new or additional information’ it ‘has 
detailed grounds for considering that a GMO . constitutes a risk to human health or the 
environment’ 

47 Art 13(2), ST oe ee n 2 above 

48 European Commission Proposal, n 2 above, at 2 

49 Annex IL. 
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The Directive includes provisions for public consultation and information.*? 
Moreover, the importance of public values in this area is increasingly being 
supported by policy makers, at least at a rhetorical level.5! The Directive itself 
seems to acknowledge that the final decision is not a purely scientific or technical 
question, for example by providing for the consultation of a ‘committee on 
ethics’.5? Although the Directive accepts the general relevance of ethical and socio- 
economic concerns, however, there is no clear mechanism for allowing those 
concerns into the central control mechanism of the risk assessment.’ The 
regulatory framework’s major limitation in the current context is that although 
some relevant considerations will be brought to the attention of decision makers,* 
there is certainly no explicit requirement that the consequences of cross-pollination 
for existing forms of agriculture be considered. The likelihood and extent of cross- 
pollination is governed largely by the distance between crops,’ but the 
introduction of ‘buffer zones’ is not provided for in the Directive. The fundamental 
basis of regulation of GMOs is scientific assessment of environmental and health 
effects. It should be no surprise if the relative neglect of the impact on existing 
forms of agriculture means that an authorisation under the Directive fails to reflect 
socio-economic concerns. 

The vulnerability of neighbouring farmers under a regulatory process that has as 
its aim the protection of ‘human health and the environment’ ,™ is brought home by 
the facts of R v Secretary of State for the Environment and MAFF, ex parte 
Watson.’ That case concerned an application for judicial review brought by an 
organic farmer worried by the trial planting of genetically modified maize on an 
adjoining farm. One of the arguments in the application for judicial review of the 
decision to grant consent, was that the consent was irrational on the grounds that 
the regulators58 had failed to address the degree of risk of cross-pollination, or the 
consequences if such a risk were to eventuate. This claim failed, and the Court of 
Appeal makes it absolutely clear that the regulatory regime does not require a 
guarantee that there will be no cross-pollination of crops. On the contrary, the 


50 Recital 10, Art 9, Art 24 

51 See European Commission, Towards a Strategic Vision of Life Sciences and Biotechnology. 
Consultation Document COM (2001) 454 final, at s 6 DEFRA, n 43 above, at 13-14 considers public 
consultation. Note that public involvement 1s also a central theme of the AEBC report, n 4 above. 

52 Art 29. 

53 AEBC, n 4 above, para 148, expresses concern about the place of socio-economic concerns within the 
regulatory framework. Tbe DEFRA consultation on umplementation of the Directive, n 43 above, 
acknowledges this difficulty, para 3 23, and sees openness on GMO release as a means to allow ‘those 
with a special interest ... such as organic farmers, an opportunity to express an opinion on proposed 
releases’, para 3.13 

54 Annex II sets out criteria for the environmental risk assessment. It requires consideration, inter alia, 
of ‘adverse effects’ arising out of ‘changes . ın agnicultural practices’ (para C.2 (1)). The 
conclusions to be drawn from the environmental risk assessment include the potential for gene 
transfer (para D.2 (3)) Annex II sets out the information required in the notification of applications, 
and includes ‘sexual compatibility with other cultivated or wild plant species, including the 
distribution in Europe of the compatible species’ (Annex I B para B.2(b)) In addition, the 
Commission report on the expenence under the Directive 1s required to include ‘the socio-economic 
implications of deliberate releases and placing on the market of GMOs’, Art 31(7\d). 

55 House of Commons Select Committee on Agriculture, n 4 above, at section II; AEBC, n 4 above, at 
100 et seq. 

56 Directive 2001/18/EC, Art 1. The Environmental Protection Act 1990 has a similar purpose: 
‘preventing or minimising any damage to the environment which may arise from the escape or release 
from human control of genetically modified organisms’, section 1061). 

57 [1999] Env LR 310 

58 The DETR and MAFF actng on advice from the Advisory Committee on Releases to the 
Environment. 
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regulators had identified the ‘reasonable point at which to strike the balance 
between the competing interests in play’.°9 The difficulties faced by a concerned 
neighbour trying to establish irrationality in judicial review are severe, and 
legitimately so. Significantly, however, even after concluding that the applicant 
must be successful in his procedural challenge that the application for the trial had 
not been properly made, Simon Brown LJ concluded that the Minister had no 
power to order the destruction of the crop since, ‘the only power the Minister has to 
require destruction of the crops is provided by section 110(10). But that power can 
only be properly exercised in pursuance of the 1990 Act purposes — i.e. with regard 
to considerations of health and safety and the protection of the environment. Those 
considerations have already been properly taken into account’.© 

The health and environmental impacts of GM agriculture are to a large degree 
unknown, but potentially serious, and it is of course appropriate that the regulatory 
framework should prioritise these issues. Socio-economic impacts (including the 
need to pay patent licence fees) must, however, also merit some concern. The 
decision in ex parte Watson is probably unassailable within the framework of 
judicial review, but it provides a sharp illustration of the limits of the regulatory 
system for non-GM farmers who are likely to be adversely affected by cross- 
pollination from GM crops. 


A common law response in tort 


If patent law sees contaminated farmers as malefactors, and regulation concentrates 
on environmental and health issues, an alternative form of control may be available 
in the civil liability provisions of the common law. Although the loss brought about 
by the need to pay patent licence fees would be unlikely in itself to provide a cause 
of action! and although such an action would not provide a direct remedy against 
the patent owner, an injunction against a neighbouring GM farmer would remove 
the threat to the non-GM farmer’s business. Damages awards could have less direct, 
but still important, effects, shifting the costs of GM cross-pollination to the GM 
farmer and would counter (albeit indirectly) both some of the practical, financial 
implications of a patent law judgment against the non-GM farmer, and the labelling 
of the conventional farmer as a wrongdoer. Indeed, Mackay J mentioned the 
possibility of bringing a counterclaim for genetic contamination as an aside in 
Schmeiser (although no such claim was brought in the case).® 

Perhaps the least controversial role for civil liability is to compensate for wrong 
done, distributing the costs of harm after the event. At this level, liability can be 
used to prevent the costs of (let us assume overall beneficial) technological 
advances falling disproportionately on particular individuals. Liability is also 
thought to have a regulatory role, as a pricing mechanism that forces the 
internalisation of the otherwise external costs of production that are imposed on a 
neighbour. Although the deterrent effects of liability are difficult to assess, if 





59 n 57 above, at 316, per Simon Brown LJ. 

60 ibid at 319. 

61 See n 71, below. 

62 Similarly, in ex p. Watson Buxton LJ suggested that the claim in that case was more realistically one 
of private nuisance, n 57 above, 323 

63 R. Coase, ‘The Problem of Social Cost’ (1960) 3 J Law and Econ 1; D. Campbell, ‘Of Coase and 
Com: A (Sort of) Defence of Private Nuisance’ (2000) 63 MLR 197 addresses the standard setting 
capability of private nuisance between organic and GM farming. 
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regulators will not limit GM crops to areas where they do not interfere with other 
forms of agriculture, it may be that the threat of liability will be the most effective 
way of influencing the GM industry’s own location decisions.“ A further strand of 
thinking on civil liability actions is that they have the potential to open up 
otherwise closed and technical risk assessments;® this may be particularly apposite 
in an area such as GM cultivation where ‘right’ answers are hard to find. 

We have already discussed the problem of loss of organic status, or market 
advantage due to contamination by i seed. There is also a possibility that cross- 
pollination will lead to failed crops or that colonisation by a GM neighbour will 
require changed crop management techniques.®’ The main difficulty faced in the 
civil courts will be bringing these various harms within tortious notions of damage. 
Tort is most accustomed to dealing with broken limbs and broken property. A 
negligence claim for cross-pollination would be likely to fail as being a claim for 
pure economic loss.® The conventional or organic farmer is unlikely to be able to 
point to any property damage in most cases. An action in private nuisance, or the 
closely related rule in Rylands v Fletcher, is the most appealing basis for a claim in 
tort. 

Private nuisance considers interference with the use of land that comes about as 
a result of neighbouring land uses. It is promoted as an ‘environmental tort’ for two 
main reasons. First, if the harm is foreseeable, liability is ‘strict’ in the sense that 
taking all possible or reasonable precautions to avoid the harm will not preclude 
liability. Even if there is physical damage to property (for example crop failure), 
the fault element of negligence will be difficult to establish; it is in the nature of 

‘reasonable’ GM farming techniques that they will bring about cross- pe inaron 
Environmental lawyers have focused on strict liability, or nuisance style liability,” 
because it is able to account for the expected, and indeed reasonable, effects of a 
polluting operation. Secondly, private nuisance recognises harms that are less 
tangible than those addressed by negligence. To fit the loss within the claim for 
private nuisance, it would have to be established that, by preventing the use of that 
land for ‘organic’ or ‘non-GM’ farming, the defendant has unlawfully interfered 
with the claimant’s use of land.”! 





64 Designing techniques to influence decision making ın industry 1s important in many approaches to the 
reform of environmental regulation. See for example G. Teubner et al, Environmental Law and 
Ecological Responsibility. The Concept and Practice of Ecological Self-Organisation (Chichester: 
Wiley, 1994). 

65 D. McGillivray and J. Wightman, ‘Pnvate Rights, Public Interests and the Environment’, in T 
Hayward and J. O’ Neill (eds), Justice, Property and the Environment (Aldershot: Ashgate, 1997), K. 
Stanton and C. Wilmore, ‘Tort and Environmental Pluralism’ in J. Lowry and R. Edmunds (eds), 
Environmental Protection and the Common Law (Oxford. Hart Publishing, 2000) 

66 See R. Repp, ‘Biotech Pollution: Assessing Liability for Genetically Modified Crop Production and 
Genetic Drift’ (2000) 36 Idaho L Rev 585, identifying a number of possible harms 

67 The colonising neighbour 1s a weed, and, for example, if it 18 herbicide resistant, the claimant farmer 
may need to change ber normal weed management 

68 It seems unlikely that the courts will bring such loss within the restrictive conditions that apply to 
liability for pure economic loss. 

69 Arguments in the future around crop failure or reduced yield are conceivable, see n 66 above. If 
property damage is established, not only will a negligence claim be more feasible, but the approach to 
reasonable user in private nuisance will be less restrictive, n 77 below. 

70 The impact of the foreseeability requirement on the standard of liability 18 not yet clear. See G. Cross, 
‘Does Only The Careless Polluter Pay?’ (1995) 111 LQR 445. 

71 The loss brought about by the need to pay patent licence fees would not itself provide a cause of 
action, a8 a court would be very unlikely to view this as directly related to the enjoyment of land 
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A common law action will generally be reactive, with obvious drawbacks for 
potential claimants.” It might be possible, if strained, to argue, in advance of 
cross-pollination, that the mere presence of GM crops interferes with either organic 
or conventional farming, for example because the risk of cross-pollination requires 
the claimant to move a crop that could be pollinated by the GM crop, or to plant 
different crops that are not sexually compatible with the GM neighbour.” 
Generally, although not inevitably, however, private nuisance requires some 
‘emanation’ from the defendant’s property.’ 

A more general problem for claimant farmers stems from the uncertainty or 
(depending on one’s perspective) ‘flexibility and versatility’7> that characterises 
the law of private nuisance. In particular, whether there is an actionable nuisance at 
all is addressed by reference to the slippery concept of ‘unreasonable user’. 
Although the defendant’s use of land has to be unreasonable in the circumstances, 
the ‘reasonableness’ of the defendant’s user cannot be assessed independently of 
the effect on the claimant’s use and enjoyment.’6 Traditionally, the focus is on the 
harm suffered by the claimant, not the conduct of the defendant. In the absence of 
physical damage to property,” however, interference with the use and enjoyment 
of property is essentially a relative concept, concerned with how much noise, 
smell, etc is too much. Reasonable user applies a principle of ‘give and take 
between neighbours’ to determine whether a nuisance exists.78 

It is far from certain that the argument of a non-GM farmer that her enjoyment of 
property has been interfered with by neighbouring GM farming would be accepted. 
It wholly depends on an individual court’s application of these quite indeterminate 
common law notions. Even if some initial actions are successful, this would by no 
means guarantee that the same result would be reached in subsequent cases. This is 
not only because of the inherent uncertainty surrounding nuisance actions, but also 
because the intensity of the interference and the nature of the locality” are factors 
which are taken into account in the assessment of a nuisance; it may be that a 
farmer will have to expect some cross-pollination in an agricultural area. 
Moreover, in the case of organic farmers, the group that is going to face the 
most serious threats from GM agriculture, claimants are likely to face further 
obstacles. In particular, an important consideration will be whether, in carrying on 
organic farming, the claimant’s use of land constitutes a ‘sensitive use’, such as to 
preclude a nuisance claim: ‘it would ... be wrong to say that the doing something 
not in itself noxious is a nuisance because it does harm to some particular trade in 
the adjoining property, although it would not prejudicially affect any ordinary trade 
carried on there, and does not interfere with the ordinary enjoyment of life’.®° In ex 


72 Quia timet injunctions are awarded only extremely rarely. The claimant needs to demonstrate a very 
high probability of severe damage, and the damage needs to be imminent. See W Rogers, Winfield 
and Jolowicz on Tort (London: Sweet and Maxwell, 15th ed, 1998) 798. 

73 The applicant had moved his crop in ex parte Watson, n 57 above. 

74 Note the observation to this effect in Hunter v Canary Wharf [1997] AC 655, but cf Thompson- 
Schwab v Costaki [(1956]1 WLR 335. 

75 Hunter v Canary Wharf, ibid at 711, per Lord Cooke. 

76 Bamford v Turnley (1862) 3 B&S 66. 

77 In which case reasonable user operates differently, see, in particular St Helens Smeltmg Company v 
Tipping, 1865) HLC 642 

Tee er E a CR CAPCANA TN ep Ts JE Cited Come eager Waren ne 

ow, at 299, 

79 St Helens Smelting Co v Tippmg, n TI above a ee al “What 
may be a nuisance in Belgrave Square would not necessarily be so in Bermondsey’, at 865, per 
Thesiger LJ. 

80 Robinson v Kilvert (1888) 41 ChD 88, at 94, per Cotton LJ. 
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parte Watson, Buxton LJ suggested that if the applicant had brought a private 
nuisance action, ‘difficult questions would arise as to the extent to which the 
Applicant was seeking to impose limitations ... by the introduction of special or 
specially sensitive crops’.8! Although sensitive use seems rarely to be used by the 
courts, given this dictum, it will almost certainly be raised by a GM farmer. This 
might provide an opportunity to challenge this essentially 19th century 
requirement, although if GM farming is found to affect non-organic as well as 
organic farmers,®? the sensitive use point is considerably weakened in any event. 
‘Sensitive use’ is simply one more relatively open and unpredictable element of 
private nuisance litigation; if it applies, whether the courts deem organic 
agriculture to be an ‘ordinary’ use or ‘normal trade’ is probably not capable of 
purely doctrinal prediction. 

In addition to the argument in private nuisance, a distinct argument could be 
made under the strict liability rule in Rylands v Fletcher.®3 The ‘rule’ is set out by 
Blackburn B: 


We think that the true rule of law is, that the person who for his own purposes brings on to 
his lands and collects and keeps there anything likely to do mischief if it escapes, must keep 
it in at his peril, and, if be does not do so, 18 prima facie answerable for all the damage which 
is the natural consequence of its escape.54 
As is well known, this statement from the Court of Exchequer Chamber was upheld 
by the House of Lords,®5 subject to a gloss from Lord Cairns. Lord Cairns’ speech 
has developed into the requirement that the defendant must be making a ‘non- 
natural use’ of land. 

The House of Lords in Cambridge Water v Eastern Counties Leather% held that 
Rylands v Fletcher is but one example of private nuisance, applying to a one-off 
event, rather than a continuing activity. Cambridge Water far from resolves the 
precise role of Rylands v Fletcher and its relationship with private nuisance,®’ and 
it may be difficult to accommodate an interference with use that does not fit into 
private nuisance, for example because of sensitive use, in a Rylands v Fletcher 
claim.®8 Also, cross-pollination is not likely to be characterised as a one-off event. 
On the other hand, the pollution in Cambridge Water itself was not the result of a 
one-off event, but the House of Lords dealt with the contamination as if it was 
within the rule in Rylands v Fletcher. A more serious problem for the claimant in 
the current context is that Rylands v Fletcher only applies if the defendant’s use of 
land is ‘non-natural’. This has become the most significant of a number of 
restrictions that have been applied to the rule in Rylands v Fletcher since it was 
laid down in such an expansive manner. Probably the most detailed consideration 
of ‘non-natural’ is by Lord Moulton in Rickards v Lothian.®° Here, non-natural use 
was said to involve ‘some special use bringing with it increased danger to others, 











81 n 57 above, at 323 

82 Which it may well do, see Introduction above. 

83 (1865) H&C 774, (1866) LR 1 Ex 265 

84 Rylands v Fletcher (1866) LR 1 Exch 265, per Blackburn J. 

85 (1868) LR 3 HL 330 at 338. 

86 [1994] 2 AC 264. 

87 Lord Goff in Cambridge Water is influenced by F. Newark, ‘The Boundaries of Nuisance’ (1949) 65 
LOR 480, see Cambridge Water, n 86 above at 297-298. Note the view of P. Winfield, ‘Nuisance as a 
Tort’ (1931) 4 CLJ 189 that whilst the torts are related, the position is more complex than simply to 
state that one is merely part of the other. 

88 Subject to the qualification that private nugance does not generally cover harms caused by a one-off 
event, unlike Rylands v Fletcher 

89 [1913] AC 263 
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and must not merely be the ordinary use of the land or such a use as is proper for 
general benefit of the community’.~ The notion remains, however, difficult to 
apply, and the best recent guide we have is Cambridge Water. Here Lord Goff 
rejected any wide interpretation of the ‘public benefit’ element of the Rickards v 
Lothian spproscii; as making it difficult to keep the exception ‘within reasonable 
bounds’.9! The House of Lords in Cambridge Water did not attempt to define 
natural use, but did indicate that the storage of substantial quantities of chemicals on 
industrial premises is ‘an almost classic case’ of non-natural use.” This is a far less 
restrictive approach than had previously been applied. GM farming is seen by 
some as a natural extension of conventional farming practices, and by others as ‘a 
major watershed in human intervention in nature’. The application of ‘non-natural 
use’ depends largely on where the court places GM farming on this spectrum. 

The uncertainty of the claims discussed may be mitigated by the potentially 
formalising effect of external thresholds. So in Blue Circle v Ministry of Defence,” 
the Court of Appeal took a relatively flexible approach to the identification of 
‘physical damage to tangible property’ under the strict liability provisions of the 
Nuclear Installations Act 1965. The defendants had contaminated the claimant’s 
property with radioactive substances, and although nothing was visibly ‘broken’, 
they were found to have damaged property. The intervention of the regulatory 
authorities (requiring clean up of the plaintiff s property), although not decisive, 
was probably extremely significant. Cambridge Water similarly reflects 
regulatory standards in the civil judgment.” The plaintiffs had used their property 
in the provision of drinking water, but historic contamination from the defendants’ 
property meant that new drinking water standards were breached. The House of 
Lords did not examine in any detail the type of harm suffered by the plaintiffs, but 
simply assumed its sufficiency.” 

The interference with use by GM cross-pollination bears comparison with the 
interference in Cambridge Water, as again an external body is responsible for 
determining ‘acceptable’ thresholds of contamination for a particular use of 
property. As has been seen, the acceptable threshold for the presence of GMOs in 
organic produce certified by the Soil Association is zero and statutory thresholds 
are likely to be set in due course.” The market advantage of being non-GM is also 
controlled by labelling requirements.!© Jt may be argued that the regulatory 
intervention was clearer in Cambridge Water, where the borehole simply could not 
be used, than for claimant farmers, where a different type of agriculture would still 
be possible. Future development of the relationship between tort and regulatory 
standards is largely open. 


90 ibid at 280 

91 At 308. 

92 At 309. Lord Goff reviewed some (problematic) attempts to define non-natural use, but determined 
that no redefinition was necessary in this case, ibid. 

93 In particular, the non-natural use requirement (and especially the public benefit element in Rickards v 
Lothian) had largely excluded industnal operahons from Rylands v Fletcher liability. At first 
instance, Countes Leather was found to be carryıng on a natural use. 

94 The quote is from AEBC, n 4 above, para 80. 

95 [1998] 3 All ER 385. 

96 Contrast the position ın Merlin v Bntish Nuclear Fuels Ltd [1990] 3 All ER 711, a claim under the 
same Act. See further M. Lee, ‘Civil Liability of the Nuclear Industry’ (2000)12 JEL 317 

97 A pomt explicitly recognised at first instance, [1993] Env LR 116. 

98 The plaintiffs ulumately failed on the ground that the damage they suffered was not foreseeable. 

99 See text at nn 8-10 above. 

100 Direct regulation of acceptable thresholds of contamination 1s also likely in this case. 
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The common law will have its own ways of assessing cross-pollination. The torts 
we have looked at here are notoriously difficult to pin down, and will involve 
courts in deeply political questions. The common law courts have already 
demonstrated a reluctance to go beyond the legislature in respect of these political 
decisions in the environmental field.!°! And in the 19th century they exhibited a 
tendency to leave the loss associated with new forms of economic development 
where it fell, although the requirements of private nuisance would have allowed a 
far more robust approach.!® Whilst the House of Lords in Cambridge Water and 
Hunter v Canary Wharf'® has set some clear limits on the use of private nuisance 
in the past decade, the situation examined here reminds us (if reminder is needed) 
that some very basic questions relating to private nuisance and the rule in Rylands 
v Fletcher remain unanswered. The conservative approach of the House of Lords 
in these decisions reaffirms that private nuisance is strictly about rights and 
interests in land. However, it tells us nothing about what rights in property are or 
should be. That essentially political question remains largely in the discretion of 
individual courts. 

Also of course, the growth of GM crops is a highly regulated area, even if the 
sufficiency of the regulation is disputed. Just as regulation may affect the notion of 
harm, the regulatory (and political) acceptance of the GM crop in question, in some 
cases on a site specific basis,!™ is likely to be influential (although it should not 
formally be decisive) in both the reasonable user and the natural use inquiry.!> The 
delicacy of the decision, and the potential clash with regulation, is underlined by 
the fact that the injunction is the primary remedy in private nuisance. Concerns 
have been expressed that the dominance of the injunction influences the courts’ 
assessment of whether a nuisance exists at all.!% It is conceivable that courts will 
be reluctant to state that cross-pollination by GM farming is tortious, if the result is 
effectively to override a public authorisation by injunction. The power to award 
damages in lieu of an injunction is traditionally exercised sparingly, although there 
are indications that damages might now be available more commonly than in the 
past.!°7 It may not satisfy anti-GM campaigners, but given how politically charged 
the regulation of GMOs has become, a willingness to award damages, rather than 


101 See the approach of the House of Lords in Cambridge Water v Eastern Counties Leather plc, n 86 
above, particularly at 305 

102 J. Brenner, ‘Nuisance Law and the Industrial Revolution’ (1974) 3 J Legal Stud 403. J McLaren, 
‘Nuisance and the Industrial Revolution — Some Lessons from Social History’ (1983) 3 OJLS 155 
argues that 19th century judges were not of one mind, and that a sociological examination provides 
alternative perspectives on the reasons for the failure of the common law to address environmental 
quality. 

103 n 74 above. 

104 Authonsation under Part B of Directive 2001/18, which will not involve the marketing of the GMO, 1s 
site specific. The marketing permission under Part C will not be site specific, although conditions can 
be imposed which may extend to appropnate locations for release 

105 The question has not ansen in respect of Rylands v Fletcher lability, but the impact of planning 
permission on private nuisance has been a matter of some debate The current, fairly unclear, position 
is that whilst planning permission 1s not decisive of reasonable user, ıt may be relevant to the 
characterisation of the nature of a locality, which is itself part of the assessment of reasonable user, 
see n 79 above. See also Wheeler v JJ Saunders Ltd [1996] chD 19, on the appropmateness of an 
injunction m such circumstances. Although GM agriculture does not require planning permission, 
analogous arguments are likely to be made 

106 See especially S. Tromans, ‘Nuisance — Prevention or Payment?’ [1982] CLJ 93 

107 See especially Wheeler v JJ Saunders Ltd n 105 above, and commentary by S. Ball [1995] JEL 278. 


might not be awarded The courts are less likely to be concerned about awarding damages in lieu if a 
claimant requests damages. 
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an injunction, is probably vital to the development of any tortious remedy for non- 
GM farmers.!® 

In sum, it ig uncertain whether non-GM farmers will be able to bring a successful 
action for contamination of their property, since any such action would face a 
number of potentially insurmountable obstacles. The most that can be said is that a 
non-GM farmer has an arguable claim, the result of which is difficult to predict on 
the basis of legal doctrine, rather than intuition. It is also important to reiterate that 
an action would ordinarily have to be brought against a neighbouring GM farmer, 
rather than directly against the person marketing the GM seed. Thus, while civil 
liability for GM contamination remains an important mechanism for safeguarding 
the interests of adversely affected farmers, and one which is capable of 
determining whether GM agriculture is commercially viable, a nuisance action 
would not normally be a direct challenge to the biotech industry at a higher level. 


Conclusion 


The future of farming in the EU and UK is the subject of some controversy at the 
moment, given the periodic crises in European farming, of which last year’s foot 
and mouth epidemic in the UK is just one manifestation. The likely impacts of 
increased levels of GM farming should be seen as part of this broader debate. This 
article has concentrated not on the vehement debates surrounding the uncertainty 
of the environmental and health impacts of GMOs, but rather on the impact of GM 
cultivation on other farming practices, including the possibility that a non-GM 
farmer might be successfully sued for patent infringement. In examining legal 
responses, we have not confined our analysis merely to ways in which such a 
farmer might be provided with a defence to this form of potential liability, but have 
also explored positive strategies that the farmer could employ in order to minimise 
the threat to her business. As such we have touched on broader questions relating 
to the likely effects of GM farming on existing forms of agriculture. 

Taken as a case study, our analysis suggests that existing legal frameworks will 
struggle to deal with issues thrown up by GMO cultivation, and those difficulties 
will not disappear when regulatory levels of GM contamination are set. In the short 
term it will fall to the judiciary to try to reconcile competing interests and 
expectations, but even if the judiciary proves creative in its response, in the longer 
term there may be some form of statutory intervention. An interesting develop- 
ment, albeit one not now likely to lead to imminent change, was the European 
Commission’s White Paper on Environmental Liability, published in February 
2000.1 The White Paper proposed a comprehensive EU-wide environmental 
liability regime, and explicitly considered the application of the proposals to GM 
agriculture.1}0 The White Paper sought broader political commitment to a 
framework directive on liability, and as such was notably short on specifics, but 
the proposals had two main elements. First, they would make the assertion of 
liability for ‘traditional damage’ against industries regulated by EC environmental 
legislation much less onerous. This would be achieved by some ‘alleviation’!!! of 


108 The objection to awarding damage rather than an injunction in respect of an ongoing nuisance is the 
resistance to ‘licensing’ an ongoing nuisance. 

109 COM (2000) 66 final 

110 Introduction; paras 1.3.5, 4.2.2. See also Directive 2001/18/EC, recital 16. 

111 At para 4.3 
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the burden of proof on causation, and by the introduction of strict liability (subject 
to certain possible defences).!!2 Secondly, the proposals in the White Paper would 
extend liability to the coverage of environmental interests, by providing a liability 
claim in respect of ‘environmental damage’. ‘Environmental damage’ was defined 
as either damage to biodiversity on a Natura 2000 site,!!3 or contamination, and 
would be actionable by the state or by public interest groups. 

It was clearly intended that the White Paper would clarify the liability position in 
respect of harm brought about by GMOs. Strikingly, however, there was, again, no 
acknowledgement of the impact on existing forms of agriculture. A farmer would 
not be able to sue in respect of ‘environmental damage’, and so would need to 
identify ‘traditional damage’. “Traditional damage’ is the type of harm already 
covered by private liability rules in the member states. Although other member 
states may include pure economic loss in their ‘traditional’ tort law, a claimant in 
English law would be back in the position of having to identify either property 
damage or sufficient interference with enjoyment of property.!!4 The notion of 
‘damage’ has been a recurring obstacle in respect of ‘environmental liability’ ,1!5 
and without a considered and explicit definition, any EU wide system will be no 
exception to this pattem. Moreover, in its Draft Directive on Environmental 
Liability with Regard to the Prevention and Restoration of Environmental 
Damage,'!6 and perhaps surprisingly given the broadly positive response to the 
White Paper,!!7 the Commission has taken a clear step back from some of its more 
ambitious proposals.!!8 It now proposes a far more modest approach, which would 
provide an administrative system for regulators to require the restoration of 
‘environmental damage’.!!9 The proposals to amend mainstream tort law in an 
environmental context have quietly disappeared. 

Some clarity on the issue of liability for the effects of GM agriculture is then still 
needed. The Commission’s Communication, Towards a Strategic Vision of Life 
Sciences and Biotechnology! is coy on the subject of liability, whilst 
acknowledging its importance. The House of Commons Select Committee on 
Agriculture has recommended ‘that the Government resolve the issue of legal 
liability on an EU-wide basis as a matter of urgency and aim to have the necessary 
measures in place before any commercial plantings of GM crops are permitted’. !2! 
That currently seems unlikely; only the very optimistic would expect effective 
legislative intervention in this area in the near future. Even if the lifting of the 
moratorium is significantly delayed pending resolution of the liability issue,!~ that 





112 ibid. 

113 Areas designated under Council Directive 79/409 on the conservation of wild birds, and Council 
Directive 92/43 on the conservation of natural habitats and wild fauna and flora. 

114 A finding that cross-pollination amounts to contammation or biodiversity damage on the property 
may influence this decision, by analogy with the impact of regulation in Cambridge Water, n 86 
above and, especially, in Blue Circle, n 95 above, where soil on the claimants’ property was classified 
as radioactive waste. That 1s not, however, within the control of the farmer 

115 See K. Stanton, ‘Strict Environmental Tort Liability Defining Damage’ [2000] Tort Law Review 99. 

116 COM(2002)17 

117 Responses are available at <http://europa eu-int/comm /environment/lability/consultation.-htm >. 

118 See also Working Paper on Prevention and Restoration of Significant Environmental Damage 
(Environmental Liability) published in summer 2001 Available at: <http//europa.eu.int/comm/ 
environment/liability/ consultation.htm >. 

119 Under the revised proposals, the legal remedies of public interest groups would be restricted to 

icial review, rather than an actual liability claim, as appears to be the case under the White Paper. 

120 COM(2001) 454 final 

121 n 4 above, para 26. Note also that the AEBC 1s going to report on liability, n 4 above, at footnote 35. 

122 See the ENDS report on the linking of these issues by France, n 2 above. 


536 © The Modem Law Review Lumed 2002 


July 2002] Liability for the Escape of GM Seeds 


resolution may well not extend beyond liability for health and environmental 
effects. 

More generally, the impact of different legal disciplines on GMO regulation is 
clear, and dialogue between specialists from different legal backgrounds is vital if 
appropriate legal responses to biotechnology are to be developed. The complacent 
assumption that other areas will automatically deal with the problems ignored by 
one discipline cannot be supported.!23 Nor can anybody concerned with the socio- 
economic impact of commercial growing of GMOs afford to be ignorant of the 
uncertainties of the common law. For environmental lawyers, whilst the 
environmental effects of GMOs have been much discussed, the full magnitude 
of the dislocation faced by non-GM farmers, and its relative neglect by the 
regulatory and common law framework, is brought sharply into focus by the 
potential scope of patent infringement to which the decision in Schmeiser draws 
our attention. 





123 cf n 16 and accompanying text above. 
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From Criminal Law to Legal Theory: The Mysterious 
Case of the Reasonable Glue Sniffer 


Alan Norrie* 


The modern idea of criminal justice is organised around a series of antinomies 
which include the formal and the substantive, the universal and the particular, the 
individual and the social. This paper examines the place of these antinomies in 
four different but connected settings: the plight of the humane judge, the classical 
enlightenment theory of retributive punishment, the judgment of provoked killing, 
and the critique of orthodox subjectivism in the Anglo-American law. The play of 
the universal and the particular and the formal and substantive within law reflects 
and embodies the underlying antinomy of the individual and the social — even 
where it does not mention it. 

The qualitative moment is preserved in all quantification, as the substrate of that 
which is to be quantified. 


Criminal law: problems and approaches 


Criminal law theorists live in times that could be described, relatively speaking, as 
‘interesting’. At the core of modem argument is an ongoing conflict, explicit or 
implicit, between the dominant ‘orthodox subjectivist’ tradition of the textbooks 
and law, and a host of critical perspectives which can be broadly described as 
‘morally contextual’ or ‘substantive’.? The dominant tradition relies upon a model 
of individual responsibility resting on psychological traits which reveal a person to 
be in control of her acts (intention, foresight, voluntariness, rationality). The 
critical opposition insists that the moral context or substance, for example, of an 
intention is as important if not more so in gauging responsibility.> Thus, under the 
law of murder the contract and the mercy killer may both be equally responsible, 
both possessing the intention to kill, but the contextualist would say there is a 
world of moral difference between the two which the law ought to reflect. This 
essay will try to highlight and explain the significance of this conflict in the 
criminal law. My immediate target will be one consequence of it, the ‘reasonable 
glue sniffer’ in the law of provocation,* but I will move from this discussion to the 





* School of Law, King’s College London. Text of an inaugural lecture to the Edmund-Davies Char of 
Cnmunal Law and Crminal Justice at King’s College London, grven 29 October 2001 I have omitted some 
of the more personal aspects of the lecture, and added a concluding paragraph. Otherwise, I have sought to 
retain the broad brush directness of the original lecture style. Thanks are due to the anonymous referees of 
the paper for pointing out areas where further detail, correction or clarification was required 


1 T.W. Adomo, Negative Dialectics (London: Routledge, 1973) 43. 

2 For general discussion, see A. Duff, Intention, Agency and Criminal Liability (Oxford: Blackwell, 
1990); I Dennis, ‘The Critical Condition of Crimmnal Law’ (1997) Current Legal Problems 50, 213, J. 
Gardner, ‘On the General Part of the Criminal Law’ in A. Duff, Philosophy and the Criminal Law 
(Cambridge: Cambridge University Press, 1998); A. Nome, Punishment, Responsibility and Justice 
(Oxford: OUP, 2000). 

3 A. Nome, Crime, Reason and History 2nd ed (London. Weidenfeld & Nicolson, 2001) ch3. 

4 A. Norrie, ‘The Structure of Provocation’ (2001) Current Legal Problems, 307. For other recent 
commentary on the English law, see J. Gardner and T. Macklem, ‘Compassion Without Respect? 
Nine Fallacies in R v Smith’ [2001] CrimLR 623; and ‘Provocation and Pluralism’ (2001) Modern 
Law Review 64, 815. 
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more general one about the conflict between ‘orthodox subjectivism’ and ‘moral 
contextualism’ in the law. 

As regards the law of provocation, it is in a bad state at present after a whole 
string of Court of Appeal and House of Lords decisions. In these cases, the courts 
wrestle with precedent, but they also engage with the underlying moral problems 
reflected in legal concepts. The basic problem is how to establish a general 
standard for judging provocation while attending to the individual particularity of 
the accused. Hence the idea of the ‘reasonable glue sniffer’ ,> although I could have 
spoken of the ‘reasonable immature person’,® the ‘reasonable obsessive’,’ or even, 
if the case of an Australian stalker were transposed to this country, the ‘reasonable 
erotomaniac’,® an oxymoron if ever there was one. 


Criminal law antinomies 


From this brief discussion, it can be surmised that questions in legal and moral 
theory are not irrelevant to the law, but part of it. My own view is that criminal law 
is as much a moral as a technical legal business, and criminal lawyers cannot evade 
this conclusion. If they do, the moral issues have a habit of biting back, and this is 
often seen in legal confusions going to the law’s very heart. In the present or 
immediate past, the law has entertained at least three different and conflicting 
meanings of intention? and four of recklessness.!° This is an unsatisfactory state of 
affairs, and I will argue that the underlying problem is that criminal law seeks to be 
a set of technical legal rules and also a means in some important, but not 
necessarily obvious, moral sense of doing justice. 

There are then moral problems within the criminal law, and they relate to the 
idea of doing individual justice. But any argument about what is ‘internal’ to the 
criminal law must also reckon with what lies seemingly outside it. Here I come to 
one of the things at the core of my paper, which is the relationship between 
individual justice within the criminal law and social justice, which is seen as lying 
beyond it. My argument will be that what lawyers essentially think of as two 
distinct and separable domains and sets of questions are not ultimately separable at 
all. The problems which dog the criminal law can be traced finally to a false but 
primal separation within the law between individual and social justice, such that 
the latter is taken to involve extraneous issues. My large, and not necessarily 
obvious, claim is that it is this ultimately unsustainable separation between two 
concepts of justice which constitutes the deep structure underlying the problems of 
provocation, recklessness and intention, and which informs the unsatisfactory 
intellectual split between the orthodox subjectivists and the moral contextualists 
described above. It is important to note that I do not say that questions of individual 





R v Morhall [1995] 3 All ER 658. 

R v Humphreys [1995] 4 All ER 1008. 

R v Dryden [1995] 4 All ER 987. 

Stingal v R (1990) 171 CLR 312. See discussion below, at p 548 

Intention as purpose (R v Steane [1947] 1 All ER 813), intention as purpose plus foresight of virtually 

certain side-effect (R v Woollin [1998] 3 WLR 382), intention as purpose plus foresight of (highly) 
le consequence (R v Hyam [1974] 2 All ER 41). While Moloney [1985] 1 All ER 1025 first 

formulated the Woollin approach, ıt also refers favourably to Steane, and opens the door to the Hyam- 

style guidelines developed in R v Hancock and Shankland [1986] 2 WLR 357 and R v Nedrick [1986] 

1 WLR 1025. Woollin arguably has not entrely shut the door on the Hyam approach (see A. Norrie, 

‘After Woollin’ [1999] Crim LR 532), which is independently endorsed in the case of the accessory to 

murder (Powell and Daniels; English [1999] AC 1). For general discussion of motive and the law of 

intention, see n 3 above. 
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justice within the law are immediately reducible ‘to questions of social justice. That 
would be to deny the real, practical and intellectual substance of legal forms and 
their relative autonomy. It is, however, to insist.that a fuller understanding of how 
these forms work involves appreciating the porous boundaries of law, and the way 
law nests in a broader social and historical dialectic of justice,!! which it both 
denies and embodies. 

Why should this be so? The reason, as I have expressed it in my work, concerns 
the nature of the legal individualism that underlies discussions of criminal law and 
justice. Our modern law begins in the early nineteenth century with a separation of 
the individual from her social and moral context in order that we might find the 
individual responsible for her acts in isolation from questions of the social causes 
of action, and the social responsibilities for what occurs.!2 This separation of the 
individual from the social is carried into legal categories through a model of 
individual responsibility that emphasises the person’s factual, psychological 
control of her actions through her intentions, foresight, voluntariness and so on. 
This is how a technical understanding of criminal responsibility is built up through 
doctrines of mens rea, in opposition to conceptions of what is morally significant 
substantively in mental states. Thus the law separates off for example questions of 
intention, which are central to culpability, from questions of motive which are said 
to be irrelevant.!3 Yet it is the question of motive, the ‘why’ question, which carnes 
the moral punch, and ultimately, the law cannot do without it.!4 What has been left 
out has to be allowed back in, though the legal concepts had ordained its exclusion. 
I see criminal law as involving a series of false splits, or antinomies, between for 
example motive and intention, direct and indirect intention, subjective and 
objective recklessness. Ultimately, these can be traced to deeper splits between 
‘factual’ and ‘normative’ accounts of basic legal categories,'5 between ‘internal’ 
and ‘external’ accounts of criminal law!® and between questions of individual and 





10 Advertent recklessness (R v Cunningham [1957] 2 QB 396), advertent or inadvertent recklessness (R 
v Caldwell [1981] 1 All ER 961), recklessness as practical indifference (R v Satnam and Kewal 
(1983) 78 Cr App Rep 149), recklessness as committing a cme of ‘basic intent’ while intoxicated 
(DPP v Mayewsk [1976] 2 All ER 142) 

11 Thus 1s a stronger claim than to say that cnmunal law simply presents opposing and conflicting views. 
For example, as regards the split between orthodox subjectivists and moral contextualists, ıt entails 
the view that moral contextualism 1s invoked by the limits of the orthodox subjectivist and possesses 
an intnnsic connection in the form of a shared focus on indrvidual justice and responsibuity to the 
exclusion, marginalisation, and/or false separation of issues of social justice and responsibility. This 
is one of the central claims of Norrie, n 2 above, and 1s argued below, at pp 553-555. The prefatory 
quote from Adomo describes a dialectical relationship involving antnomy. The law has its own 
correlates to ‘quantity’ and ‘quality’ m the ideas of ‘technical’ or ‘factual’ forms of responsibility and 
opposing ‘morally substantive’ approaches. 

12 n3 above, ch 2. 

13 G Willams, Criminal Law. General Part (London. Stevens, 2nd ed, 1961) 31; Textbook of Criminal 
Law (London: Stevens, 2nd ed. 1983) 75-76, Smith and Hogan, Criminal Law (London. 
Butterworths, 9th ed, 1999) 77-79. 

14 Thus the point 1s not that the law as a whole 1s uninterested in motive, but that it organises its interest 
1n a particular way Motive is excluded from the central categories of the ‘definition of the offence’ 
(mens rea and actus reus) but there are inclusions elsewhere, such as in the defences. However, the 
search for a motive-free law of intention fails, as does the effort to distinguish ‘offence’ and 
‘defence’. These are false but necessary separations: n 2 above, chs 7 and 8. 

15 This refers to the distinction between factual, psychological accounts of mental states like intention, 
foresight and voluntariness and accounts which incorporate conceptions of substantive moral value 
into such concepts. ibid chs 5-7. 

16 This refers to the false but necessary separation of an internal, spectfically juridical, sphere of 
operations apart from other operations which belong to what is then seen as an external social and 

moral realm: ibid ch 2. 
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social justice.!? These splits derive from the abstract concept of the individual at 
the law’s core. 


Universals and particulars 


In addition to these arguments which I have made before, there is one new element 
I want to introduce, and it concerns the idea of legal justice as being ‘universal’ in 
its forms. When we hold someone up to legal judgment, we bring that person under 
rules and categories that derive their legitimacy from the fact that they appear to 
transcend the immediate context and the interests of the judgers. For example, in 
the move to set up international tribunals of criminal justice to adjudicate issues of 
war crimes, the aim is to establish neutral and impartial organs according to 
universally acceptable codes of law. A similar claim is made for domestic criminal 
law particularly through its categories of responsibility. One can call this an 
‘Enlightenment’ view of responsibility for its commitment to universal criteria of 
justice. 

Against this, there are a number of criticisms of universal justice. At one level, 
there is the kind of deconstructive criticism that says that seeking the universal is a 
means of denying the particular. The universal in fact involves a series of partial 
standards masquerading as a universal. At another level, it is the kind of criticism 
that says that the claim to do universal justice does no more than provide a 
legitimating cover for history’s winners, either as a class, a nation, or a religion. 
Thus the charge is laid that so-called universal justice is the partial justice of the 
powerful. Here is a quote from the feminist legal writer Margaret Davies, which 
focuses on the relationship between the universal and the particular: 


On the whole, jurisprudence is about universals. It is about distilling general principles and 
discerning what is essential and what marginal. Jurisprudence takes the central case as the 
universal. ... The whole liberal tradition has been one in which the central case of the 
human being has corresponded to the central case of the man. ... The practice of thinking 
solely in terms of universals, rather than in terms of the specificity of particular situations 
and relationships, casts everything as a variation on the same set of standards, and 
perpetuates hierarchy in our modes of being and knowing. !8 


What Davies says of jurisprudence could equally be said of criminal law. What are 
we to make of this conflict? On the one hand, the idea of a universal basis for 
criminal justice seems an important aspiration and requirement of doing justice. On 
the other, it is no doubt true that under the name of legal justice, many unjust things 
pass. Our model of the responsible individual does look from a standpoint like that 
of Davies as simply a way of avoiding central truths about the particular situations 
of individuals who come before our courts. In the main it is the poor, the poorly 





17 With the former seen as the realm of retributive legal justice, the Jatter as the realm of distributive 
social and political justice: for debate, see A Duff, ‘Principle and Contradiction in the Criminal Law: 
Motives and Cnminal Liability’ ın n 2 above, J. Horder, ‘On the Irrelevance of Motive ın Criminal 
Law’ in J. Horder, Oxford Essays in Jurisprudence: Fourth Series (Oxford: OUP, 2000); A. Norrie, n 
2 above, 22-30 

18 M. Davies, Deloniting the Law (London: Pluto, 1996) 91. Davies’s analysis 1s directed primanly at 
the false universalization implicit m the notion of 'man’. There are, however, clear convergences 
between her approach and that adopted here For a broad attempt to see the theoretical links, see A. 
Norrie, ‘From Critical to Socio-Legal Studies’ Three Dialectics in Search of a Subject’ (2000) Social 
& Legal Studies 9, 85. The links between a feminist approach to criminal law and that adopted bere 
are discussed in N. Lacey, Unspeakable Subjects (Oxford: Hart Publications, 1998) 197-201. I have 
used feminist perspectives in discussing the impact of insanity and diminished responsibility laws in 
the criminal law: see n 3 above, 188-193. 
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educated, those with the lowest life chances who get constructed as responsible 
individuals under the law’s universal categories in the criminal justice system. So 
is there any way of understanding the demand for a universal standard and at the 
same time the need to attend to the particular? I am going to suggest a dialectical 
way of looking at this that helps us at least to hold these two aspects together in our 
heads. I will suggest that we can build an understanding of the dialectics of justice 
that enables us to hold on to both sides of this antinomy of modern criminal justice. 
We live, I shall argue, in a world that embodies and lives a dilemmatic structure of 
justice issues which I will try to explain as a certain kind of ‘dialectic of the 
universal and the particular’, in a slightly more developed form below. I will also 
argue that living this dialectic is what underlies debates in the criminal law, both in 
relation to provocation, and to the battle between orthodox subjectivists and moral 
contextualists. 

To conclude this introduction, let me say how the essay continues. In the next 
two sections, I introduce things by talking a little about criminal justice through 
decisions of Lord Edmund-Davies in the area of duress and necessity. These 
embody the plight of what I shall call the humanitarian judge, that is the judge who 
is required to do justice through law, but can appreciate some of the limits of so 
doing. I will then side-step to consider briefly how the greatest philosophers of 
modern times, Kant and Hegel, spoke about criminal justice. In both these sections, 
which are quite brief, I will be focusing on the idea of criminal justice as involving 
a universalisation of justice, but I will be identifying also the limits of 
universalisation. This entails recognising the way in which the law’s universalising 
strategy is undercut by a re-particularisation that is associated with questions of 
social justice and injustice. These two sections are grouped together under the 
general heading of exploring the relationship between the universal and the 
particular in legal judgment. 

Thereafter, there is a gearshift in the essay as we move to look at the ‘reasonable 
glue sniffer’ in the law of provocation, which will then lead into a more general 
discussion of ‘orthodox subjectivism’ and ‘moral contextualism’ in the criminal law. 
These further two sections are grouped under the heading of the relationship between 
the formal and the substantive. Having discussed the ways in which the modern law 
operates as between the dominant orthodox subjectivist approach and the critique of 
the moral contextualists, I will conclude by linking these debates to questions of 
individual and social justice and the dialectic of the universal and the particular, 
concluding that to live under the criminal law is to live according to antinomy. In 
this way, the two main sections, on the universal and the particular and the formal 
and the substantive, are fully brought together only at the end of the argument. 


Criminal justice: the universal and the particular 


Criminal justice and the humanitarian judge 


As a judge in the Court of Appeal and the House of Lords in the 1970s and 1980s, 

the late Lord Edmund-Davies delivered judgments in many important cases. As a 

result of dialogue with textbook writers in the orthodox subjectivist tradition, this 

was a period of intellectual ferment in the criminal law,! and judgments by Lord 

19 Seen in cases such as Hyam v DPP [1974] 2 All ER 41, DPP v Morgan [1976] AC 182, DPP v 
Majewski [1976] 2 All ER 142, DPP for Northern Ireland v Lynch [1975] AC 653, Abbott v R [1977] 
AC 755, Caldwell [1981] 1 All ER 961. 
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Edmund-Davies often seemed to capture the pulse of the legal moment. The 
following sample does not purport to reflect Lord Edmund-Davies’ overall 
contribution to criminal law, but to highlight important issues within it.” 

One area of the criminal law that has always caused problems is that occupied by 
the twin defences of duress and necessity.2! When a person acts under either 
defence, she acts under a threat to life or serious injury from another person 
(duress) or from an impersonal situation (necessity). In the case of Lynch,” the 
House of Lords had to decide whether a man involved, under threat to his own life, 
as the driver in a murder in Northern Ireland could claim duress. One argument 
was that he should be convicted, and that the proper place to reflect the duress 
involved was not through a formal legal defence but through mitigation of his 
sentence. Rejecting this on the ground of doing individual justice to the defendant, 
Lord Edmund-Davies had this to say: 


[Mitigation] at least makes for neatness. No matter how terrifying the circumstances which 
have impelled a man (and, indeed, which might have impelled most men) to transgress the 
criminal law, be must be convicted. The trouble about such neatness is that it may work 
intolerable injustice in individual cases.2 
This strongly moral argument won the day. Lynch, however, was the driver to the 
killing, the aider and abettor rather than the actual perpetrator. In the slightly later 
Privy Council case of Abbott, the question, following Lynch, was whether the 
defence was also available to a ‘principal in the first degree’. To distinguish 
between degrees of involvement in a crime is often hard, sometimes impossible. 
However, the majority in Abbott held that the defence of duress was not available 
to the defendant as the actual perpetrator. Abbott was on a capital charge in 
Trinidad and Tobago, so this was no minor matter, and Lord Edmund-Davies 
caustically scorned the argument put forward by the majority: 
It has to be said with all respect that the majority opinion of their Lordships amounts, in 
effect, to side-stepping the decision in Lynch and, even were that constitutionally 
appropriate, to do it without advancing cogent grounds.45 


The commitment is still to doing individual justice, but not simply so. Justice 
involves a commitment to the rational interpretation of the precedent case. It 
involves treating like cases alike, which in turn entails a commitment to a proper 
logical universalisation of decisions. Doing individual justice involves placing the 
individual decision within an over-arching general context of mules so that the 
particular case is decided by how it falls within the generally applicable categories. 
If Lynch goes one way, then Abbott must be treated under the same rule unless his 
case can be distinguished. 

However, matters are not always so clearcut from a judicial point of view. Let me 
take as a third illustration one further case on which Lord Edmund-Davies sat, this 
time in the Court of Appeal This was a necessity case called London Borough of 
Southwark v Williams.“ A homeless family with a five year old child and a five 





20 Fora full biographical and analytical essay, see C G. Hall, ‘The Right Honourable Lord Edmund- 
Davies of Aberpennar: an Appreciation’ (1985) Cambrian Law Review 16, 18. 

21 This continues to be the case in light of the emergence of a recent necessity defence of ‘duress of 
circumstances’ and the recognition of necessity as a defence to murder in the case of Re A (children) 
[2000] 4 All ER 961: see n 3 above, ch 8 and below, p 552. 

22 DPP for Northern Ireland v Lynch [1975] AC 653. 

23 ibd 707. 

24 Abbott v R [I9TT] AC 755. 

25 ibid T2. 

26 [1971] 2 All ER 175. 
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month old baby had illegally entered a derelict property, and the Borou gh wanted to 
evict them. The question before the Court was whether the couple could use 
necessity as a defence to trespass. The Court held that they could not for the defence 
was unavailable in English law. Considering the situation, Lord Edmund-Davies 
lamented the plight of the families without seeing anything the law could do to help. 
He spoke of the ‘deep depression’ that anyone of ‘even ordinary sympathy’?’ would 
feel for the family’s plight."The defence of necessity was not, however, available to 
them. Lord Denning in the leading judgment put the reason why not thus: 


If homelessness were once admitted as a defence to trespass, no-one’s house could be safe. 
Necessity would open a door which no man could shut ... The plea would be an excuse for 
all sorts of wrongdoing. So the courts must for the sake of law and order take a stand They 
must refuse to admit the plea of necessity to the hungry and the homeless; and trust that their 
distress will be relieved by the charitable and the good.?8 


This case is one of the few in which the issue of individual justice is directly 
counterposed to a deeper sense of social justice and injustice. Doing individual 
legal justice to Williams would have involved granting him the defence of 
necessity, but to do so would have meant looking four square at the plight of the 
homeless, and therefore at the social dispensation of public and private property at 
the time. It would have meant aligning the criminal law’s view of individual justice 
with the needs of the homeless family, but the law could not, or would not, do that. 
Not because individual justice did not require it, for there was a clear matter of 
necessity in play. But because giving Williams a defence would mean recognising 
not just an individual’s need but a systematic social problem with consequences far 
beyond the individual case. Individual justice through the law was therefore 
partitioned off from the broader questions of social justice, despite the recognition 
that such partitioning occasioned ‘deep depression’ for one required to do it29 

Note also that this decision points up the problem of legal individualism. Who is 
‘the individual’ that legal justice recognises? This is not a straightforward question. 
We can think of the individual in abstract terms as the intending, acting, voluntary 
subject, or as the socially and morally located person, in this case the homeless 
parent acting under necessity. The law declines to accept the second more rounded 
image of the person in her context, opting for an abstract individualism. This serves 
to draw a line between what can be done within the law and what must be done 
outwith it, by the ‘charitable and the good’, if it is to be done at all. 

The important point to take forward here concerns the limits of legal 
universalisation. Our responsible individual in the law is cast in a set of rules 
which insist on doing justice to the individual, but that individual is not to be 
understood as the homeless individual. He can be the individual under personal 
threat, but not the individual under environmental or social threat. The law’s 
universal categories accept certain aspects of the individual’s particularity, but 
draw a line against the social particularity of homelessness. Universality is 
maintained in the London Borough of Southwark v Williams by refusing to 
particularise and remaining at the level of abstract universality. 





27 bid 180. 

28 ibid 179. 

29 At this point, an argument can be advanced concerning the different institutional roles of different 
parts of the state, in particular, the courts and the welfare agencies. A delumitation of the defence is 
possible if it can be ahown that the problem of homelessness 1s dealt with by another state agency For 
this argument to work, ıt would have to show that the soctal problem was or could be effectively dealt 
with by the other agency, which was not the case in London Borough of Southwark v Williams. For 
discussion of this issue, see op cit., n 17 above. 
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The philosophical idea of criminal justice: Kant and Hegel 


It is a long way from the Court of Appeal sitting in 1971 to the Enlightenment 
theories of punishment of Kant and Hegel.” Yet, as I will now suggest, there are 
similar dilemmas in their philosophies concerning the universal and the particular, 
and the link between individual criminal and social justice. The idea of individual 
justice under general law is not a new one, and nor is the problem as to what 
individual justice means. The model of modern law is one derived from liberal 
Enlightenment thinking, so how did the liberal Enlightenment itself confront the 
problems of the particular and the universal, and of individual and social justice? 

The key point to note is that Kant and Hegel both see criminal justice as a matter of 
universalising the moral law in the name of the freedom of the individual subject. In 
Kant, reason and the moral law wniversalise human agency and responsibility so that 
these transcend the particularities of real life. Just punishment is a result: 


When ... I enact a penal law against myself as a criminal it is the pure juridical legislative 
reason (homo noumenon) in me that submits myself to the penal law as a person capable of 
committing a crime. ...3! 
The person committing the actual crime is the individual located in her 
particularity, her context. She is 


another person (homo Phaenomenon) along with all the others in the civil union who submit 
themselves to this law.3? 


The subject who justifies the norm and supports just punishment is thus an 
abstractly rational person who stands apart from the actual person. It is abstract 
rational thinking (noumenality) which grounds universal law in the form of the 
‘pure juridical legislative reason’. Thus criminal justice is achieved by abstractly 
universalising (the nowmenal) from the particular person (the phaenomenal) in 
favour of an abstract rational cypher of the individual herself. But this 
untversalised particular immediately runs into trouble and breaks down in 
problem cases. The image of a universally free subject cannot deal with problem 
cases like the mother who kills her illegitimate child, or the soldier who kills in a 
duel. In these cases, conceptions of honour in society force the soldier and the 
mother to do the criminal acts. Society itself 


1s responsible for the fact that incentives of honour among the „people do not accord 
(subjectively) with the standards that are (objectively) appropriate.? 


By ‘subjective’, Kant means ‘particular’ (or, his word, ‘phaenomenal’), by 
‘objective’, he means ‘universal’ (or ‘noumenal’). Justice which is achieved by 
‘universalising the particular’, is undercut by the need in a society that is, in Kant’s 
words, ‘barbaric and underdeveloped’* for a re-entry of the particular. We cannot 
hold the woman or the soldier responsible after all, we must recognise the 
circumstances in which they acted. The result is that, again in Kant’s words, 
‘public legal justice as administered by the state is injustice from the point of view 
of the people’.?5 Justice according to the universal moral law and the abstract 





30 Fora full discussion, see A. Norne, Law, Ideology and Punishment (Dordrecht, Netherlands, Boston. 
Kluwer Academic Publishers, 1990), chs 3 and 4. 

31 I Kant, The Metaphysical Elements of Justice (New York: Macmillan, tr J. Ladd, 1965) 105. 
ibid. 
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universal subject is undermined by the state of society and the social identities of 
particular persons. Society, which is “barbaric and underdeveloped’, is in short to 
blame so that individual right (justice according to universal law) is undermined by 
social wrong (injustice according to the nature of society). 

In Hegel, we see a similar dialectic at play. Crime and its rightful punishment is 
understood as a discovery of the universal within the particular. Punishment is ‘a 
right established within the criminal himself’ for 


his action is the action of a rational being and this implies that it is something universal and 
that by doing it the criminal has laid down a law which he has explicitly recognised in his 
action. .. 


Kant and Hegel are very similar. They both see justice as a matter of universal 
principle based upon individual freedom and reason. Just as Kant had problems 
with the shamed mother and soldier, whose conduct emerges from the ‘barbaric 
and underdeveloped’ nature of society, so Hegel has a similar, but more general 
problem, this time with the broad issue of poverty. The distress of poverty 
demands, Hegel says, ‘subjective aid, ... arising from the special circumstances of 
the particular case’.37 It leads to a ‘loss of the sense of right and wrong’ and even to 
a repudiation of the universal: 


Against nature, man can claim no right, but once society 1s established, poverty unmediately 
takes the form of a wrong done to one class by another.*8 


In both Kant (more narrowly) and Hegel (more broadly) there is a crisis of justice 
resulting from social conditions. The universalised abstract individual has to be 
counterposed to individual particularity under contemporary moral and social 
conditions. In Hegel, the problem of individual right and social wrong, what in 
modern terms, we call the problem of ‘just deserts in an unjust society’, is like an 
open wound. Universalising the individual away from her particular being is 
reversed by the social problem of poverty. We are returned from the universal to 
actual conditions, particularity, with a bump. From the move to vindicate 
individual justice (universalising the individual), we are returned to the actual 
individual’s location in an unjust society, by reference to social injustice. In 
Hegel’s own terms, we could say that we have a new, somewhat unsuccessful, 
dialectic in operation, of the ‘universalised particular and the re-particularised 
universal’. There is however no transcendence here of the kind Hegel is famous 
for, but the reverse. Hegel is left in a muddle, a great theoretical scheme brought 
down by an unrelenting social fact. 





36 G Hegel, Philosophy of Right (Oxford: Clarendon, tr T.M Knox, 1952) 170. 

37 ibid 149 

38 hid 277. 

39 B Hudson, ‘Doing justice to Difference’ ın A. Ashworth and M. Wasik, Fundamentals of Sentencing 
Theory (Oxford: OUP, 1998); A Ashworth, Sentencing and Cromunal Justice (London. Butterworths, 
2000) 214-215, n 3 above, 209-212 

40 What is universalised is an abstract image of a free individual, which 1s then opposed by the need to 
see individuals in the particulanty of their social conditions, their needs and so on Of course, if 
poverty were a truly general condition pertaining to crime, then it and its relation to need would have 
the greater claim to be seen as ‘the universal’. This then highlights the contingency in the abstract 
universal model of the free individual which classical retributve thinking (and mutatis mutandis the 
law) is based upon It 1s because of this element of contingency (falseness) in juridical univeralisation 
that I deacnbe the dialectic of law as the ‘universalisation of the particular’, which then must be 
followed by the ‘re-particulansation of the universal’, rather than a simple ‘dialectic of the universal 
and the particular’ 
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For non-Hegelians, this dialectical formulation is an intellectual mouthful. 
However, let us hold onto it, and see if we can carry it into our discussion of the 
criminal law and criminal justice in more detail. For now, I am going to undertake 
the gear change I described at the beginning. I am going to leave this abstract talk 
of the universal and the particular and proceed to general problems of the criminal 
law today, beginning with the prosaic and somewhat improbable case of the 
reasonable glue sniffer. I will, however, return to the theme of the universal and the 
particular in the final section to bring together my accounts of the plight of the 
humanitarian judge, Kant and Hegel, with the problems of criminal law theory 
today. It is to these problems that I now turn, saving a fuller synthesis to the 
conclusion. 


Criminal justice: form and substance 


The problem of the reasonable glue sniffer 


In 1991, Alan Morhall got involved in a fight with a friend who had nagged and 
chided him over the fact that he was addicted to glue sniffing.*! Morhall beat his 
friend over the head with a hammer and eventually stabbed him with a dagger. The 
friend died and Morhall was convicted for his murder. Morhall appealed on the 
ground that he had been provoked and that in considering the provocation, the jury 
should have been able to take into account the fact of his addiction to glue sniffing. 
It is Morhall’s case that gives rise to the second part of my ttle. 

The English law on provocation has both a factual and a regulative aspect. The 
factual aspect concerns whether the accused in fact lost his self-control such that he 
could be said to have been provoked by things said or done by his victim. The 
regulative aspect is the requirement that what was said or done should have been 
enough to make the reasonable person do as the accused did.42 Who is the 
reasonable person in this situation? The question can be put in terms of an old case, 
Bedder.® If an impotent man is taunted by a woman with whom he tries to have 
sex so that he is provoked into killing her, is the fact that he was impotent to be 
taken into account in determining whether the reasonable person would have lost 
self control in such circumstances? Js the reasonable person to be read as the 
reasonable impotent person? If not, how can one make sense of his losing his self- 
control? 

Under the then existing law, Bedder’s characteristic was not taken into account. 
In the later leading case of Camplin, however, the House of Lords held that the 
reasonable person is one 

having the power of self contro] to be expected of an ordinary person of the sex and age of 


the accused, but in other respects sharing such of the accused’s characteristics as they think 
would affect the gravity of the provocation to him.*4 


In Bedder, the fact that the accused was impotent should then be relevant as a 
characteristic going to the gravity of the provocation, and, on Camplin, should be 
taken into account. Should Morhall’s characteristic of addiction to glue sniffing be 
taken into account in considering whether he was provoked to lose self-control? 








41 R v Morhall [1995] 3 All ER 658. 

42 Homicide Act 1957, s 2. 

43 Bedder vy DPP [1954] 2 All ER 801. 

44 DPP v Camplin [1978] 2 All ER 168, (74. 
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The Court of Appeal thought not because the concept of self-addicted glue sniffing 
was simply inconsistent with the concept of a reasonable man. The House of Lords 
rejected this view holding that the mere fact that a characteristic was discreditable 
did not make it irrelevant to the reasonable person test. 

It seems then that one can depict the law as licensing the idea of the ‘reasonable 
glue sniffer’, just like the reasonable impotent man in Bedder. There are two 
problems here. The first concerns the question whether there should not be some 
moral cap on the characteristics that can be taken into account. In Australia, a 
recent case* involved an obsessive person who was stalking a young woman and 
who then became provoked into killing her boyfriend. It seems that in this country, 
the stalker could use his characteristic obsessiveness (his erotomania) to help 
explain why he was provoked. Is there no end to the horribleness of a characteristic 
that the law is prepared to recognise as being relevant to the test of provocation? It 
appears not. Although Stingel’s characteristic has been discussed as one the law 
should not admit, it is not clear that there is a real reason for disallowing it. 

The second problem concerns the very idea of the ‘reasonable glue sniffer’. 
According to Lord Goff in Morhall, talking thus is to caricature the law because all 
that ‘reasonable’ means is ‘ordinary’ so we should speak of the standard of self 
control expected of the ‘ordinary’ rather than ‘reasonable’ glue sniffer. However, 
to talk of the standard of self control to be expected of an ‘ordinary’ glue sniffer is 
no more helpful than to talk of a ‘reasonable’ glue sniffer. How is the jury to gauge 
how an ordinary person with such a characteristic would react? An ‘ordinary’ 
person with an obsessive character or addiction acts like an obsessive or addicted 
person acts. If the law ceases to say ‘reasonable’, we get out of the difficulties of 
talking about such odd creatures as the ‘reasonable obsessive’, but the underlying 
problem still exists. Opening law up to the characteristics of the accused 
subjectivises the regulative test beyond recognition. From being a form of control 
upon the use of the defence, it is in danger of becoming an open invitation to it. 

This second problem is even more developed than the case of Morhall might 
suggest. Camplin talks about the relevance of sex and age plus such other 
‘characteristics as they think would affect the gravity of the provocation to [the 
defendant]’.4® This suggests a limit on admissible characteristics (other than sex and 
age) to those directly linked to the provocation. It suggests that one can distinguish 
characteristics which bear on the gravity of the provocation from those bearing on 
the person’s general level of self-control,‘ admitting only the former as relevant to 
whether the reasonable person is provoked. It suggests that we can draw a line 
between matters that are provocative and persons who are provocable.© However 
this ig not necessarily the case. For someone like the impotent man in Bedder, the 
taunt concerning his impotence is more provocative, and therefore he is more 
provocable, because of his impotence. We cannot appreciate his ‘provocability’ 
without knowing of the gravity, the particular ‘provocativeness’, of the taunt to him. 
If the law is to do justice to his particular situation, it has to recognise that he is more 
‘provocable’ than the average person precisely because of the characteristic at which 
the provocation is aimed: precisely because it is more ‘provocative’ to him. Once 





45 n8 above. 

46 R v Smuth [2000] 4 All ER 289, per Lord Hoffmann at 308-309, 311. 

47 n 5 above, at 665 

48 n 44 above. 

49 A. Ashworth, ‘The Doctrine of Provocation’ (1976) Cambridge Law Journal 35, 292 at 300 

50 The distunction between ‘provocativeness’ and ‘provocability’ was first made by Professor Sir John 
Smith ın his comment on Morhall [1995] Crim LR 890. 
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this is conceded, however, there is no logical reason why any characteristic which 
would make him more provocable should not equally be taken into account. In short, 
if ‘provocativeness’ depends upon ‘provocability’, then provocability is the issue.5! 
But if the subjective provocability of the accused is ultimately what is at stake, then 
it becomes harder to deny the relevance of any characteristic, whether it is the direct 
subject of provocation or not. This conclusion by extension of the argument was 
accepted by Lord Diplock in Camplin who observed that 


in strict logic there is a transition between ... a characteristic that may be taken into account in 
assessing the gravity of the provocation ... and... a characteristic to be taken into account in 
determining . . the degree of self-control to be expected of the ordinary person. .. 5? 


But he held that the distinction was ‘of too great nicety’ to be upheld. The result of 
this ‘transition’ has been an opening of the gates to a wide variety of charac- 
teristics. In various English cases, we have encountered alongside the reasonable 
(or ordinary) glue sniffer figures like the reasonable obsessive,’ the reasonable 
depressive," and even the reasonable immature and attention seeking individual.55 

Thus, the law’s plight on the defence of provocation is, first, that there is no 
moral cap on the characteristic which can lead to provocation, and, second, that 
there is no control on the characteristics which can be said to increase 
provocability. ‘Reasonableness’ or ‘ordinariness’ hardly check the standard of 
conduct to be expected of the obsessive, the depressive or the immature and 
attention seeking. Of course, the law is not happy with this outcome and recent. 
cases in the Privy Council and the House of Lords have sought to restrict the 
defence. Luc*® sought to limit characteristics by requiring a direct link between the 
provocation offered and the accused’s characteristics, but it failed to address the 
intrinsic logical link between the provocativeness of the victim’s deeds and the 
resultant rising provocability of the defendant such that provocability is the 
underlying issue. It failed to address Lord Diplock’s point that the distinction 
between provocativeness and provocability is of ‘too great nicety’. It was properly 
not followed in the latest House of Lords case of Smith,5’ which maintains 
Camplin’s open door to subjective characteristics. Smith is therefore both correct in 
its elucidation of the law and woefully inadequate in its ability to provide any 
control on the characteristics that are to be taken into account in determining the 
result of a provocation plea.58 All that is of real interest to it is whether the 








51 The contrary argument, that ‘provocativeness’ and ‘provocability’ can be satisfactorily 
hes behind the judgments ın cases like Morhall and Luc. It 1s supported by Ashworth (n 49 above, at 
300), for a fuller argument ın favour of the position taken bere, see A. Norrie, n 4 above, 321-322 

52 n 44 above, at 174. 

53 R v Dryden, n 7 above. 

54 R v Smith, n 46 above. 

55 R v Humphries, n 6 above 

56 Luc Thiet Thuan v R [1996] 2 All ER 1033. 

57 n46 above. 

58 The Australian approach is to establish two questons where the English approach has one. Where 
there ıs a loss of self-control, the first question is whether the provocation was capable of causing an 
ordinary person to lose self-control, and the ordinary person 18 attributed any relevant subjective 
characteristic of the accused. The second question is, where the ordinary person would have lost self- 
control, was the provocation such as could cause the ordinary person to act as the accused did? Here, 
the ordinary person involves an objective test, admitting only the characteristic of age (S. Bronitt and 
B. McSherry, Principles of Criminal Law (New South Wales: LBC Publishers, 2001) 265-273). The 
two questions seem to be focused on much the same issue; perhaps this 1s why different decisions to 
reflect or reject individual circumstances are inconsistent, serving only to ‘function as a di 
echo of contemporary fears and concerns’ (C. Wells, ‘Provocation: the Case for Abolition’ in A 
Ashworth and B. Mitchell, Rethinking English Homicide Law (Oxford: OUP, 2000) 99). I am grateful 
to one of the readers for drawing this position to my attention. 
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individual was in psychological control; all the moral issues about which 
characteristics should be taken into account are lost.*? 

What is the underlying problem in the law of provocation? If we dig down a 
level, we find that the issue can be understood in terms of matters of justification 
and excuse.© The law has moved from a position where provocation was regarded 
as a question of the right response, a (partial) justification for killing, to one in 
which it is regarded as a matter of wrongdoing, but excused. Under the pre-modern 
law, provocation existed under certain categories where provoked killing was a 
matter of vindicated anger and rightful retaliation. An insult had been made and 
honour was at stake. The accused acted in a state of righteous and even controlled 
anger, with no need for him to lose his self-control. Killing was in short a rightful 
and justified reaction. The modern law is quite different. In the nineteenth century, 
it moved away from the idea of controlled righteous anger to a vision of 
provocation as resulting from wrongful but partially forgivable loss of self-control 
in the face of the provoking conduct. Whereas rage and loss of self-control had 
previously not been of the essence of the law, the Victorians moved it to the centre 
of the picture. The issue now became not that the accused had done something 
rightful, but rather that he had done something wrong for which he could be partly 
excused. Provocation, reducing murder to manslaughter, was seen as a ‘concession 
to human frailty’ rather than a reflection of morally justified anger. 

What does this tell us? The core of the law has shifted from the question of how 

‘morally provocative the provocation was to the accused to how psychologically 
provocable the accused was and ought to be in the circumstances of the 
provocation. In moving from justification to excuse, provocation has moved from a 
matter of moral judgment to a question of psychological fact.$! The question of 
what level of self-control is reasonable is then tacked onto the factual question, 
while questions of moral right and wrong, or a broader moral, contextual judgment 
of what we should expect from the accused are, in formal terms at least, cut out of 
the reckoning.®? The law is also unable to impose any moral cap on the defence for 
moral issues have been literally ruled out of court. The problems of provocation 
stem from the adoption of an ‘orthodox subjectivist’ standpoint stressing factual 





59 In Canada and the United States, this problem has led to calls to address openly the normative content 
of the ordinary person test: what are the morally acceptable ‘ordinary standards’ of reaction to 
particular forms of provocation? See C. Boyle, ‘Judges and Gender’ in S Doran and J. Jackson, The 
Judicial Role m Cnmunal Proceedings (Oxford. Hart Publications, 2000) (Canada) and V Nourse, 
‘Passion'’s Progress: Modern Law Reform and the Provocation Defence’ (1997) Yale Law Journal, 
106, 1331 (United States). My argument is that the modern law has evolved precisely to avoid 
addressing openly normative questions, which leaves a ddemma On one hand, there is a problem in 
moving to a terrain of openly contestable moral judgments; on the other, it ıs the case that the law 
must reach sotto voce for just such moral judgments under the cover of supposedly neutral formal 
categories, see further n 4 above, at 322-30, 335-44. 

60 n49 above, J Horder, Provocation and Responsibility (Oxford OUP, 1992) The argument in this 
paragraph draws upor Horder’s work in particular I analyse ıt more fully in Norrie, n 4 above, 
322-9, 

61 This is a particular statement about the provocation defence (see Nome, bid, 335), rather than a 
broader one about the nature of the internal relationship between justification and excuse in the 
criminal law architectonic 

62 As noted above (n 59), this is not a claim that moral issues are in fact avoided; rather, they come into 
play indirectly. Thus ın England the process of opening up the reasonable person to particular 
characteristics was largely driven by the moral figure of the battered woman who kills ber partner (R 
y Thornton [1992] 1 All ER 306, R v Thornton No.2) [1996] 2 All ER 1023 and R v Ahluwalia [1992] 
4 All ER 889). In other countries, other figures ammate the debate in Australia, male panic at 
homosexual advance and questions of ethnicity have also been significant (Bronitt and McSherry, n 
58 above, and in the United States, Noursee’s account (n 59 above) reflects concern about the 
availability of the defence to the male when a female partner leaves home 


550 © The Modem Law Review Limited 2002 


July 2002] From Criminal Law to Legal Theory 


mental states such as cognition, foresight and, in this case, loss of self-control. The 
‘reasonable glue sniffer’ is a consequence of this modern way of thinking about 
criminal responsibility. 

In the conclusion, I will take this to a deeper level by looking at provocation in 
light of my discussion of the universal and the particular. Before doing so, let us 
proceed to the central conflict in the criminal law with which we started, that 
between ‘orthodox subjectivism’ and ‘moral contextualism’. My argument will be 
that what has happened to the law of provocation is one instance of a broader 
tendency in the modem law. 


‘Orthodox subjectivism’ versus ‘moral contextualism’ 


Central to the formulation of the modern criminal law has been the ‘orthodox 
subjectivist’ approach which first emerged in the nineteenth century with the 
Victorian Criminal Law Commissioners, but which was given post war 
significance by the work of Glanville Williams and Smith and Hogan.® Their 
works have been extremely influential in today’s criminal law. In the ‘orthodox 
subjectivist’ approach, subjective mens rea is part of a package of ideas that 
emphasises that the individual is in contro! of bis or her actions. Thus proof of 
intention or foresight of voluntariness of agency and of rationality are all signs that 
the person was in control when the criminal act was committed. Provocation leads 
to a partial excuse precisely because the accused was not in control when the crime 
was committed. This idea of a self in control is the ‘orthodox subjectivist’ agent in 
the form of an isolated autonomous subject, responsible for her own fate. 

Since around 1980, this approach has been subjected to a certain kind of 
criticism. First, it was noted that, despite incessant and sometimes quite polemical 
argument from the leading academics, the law stubbornly refused to be completely 
persuaded by the orthodox subjectivist line. For all that judges seemed generally 
interested in ‘subjectivist principle’, so-called ‘policy arguments’ kept intruding in 
judicial thinking. One view was that such happenings simply revealed the 
compromise that principle had to make in a less than perfect world; another view, 
however, was that subjectivist principle was rightly rejected in certain cases. For 
example, in rape, the argument was made that it was wrong to rest the defendant’s 
liability on whether he knew his victim was not consenting to sex, or on whether he 
was aware that there was a risk she was not. That placed too much emphasis on 
safeguarding the defendant and not enough on protecting the victim in 
circumstances where it would both be easy to enquire about consent, and self- 
serving not to do so. There was an element of moral complaint against the 
defendant who didn’t respect his partner sufficiently to even consider if she was 
consenting to sex. 

To make this argument was, however, to enter into a discussion of the moral 
context in which agency occurred. Increasingly academics began to argue that 
considerations of moral context or substance were significant to determining 
liability alongside questions of the accused’s subjective mental state. Subjective 
control might be a necessary, but it was not a sufficient condition. Thus Andrew 
Ashworth began to argue that the principle of subjective fault had to be balanced 





63 op cit, n 13 above. For discussion of the penod, see N. Lacey, ‘Contingency, Coherence and 
Conceptualism’ in Duff, Philosophy and the Cnmimal Law, n 2 above 

64 N. Lacey, ‘The Temtory of the Cnmunal Law’ (1985) Oxford Journal of Legal Studies 5, 453. 

65 C. Wells, ‘Swatting the Subjectivist Bug’ [1982] Crimmal Law Review 209. 
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with a general social welfare principle,“ and Antony Duff argued that judging 
wrongdoing went beyond the question whether the accused was in subjective 
control of his actions.6’ For Duff, it was the il! will manifested in a person’s 
actions, whether he intended or foresaw a particular result, that was important. 
Criminal lawyers now began to resurrect ideas that up to this point had been 
regarded as only of historical interest. The idea of a killing being accompanied by 
‘indiscriminate malice’, an old yet persisting Scots law notion, regarded as 
essentially void for vagueness in the English debate, began to re-feature in the law 
of murder alongside the debate whether death or serious injury had to be foreseen 
as a virtual certainty or a (high) probability. In the law of recklessness, Duff 
suggested a form of ‘practical indifference’ (callousness) which did not necessarily 
involve foresight but equally did not include all those who would come within an 
objective reasonable person test. And the judges appeared to agree, identifying a 
form of reckless rape where the defendant was indifferent or ‘could not care less’ 
whether his victim consented, whether or not he had foreseen the risk she did not 
consent,70 

Moral contextualism or substantivism is not just seen in cases exhibiting a moral 
ill will, but also in cases where a defendant possessed a morally good will, yet at 
the same time had the necessary mens rea for the crime. Here, the judges are torn 
between acknowledging that the crime is constituted (mens rea is present) and 
trying to avoid that conclusion. A number of cases in this area concern the medical 
profession. A doctor who drugs a terminally ill patient knowing that it is virtually 
certain this will hasten death possesses in principle the mens rea for murder, yet the 
conclusion is morally counter-intuitive. A jury may therefore be directed, as one 
was recently, that only purpose to kill will satisfy the mens rea for murder, despite 
the fact that foresight of virtual certainty is an alternative form of intentional 
liability.7! In another case involving doctors, it was held that a doctor who supplied 
contraceptives to an under age girl did not aid and abet unlawful sexual 
intercourse, even if he knows that to be the consequence of supply.” 

This narrowing of the law of intention to exclude its indirect form (foresight of 
the criminal result as a virtual certainty) was recently rejected in a case involving 
conjoined twins.” There it was held that doctors separating Mary and Jodie 
knowing that Mary would die would intend to kill Mary, their only refuge against a 
charge of murder being a defence of necessity, or perhaps self defence. Yet 
necessity, their favoured solution, had not been available on a murder charge for 
over a hundred years. When, however, it came to dealing with the Human Rights 
Act 1998, under which every one has the right not to be intentionally deprived of 
the right to life,” the judges held that no doctor could be said to kill intentionally in 
the circumstances of Re A (children).”° Intention under the Human Rights Act was 
given precisely the meaning they had rejected when considering intention under 
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the law of murder.’® In this case, one can say that the judges first reject, then 
accept, the existence of a contextual moral threshold concerning how intention is 
to be judged. They alternate their definition of intention to achieve the desired 
moral result, that the doctors can operate to save Jodie. The underlying problem is 
that the legal concept of intention is really out of phase with the intuited moral 
result. One might say here, rephrasing the old saw, that truly the road to legal hell 
is paved with good intentions. 

In a different kind of case, a defendant broadcast for the Nazis to save his family 
from the concentration camp.” He was held not to intend to assist the enemy but 
only to intend to save his family, despite the fact that only by assisting the enemy 
could he save his family. In modern parlance, it was virtually certain that 
broadcasting would assist the enemy. This case predates by thirty years the 
intellectual challenge to orthodox subjectivism posed by the moral contextualists, 
but it reveals the intrinsic structural problem for the law. There is something 
missing in terms of moral judgment from the kind of factual, psychological forms 
of cognitive responsibility the law deploys. The law misses the underlying 
contextual and substantive moral concerns that alone permit a sense of justice. 

To summarise, we see a law that remains essentially orthodox subjectivist in its 
fundamental forms being challenged by the kinds of arguments that reflect an 
interest in the surrounding moral context, where this manifests either a morally 
good or a morally ill will. The existence of a factual psychological state (the core 
orthodox subjectivist demand) is not sufficient in determining culpability, though 
the law remains essentially orthodox subjectivist in its forms. It insists that we need 
to know about intention, foresight and the rest, but such knowledge is in the cases 
described never enough to attain the proper judgment. This general problem of the 
inadequacy of mental states reflects the problem encountered in the previous 
section of the ‘reasonable glue-sniffer’. There too, the factual issue whether the 
accused was in control is insufficient to answer the question of moral-legal 
judgment: should the accused be permitted the defence of provocation? 

In all these areas, orthodox subjectivist forms have to be manipulated to meet the 
morally contextualised need for judgment. It is this dialectic’? of form and 
substance, of orthodox subjectivism and moral contextualism, that underlies the 
law’s problems. What remains to be seen is how this dialectic relates to the broader 
one of the universal and the particular outlined in the first half of my argument. To 
that matter, I now turn. 


Living with antinomy 


I need to link the discussion of the universal and the particular, of individual-and 
social justice, on the one hand with the dilemmas of form and substance, of 
provocation and orthodox subjectivism in the criminal law, on the other. How are 
these different antinomies connected? 





76 See A. Norrie Punishment, Responsibility and Justice, n 2 above, 56-8. 
TI Rv Steane, n 9 above 
78 Seen 11 above. 


© The Modern Law Review Limited 2002 553 


The Modern Law Review [Vol. 65 


Abstract individualism and legal universalisation 


The key idea which links all this together, the judgments of Lord Edmund-Davies, 
the thoughts of Kant and Hegel, the mysterious case of the reasonable glue sniffer 
and the conflicts and problems around orthodox subjectivism, is the concept of the 
abstract individual discussed in my introductory comments.” It is the abstract 
individual, separated from the social problems that underlie crime, that is the basis 
for legal universalisation, and the threat of return to the particular. In London 
Borough of Southwark v Williams, a humane and compassionate judge confessed 
the ‘deep depression’ which accompanied denial of the necessity defence to 
Williams. To deny the defence was to stay with the universal, abstract legal 
individual and so doing to exclude the social particularity of the homeless. For 
Kant and Hegel, doyens of Enlightenment thinking, the metaphysical instinct is to 
present justice as a universal elaboration of individual freedom and reason. But 
their abstract rational individual is re-particularised as the shamed mother and 
soldier, or more generally under conditions of poverty, which relocate universal 
justice as the wrong done by one class to another. 

What about provocation and the dilemmas around orthodox subjectivism? Here 
again, it is the abstract individual that is, as it were, responsible. Legal 
individualism is couched in deliberately ‘neutral’ factual and psychological terms 
so that general or universal legal principles assume none of the particular moral 
features of the actual, social individual. The provoked person under the modern 
law is just a person who loses control, not one with a particular moral claim as to 
why he lost control. That person is then regulated by a reasonable person test 
which sets a universal standard for measuring loss of control. But the test will not 
work because it needs to know something about the particularity of the accused if 
it is to get any kind of handle on judgment. Just as Kant needs to know what to do 
with the re-particularised mother or soldier, killing out of shame, so provocation 
needs to re-particularise the reasonable person as the reasonable person who is 
impotent, addicted to glue-sniffing and the like. But then, once the process of re- 
particularisation of the universal individual is underway, it is very hard to stop it. 
The insistence on ‘value-neutral’ universalism around an abstract model of the 
individual from the very beginning means that the process of moral 
contextualisation is one that possesses no clearly articulated moral boundaries. 
Provocation involves moral categorisation in a legal environment where all the 
substantive moral categories have been neutralised in advance. 

And what finally of the problems of orthodox subjectivism? I have already said 
that legal individualism entails a seemingly neutral, factual, psychological set of 
categories. It therefore lacks the substantive or contextual moral information that 
can make criminal law judgments align with the moral judgments that are 
necessary. The ‘moral contextualists’ recognise this, and seek to supplement the 
legal categories with the additional moral information that is necessary. This is a 
particularising supplement to the universal mental states of intention, recklessness 
and the like. 


Abstract universalisation and re-particularisation 


I want to represent all the moves we have discussed in terms of the law’s claim to 
universal justice around an abstract model of the individual, and an ensuing, 
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necessary ‘return of the particular’. In London Borough of Southwark v Williams, 
the particular is there but it is rejected, at emotional cost for the humane judge. In 
Kant and Hegel, it is there, and it undermines their grand theory of a universal 
criminal justice. In provocation, the particular is introduced to make the universal 
reasonable person test work, and it ends up by overrunning it. In the debate around 
orthodox subjectivism, the particular is there as the moral contextualisation that 
says that this intention or recklessness is good, this is bad. 

Why does this happen? My argument is that the problem for law is that it is 
founded on an abstract, and therefore false or partial, universal, in the form of the 
abstract legal subject, removed from the social context of actions. The problem of 
legal universals and the return of the particular is the product of the primal 
separation between legal individual and social context. This was a historically 
engineered separation relating to the need to extricate individual legal (and moral) 
responsibility from social responsibility and arguments about what was socially 
just. It is in that sense that the separation between individual and social justice 
represents the ‘deep structure’ of criminal law debates, even if they rarely mention 
it, or see it as surplusage. It lurks as a ghostly trace, an absent presence, in the law. 

I am going to finish with my rather cumbersome and opaque dialectic, of ‘the 
universalised particular and re-particularised universal’, linking it with a well 
known aphorism of Oscar Wilde. It seems to me that demands for legal justice 
always face us with a quandary. We are urged to ‘reach for the stars’ of a universal 
justice that can transcend the partial and particular and set worldly matters to right. 
At the same time, we know enough of the ways of the criminal law, at both 
domestic and international levels, to acknowledge that its practices are already too 
much of this world to resolve our need for a transcendental justice. At the domestic 
level, we know that crime is a social problem associated with poverty, deprivation 
and poor life chances, and that criminal justice is in reality a prosaic and profane 
means of social control. At the international level we are only too familiar with the 
claim that criminal justice is the justice of the powerful, ‘victor’s justice’. We 
seem, in contrast to the universalising ideals’ urge to reach for the stars of justice, 
to be wallowing in the gutter of some very unpleasant particularities. We seem to 
be caught in a dilemma between law’s claims and its realities. However, it might 
also be said that these claims represent a genuine need and aspiration for the law. It 
might be suggested that they indicate a moment of real utopian possibility.®° They 
provide a glimpse of a judgment we should like to be able to make in a world that 
would be better than ours and for which we could strive. In that sense, legal debate 
and practice leave us, like Wilde, in the gutter but looking at the stars. 
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LEGISLATION 


Bringing Land Registration into the Twenty-First 
Century — The Land Registration Act 2002 


Barbara Bogusz* 


Introduction 


Land registration in England and Wales is embarking on a new voyage. Reforms 
proposed by the Land Registration Act 2002! (LRA 2002) seek to transport 
conveyancing into a new technologically advanced era, and remedy the 
deficiencies and limitations with the Land Registration Act 1925 (LRA 1925) 
and subsequent amending legislation. The objective of the Act, which will repeal 
the LRA 1925, is to create a truly transparent accurate and comprehensive 
Register. The Act has its origins in the consultative document entitled ‘Land 
Registration for the Twenty-First Century’ published in 1998,? which provided a 
forum for stimulated debate in this area. The joint Law Commission and Land 
Registry Report of 20013 published simultaneously with the Bill, endeavoured to 
assist in dissemination of the changes introduced by the Bill, reviewed the current 
legal position and indicated the departures from the 1998 Consultative Document. 
The purpose of this note is to consider some of the key changes that are 
introduced by the new Act to the system of land registration in England and Wales, 
and the impact the changes will have on conveyancing law and practice. Some 
aspects of the reforms, for example, reducing the number of overriding interests or 
compulsory first registration for leases over seven years duration are particularly 
welcome. These developments will undoubtedly help to simplify conveyancing 
and protect third party rights. Other changes, such as the introduction and 
development of electronic conveyancing (e-conveyancing), leave a number of 
unanswered questions relating to implementation and regulation. This will require 
further secondary legislation and a significant change in practice amongst solicitors 
before the full benefit of e-conveyancing can be brought to all property buyers. 
The introduction of e-conveyancing in the LRA 2002 continues a popular theme 
witnessed in much of the legislation introduced by the Labour Government. The 
Government, focusing on the concept of modernising the state, has demonstrated a 
keen interest in bringing the benefits of Information Technology to the public 
services and the process of government and administration more generally.‘ In this 
commitment to use new technology, the Government is seeking to meet the needs 
of both citizens and business, and not trail behind technological developments 
being used in many other European Union (EU) countries. The LRA 2002 in 
seeking to introduce this technology into conveyancing law and practice, which is 
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often regarded as outdated and rooted in medieval concepts, is an attempt to re- 
shape conveyancing to ensure its compatibility with the commercial world of the 
twenty-first century. 


The Land Registration Act 2002 in context 


Land law underwent fundamental reform as a result of the 1925 legislation. This 
was viewed as extensive but evolutionary and the limited statutory amendment 
since then has demonstrated that the legislation has stood the test of time. The LRA 
1925 incorporated many principles and practices that had developed over centuries 
and developed a comprehensive, if cumbersome, system of land registration for 
England and Wales. The LRA 2002 represents a concerted effort to deal with the 
deficiencies still remaining in the 1925 legislation and also seeks to move land law 
forward and create the necessary framework in which all registered conveyancing 
can be conducted electronically. 

Following the outcome of lengthy collaboration between the Law Commission 
and the Land Registry which led to the publication of a joint report and the laying 
of a Bill before Parliament,’ the Land Registration Act has now become law. 
Though evolutionary, the legislation seeks to be compatible with, and reflect, the 
advances in the expectations of the general public and the important role which 
new technology has in modern commerce and government. The Law Commission 
and Land Registry in their joint 2001 report concluded that ‘the public rightly 
seeks a more expeditious and much less stressful system of dealing with land’.® 
These expectations have perhaps become the norm as Information Technology has 
gained in popularity, particularly with the amount of information made readily 
accessible and also that the Internet is now used by many as a medium for 
purchasing a variety of goods and services. The Government, by paving the way 
for e-conveyancing, now seeks to extend ‘on-line’ purchasing to the final frontier. 
Land law, traditionally regarded by many lawyers as archival work and form 
filling, will be brought in to the technological revolution of the twenty-first 
century. 

The LRA 2002 is in many respects a logical development in the land law regime 
of England and Wales. Since 1990 registration of all transactions has been 
compulsory, thereby reducing the amount of land that still remains unregistered. 
The LRA 1925, drafted at a time when registration was not the norm did not meet 
the needs of a conveyancing system which has developed into requiring obligatory 
registration of all conveyancing transactions. Therefore, the Law Commission 
concluded that the principles contained within the LRA 1925 were deemed as 
providing uncertainty and a lack of clarity to all those persons who had acquired or 
were seeking to acquire an interest in land. 


Substantive objectives of the Act 


The LRA 2002 introduces a number of key changes relating to the registration of 
land. The motivation behind these changes is to promote certainty within 
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conveyancing transactions for buyer, seller and those individuals who may possess 
one of numerous third party rights. The overarching concept of the ‘mirror 
principle’, that the Land Register reflect accurately all interests in the property 
concerned, remains a fundamental one to the system of registered conveyancing 
and is strengthened by the new Act in several ways. 

The promotion of the mirror principle is vital if the Act is to achieve the 
fundamental objective of establishing a system of e-conveyancing. To enable an 
effective system of electronic dealing in land, the Register must be a complete and 
accurate reflection of the state of title in the land at any given time. Without this it 
will not be possible to investigate title on-line with an absolute minimum of 
additional inquiries or physical inspections of the property. The LRA 2002 is 
therefore revolutionary in this sense and marks a major departure from one of the 
traditional practices of property dealing. The maxim caveat emptor or ‘buyer 
beware’ is an important principle of land law. It places an onus on the purchaser to 
physically inspect the property and ask questions of the purchaser with regard to 
the occupation rights of others or of any other third party rights in the property. 
This occurs despite the fact that the land is registered. It is difficult to conceive that 
prudent purchasers will not wish to inspect the property, but in circumstances 
where they cannot, it places a heavy responsibility on solicitors to ensure that 
information is accurately compiled and that a physical inspection has occurred. It 
seems, therefore, that before any solicitor will participate in e-conveyancing, he or 
she must ensure that they have sufficient professional insurance indemnity. 


Overriding interests 


One significant step towards achieving the mirror principle has been the phasing 
out or complete removal of a number of overriding interests by the Act. The move 
towards e-conveyancing, will undoubtedly facilitate the elimination of overriding 
interests. This is because the Law Commission envisages that the majority of 
interests in land will only be capable of being created when simultaneously 
registered.” Such interest will therefore never be capable of being overriding as 
they will rely upon registration for their protection and enforcement. 

These un-registrable rights, deemed so important® that they do not require 
registration and which have to date been given statutory protection, undermine the 
concept of the ‘mirror principle’. The very fact that an individual has a right which 
cannot be discovered by inspecting the Land Register can create problems for a 
purchaser who, though prudent, has been misinformed by the vendor as to the 
presence of other persons on the property who may have acquired third party rights.? 

The Law Commission recognised that overriding interests are somewhat of a 
double-edged sword and do provide important protection to individuals who are 
often in a vulnerable position. In their joint report the Law Commission and Land 
Registry noted that: 
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Overnding interests present a significant impediment to one of the main objectives of the 
Bill, namely that the Register should be as complete a record of the title as it can be, with the 
result that the title can be-investigated entirely on-line. 10 


Yet in the next paragraph the Report states: 


The guiding principle on which it [the Bill] proceeds is that interests should be overnding 
only where it 1s unreasonable to expect them to be protected on the Register.!! 


The Act seeks to achieve a balance that reflects the needs of the parties in such 
circumstances. The legislation will continue to protect those rights, which, if not 
afforded the status of an overriding interest, could lead to the loss of a home or the 
perpetration of a fraud. Most significantly, the new Act continues to protect 
overriding interests if there is actual occupation by the claimant. This means that a 
plaintiff in the Williams & Glynn’s Bank v Boland’? position, who is unaware of a 
spouse or partners re-mortgaging of the property, would continue to be given 
protection under the new Act. This protection is very welcome. 

Claimants who are in actual occupation will be able to establish an overriding 
interest only if they have an interest which is either a beneficial interest under a 
trust or if the interest arose informally (for example, an equity arising by estoppel). 
This limitation f the type of interests capable of forming the subject matter of an 
overriding interest proved to be a controversial issue in debate at the Grand 
Committee stage within the House of Lords. In the Grand Committee Baroness 
Buscombe moved amendments to extend the categories of beneficiaries that are 
defined by the Bill.!3 The amendments were intended to bring the Bill in to line 
with Law Commission recommendations. In a previous debate,’* Baroness 
Buscombe raised the situation of a widow who acquired a life interest under a 
strict settlement in the former matrimonial home under the will of her husband. In 
such circumstances the widow would only be entitled to protection if in actual 
occupation and the property were subject to a trust for sale. If the ‘magic formula’ 
of the trust for sale is omitted from the will, then the widow will not be entitled to 
any protection in such circumstances. 

The Government’s view was that there would be comparatively few people in 
this position and therefore extending the categories of interest to cover a strict 
settlement would not be justified. Lord Bassam speaking on behalf of the 
Government concluded that there was no evidence that the Bill would lead to 
hardship.!* Though the Government’s view may be true it will be of little comfort 
to the individuals who lose their rights to remain in the property merely because 
the will was drawn up informally or without professional advice and excluded the 
creation of a trust for sale. 


Compulsory first registration for leases 


Tenants will be among the first to be affected by the Act. A lease which is for a 
duration of seven years or more will now be subject to compulsory registration 
with its own individual title. This is a substantial change from the 1925 legislation 
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which only required leases of greater than twenty-one years to be registered.!© The 
reason for this change is a practical one. In the 2001 survey of the British Property 
Federation’s Annual Lease Review!” it was found that the average lease length has 
continued to fall and is now just over 10 years. Hence the most common property 
transaction in England and Wales is now most unlikely to be recorded on the 
Register that is due to become “a complete and accurate reflection of the state of 
the title of the land at any given time”. 

Leases which are granted for a term of less than seven years will continue to 
operate as overriding interests in the same way that section 70(1)(k) of the LRA 
1925 currently provides for leases under twenty-one years. The policy behind short 
leases being overriding interests is to keep the Register free of such short leases 
because of the risk that they may clutter the Register. With the introduction of e- 
conveyancing, it will be possible to register short leases with no apparent difficulty 
and ensure that they are subsequently removed from the Register upon expiry. 
Furthermore, once electronic registration is a reality, it may be possible to register 
leases for a shorter duration than seven years, as their removal should no longer 
prove to be a problem. 

There is one question that remains following this change and that relates to the 
position of leases which are for a term of three years or less. Section 33 of the LRA 
2001 excludes such leases from being registered as a notice on the Register. 
However, such a lease can still operate as an overriding interest. Therefore a lease 
over three years, but less than seven years, in duration may be entered on the 
Register.'8 The Act seeks to encourage this, but it will not yet be compulsory.!9 
The primary reason for this encouragement is to place less reliance on the 
overriding interest for the protection of lease, but rather to ensure that the Register 
is as detailed and comprehensive as possible. This again is intended to ensure that 
interests are placed on the Register which is fully transparent and therefore 
facilitate easier e-conveyancing through the removal of such interests. If this 
proves to be successful, the Act gives the Lord Chancellor the power to enable the 
Registrar to reduce the period for compulsory registration further up to three years. 

The policy behind these provisions within the Act is to place less of an emphasis 
on overriding interests and limit them to only those situations where they are 
absolutely necessary. Where alternative means of protection are available, such as 
registration, these are to be encouraged. However, for leases less than three years it 
will be impossible for them to be protected other than by an overriding interest, 
leaving a proportion of leases which can only be discoverable through inquiry. 
Further, a lease for a period of less than three years is not required by the law of 
contract to be created by deed. Any requirement of registration of such leases 
would undoubtedly introduce new inflexibilities in to the registration arrangements 
and place additional costs and burdens on a purchaser. It is unlikely that the power 
for compulsory registration could be reduced below the three-year threshold. 
Perhaps the only alternative is for the practice of orally created leases to be limited 
and wherever possible for leases to be created for a longer period. This practice 
may be desirable if the benefits of e-conveyancing are to be fully realised. 








16 s 8 LRA 1925. However, leases for less that twenty-one years could be overriding mterests under s 
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Third party rights 


The Act will protect purchasers and make title to registered land more secure by 
simplifying the operation of the Register. This change will also enhance the 
protection afforded to third parties who have an interest over registered land. The 
major change comes through cautions and inhibitions having been dispensed with, 
and replaced with a redefinition of notices and restrictions. Under the 1925 
legislation a caution did not confer a priority on the third party, rather it gave the 
right to receive notice of dealings with the affected registered estate or charge and 
to raise objections. The LRA 2002 no longer provides for such new cautions to be 
registered but existing cautions will remain in the Register by virtue of transitional 
provisions that are contained in paragraphs 1 and 2(3) of Schedule 12. 

Notices will be used to protect encumbrances over registered land that are 
intended to bind third parties, for example a lease, easement or restrictive 
covenant. Restrictions will be used to regulate the circumstances in which a 
dealing with registered land is to be registered. Under section 34 of the Act a 
person claiming to have the benefit of an interest capable of being the subject 
matter of a notice may, subject to the formal rules, apply to the Registrar for an 
entry of an agreed or unilateral notice in respect of the interest. Section 34(3)(a) to 
(c) sets out the circumstances in which the Registrar may approve an application 
by a third party for an agreed notice. Sub-sections (a) and (b) are cases where the 
relevant registered proprietor has actually consented to entry of the notice. 
Whereas sub-paragraph (c) covers the position where the applicant has to the 
Registrar’s satisfaction established, for example, that the registered proprietor had 
granted him an easement. In such circumstances the registered proprietors consent 
is not required for registration. 

The Act also provides for the entry of unilateral notices on the Register. These 
are particularly important as they provide a large degree of protection to a third 
party. Once again, the Act through these provisions is providing for a scheme of 
registration for such third party rights whilst seeking to minimise the reliance on 
non-registrable protection. Unilateral notices can only be removed by the 
beneficiary or by another person who has applied to the Registrar and the 
Registrar is satisfied that removal is justified. A registered proprietor may move 
to cancel the notice?! and in such circumstances the beneficiary will be notified and 
given an opportunity to object. If the beneficiary does not exercise his right to 
object then the Registrar must cancel the notice.*” The Act tries to balance both 
competing interests but does so through the medium of the Register, rather than by 
other informal mechanisms such as overriding interest. Clearly these provisions 
fall within the primary objective of the legislation which is intended to facilitate e- 
conveyancing by promoting certainty and transparency of the Register. These 
provisions recognise that this can only be achieved if the Register not only 
accurately reflects all interests in land, but also provides for their removal. 
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Adverse possession 


The law on adverse possession does not readily fit within a system of compulsory 
land registration. As the law currently stands a squatter will be in adverse 
possession of land if he can extinguish the owner’s title to that land after twelve 
years, the period within which actions for the recovery of the land must 
commence.” If the proprietor fails to take any such action within the twelve year 
period, he will hold the land on trust for the squatter who may apply to be the 
registered proprietor of a new estate, where the registered land is a freehold, or as 
proprietor of the registered estate where the estate is leasehold. 

The Law Commission described adverse possession as ‘an embodiment of the 

_policy that defendants should be protected from stale claims and that claimants 

should not sleep on their rights’.2> Though the changes which are introduced by the 
Act to the law on adverse possession cannot be considered as being radical when 
considered within the overall context of the changes which are introduced to the 
conveyancing process, they will make claims by squatters more difficult to 
substantiate. There are two reasons for the inclusion of these changes within the 
Act. Firstly, it is perceived that it has become too easy for a squatter to acquire title 
to the land. The twelve year limitation period, though not an inconsiderable period 
of time does not defeat all claims for adverse possession. Secondly, it is difficult to 
justify the continuation of the principle in relation to registered land. As the Law 
Commission stated in its 1998 Report ‘where title is registered, the basis for title is 
primarily the fact of registration rather than possession’.?6 

The essence of the new scheme is that a squatter will be able to apply to be a 
registered proprietor after 10 years adverse possession.27 However, once any 
application is lodged the registered proprietor will be notified of the application 
and will, in the majority of cases, be given the opportunity to object to it. If such an 
objection is lodged, then the application will automatically fail.28 This, however, 
will not be the conclusion of the matter. The proprietor will still need to take steps 
to regain possession of the property and evict the squatter or otherwise regularise 
his position within two years. If the squatter continues to remain in adverse 
possession after two years, he will be entitled to be registered as the proprietor.” 
Though it is difficult to forecast with absolutely certainty, it appears that a claim 
for adverse possession will rarely succeed under the new statutory regime. It is 
hard to conceive that a registered proprietor will object to a claim after ten years, 
but then fail to take any action to regain possession of the land within the next two 
years. 

The legislation undoubtedly marks a shift in balance in favour of the proprietor. 
It has been viewed as merely redressing the balance which to date has favoured the 
squatter.*° This is a welcome development both morally and legally. From a moral 
perspective adverse possession has been difficult to justify on the grounds that 


r 








23 Fora discussion of this point see the judgment of Neuberger J in J A Pye (Oxford) Holdings Lid v 
Graham [2000] Ch 676. - 

24 ss 15 and 17 Limitation Act 1980 i 

25 Law Com No 271, para 2.71. For further discussion detail of why the doctrine of adverse 
possession actually exists see para 2.71-2.73 of the report.’ 

26 Law Com No 254, para 10.11. 7 

27 s 96 LRA 2002, ‘ 

28 $s 98(1) LRA 2002 

29 3: 98(4) LRA 2002. 

30 Lovells Property Newsletter, September 2001. 
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ownership of land should be based on more than merely factual possession for an 
arbitrary period and that the squatter has the necessary animus possidendi 
(intention to possess).3! In Powell v McFarlane Slade J saw factual possession as 
being determined by reference to the ‘nature of the land and the manner in which 
the land is commonly used or enjoyed’ .32 The case law has continually viewed the 
erection of fencing or any act of enclosure of the land?? as being sufficient for 
adverse possession. This is a difficult concept to accept, that minor acts which 
neither improve the land nor require any significant expenditure, are deemed 
sufficient to acquire an estate in the land. The changes introduced by LRA 2002, 
affording the owner the opportunity to object to a claim for adverse possession, 
even if such acts of enclosure have occurred, is undoubtedly welcome. 

From a legal perspective, the Act reflects the true position that the basis of title 
to registered land is the fact of registration and is not based (as is the case in 
unregistered land) on the concept of possession. The Act intends to ensure an 
accurate register and restricting adverse possession in this way is necessary to the 
achieve this. Adverse possession is therefore difficult to validate in the way it 
perhaps was in 1925. Arguments justifying adverse possession such as preventing 
the neglect of land or that there was a social need for wider land ownership are not 
so relevant today in a property owning democracy. Land ownership is not limited 
to a small proportion of the population, who, as was progressively becoming the 
case, did not have the resources to maintain the quality and value of their land. 
Adverse possession had a role to play when feudal landowners could no longer 
manage the estates they owned and when there was a need for some form of land 
redistribution. 

Adverse possession with this egalitarian dimension is difficult to justify, at least 
in its present form, within a jurisdiction where land prices are high and the 
commercial market in land is particularly buoyant. The concept of alienability of 
land, which went to the heart of 1925 legislation, is very much a reality today. The 
economic reality of land being an important commercial commodity, that is freely 
and widely traded, makes adverse possession appear to be a very outdated concept. 
In this sense the LRA 2002 has very much lived up to the objectives of the Law 
Commission’s Consultation Document of 1998 and as far as adverse possession is 
concerned, brought land registration in to the twenty-first century. 


The introduction of e-conveyancing 


The joint Law Commission and Land Registry consultation document of 2001 
states that that the primary objective of the Bill is to ‘create a framework in which 
it will be possible to transfer and create interests in registered land by electronic 
means’.** The report noted that the essential feature of electronic conveyancing is 
that it will require a comprehensive and current system of land registration.35 The 
substantive land law changes outlined above are intended to provide the structure 
for this to be achieved. One further impact of e-conveyancing will be the removal 


ts et se 

31 For a discussion of what amounts to the anmus possidendi see Powell v McFarlane (1997) 38 P & 
CR 452 at 470 per Slade J 

32 ıbid at 471. 

33 See for example Seddon v Smuth (1877) 36 LT 168 at 169 per Cockburn CJ who stated that ‘Enclosure 
is the strongest possible evidence of adverse possession.’ 

34 Law Com No 271, para 1.10. 

35 ibid. 
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of the ‘registration gap’ between transfer and registration of title. This eliminates 
the issues raised by the defendant in Abbey National v Cann% where the plaintiff 
claimed an overriding interest that had priority over the mortgage. Mrs Cann’s 
actual occupation began before the mortgage was registered and crucially before 
the purchase of the property was completed.?’ This was rejected by the House of 
Lords as giving rise to an overriding interest and their Lordship’s decided that the 
mortgage had priority from the moment of creation and not from the point of 
registration. With the introduction of e-conveyancing such confusion should be 
eliminated and the registration gap ‘filled’ with registration of the mortgage taking 
place immediately upon completion. Though important, all these amendments 
outlined are only half the picture. In addition to these substantive developments, 
changes in both practice and procedure to the traditional rules of land transfer will 
be required if e-conveyancing is to function efficiently. 

The framework of the electronic system will be based on the abolition of the 
numerous legal rules requiring land transfer documents to be in writing and signed, 
so far as this is necessary to facilitate the use of an electronic system. Section 53 of 
the Law of Property Act 1925 and section 2 of the Law of Property (Miscellaneous 
Provisions) Act 1989 impose strict requirements in respect of contracts for the sale 
or disposition of any interest in land. All such contracts must be made in writing 
and must be signed by or on behalf of the parties to the agreement. 

Clearly in a system of e-conveyancing this will no longer be appropriate. The 
Act deals with this to some extent through section 91. This provision does not 
disapply the formal statutory or common law requirements relating to deeds and 
documents but rather deems compliance with them. Therefore, the electronic 
document is treated as being in writing and where appropriate will be treated as a 
deed. Though a significant development, section 91 is merely a preparatory step 
towards creating an efficient system of e-conveyancing. Issues relating to the 
authentication of documents and in particular the use of the ‘digital signature’ raise 
the need for an efficient computer system being developed for attaching digital 
signatures to the relevant documents. Furthermore, the success of these reforms 
will also be largely dependent upon the security and reliability of e-conveyancing. 
In the world of e-commerce generally, security fears are currently delaying 
advances in this new legal electronic era, and it remains to be seen whether the 
digital signature will be put to greater use more generally once the system of e- 
conveyancing is up and running.*® 

The development and introduction of such a computer network is not dealt with 
in any significant detail by the Act. It is anticipated that subordinate legislation will 
set out further the detailed technical, practical and legal arrangements concerning 
this. Under s.8 Electronic Communications Act 2000, the Lord Chancellor has 
been given the power to disapply — by means of secondary legislation — any 
statutory regulation that requires a transaction to be carried out in a specific way. 
For example, this would include the requirement that a sale of land must be in 
writing and signed by all parties, or the need for transfer of land to be by way of a 
deed. Limited progress has already been achieved on introducing the necessary 
secondary legislation and a draft order has been published, with the Lord 





36 [1991] 1 AC 56. 

37 The vendor merely letting her move in some of ber possessions early 

38 The issue of secunty for electronic signature 1s currently causing some concern for solicitors who are 
questioning its viability. See L. Moloney ‘Writing not yet on the wall for digital signatures’ The Times 
12 March 2002 p. 28; Gerrard, M. ‘E-asy as Houses’ The Law Society Gazette April 19 2001 available 
at <http//www lawgazette.co uk/features/main featurearticleframe.asp?ArticleIDa37 > 
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Chancellor's department taking responsibility for the consultation process that 
accompanied publication of the draft order. 

The Law of Property (Electronic Communications) Order was published in 
March 2001 for a consultation process that is being co-ordinated by the Lord 
Chancellor’s department.3? The purpose of the draft order is to remove the legal 
obstacles that may prevent the use of electronic forms of communication in 
relation to dealings with land. Those obstacles are the formal requirements that 
apply to most dispositions of Jand and to contracts for the sale or other dispositions 
of land. These formal requirements are of different kinds. First, it is normally 
necessary to use signed writing to create or dispose of any interest in land, whether 
legal or equitable.*° Secondly, most conveyances of a legal estate in land have to 
be made not only in writing but also by deed.*! Thirdly, most contracts for the sale 
or other disposition of land can only be made by signed writing and must meet 
certain other conditions.‘? It is necessary to ensure, therefore, that these formal 
requirements are no longer a bar to those conveyancing transactions which could 
be conducted in electronic form.*? At the same time, it is also necessary to ensure 
that the security of title to registered land, which HM Land Registry guarantees 
under the provisions of the Land Registration Act 1925,44 is not compromised 
through the move to e-conveyancing. 

There are no plans to extend electronic conveyancing to dealings with 
unregistered land except in relation to (i) dispositions of unregistered land which 
trigger compulsory first registration of title, and (ii) contracts to make a disposition 
of unregistered land. There are two solid reasons for this. Firstly, there are 
concerns relating to the method of secure storage of electronic instruments dealing 
with unregistered land. Secondly there seems little practical point in making the 
necessary legislative changes given the fact that unregistered conveyancing has at 
best a very limited future. The position today is that most dispositions of 
unregistered land now trigger compulsory first registration of title.45 

Though the consultation process has concluded the Lord Chancellor’s 
Department is yet to publish the final conclusions. The order, if and when it is 
implemented, will be important for two reasons. First, it will provide the practical 
framework for lawyers who will use e-conveyancing. Secondly, and perhaps most 
importantly, the order will change irrevocably the operation of land law in England 
and Wales. The antiquated system of manual form filling will be swept aside in 


39 See <http:/Avww.lcd.gov.uk/consult/general/e-conv.htm > for further information on the consultation 


process. 

40 Law of Property Act 1925, s 53(1Xa). See also n 44 below. 

41 Law of Property Act 1925, s 52(1). A deed must make it clear on its face that ıt 1s a deed and must be 
validly executed: see Law of Property (Miscellaneous Provisions) Act 1989, s 1(2). The requirements 
for execution vary according to the person or body making the deed However some form of 
subscription 1s required, as is delivery of the deed. 

42 Law of Property (Miscellaneous Provisions) Act 1989, 82. The order will insert a new section 2A ito 
the Law of Property (Miscellaneous Provisions) Act 1989. This section lays down how a contract for 
the sale or other disposition of either registered or unregistered land is to be made in electronic form. 
It contains provisions that are intended to ensure that such a contract has exactly the same effect as 
one made on paper. 

43 The draft order will legalise electronic transfers by ıntroducıng a new section 144A that enables 
certain dispositions to be effected electronically when they would otherwise have to be made in 
writing oc by deed. It provides that, by meeting the requirements specified in the section, the parties to 
an electronic document are taken to have complied with the requirements for a written document or a 
deed that are laid down in other statutes. 

44 See s 83 (as substituted by the Land Registration Act 1997). 

45 See Land Registration Act 1925, ss 123, 123A. 
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favour of electronic forms, thereby creating a more dynamic market in land 
transfers which is not just limited to these shores. The new legislation is therefore 
important in the wider European context by providing a framework for the 
development of an internal market in land across the European Union where the 
move towards e-conveyancing is also gathering pace. 


E-conveyancing in a European context 


The provisions relating to e-conveyancing will, for the first time, make the transfer 
of land in England and Wales subject to provisions contained within two European 
Directives. The Directive on Electronic Commerce* and the Directive on 
Electronic Signatures‘? have both been incorporated into domestic law through 
the Electronic Communications Act 2000. The implementation of these Directives 
will have a knock-on effect of improving access to land information to purchasers 
anywhere within the internal market. Currently, European property markets are 
predominantly national. Providing such access to on-line information may 
facilitate lending institutions to operate beyond national boundaries and foster a 
European market in mortgage services. Further, increased competition between 
international lenders could lead to more competitive mortgage rates for the EU 
citizen. High speed cross-border euro payments, through real time money transfers 
are already a reality, directly as a result of an agreement between the European 
Central Bank and the Bank of England. The creation of a real internal market in 
land would give an added dimension to the free movement of capital within the 
Internal Market. 

The European Union has identified the importance of electronic commerce for 
the internal market as a growth area. In its Directive on Electronic Commerce the 
EU promotes the development of a legal framework for information society 
services, thus eliminating internal frontiers allowing the free movement of services 
and establishment. This Directive together with the Directive on Electronic 
Signatures has had an indirect impact on the issue of electronic conveyancing of 
registered land. The Electronic Communications Act 2000, implementing these 
two Directives, contains provisions which will remove limitations on storing data 
in formats other than on paper, so facilitating the use of electronic communication 
and electronic storage of data for conveyancing purposes.*® The initial motivation 
for this is reflected in the primary objective of the Act, where electronic 
conveyancing would facilitate the maintenance of the Register as reflecting an 
accurate state of the title of the land in any given period, thereby allowing on-line 
inspections by lawyers in any Member State. 

As part of the process towards achieving this objective, the Land Registry is 
currently involved in a European Commission funded programme entitled “The 
European Land Information Service’.49 The purpose of this project is twofold. 
Firstly it examines methods for improving access to, and expanding the use of, 








46 Directive 2000/3 1/EC of the European Parliament and of the Council of 8 June 2000 on certain legal 
aspects of information society services, in particular electronic commerce, in the Internal Market. OJ 
L 2000/178 1, 16 

47 Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a 
Community framework for electronic signatures. OJ L 2000/13 12, 20. 

48 s38 Electronic Communications Act 2000. 

49 Further information about this pilot project can be found on the Land Registry website at <http:// 
www.landreg. gov.uk/pressoffice/default asp?fl= 1 &pubid=LRP03/02 >. 
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public sector information within the Internal Market. Secondly, the programme is 
evaluating how such information can be utilised more widely through the increased 
dynamism of the digital content market. The Land Registry of England and Wales 
together with the equivalent bodies in several other EU Member States*? and 
Accession States*! are participating in the programme. This pilot programme is an 
important step forward to improving international access to property registers. The 
project will additionally endeavour to find common principles for collecting and 
storing property related information, such as agreed principles for access to data, 
and a common legal and regulatory framework. However, though an exciting 
project, any formal conclusions are clearly several years away from being a reality. 


Conclusions 


The enactment of the LRA 2002 will undoubtedly revolutionise land law and 
conveyancing law and practice. The Act is merely the first, though perhaps the 
most important part, of a modernisation process which ultimately could witness the 
development of an internal market in land law and related mortgage services 
within the European Union. Furthermore, the reform of many archaic principles 
and procedures demonstrates progression in the Government’s underlying objec- 
tive of modernising the state and its administrative structure. The LRA 2002 
tackles the deficiencies in the system of land registration in a co-ordinated and 
structured manner. This is to be applauded, and nothing less would be expected 
from legislation that has its roots in two detailed reports and a very wide 
consultation process. 

The central purpose of the new Act being the introduction of e-conveyancing, 
means this acts as a hub for all other developments. The particular importance of 
the mirror principle to registered e-conveyancing underpins all the substantive 
amendments. Yet the Act does not appear to have provided a clear and 
comprehensive framework for the operation of e-conveyancing. There is still a 
need for additional secondary legislation, and some practitioners are already 
voicing concerns over the security of electronic signatures and the format which 
on-line searches will take.5? These can be explained, partly at least, as an initial 
reluctance arising out of a step in to the unknown. However, they must also be 
regarded as legitimate concerns of the profession who will be charged with 
implementing this new system. The Lord Chancellor’s Department must listen to 
the practitioners when devising the regulatory framework within which e- 
conveyancing operates if this is to bring the benefits which the Law Commission 
and Land Registry have identified. 





50 These include Austria, Finland, The Netherlands and Sweden 

51 Currently only Lithuama but Poland is also embarking on a programme of computerisation for its 
system of land registration. 

52 See n 38 above. 
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Stem Cells, Superman, and the Report of the Select 
Committee 


Roger Brownsword* 


Introduction 


In 1998, the Wisconsin-based biologist James Thomson announced that his 
research group bad made a major breakthrough by successfully isolating human 
embryonic stem cells (hES cells). On this side of the Atlantic, too, there have been 
important developments, both scientific and regulatory. Most recently, in February 
2002, the Human Fertilisation and Embryology Authority announced that, pursuant 
to the Human Fertilisation and Embryology (Research Purposes) Regulations 
2001,! it had issued the first licences in the United Kingdom for basic hES cell 
research to be undertaken. Why have these, and similar, announcements prompted 
a sense of great excitement and anticipation but also, and in just about equal 
measure, a sense of tremendous anxiety and deep concern? Attempting to answer 
such questions, a House of Lords Select Committee has recently published the 
most detailed review yet in the United Kingdom of the science and ethics of stem 
cell research and ‘the regulatory issues to which it gives rise.? 

First, why the excitement? Stem cells are special because they are a potential 
source of new cells — for example, blood stem cells will replenish blood cells, 
neural stem cells will replenish brain cells, skin stem cells will replace skin, and so 
on. ES cells, however, are special because they are still in a so-called pluripotent 
state. As pluripotent stem cells, hES cells have the potential to develop into any 
one of the 200 or so human cell types and, in natural development, they will duly 
differentiate in this way. Those stem cells that have already developed to perform 
one or more specialised functions are called ‘adult’ stem cells (regardless of 
whether they are located in an adult person); and, whilst adult stem cells might 
have a number of possible differentiated functions — and, thus, are multipotent — 
the othodox view is that their function in the human body is relatively stable. In 
other words, whilst say blood stem cells might be able to regenerate blood cells, 
they are not thought to have the capacity to regenerate brain cells; and, similarly, 
neural stem cells are not thought to have the capacity to regenerate blood cells. 

Having isolated, purified and cultured hES cells, the next step is to seek to 
understand and simulate the mechanisms by which they differentiate to become 
specialised adult stem cells. The importance of such an advance in our knowledge 


* Professor of Law, University of Sheffield and one of the two specialist advisers to the House of Lords 
Select Commuttes on Stem Cell Research. The views expressed in this paper are my own. In no sense am I 
speaking for the Commuttee collectively or for any of its members personally. Drafts of this paper were 
presented at the University of Hull and at the ALT annual conference; I am grateful for comments made by 
participants. 

1 SI 2001 No. 188. 

2 Stem Cell Research (London: HMSO, February 2002) HL Paper 83(1) (Report) and 83(ii) (Evidence). 
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is explained by Thomson, the pioneering hES cell researcher, in the following 
way: 
As developmental biologists become more accomplished at directing hES cells to specific 
cell types, the differentiated derivatives of the cells should have an important role in 
developing new therapies. Large, purified populations of bES cell-derived cells, such as 
heart muscle cells or neurons, could be used to screen for new drugs. Purified, normal 
human cells would allow accurate screening of candidate drugs, greatly reduce the need for 
animal testing during the early screening process, and accelerate drug discovery. 
Differentiated derivatives of hES cells also could be used to test for possible toxic side 
effects of drugs identified by other methods, and hES cells would be particularly useful for 
identifying compounds that interfere with normal development. 
Finally, differentiated derivatives of hES cells could be applied to transplantation therapies 
for treatment of a range of human diseases. ... Numerous diseases might be treated by this 
approach, including heart disease, juvenile-onset diabetes, Parkinson’s disease, and leukemia.? 


Interestingly, in contrast with the stem cell debate in the United Kingdom, 
Thomson identifies the drug development implications first, before going on to 
highlight the possibility of cell-based transplantation therapies for serious 
diseases.* 

If cell-based therapies were to be delivered in future health care regimes, the 
current thinking is that this might be sourced in one of two ways. One way would 
be to draw on cell lines held in a national cell bank; it is unlikely that the bank 
would hold lines that would be perfect matches for patients but they would aim to 
hold at least some lines that would be close enough to serve. The other way would 
be to use the patient’s own tissue, and then generate a custom-made embryo and 
ES cells using cell nuclear replacement (CNR) technology.° Such bespoke cells 
should be perfectly compatible with the patient and, in many popularised and 
schematic accounts, this is seen as the answer to degenerative diseases. For 
example, a patient suffering from Alzheimer’s disease supplies some tissue, say, 
skin cells; they are reprogrammed using CNR; ES cells are derived from the CNR- 
embryo and cultured to differentiate into millions of brain cells which are then 
transplanted into the patient. 

So much for the promise and the excitement, but why the concern arising from 
developments in hES cell research and its regulation? Briefly, even though we 
seem to be on the cusp of a medical revolution, the price that we pay for deriving 
bES cells from an embryo is the destruction of that embryo which, at this point, 
will have been developing for some 5—6 days. Thus, the procedure is not quite 
comparable to, say, pre-implantation diagnosis (PGD) where a cell can be 
subtracted from the developing embryo without jeopardising the viability of that 
embryo — although, of course, where PGD reveals an abnormality, the embryo will 
be discarded and duly destroyed. The vast majority of the embryos terminated by 
stem cell researchers will be donated by couples who no longer require them for 
IVF purposes. To be sure, they would have been destroyed anyway; but they are 
now destroyed in a research (or, at a later stage, therapeutic) programme rather 





3 J.A. Thomson, ‘Human Embryonic Stem Cells’ in S Holland, K. Lebacqz and L. Zoloth (eds), The 
Human Embryonic Stem Cell Debate (Cambridge, MA MIT Press, 2001) 15, 21-22 

4 We might also note the reluctance in Warnock (note 10 below) to make human embryos available for 
routine testing of drugs Gin para 12.5) 

5 Cell nuclear replacement (CNR), or somatic cell nuclear transfer (SNT) mvolves mtroducing the 
nucleus from an adult cel] into an enucleated egg. The engineered egg, retaining its own 
mitochondrial DNA but otherwise drawing its DNA from the inserted nucleus, is then electronically 
stimulated to develop into a CNR-embryo. 
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than as surplus to reproductive requirements. Where CNR is used, an embryo that 
has been specially created for research (or, at a later stage, therapeutic) purposes is 
once again destroyed at the 5—6 day stage. Clearly, then, if we believe that the 
human embryo has a special value or dignity, these procedures for disaggregating 
embryos will require some very considerable justification; and the utilisation of 
CNR, which is associated with ‘cloning’, will serve only to aggravate these 
concerns. 

Although Europe is a patchwork of rapidly changing regulatory provisions in 
relation to research on human embryos,® the concerns just sketched are widely held 
and they are articulated most prominently in Article 18 of the Convention on 
Human Rights and Biomedicine.” According to Article 18(2), the creation of 
buman embryos for research is categorically prohibited; and, Article 18(1) 
provides that, where the law permits research on human embryos (created for some 
other purpose as in an IVF programme), then ‘it shall ensure adequate protection of 
the embryo’. In the absence of any guidance as to the meaning of ‘adequate 
protection’, we might translate the Convention as requiring that human embryos 
should be treated with respect.8 

It is in this broader European and international setting that we should consider 
how we came to be where we are; and how the Select Committee’s Report? fits into 
this picture. We can also consider where we are going; and whether the United 
Kingdom can defend its permissive but explicit regulatory position against its 
critics. This comment will look, first, at the principles underlying the regulatory 
position in the United Kingdom coupled with the extension to the approved 
purposes for research on human embryos; and then the four principal objections to 

itting hES cell research will be reviewed before offering some thoughts about 
the likely focal points for future ethical and regulatory debates. 


Research on human embryos: the principles underlying the 
regulatory position in the United Kingdom 


The regulatory story begins in the United Kingdom with the Committee of Inquiry 
into Human Fertilisation and Embryology (the Warnock Report).!° Contro- 
versially, Warnock took the view that research on human embryos was morally 
permissible; and some members of the Committee (in fact, just a majority) were 
prepared, even then, to sanction the creation of embryos for research. However, as 
a counterweight, it was emphasised that the human embryo has a special status and 
should not regarded as simply a ball of cells. 

Despite considerable Parliamentary unease about licensing research on human 
embryos, the Government took forward the main thrust of Warnock’s recommen- 





6 See D Beyleveld and S.D. Pattinson, ‘Embryo Research in the UK: Is Harmonustaton ın the EU 
Needed or Possible?’ ın M.B. Friele (ed), Embryo Experimentation in Europe (Bad Neuenahr- 
Abrweiler Europaische Akademie, 2001) 58; and Report (n 2 above) Chapter 7. 

7 ‘This is sometimes referred to as ‘the Bioethics Convention’. Its full title us the Convention for the 
Protection of Human Rights and Dignity of the Human Being with Regard to the Application of 
Biology and Medicine: Convention on Human Rights and Biomedicine (Oviedo, April 4, 1997). 

8 Within the EU, see, too, the Opinion on Ethical Aspects of Human Stem Cell Research and Use 
adopted by the European Group on Ethics in Science and New Technologies (Paris, November 14, 
2000) (revised edition, January 2001). 

9 See n 2 above. 

10 Cmnd 9314 (1984). 
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dations by enacting the Human Fertilisation and Embryology Act 1990.!! The 
legislation is complex; it was never easy to interpret; and, against a moving 
scientific background, the task of interpretation and application does not become 
any easier. Nevertheless, the governing policy and the key regulatory principles 
underlying the legislation are reasonably clear. The governing policy is that, if 
embryos are to be available for research, it is better to regulate such research 
openly and effectively. This demands that the legislation declares quite explicitly 
(for the guidance of scientists and funders as well as for the re-assurance of the 
public) what is lawful and what is not; and it calls for a dedicated regulatory body 
(the HFEA) to license and monitor such research. So far as research on embryos is 
concerned, the three central principles are: 


è that the HFEA should license such work only if it is necessary (the necessity 
principle); !2 

è that, if the HFEA is satisfied that such research is necessary (because it cannot 
be done in any other way), then a licence should be granted only if the particular 
activity is judged to be necessary or desirable in relation to one of the approved 
statutory purposes (this principle involves a sense of proportionality and good 
purpose);!3 and 

è that, in no circumstances, should research on embryos run beyond 14 days or the 
appearance of the primitive streak.'4 


In the 1990 legislation, five purposes, are listed as approved. These are: 


(a) promoting advances in the treatment of infertility, 

(b) increasing knowledge about the causes of congenital disease, 

(c) increasing knowledge about the causes of miscarriages, 

(d) developing more effective techniques for contraception, [or] 

(e) developing methods for detecting the presence of gene or chromosome 
abnormalities in embryos before implantation. 


The Act also provides that research may be licensed ‘for such other purposes as 
may be specified in regulations’.15 However, this enabling provision is limited: the 
said ‘other purposes’ must be designed to ‘increase knowledge about the creation 
and development of embryos, or about disease, or enable such knowledge to be 
applied’ .! 


11 During the period between Warnock and the 1990 Act, attempts were made to prohibit all embryo 
research, including Enoch Powell’s Unborn Children (Protection) Bill in 1985. 

12 Sched 2, para 3(6) 

13 Sched 2, para 3(2). Compare the Opinion of the European Group on Ethics in Science and New 
Technologies, n 8 above para 2.7- 
In the opinion of the Group, in such a highly sensiuve matter, the proportionality principle and a 
precautionary approach must be applied. it is not sufficient to consider the legitmacy of the 
pursued aim of alleviating human sufferings, it is also essential to consider the means employed. In 
particular, the hopes of regenerative medicine are still very speculative and debated among scientists. 
Calling for prudence, the Group considers that, at present, the creation of embryos by somatic cell 
nuclear transfer for research on stem cell therapy would be premature, since there is a wide field 
of research to be carried out with alternative sources of human stem cells (from spare embryos, foetal 
tissues and adult stem cells). [Phrases in boid as per emphasis of original]. 

14 ss 3(3Xa) and 3(4) 

15 Sched 2, para 3(2) 

16 Sched 2, para 3(3). 
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Extending the purposes 


Under the 1990 provisions, three applications to carry out stem cell research on 
human embryos were in fact licensed; but, such licences were exceptional and, of 
course, they could be granted only where the research activity was judged to be 
necessary or desirable in relation to one of the five original approved purposes. 
Given that these purposes are mainly concerned with research that is aimed at 
improving (or disimproving) the chances of successful reproduction, they are far 
too narrow to support the range of ends now contemplated by stem cell researchers. 
It follows that the licences recently announced by the HFEA could not have been 
issued under the original terms of the 1990 legislation. Accordingly, following a 
consultation exercise jointly conducted by the HFEA and Human Genetics 
Advisory Commission,!’ and an important report by an expert group chaired by the 
Chief Medical Officer,!8 the Government decided to extend the purposes in order 
to open the way for stem cell research to deliver on its apparent potential. 

There were two ways in which the Government might have sought to extend the 
purposes: (i) by issuing Regulations drawing on the enabling provisions in the 1990 
Acti’ or (ii) by drafting a bespoke statutory amendment to the 1990 Act.” Not 
altogether surprisingly, the Government chose the first of these options, putting the 
Human Fertilisation and Embryology (Research Purposes) Regulations 2001?! 
through in the period December 2000 to January 2001. The new Regulations 
virtually ‘copy out’ the terms of the enabling provisions adding the following three 
new purposes to the original five: 


(a) increasing knowledge about the development of embryos, 

(b) increasing knowledge about serious disease, or 

(c) enabling any such knowledge to be applied in developing treatments for 
serious disease. 


Coming to these Regulations without any explanation, one would be unlikely to 
appreciate that they were designed to facilitate stem cell research, nor would it be 
apparent that licences for embryonic research using CNR might be approved under 
these purposes. Parliamentarians, however, were fully apprised as to the 
significance of these Regulations. Thus, introducing the debate on the Regulations 
in the House of Lords, Lord Hunt said: 


The principle and law that were established in the 1990 Act are clear. Embryo research may 
be allowed now, but only for conditions such as infertility, contraception and congenital 
disease, including cystic fibrosis and haemophilia. The question before the House today is 
whether those purposes should be extended to include serious diseases such as Parkinson’s 
disease, Alzheimer’s disease, cancer and diabetes — a provision anticipated and included as a 
regulation-making power in the 1990 Act 








17 Cloning Issues in Reproduction, Science and Medicine (December 1998). 

18 Stem Cell Research: Medical Progress with Responsibility (London: Department of Health, June 
2000) 

19 See n 15 above and n 16 above. 

20 Effectively, as the Government subsequently chose to do with the Human Reproductive Clomng Act 
2001. 

21 SI 2001 No 188. When asked to justify the use of Regulations rather than primary legislation, Yvette 
Cooper (the Parliamentary Under-Secretary of State for Health) simply responded that the 1990 Act 
gave the Government the power to extend the approved purposes by Regulation, see Hansard (HC) 
November 17, 2000, Col 1176. 


572 © The Modern Law Review Limited 2002 


July 2002] Stem Cells, Superman, and the Report of the Select Committee 


That question arises because the late 1990s saw developments in cell nuclear replacement 
technology in animals and because of the announcement in the US of the extraction of stem 
cells from a human embryo.” 


A fierce, full, lengthy, and extremely high quality debate ensued in the Upper 
House.2 On one side, Lord Alton and his supporters proposed that the Regulations 
should be rejected until a Select Committee had had the opportunity to examine the 
implications of what was now being brought forward. This amendment was 
defeated and, in the event, a compromise proposed by Lord Walton was accepted. 
Under this amendment, the Regulations were approved but a Select Committee 
was set up to consider their implications. Although the HFEA did not formally 
undertake to put any ‘new purpose’ applications on hold until after the Select 
Committee had reported, in fact, no licences under the Regulations were granted 
prior to the publication of the Report. 

While the Select Committee was deliberating, the Pro-Life Alliance launched a 
much publicised judicial review challenging the HFEA’s claimed jurisdiction to 
regulate CNR research.” Shortly after the Court of Appeal rejected this challenge, 
the Select Committee reported and, broadly speaking, endorsed the spirit and intent 
of the new purposes. Almost at once the HFEA began to issue licences under the 
new purposes and funding bodies announced that money for hES cell research 
would now be released.” 

Was the Select Committee right to take this view? Is the extended regulatory 
framework fit for the purpose and proof against reasonable objection? 


The Select Committee and the four principal objections 


The debate in the House of Lords foreshadowed the principal objections to the 
Regulations that were to be rehearsed in the voluminous evidence taken by the 
Select Committee. Essentially, there are four recurring objections: one scientific, 
one ethical, one practical, and one legal. 


The scientific objection 


During the House of Lords’ debate on the Regulations, it was forcibly suggested 
that new research was coming through to challenge the ruling view that adult stem 
cells have a relatively limited and specialised range. And, as the Select Committee 
sat, evidence was regularly adduced to add plausibility to the possibility that adult 
stem cells might be much more plastic than is generally assumed.” If the claims 
for the potency of adult stem cells are made out, the objection runs, surely it would 
be better to direct research into this channel rather than into hES cells. After all, if a 
patient’s own adult stem cells are the starting point for that person’s therapy, then 





Hansard (HL) January 22, 2001, Cols 16-17. 

The debate on the Regulations ran for some seven hours and involved over 40 speakers. 

See nn 50 and 52 below. 

J. Meek, ‘Millions in grants for embryo stem cell research’ The Guardian, February 28, 2002, 2. To 
underime the pomt made in the text: there was no understanding that the HFEA would suspend 
applications under the Regulations until after the Commuttee had reported (although the HFEA did 
undertake not to issue licences for CNR until after the Pro-Life Alliance case was resolved). The fact 
that the HFEA met on the very same day that the Select Committee reported was purely a 
coincidence 

26 See, in particular, Dr Elizabeth Allan’s Memorandum, Evidence (n 2 above) 306. 
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there should be no risk of rejection when they or their derivatives are re-introduced 
into the patient. 

The Select Committee could have dealt with this issue quite shortly. It could 
have simply said, for example, that the weight of scientific evidence presented to 
the Committee overwhelmingly supported a ‘dual track’ complementary approach 
to stem cell research, with work being conducted on both adult and hES cells.?7 
Moreover, the Committee had evidence from a number of leading international 
adult stem cell researchers, each of whom subscribed to the dual track approach.?8 
Equally, the Select Committee could have kept the issue at arm’s length by 
pointing out that the necessity principle, which is at the heart of the legal 
framework, means that the HFEA will have to keep this issue under review anyway 
— in a sense, the operative question is not whether the Select Committee judges that 
research on hES cells is a poor investment of scientific resource, it is whether the 
HFEA is persuaded that the research can be done in no other way. Taking this 
approach, the Committee could have made the telling point that, if the proponents 
of one track adult stem cell work are right, it will soon become clear that research 
on embryos is unnecessary and the HFEA will decline to issue licences for such 
hES cell research. However, the Committee eschews such short responses, 
dedicating a whole chapter to a detailed and extremely careful consideration of the 
relative advantages and limitations of research-leading-to-therapy focused on, 
respectively, adult and embryonic stem cells. One of the most interesting points 
made here is that, even if research is focusing on adult stem cells, ‘ES cells provide 
the only realistic means at present of studying the mechanisms and control of the 

of differentiation and dedifferentiation’. In other words, if therapies 
derived from adult stem cells involve some reverse engineering (dedifferentiation) 
before being redirected (differentiated), ES cells provide a crucial point of 
comparison along the way. At the end of this discussion, the Committee concludes 
that, whilst recent research on adult stem cells looks promising and should be 
strongly encouraged by funding bodies and Government, the dual track approach is 
essential if maximum medical benefit is to be obtained. 


The ethical objection 


For a Select Committee of non-scientists, chaired by the Bishop of Oxford, one of 
the leading issues was bound to be whether the destruction of embryos for research 
purposes could possibly be consistent with the principle of respect for the embryo?! 
or (per Warnock??) recognition of its special status. The Committee’s central 
conclusion on this issue is expressed in the following terms: 


Whilst respecting the deeply held views of those who regard any research mvolving the 
destruction of a human embryo as wrong and having weighed the ethical arguments 
carefully, the Committee is not persuaded, especially in the context of current law and social 
attitudes, that all research on human embryos should be prohibited 33 





31 For an attempt to give this pmociple some meaning, see K. Lebacgr, ‘On the Elusive Nature of 
Respect’ in S. Holland, K. Lebacqz and L. Zoloth (eds), The Human Embryonic Stem Cell Debate 
(Cambridge, MA. MIT Preas, 2001) 149. 

32 Seen 10 above. 

33 Report, para 4.21. 
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Unpacking this conclusion, the Committee is accepting not simply that this is a 
pluralistic society but that moralists hold very different views about the status of 
the embryo and, concomitantly, whether it has rights or protectable interests or 
whether it represents a protectable good, and so on. As with the abortion debate, 
where proponents of choice can respect that rival proponents of life are arguing 
from a moral viewpoint, and vice versa, there can be mutual respect between 
moralists who debate the legitimacy of conducting research on human embryos.*4 
The differences, however, are irreconcilable and a public position has to be taken. 
Faced with this, the Committee declines to re-open Warnock and rests not only on 
Warnock itself but on the subsequent accretion of permissive regulation and social 
acceptance thereof.35 

Although it would have been startling, indeed, if the Select Committee had 
concluded that, current law and social attitudes notwithstanding, research on 
human embryos can in no circumstances be justified, this is the view of some. 
Moreover, those who hold this view will accuse the Committee of having evaded 
the issue by favouring consistency with present practice over a fundamental re- 
evaluation of that practice. 

To some extent, the Committee responds to the deepest concerns of those who 
are fundamentally opposed to embryo research by endorsing the current 14 day 
limit, by underlining the sensitivity that is required where human tissue is 
handled,” and by arguing that embryos, whether standard or CNR, ‘should not be 
created specifically for research purposes unless there is a demonstrable and 
exceptional need which cannot be met by the use of surplus embryos’. The 
Report also makes a pair of mutually re-inforcing recommendations that have, as 
yet, attracted little comment but which are very significant extensions of the 
necessity principle (and, thus, aim to minimise the use of embryos in research). 
These recommendations are: (i) that, where the HFEA grants licences for hES cell 
research, it should impose a condition requiring that any ES cell line generated in 
the course of the research should be deposited in a national cell bank; coupled with 
(ii) that, before granting any new licence for hES cell line research, the HFEA 
should Pe satisfied that no suitable cell lines are already available in the cell 
bank.3 

Now, much of the opposition in Europe to research on human embryos, 
including the opposition reflected in Article 18 of the Convention on Human 
Rights and Biomedicine, is predicated on a fundamental principle of respect for 


34 cf the strategy ın R. Dworkin, Life’s Dominion (London: Harper Collins, 1993). 

35 Once one accepts that there will be surplus embryos from [VF programmes, and that these embryos 
will have to be destroyed, it ıs relatively easy to go along with ther commitment to research. This 
kind of pragmatsm 1s forthrightly put by E, Jackson in Regulating Reproduction (Oxford. Hart 
Publishing, 2001) at 230° ‘If the disposal of spare embryos is mevitable, it 1s difficult to see why 
,; Washing an embryo down the drain would be morally preferable to using it in order to carry out 
valuable research.’ 

See, too, the views put to the Select Committee on behalf of the Office of the Chief Rabbi, by Dayan 
Chanoch Ehrentreu, Evidence (Examination of Witnesses July 9, 2001) 83 et seq. 

36, Report, para 4.22. 

37 Report, para 4.25. 

38 E L ee A e E eae COS eran eve 


Fels N EEEE ME VEEN V ENE wae ENS 

consent. They show respect toward sentient beings by limiting pain and fear. They can show respect 

toward early embryonic tissue by engaging in careful practices of research ethics that involve 

weighing the necessity of using this tissue, limiting the way it 1s to be handled and even spoken about, 

and honoring its potential to become a human person by choosing life over death where possible 
39 Report, para 8.29. 
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human dignity. The Select Committee notes that human dignity lies at the root of 
much international concern about new science and medicine but finds the idea 
elusive and short on practical guidance in the context of setting limits to 
permissible research on human embryos.“ Interestingly, whilst the Committee 
fully supports the ban on reproductive human cloning in the Human Reproductive 
Cloning Act 2001, it does not rest on human dignity — rather it is the risk of 
physical abnormality coupled with the ambiguity of a cloned child’s relationship 
with its parents that troubles the Committee.4! 

Undoubtedly, human dignity has little to contribute to our ethical advancement if 
it simply acts as an emphatic way of expressing our concern about some new 
possibility in science or medicine. Indeed, for many bioethicists, the rediscovery of 
the value (or virtue) of human dignity is a cause for concern. Even if this is not an 
attempt to reverse the secularisation of the discipline, it is, so it is claimed, a 
retrograde step. For instance, according to the bio-ethicist Helga Kuhse:: 


[T]he notion of human dignity plays a very dubious role in contemporary bioethical 
discourse. It ıs a slippery and imherently speciesist notion, it has a tendency to stifle 
argument and debate and encourages the drawing of moral boundaries in the wrong places. 
Even if the notion could have some use as a short-hand version to express principles such as 
‘respect for persons’, or ‘respect for autonomy’, it might, given its history and the 
undoubtedly long-lasting connotations accompanying it, be better if ıt were for once and for 
all purged from bioethical discourse.42 


Many (including the Select Committee) would agree with Kuhse that human 
dignity is a slippery idea. However, it is also an extremely powerful idea and the 
thought that we might do better if we purged it from bioethical discourse is not 
merely wishful thinking, it is almost certainly misconceived. What we need is a 
defensible conception of human dignity as the basis on which human rights and 
human virtue are founded. 

In our recent book, Human Dignity in Bioethics and Biolaw,* Deryck Beyleveld 
and J have attempted to map the discourse of human dignity — which runs right 
through from the dignity of human conception to death with dignity“ — and 
develop a rationally defensible conception of this idea. Put shortly, the map is 
dominated by two ideologies. On one side, human dignity is proclaimed as the 
foundation of human rights which leads to dignity being argued in support of 





40 Report, paras 7.3-7 7. 

41 Report, para 5.21 and Appendix 6. 

42 H Kuhse, ‘Is There a Tension Between Autonomy and Dignity?’, in P Kemp, J. Rendtorff and N. 
Mattson Johansen (eds), Bioethics and Biolaw Volume I. Four Ethical Pnnciples (Copenhagen. 
Rhodos International Science and Art Publishers and Centre for Ethics and Law, 2000), 61, at p 74. 

43 D Beyleveld and R Brownsword, Human Dignity ın Biothics and Biolaw (Oxford: OUP, 2001). 

44 Most recently, two important ‘death with dignity’ cases have been heard in the English courts. 
namely, The Queen on the Application of Mrs Dianne Pretty v DPP and Secretary of State for the 
Home Department (2001] UKHL 61, and Ms B v An NHS Hospital [2002] EWHC 429 (Fam). 
Whereas Pretty (in which a subsequent appeal to the ECHR was unsuccessful’ see Case of Pretty v 
The United Kingdom, application no. 2346/02, Judgment of April 29, 2002) 1s an assisted suicide case, 
that of Ms Bis one of withdrawal of treatment at the self-conscious, explicit and repeated request of 
the patient. The position taken by the House of Lords ın the Pretty case, rejecting the application, 
parallels that taken by the majonty of the Canadian Supreme Court ın Re Rodriguez and A-G of 
British Columbia (1993) 107 DLR 4th 342. Although the House’s cautious approach to relaxation of 
the law involves a restriction on individual autonomy, it 1s, 1t is submitted, not a misreading of human 
dignity as such Rather, the ruling against Mrs Pretty rests on placing the uterests of those who are 
perceived to be vulnerable above the interests of those whose autonomy could (if only the Courts 
permitted) be exercised. By contrast, the decision in Ms B (in favour of the applicant) is fully ın lne 
with respect for human dignity and Dame Elizabeth Butler-Sloss, P’s analysis of the issue as one 
involving, not the right to die, but the right to choose, 18 exactly right 
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individual autonomy (the conception of ‘human dignity as empowerment’ as we 
term it). On the other side, a coalition of ‘new dignitarians’ (including Catholics, 
communitarians and Kantians) contend that certain practices or actions are 
intrinsically wrong as compromising human dignity (the conception of ‘human 
dignity as constraint’ as we term it). Whilst we think that a rationally defensible 
conception of human dignity will start with the idea of agents having purposive 
capacities and, concomitantly, rights against one another, there is more to our 
position than a simple endorsement of human dignity as empowerment. Our view 
is that, immanent within an autonomy-centred conception of human dignity, there 
is a dimension of responsibility that must be drawn out ~ which dimension begins 
to take shape once individual autonomy is placed in the context of human finitude 
and vulnerability in which rational agents strive to co-exist. Such a theory of 
human dignity sometimes yields very clear answers; sometimes it does not; but one 
thing that dignity enjoins is a degree of humility in the face of uncertainty. We may 
strive to be rational but we are not omniscient — and we should try to build in some 
practical safeguards against the possibility that we might be wrong about our moral 
theory or its applications. So far as human embryos are concerned, they do not yet 
seem to have the dignity-relevant capacities that would qualify them as rights- 
holders; but, if we are mistaken about this, we would do them a terrible wrong by 
terminating them. The calculation that has to be made is the possibility that we 
might be making just such a mistake against the possibility that we might be able to 
assist ostensible rights-holders whose basic well-being is under threat. It is not an 
easy calculation and, given such uncertainty, the regulatory regime in the United 
Kingdom seems to be on the right track in counselling precaution via the necessity 
principle.*5 


The practical (slippery slope) objection 


Slippery slopes are only a cause for concern if they create uncertainty or if they 
carry us towards end states that we judge to be problematic. The momentum of the 
slope can be relevant to the way in which we address issues of principle or it can be 
important for its practical consequences; and, whether the bearing is on principle or 
practice in the first instance, the one can have implications for the other. Although 
there can be a tendency to appeal rather quickly to slippery slope fears, the 
objection is far from rhetorical or trivial — witness, for example, the way ın which 
the Select Committee builds on current acceptance of the reproductive revolution 
to respond to ethical objections to embryo research.*6 

At the time that the Select Committee commenced its work, the most serious 
practical objection to the Regulations arose from the possibility that the HFEA 
might (almost certainly would, in fact) draw on the new purposes to license CNR 
in order to create customised embryos.*? Such research, if successful, would 
improve our understanding of what happens when an adult nucleus is placed in an 
enucleated egg and apparently returns to an embryonic state as well as aiding the 
development of so-called therapeutic cloning techniques and therapies delivered by 
this route. However, in its early stages, CNR is common to both non-reproductive 








45 Compare the views of the European Group, n 13 above. 

46 And see Jackson, n 35 above. 

47 Since the 1990 Act has been in force, a mere 118 embryos have been specially created for research (as 
against more than 50,000 donated from IVF programmes) (see Report, 4.26). It ıs quite likely that, 
with the new purposes now im play, considerably more embryos, including CNR-embryos, will be 
specially created for research. 
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(therapeutic) and reproductive cloning. In practice, it would be difficult to control 
the spread of this knowledge and prevent it falling into the hands of scientists who 
might be tempted to implant CNR embryos and go on to attempt human 
reproductive cloning. During the Summer recess in 2001, this concern was 
significantly inflamed by the various declarations of intent issued by the Italian 
embryologist, Professor Severino Antinori, who is seemingly determined to be the 
first person to reproductively clone a human being.“ 

At the same time that Professor Antinori was in the headlines, a judicial review 
initiated by Bruno Quintavalle, for the Pro-Life Alliance, was waiting to be heard. 
Essentially, the purpose of the Pro-Life Alliance’s application was to question the 
regulatory jurisdiction of the HFEA in relation to CNR. Put simply, the argument 
was that, because an ‘embryo’ as defined by the 1990 legislation explicitly 
contemplates production by a process involving fertilisation, a CNR-embryo 
(having been generated by electronic stimulation of an engineered egg rather than 
by sperm fertilisation of an egg) cannot be an embryo for the purposes of the 

? If this argument succeeded, as it did before Mr Justice Crane, then CNR 
work fell outwith the jurisdiction of the HFEA and, in effect, was entirely 
unregulated. Professor Antinori, encouraged (paradoxically) by the Alliance’s 
initial success, issued further declarations of intent involving his operation coming 
to England. The Government, on the back foot and perceiving a cloning crisis, 
rushed through the Human Reproductive Cloning Act 2001.5! Subsequently, the 
High Court decision was to be reversed by the Court of Appeal>? and the Pro-Life 
Alliance seemed set to abandon the case. There is more to be said about this,°3 but 
the question here is whether the restoration of the HFEA’s jurisdiction over CNR 
coupled with the passing of the emergency legislation puts an end to the practical 
objection. 

So far as CNR research within the United Kingdom is concerned, the legislation 
now draws a line at the point of implantation by prohibiting the placing in a woman 
of ‘a human embryo which has been created otherwise than by fertilisation’. 
Until the Court of Appeal reversed Mr Justice Crane’s ruling, it would not have 
been unlawful to do CNR work preparatory to implantation; but, after the reversal, 
research involving CNR embryos will only be lawful where it is authorised by a 
licence given by the HFEA — and, so long as the 2001 Act remains in place, it is 
inconceivable that the HFEA would license research directed at human 
reproductive cloning. This does not quite cover all eventualities. For example, if 
reproduction became possible by utilising artificial wombs, there might be a way 
round the legislation. More importantly, as the activities of Professor Antinori 
highlight, practical concerns about human reproductive cloning arise within a 





48 See, eg, J. Borger, ‘Maverick scientists promise a human clone’ The Guardian, August 8, 2001, p 1 

49 s1(1)(a) of the 1990 Act defines an embryo as ‘a live human embryo where fertilisation 1s complete’ 
Further, 8 1(1)(b) provides that references to an embryo ‘include an egg in the process of fertilisation’. 
The argument that ‘[nJuclear substitution constitutes propagation not fertilisation’ was prefigured by 
M. Brazier in ‘Regulating the Reproductive Business?’ (1999) 7 Medical Law Review 166, at 189. In 
line with the decision to be handed down by Mr Justice Crane, Brazier concluded that ‘nuclear 
substitution into an egg cell 1s unregulated in the United Kingdom today.’ (bid) 

50 R v Secretary of State for Health, ex parte Bruno Quintavalle (on behalf of Pro-Life Alliance) 15 
November, 2001. 

51 The Bill was introduced a mere six days after the High Court decision and ıt became law two weeks 
later 

52 R (Quintavalle) v Secretary of State for Health [2002] EWCA, 18 January 2002. 

53 See below at 581 

54 s 1(1) of the Human Reproductive Cloning Act 2001. The Act, which comprises just two sections, 
does not define ‘fertilisation’ but, presumably, ıt means human sperm fertilisation of a human egg. 
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global context. Closing the door within one legal system is one thing; closing it 
worldwide is another matter altogether. On this point, the Select Committee takes a 
realistic view: 
Securing international agreement is never easy, whatever the field of activity, and there 
would no doubt be formidable practical difficulties in negotiating a ban (or moratorium) 
even on such an apparently straightforward issue [as human reproductive cloning], on which 
there 13 known to be widespread agreement.*5 


The Committee concludes by recommending that ‘the Government should take an 
active part in any move to negotiate an international ban on human reproductive 
cloning’.** Bearing in mind that the United Kingdom has declined to sign up to the 
European Convention on Human Rights and Biomedicine (partly because of the 
restrictions in Article 18), it has to be said that the Government would have some 
difficulty in claiming to be in the moral vanguard for the purposes of securing an 
international ban to match the domestic prohibition that is now in place in the 
United Kingdom. 

If regulation, whether local or global, can only go so far, what else can one say 
about the practical objection? First, the technology is very primitive (even if Dolly 
is a story of success, by and large, the story of reproductive cloning in animals is 
one of massive failure). Secondly, the demand for human eggs far outstrips supply 
using present techniques for harvesting eggs. Thirdly, peer pressure within the 
scientific community will make life relatively difficult for would-be human 
reproductive cloners. And, fourthly, funding for such research will not be 
forthcoming from the principal backers of CNR-based work. Having said this, one 
suspects nevertheless that somewhere, some day, the ‘worst’ (assuming that this is 
the worst) will happen: a cloned child will be born.5” 


The legal objection 


The fourth objection, hinted at in the House of Lords debate and pleaded initially in 
the Pro-Life Alliance case, was that the Regulations were ultra vires. Given that 
the Regulations reproduce virtually verbatim the enabling provisions in the 1990 
Act, that the ultra vires point was dropped in the judicial review, and that the Court 
of Appeal decided against whatever was left of the Pro-Life Alliance’s case, it 
might be thought that there is nothing more to be said against the Regulations from 
a legal perspective. Nevertheless, the Select Committee looked in some detail at 
how well the Regulations map onto stem-cell science and its potential 
development. 








55 Report, para 7.17 

56 Report, para 7.22. 

57 We might recall the remarks of the United States Supreme Court in the landmark case of Diamond v 
Chakrabarty 447 US 303 (1980) at 317: 


The grant or demal of patents on micro-organisms 1s not likely to put an end to genetic research or its 
attendant risks. The large amount of research that has already occurred when no researcher had gure 
knowledge that patent protection would be available suggests that legislanve or judicial fiat as to 
patentabrlity will not deter the scientific mind from probing into the unknown any more than Canute 
could command the tides. 


To sumilar effect, see the remarks by Yvette Cooper, Hansard (HC) November 17, 2000, col 1230 
And, indeed, Professor Antinon bas very recently claimed that one of the women in his programme 18 
eight weeks pregnant with a cloned embryo see James Meck, ‘Woman “expecting first cloned baby”’ 
The Guardtan, April 6, 2002, p 1. 

58 Report, paras 8.7-8.15 
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First, the Regulations refer in the second and the third of the new purposes to 
‘serious disease’. Recalling the proportionality principle in the framework 
legislation, this might seem to be a commendable limitation — indeed, a fine 
example of self-restraint because the enabling provisions actually authorise 
additional purposes including increasing knowledge about ‘disease’ without any 
such qualification.*9 However, by introducing the restriction to serious disease, the 
Regulations immediately raise the question of (i) where the line lies between 
serious and non-serious and (ii) from whose perspective the disease is serious. 
There is also room for argument about the meaning of ‘disease’. In their coverage 
of the Report, many newspapers highlighted the plight of the Superman filmstar, 
Christopher Reeve, who was paralysed in a riding accident. However, where the 
problem is spinal injury following an accident, would one characterise this as a 
‘disease’? Can we assume that ‘disease’ also covers disabilities and disorders? 
Leading the debate on the Regulations in the House of Commons, Yvette Cooper 
(the Parliamentary Under-Secretary of State for Health) had no doubt that ‘serious 
disease’ encompassed spinal injury: 

In response to the concerns raised, we have revised the regulations to ensure that the 

research relates to serious disease. Ultimately, it will be for the HFEA or the courts to 

ınterpret the term ‘serious disease’. There can be no question but that it mcludes spinal 
injury, Parkinson’s disease and cancer, the treatment of which could benefit from the 
research. We are not talking about a cure for the common cold © 


Such confidence notwithstanding, and sharing the concerns of some 
parliamentarians about possible interpretive difficulties, the Select Committee 
invites the Department of Health jointly with the HFEA to consider drawing up 
indicative guidance as to what qualifies as a serious disease for the purposes of the 
Regulations.®! 

Yet, it might be thought, this is surely unnecessary. Following the guidance in 
Pepper v Hart,® reference to Hansard would clear up most of the doubts about the 
meaning of ‘serious disease’. After all, the Government seemed entirely clear in its 
own mind about the scope of the Regulations. Unfortunately, this is not really the 
point. Rather, the point is that the meaning of ‘disease’ (ignore the ‘serious’ 
qualifier) cannot be more inclusive than intended in the 1990 parent legislation. 
Provided that the Government’s use of ‘disease’ in 2001 accords with the 
legislative understanding of that concept in 1990, all is well; otherwise it is not. It 
follows that the Select Committee’s recommendation that there should be some 
clarification with regard to the interpretation of ‘serious disease’ is a shade more 
complex than it appears at first blush. For, on closer analysis, it is apparent that 
there are two rather different matters that invite clarification, namely: (i) the 
distinction between ‘serious’ disease and ‘non-serious’ disease (for which purpose 
reference to Hansard might be of some considerable assistance); and (ii) the 
meaning of ‘disease’ whether serious or non-serious (for which purpose reference 
to Hansard at the time of the passage of the Regulations is not strictly decisive). 





59 As first drafted, the Regulations referred to ‘human disease and disorders and their treatment’, see 
Hansard (HC) November 17, 2000, Col 1178. However, the Regulations were then revised to ensure 
that research licensed was concerned with senous disease, see Hansard (HC) December 15, 2000, 
Cols 878 and 935 

60 Hansard (HC) December 15, 2000, Col 879. And, shortly after, at Cols 879-880 ‘I have made it clear 
that the Government believe that spinal cord myury, heart disease, muscular dystrophy and 
osteoporosis are serous diseases.. ` 

61 Report, para 8.8 

62 [1993] AC 593 
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Secondly, the Report rightly points out that many of the early applications to the 
HFEA for new purpose licences will be for basic research. For example, 
researchers must start by developing sound techniques for extracting and purifying 
hES cells. But, do the terms of the Regulations clearly cover such research 
purposes? The Select Committee suggests that, if there is any interim doubt about 
the application of the Regulations to basic hES cell research, it could be covered in 
one of two ways. One way would be to follow the legal advice already obtained by 
the HFEA to the effect that, where an application is directed at understanding how 
human stem cells behave and differentiate, such research ‘may be appropriately 
described’ as being concerned with increasing knowledge about the development 
of the embryo (ie under new purpose (a)).63 However, if a court took a cautious 
literal approach — possibly backed by a principle of minimum derogation from 
basic values, such as the value of respect for human embryos — this argument might 
come unstuck. Moreover, an application to develop sound techniques for extracting 
and purifying hES cells is probably a more difficult test case for the Regulations 
than an application that is directed at understanding how human stem cells behave 
and differentiate. Another way of handling the point, the Committee suggests, is to 
take an altogether more purposive approach. As we have just underlined in 
connection with the meaning of ‘disease’, because the new purposes purport to be 
authorised by the 1990 legislation, it is the spirit and intent of that earlier 
legislation that is vital. Thus, the fact that the Government undoubtedly intended 
the Regulations to extend to basic hES cell research is not decisive. Quite simply 
the question is: assuming that stem cell research using human embryos was not 
foreseen in 1990, does research of this kind (including basic research) fit with the 
purposes of that legislation? In the Pro-Life Alliance case, the Alliance relied on 
the guidance given by Lord Wilberforce in Royal College of Nursing of the United 
Kingdom v Department of Health and Social Security. What Lord Wilberforce 
said in that case was that purposive interpretation could take on new developments 
“if they fall within the same genus of facts as those to which the expressed policy 
has been formulated ... [or] if there can be detected a clear purpose in the 
legislation which can only be fulfilled if the extension is made’. However, he 
emphasised that this was no licence for gap-filling and second-guessing what 
Parliament would have provided had they contemplated the new situation. 
Furthermore, in the RCN case, Lord Wilberforce (albeit in the minority) ruled that 
the extension sought by the Department involved a radical reconstruction of the 
legislation and was properly a matter for Parliament rather than the Courts. Of 
course, it was the restrictive side of Lord Wilberforce’s guidance and its 
application in the case that appealed to the Pro-Life Alliance. However, in the 
event, the Court of Appeal turned the argument on its head and applied the 
permissive dimension of Lord Wilberforce’s guidance to rule that CNR-embryos 
count as embryos. We will, it seems, not now know whether the House of Lords 
would have seen this as an unacceptable act of radical reconstruction but the 
important point is the general one: namely, that the line between acceptable 
purposive adjustment and unacceptable gap-filling is a fine one. Sensibly, the 
Select Committee, deeming it prudent to put the matter beyond any possible doubt, 





63 See Report, para 8.11 

64 See Hansard (HC) December 15, 2000, Col 879, where Yvette Cooper asserts that, under the 
Regulations, research into the development of stem cells includes ‘basic research’. 

65 [1981] AC 800. 

66 [1981] AC 800, 822. 
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recommends that ‘when the Government bring forward legislation they should 
consider making express provision for such basic research as is necessary as a 
precursor for the development of cell-based therapies’ .67 

Thirdly, there is reason to think that, pursuant to the new purposes, licences will 
be sought to create more embryos for research than hitherto. Insofar as these 
specially created embryos are, so to speak, standard human embryos (donated ab 
initio rather than as surplus to IVF requirement), there should be no particular legal 
difficulty. However, if we are dealing with the production of customised embryos 
(such as CNR embryos), and if the real research focus is on the process by which 
such embryos are created (as with improving the process of CNR itself and embryo 
stimulation), then there might be a difficulty. The enabling provisions in the 1990 
Act, it will be recalled, authorise the addition of further purposes provided that 
they are designed to ‘increase knowledge about the creation and development of 
embryos, or about disease, or enable such knowledge to be applied’. For some 
reason, however, the new purposes added by the Regulations do not include 
‘iuncreas[ing] knowledge about the creation ... of embryos’® and, in the 
circumstances, it might be difficult to argue that such a purpose should be read 
in by implication. It would be ironic if, after the struggle to bring CNR research 
within the ambit of the HFEA’s regulatory control, it was found that the 
Regulations had omitted to extend the licensing powers to this strand of research. 

Fourthly, we can confidently assume that the 1990 Act and, in consequence, the 
Regulations cover at least two classes of ‘embryos’, those produced by fertilisation 
and those produced by CNR. What do we make, however, of embryos produced by 
other means? What would we make, for example, of eggs or even stem cells that 
are induced to become embryonic, or of CNR embryos generated from enucleated 
animal eggs, or of embryos that have used an egg engineered to overcome 
mitochondrial defects (so-called oocyte nucleus transfer)?7 How far can we 
continue to stretch the scope of the legislative framework as science devises ever 
more ways of producing organisms that seem to have embryonic functions and 
potential? 


Future debates and issues for the future 


Debate about the ethics of stem-cell research will surely continue to reverberate 
around the world as one legal system after another, as well as regional and 
international legal communities, seek to clarify their regulatory positions, Within 
Europe, whereas the United Kingdom, Sweden and the Netherlands are generally 
regarded as being at the permissive end of the spectrum, Ireland and Germany are 
towards the restrictive end. Beyond Europe, in Australia, the House of 








67 Report, para 8.15. 
68 Sched 2, para 3(3), emphasis added. 
Emphasis added. 


70 See Report, paras 5 15-5 20 The Committee concludes that, f CNR ıs permitted in some 
circumstances then so, too, should oocyte nucleus transfer be allowed for research purposes. If this 
goes beyond research, the question of whether the procedure involves germ-line gene manipulation 
and, if so, whether this is problematic remains to be answered 
There are three related matters here (1) research into mitochondrial disease/disorder, (2) research into 
possible treatments for mitochondrial disorders, and (3) actually treating mitochondnal disorders. The 
Government's view 1s that (1) 1s permitted under the 1990 Act and (2) under the 2001 Regulations, see 
Hansard (HC) December 15, 2000, Col 937. As I understand it, the Select Committee is agreeing that 
(2) 18 appropriate. 
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Representatives Standing Committee on Legal and Constitutional Affairs recently 
took a relatively restrictive view by recommending that, whilst extraction of stem 
cells from spare embryos should be permitted, there should be bans on both the 
creation of embryos for research and on human reproductive cloning coupled with 
a three year moratorium on the use of CNR.’! Similarly, in Japan — at any rate, so 
the Select Committee was informed ~ while there is an explicit legislative ban on 
human reproductive cloning, national guidelines are being drafted with a view to 
authorising the extraction of stem cells from spare embryos; and it has been 
recently reported that there is growing pressure in China for the prohibition of 
human reproductive cloning and tight controls on CNR.” In the United States, 
President Bush’s agonising last Summer about the use of federal funds for stem 
cell research has been weil-publicised. There, the position is that federal funds can 
be applied to support research on hES cells but only in relation to cell lines derived 
before August 9, 2001. Where federal funds are not involved, research on hES cells 
is subject to State regulation which varies from extremely restrictive to extremely 
permissive. 

Where legal systems have taken a restrictive view, the debate will focus on 
whether there should be some relaxation of the restriction, or some kind of 
compromise, in order to find acceptable ways of reaping the benefits of stem-cell 
research. So, for example, at the end of January 2002, the German Bundestag 
called for legislation to permit the importation of stem cell lines established before 
January 2, 2002. As in the United States, this move was designed to assuage 
concerns about government support for the creation and destruction of embryos for 
research but, at the same time, to facilitate hES cell research.” In those legal 
systems towards the permissive end of the spectrum (especially in the United 
Kingdom, where hES cell research has been given the green light), the debate will 
move on to review a range of questions concerning the increased use of customised 
embryos, as well as issues concerning informed consent and commercialisation 
(including patenting and the possibility that drugs companies might profit from 
access to cell lines for testing — a matter arguably underplayed in the Select 
Committee’s Report).4 And, everywhere, whenever a new step is proposed, 
arguments about human dignity will abound. 

In the domestic debates, three perspectives (already dominant in current thinking 
about the regulation of biotechnology) can be expected to continue to lead the way. 
These are: 





71 Human Clonmg. Sciennfic, Ethical and Regulatory Aspects of Human Cloning and Stem Call 
Research (Canberra, Australia, August 2001) 

72 See J Gittings, ‘Experts call for curbs on human cloning in China’ The Guardian, April 16, 2002, p 
15 


T3 See Report para 79 for the debate ın Germany and paras 7.11-7.12 for the position in the United 
States. 


On December 20, 2001, the European Life Sciences Group issued a press release expressing 
agreement that the EU should support stem cell research but that human reproductive cloning should 
be banned. The Group also agreed that, whilst the human embryo has a special moral status, the use of 
spare embryos for hES cell research is acceptable provided that it is carefully regulated, peer 
reviewed, scientifically sound, directed towards substantial goals and ethically controlled. The 
sunilarity between this agreement and the position taken by the Select Committee 1s obvious. 

74 See Report para 63. For parallel concerns about informed consent and commercialisation, but in 
relation to the gene bank for medical research now being constructed in the UK, see J Meikle, 
‘Biggest gene bank seeks 500,000 volunteers’ The Guardian, April 17, 2002, p 9. 
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© utilitarian cost/benefit thinking 
e the human rights perspective (grounded on human dignity and emphasising the 

importance of individual autonomy and choice) 
© various rights-restricting appeals to human dignity (as articulated by the ‘new 

dignitarian’ alliance). 
For much of the second half of the Twentieth Century, the principal tension in 
bioethics and biolaw was between utilitarian and human rights perspectives, with 
the latter at least seeking to qualify the former (Beauchamp and Childress’ seminal 
approach to medical law and ethics reflects this kind of accommodation).”° 
However, the most striking development of recent years is the reassertion of the 
importance of respect for human dignity. For instance, whilst the European 
Convention on Human Rights (likewise the Human Rights Act 1998) makes no 
mention at all of human dignity, the Council’s Convention on Human Rights and 
Biomedicine advances respect for human dignity as its cornerstone principle. 
Human dignity is also the key value in the UNESCO Universal Declaration on 
Human Rights and the Human Genome;”¢ and it is noteworthy that the Charter of 
Fundamental Rights of the European Union” opens with human dignity in Article 
1.78 

Where utilitarian thinking is operated in an impartial way, there should be no 
bias towards either benefit or cost. However, where promising developments such 
as those associated with stem-cell research are debated, there is a temptation to talk 
up the benefits while playing down concerns about risk and safety — not that this is 
a charge that can be levelled at the Select Committe.” Against utilitarianism, 
human rights thinking prioritises the importance of individual interests. Where 
embryo research is concemed, there can be some convergence with utilitarian 
outcomes because rights theorists will tend to privilege the choices of rights- 
holders (to donate embryos) against the questionable moral status of the embryo. 
However, in relation to informed consent requirements, utilitarians and rights 
theorists are likely to disagree, the former favouring convenience where procuring 
consent is problematic. For example, in Kingdom of the Netherlands v European 
Parliament and Council of the European Union,® the Netherlands brought an 
action under Article 230 EC (ex Article 173 EC ) seeking annulment of Directive 
98/44/EC. on the Legal Protection of Biotechnological Inventions.*! One of the 
grounds invoked for the annulment of the Directive was that it breaches 
fundamental rights, specifically by failing to provide for the free and informed 
consent of the donor of human biological material prior to an application to patent 
inventions developed from or using such material. In fact, it would have been very 
easy to read the Directive as requiring patent examiners to satisfy themselves that 





75 TL. Beauchamp and J.F Childress, Principles of Biomedical Ethics (New York. Oxford University 
Press, 1979) 

76 This Declaration was adopted at the 29th Session of the General Conference on November 11, 1997; 
and, on December 9, 1998, the UN General Assembly adopted Resolution A/RES/53/152 endorsing 
the Declaration 

T7 As declared at the Nice European Council on December 7, 2000. 

78 Generally, on the new dignity-based bioethics, see n 43 above, ch 2. 

79 But, for a good example, see the reconsidered decision by the examiners in the Harvard Onco-mouse 
case OJ EPO 10/1992, 590. For an extended commentary, see D. Beyleveld and R. Brownsword, 
Mice, Morality and Patents — The Oncomouse Applicaton and Article 53(a) of the European Patent 
Convention (London. Common Law Institute of Intellectual Property, 1993) 

80 Case C-377/98, [2000] ECR 1-6229. 

81 [1988] OJ L 21413 
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proper informed consents were in place. Astonishingly, however, the ECJ (inspired 
by utilitarian thinking) ruled that such requirements, although involving matters of 
fundamental right, fall outwith patent law. And, one of the principal reasons for so 
holding, is that rigorous scrutiny of informed consents within the patent system 
would be a burden for the system and an inconvenience for researchers. 

Against both utilitarian and (dignity-based) human rights thinking, it is the new 
(restrictive) dignitarian thinking that is perhaps most interesting. Typically, 
dignitarians refuse to contemplate research on embryos. As Lord Alton put it in the 
debate on the Regulations: 


One does not have to believe in the sanctity of human life, or that life begins at fertilisation, 
to be concerned about the general commodification of life. Every generation is tempted by 
the seductive and tantalising prospect of universal happiness as a trump over all other values 
and principles, but human dignity must always be defended against the abuse of scientific 
techniques.82 
Similarly, the Select Committee heard it said by many witnesses that embryo 
research simply should not be permitted. In relation to consent issues the Relaxin 
Opposition® at the European Patent Office is instructive. This case, it will be 
recalled, is one of the milestones in accepting that inventions relating to copies of 
human genes are, in principle, patentable. There, it was unclear whether the 
pregnant women not only agreed that their tissue could be taken for research 
purposes but also understood that the research product might be patentable (and 
commercially exploitable). From a human rights perspective, such uncertainty 
might be troubling. However, the opponents of the patent, arguing from altogether 
a different perspective, objected quite simply that the patent compromised human 
dignity. This proved too simple for the Opposition Division who rejected the 
challenge without ever really being attuned to the dignitarian perspective 
pleaded.& 

Gathering together these perspectives, what should we make of the possibility 
that cell lines in the cell bank might have commercial value? In the view of the 
Select Committee, it is not a good policy to introduce commercialisation upstream 
from the point at which the inventive research work takes place. Thus: 


It has been suggested that those who donate an embryo for stem cell research might 
subsequently expect a share in any benefits accruing from commercial exploitation of 
research on stem cell lines derived from it. In our view it would be undesirable for 
legislation to permit such claims: any commercial benefits will have come about as a result 
of the research and subsequent development rather than any intrinsic quality of a particular 
embryo donated. However, it makes it even more important that potential donors should 
fully understand the implications ıf embryos they are donating may be used for the 
production of stem cell lines, and in particular that the material donated may be used for a 
purpose other than the immediate one.® 


Accordingly, the Committee recommends that the implications of stem cell line 
immortality should be fully explained to embryo donors and that, in order to avoid 





82 n 22 above, at Col 28. Dignity, however, can be appealed to ın more than one way Baroness 
Greengross, for example, gave it a telling uttaran application (ibid at Col 86): 


Dignity 1s important and ıt extends to many people who live with the results of horrific accidents, 
burns and acute illnesses, as well as degenerative diseases. They want to be free from the pain and 
suffering brought about by the diseases which have attacked them. Their dignity 1s important, too, and 
it is often hard to retain when ın the grip of many of those conditions 

83 Howard Florey/Relaxin [1995] EPOR 441. 

84 See R. Brownsword, ‘The Relaun Opposition Revisited’ (2001) 9 Jahrbuch fur Recht und Ethik 3. 

85 Report, para 8.32. 
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restrictions on the use of cell lines, donation of embryos for hES research must be 
free of any specific constraints. Such recommendations will go a long way 
towards meeting the concerns of rights theorists, for whom the principal issue will 
be that embryo donors act on the basis of free and fully informed consent (although 
the all-or-nothing nature of the donation might be seen as problematic). For 
utilitarians, unless the terms of donation put off too many potential donors, the 
Committee’s recommendation should be welcome — after all, having obtained a 
blanket consent, there is then none of the practical inconvenience associated with 
going back for consents for secondary purposes and the like.®’ Alas, for the new 
dignitarians, although opposed to any form of commodification of human tissue, 
the Committee’s recommendations for information and consent can never retrieve 
things once embryos are to be committed for research: it is the interests of embryos 
that must be prioritised, not those of donors, and nor those of the general public. 
No doubt, dignitarians will also note with some concern that the Committee is not 
tadically opposed to the commodification of the embryo; for, it is not as though the 
Committee sees non-commodification as an integral aspect of respect for the 
embryo and its derivatives. Rather, the Committee’s position seems to involve an 
acceptance that research on embryos will lead to commercial exploitation 
downstream, the only question then being one of who is to be permitted to profit 
from such commodification.®8 

Alongside the ethical debate, there will also be an ongoing regulatory debate. In 
the United Kingdom, the principal focus for this debate will be about the demands 
being put upon the HFEA® and the ageing Human Fertilisation and Embryology 
Act 1990.% If there is to be a major re-enactment of this legislative framework, 
scientists and funders are liable to put research on hold until the new framework is 
settled (which will, no doubt, evoke further utilitarian arguments about lost 
opportunities and benefits foregone). If there is to be no re-enactment, the question 
is whether we can make do with patching (whether via Regulations or soft law) 
coupled with a willingness on the part of the courts to apply a robust purposive 
approach in order to keep the law in touch with new developments. Elsewhere, the 
regulatory challenge will be considered for the first time, with attempts being made 
to find the right mix of hard law and soft law, and the right blend of facilitation and 
restriction.?! Internationally, we can expect the regulatory debate to be rather 
different. It will be less concerned with striking the right balance between certainty 
and flexibility or with resolving profound ethical questions than with finding 
effective ways of enforcing whatever international consensus can be achieved. 





86 Report, para 8 33 

87 Compare Arucle 22 of the European Convention on Human Rights and Biomedicine, which requires 
compliance with ‘appropriate information and consent procedures’ where it 18 proposed to store or use 
body parts for a purpose other than that for which they were orginally removed. 

88 This, of course, was the question famously litigated in Moore v Regents of the Univermty of 
California (1990) 793 P 2d 479 

89 See Report para 8.5 where the Committee recommends that ‘the Government should keep the funding 
of the HFEA under review and ensure that it is commensurate with its increased responsibilities’. 

90 cf Brazier, n 49 above, for an insightful analysis of the Act, now situated in a context im which the 
reproductive revolution has generated a global fertility business. 

91 See og, the debate initiated in New Zealand by the Independent Biotechnology Advisory Council 
(BAC) ın Cloning and Stem Cell Research (2001) (available at < www 1bac org.nz >) 


586 © The Modem Law Review Limited 2002 


July 2002] Stem Cells, Superman, and the Report of the Select Committee 
Conclusion 


Good science has a lot in common with a healthy policy debate about science. In 
both cases, judgements must be provisional; there needs to be a willingness to keep 
the arguments and the evidence under review. Whatever one makes of the 
particular position taken by the Select Committee — which, although relatively 
permissive, does draw the line at human reproductive cloning, does seek to 
minimise the use of human embryos for research, and does prefer the use of surplus 
embryos destined for destruction rather than the creation of new embryos — the 
spirit of the Report surely makes good sense. By supporting the Regulations, the 
Report opens the way for new and apparently extremely promising lines of 
research, but it does so without in any sense seeking to close the door on debate 
about the necessity, desirability, or acceptability of using human embryos. 

In an area of fast moving science, there is a sense in which the law, too, is 
provisional. Quite clearly, there are at least two major questions that now need to 
be considered. First, although the present 1990 framework does well to make the 
necessity principle focal, it is rapidly losing touch with the science that it is 
intended to regulate. The only thing that is going to slow down embryology is if we 
pause to give the legislation an opportunity to catch up. Can we afford to do this — 
or, as lawyers might prefer to ask, can we afford not to? Secondly, what is the right 
frame of reference for the regulation of stem cell research? Where we are dealing 
with hES cell work, it naturally falls within the remit of the HFEA. However, as 
the Select Committee recognises, we need to monitor progress in relation to adult 
stem cell research; and there are also important possibilities arising from stem cells 
recovered from fetuses and blood cord. Moreover, with the development of a cell 
bank, one wonders whether the regulatory centre of gravity should be embryos or 
stem cells. And, as and when therapeutic applications of hES cell research are 
ready for clinical trial, is this the time to involve the Gene Therapy Advisory 
Committee??? This is not to suggest that the regulatory architecture has to have 
classical lines but it needs to be workable, efficient and effective. How best to 
achieve this is another large item of unfinished business to add to the agenda.’ 








92 cf Report para 8.23. 

93 Please note, at the tme that this piece was drafted, my assumption was that the Pro-Life Alliance case 
would not proceed beyond the Court of Appeal. However, it seems that the possibility of an appeal is 
still being considered 
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CASES 


Remoteness Criteria in Equity 


Steven B. Elliott* 


It is sometimes said that the compensation with which a defaulting trustee may be 
charged should not be cut back because the loss is of an unforeseeable type or 
because it is properly attributable to an intervening cause.! This position is 
advocated by the author of Lewin on Trusts amongst others. The more moderate 
position has also been taken that compensation for breach of trust is not contained 
by the rules of remoteness and causation that apply in tort or contract, thereby 
inviting the development of tailored equitable rules fulfilling a similar function.3 
Lord Browne-Wilkinson’s controversial dictum in Target Holdings Ltd v Redferns 
accommodates both of these positions: ‘Even if the immediate cause of the loss is 
the dishonesty or failure of a third party, the trustee is liable to make good the loss 
to the trust estate if, but for the breach, such loss would not have occurred ... Thus 
the common law rules of remoteness of damage and causation do not apply’ .4 
Notwithstanding the broad terms in which Lord Browne-Wilkinson expressed 
himself, subsequent authorities both in England and elsewhere in the Common- 
wealth have signalled a retreat towards recognition that reparative liability for 
breach of trust must be limited by remoteness criteria of some sort. The most 
notable amongst these is Fisher J’s decision at first instance in Bank of New 
Zealand v New Zealand Guardian Trust Co Ltd. The contention advanced in this 
note is that neither the strong nor the moderate position set out above is defensible, 
and that remoteness criteria similar to those conditioning recovery of compensation 
at law govern or should govern recovery of compensation for breach of trust and 
related equitable obligations. In order to make sense of the topic it is necessary to 


* Barrister, London. I am grateful to Dr James Edelman for his comments on an earlier version of this note 


1 Swindle v Harnson [1997] 4 All ER 705 (CA) 733; Re Mulligan [1998] 1 NZLR 481, 509; 
O'Halloran v RT Thomas & Family Pty Ltd (1998) 45 NSWLR 262 (CA) 273-278; Maguire v 
Makaronis (1997) 188 CLR 449, 470, Permanent Building Society (in liq) v Wheeler (1994) 14 ACSR 
109 (WASC) 162-167, West v Lazard Brothers & Co (Jersey) Limited [1993] JLR 165, 324, Bennett 
v Minister of Community Welfare (1992) 176 CLR 408, 426-427; Hill v Rose [1990] VLR 129, 144. 

2 J. Mowbray et al, Lewin on Trusts (London: Sweet & Maxwell, 17th ed, 2000) Ch 39 para 3: ‘The 
compensation 18 not limited by common law pnnciples of causation, foreseeability or remoteness If a 
trustee has been guilty of misconduct, and loss follows that would not have occurred apart from the 
breach, the court does not acquit the trustee because it was more ummediately caused by some event 
wholly beyond the trustee’s control, even if the immediate cause of the loss is the dishonesty or 
failure of a third party. The trustee ıs liable for the whole loss, however unexpected the result, 
bowever little likely to arise from the course adopted, and however free such conduct may be from 
ımproper motive’ Sumilar statements may be found in other prominent texts. 

3 See especially McLachlin J's concurring judgment ın Canson Enterprises Lid v Boughton & Co 
[1991] 3 SCR 534. 

4 Target Holdings Ltd v Redferns [1996] AC 421, 434, referring to Re Dawson [1996] 2 NSWR 211 as 
well as DJ. Hayton, Underhill and Hayton, Law Relating to Trusts and Trustees 
Butterworths, 14th ed, 1987) 734-736 and Bartlett y Barclays Bank Trust Co Ltd (No 2) [1980] Ch 
515 The excerpted statement was not critical to the disposition of the issues before their 

5 Bank of New Zealand v New Zealand Guardian Trust Co Ltd [1999] 1 NZLR 213; aff'd [1999] 1 
NZLR 664 (CA); also Collins v Brebner [2000] Lloyd’s Rep PN 587 (CA). 
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attend carefully to distinctions between the different types of breach that may be 
committed and between the different types of claim that may be advanced. 


Remoteness criteria applicable in tort 


The remoteness criteria applicable in a case founded upon equitable rights are 
frequently compared with the criteria applicable in tort and so it is useful to begin 
by outlining those criteria.® 

Since The Wagon Mound cases it has been understood that the defendant to a 
common law negligence claim is only liable for losses of a kind that were a 
foreseeable consequence of his careless act.” Foreseeability also contains recovery 
for breach of statutory duty,’ public and private nuisance,’ as well as strict liability 
under the rule in Rylands v Fletcher.!° Foreseeability does not, however, contain 
liability for deceit nor is there authority that it contains liability for any of the other 
intentional torts.!! An intentional tortfeasor is always responsible for the intended 
consequences of his act without remoteness limitation,!? and he is also responsible 
for unintended consequences of which his act was the direct cause.!’ Direct 
consequences are those that are factually caused by the defendant’s breach of duty 
excluding consequences properly attributable to another cause.'* Thus an item of 
loss will be too remote if it is attributable to the intervening act of a third party or 
intervening natural causes. It is only one step ahead of the decided cases to suggest 
that where intentionality is an element of the tort for which damages are being given 
the principal criterion of remoteness is directness and where intentionality is not an 
element of the tort the principal criterion is foreseeability.!5 This discrimation is 
sometimes thought to reflect considerations of deterrence and morality.16 


Different types of claim 


Turning to equity, it is first necessary to distinguish between the different types of 
money claim that may be advanced against a defaulting trustee. Putting claims for 





6 There is a respectable argument that the rules applicable in contract rather than tort form a more 
appropiate point of companson where the equitable obligation was assumed rather than imposed by 
law. There have not yet, however, been any cases in which the differences between these rules would 
have mattered and so this line of argument will not be pursued here See Bank of New Zealand v New 
Zealand Guardian Trust Co Ltd [1999] 1 NZLR 664 (CA) 

7 The Wagon Mound (No 1) [1961] AC 388 (PC); The Wagon Mound (No 2) [1967] AC 617 (PC). 

8 Galashiels Gas Co v Millar [1949] AC 275. 

9 The Wagon Mound (No 2) [1967] 1 AC 617 (PC); Cambridge Water Co v Eastern Counties Leather 
Co [1994] 2 AC 264. 

10 Rylands v Fletcher (1866) LR 1 Ex 265, (1868) LR 3 HL 330; Cambridge Water Co v Eastern 
Counties Leather Co [1994] 2 AC 264. 

11 Smith New Court Securities Ltd v Citibank NA [1997] AC 254; A. Dugdale (ed), Clerk & Lindsell on 
Torts (18th edn, 2000) Ch 2 para 63. 

12 Quinn v Leatham [1901] AC 495, 537 

13. Smith New Court Securities Ltd v Citibank NA [1997] AC 254, 267 & 281. 

14 Re Polemis [1921] 3 KB 560 (CA) 577; South Australia Asset Management Corp v York Montague 
Ltd [1997] AC 191, 216. The distinction between direct damages (trespass) and consequental 
damages (trespass on the case) is not material. 

15 See Smuth New Court Securities Ltd v Citbank NA [1997] AC 254, 281 (Lord Steyn). A further logical 
step towards which Lord Steyn’s remarks point would be to mark the division according to whether the 
tort was committed mtentionally, or dishonestly, rather than whether intentionality is a formal element of 
the tort See now Kuwart Airways Corporation v Iraqi Airways Company [2002] UKHL 19 at [100-104]. 

16 ibid 279-280. 
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the disgorgement of unauthorised profits to one side, these are of two 
fundamentally different types.!7 

First, the beneficiary may sue on the breach of trust, seeking pecuniary 
reparation for whatever loss it has caused. A claim of this first type is comparable 
to a claim for damages in tort or for breach of contract. Second, the beneficiary 
may sue for performance of the trustee’s primary duties to administer the trust. The 
claim may seek an order that the trust property be distributed or put into a proper 
state of investment or transferred to a replacement trustee. Before making any of 
these orders the court will typically need to ascertain the trust property by taking 
the trust accounts. If the trustee cannot give a legitimate explanation of what has 
become of the property or some part of it then he will have to balance the account 
with money taken from his own pocket. A claim of this second type is comparable 
to a claim for specific performance of a contract, bearing in mind that specific 
performance may be given with compensation for defects in the subject matter. !8 

A claim of the second type is for the performance of a duty rather than reparation 
of a loss in the sense in which that term is used in connection with damages relief.!9 
Remoteness criteria are conceptually inapposite to such a claim because those criteria 
are inherently concerned with cutting back recoverable loss. A claim of the first 
type, by contrast, seeks pecuniary reparation of a loss and so it makes sense to ask 
whether that reparation should be cut back because the loss occurred in an unusual or 
unanticipated way for which the defendant should not be responsible. It would be 
startling and anomalous if compensation were not conditioned by remoteness criteria 
of any sort for that would raise the spectre of unlimited liability.?! 

The wholesale exclusion of remoteness considerations in breach of trust cases is 
usually referred to Street J’s judgment in Re Dawson. The trustee had 
misappropriated NZ£4,700 which the beneficiaries now sought to recover in 
Australia, and a point was taken as to the date at which currency should be 
converted for the purposes of giving judgment. Street J’s judgment is less 
interesting for his conclusion that conversion should take place at the date of 
judgment than for his wider discussion of the principles applicable in cases where 
‘a defaulting trustee is required to make good to a trust estate moneys or assets 
which he has wrongfully extracted from it’. Such a trustee’s obligation, Street J 
said, ‘is essentially one of effecting a restitution to the trust estate’.24 One feature 
of an obligation to effect restitution is that it is not ‘to be limited by common law 
principles governing remoteness of damage’. 








17 The remoteness critena that condition recovery of unauthorised profits are provocatively discussed by 
J Edelman in Gain-based Damages (Oxford: Hart Publishing, 2002) 106-111. 

18 I explore the nature of these contrasting types of claim in greater detail in my doctoral thesis, 
Compensation Claims Against Trustees, which was submitted to the University of Oxford in February 
2002 


19 See Re Windsor Steam Coal Company (1901), Limited [1929] 1 Ch 151 (CA), Magnus v Queensland 
National Bank (1888) 37 ChD 466 (CA), British American Elevator Co v Bank of British North 
Amenica [1919] AC 658 (PC) 

20 An allied point anses out of the fact that a claim for performance of the trust, whether in specie or by 
payment of a monetary substitute, 1s not founded on the trustee’s misconduct, for which reason breach 
of trust does not need to be pleaded or proved See Ahmed Angullia bin Hadjee Mohamed Salleh 
Angullia v Estate and Trust Agencies (1927) Ltd [1938] AC 624 (PC), Re Stevens [1898] 1 Ch 162 
(CA); Bacon v Clarke (1837) 2 My & Cr 294, 40 ER 938 

21 Compare Liesbosch Dredger v SS Edison [1933] AC 449, 460. 

22 Re Dawson [1966] 2 NSWR 211 Tins was for example the root authority on which Lord Browne- 
Wilkinson rested bis remarks in Target Holdings Ltd v Redferns [1996] AC 421, 434 excerpted above 

23 Re Dawson [1966] 2 NSWR 211, 214 

24 ıbid. 

25 bid. 
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Re Dawson cannot be authority that recovery of compensation for the loss 
occasioned by a breach of trust is not to be cut back on account of remoteness 
considerations for the simple reason that the case itself did not involve a claim for 
that type of relief.26 Street J expressly confined his remarks to claims for the 
restitution of misapplied trust property. Misapplication of trust property necessarily 
constitutes a breach of trust and the beneficiary may sue on that breach for 
reparation of whatever loss he has suffered, but it is usually more advantageous for 
him to bring a claim of the second type identified above requiring that the trust be 
reconstituted and performed. That was what the beneficiaries sought in Re Dawson 
and remoteness criteria were not applicable in that case for the same reason, viz 
because the claim was not concerned with loss in the sense of damage and so there 
was nothing to cut back.?’ If Street J’s remarks about the inapplicability of 
remoteness are confined as they were intended to claims of the second type then 
they make perfect sense. There is no danger of unlimited liability where the 
beneficiary sues for reconstitution and performance of the trust because the trustee 
is only responsible to the extent of the property in his charge. The danger lies in 
inferring from Re Dawson that where the claim is instead for reparation of the loss 
occasioned by a breach of trust, the recoverable compensation should not be cut 
back no matter how tenuous the connection. 


Different types of breach 


The argument has been that remoteness criteria are not even potentially applicable 
unless the beneficiary advances a claim founded on breach of trust and seeking 
compensation for ensuing loss. Questions remain whether remoteness criteria 
condition recovery where such a claim is advanced and, if so, what those criteria 
are. The recent English authorities to be discussed below suggest that remoteness 
criteria do condition recovery of compensation for breach of trust. Those 
authorities fail, however, to offer a convincing description of those criteria. The 
solution lies in distinguishing between the different types of breach that may be 
committed. 


Recent authorities 


Millett LJ distinguished in Bristol and West Building Society v Mothew between 
the relief available for breach of the equitable duty of skill and care that custodial 
fiduciaries may labour under and the relief available for breach of the fiduciary 
duty of loyalty.28 The remedy given for breach of the equitable duty of skill and 
care, he said, is equitable com ion rather than damages, but he added that the 
distinction is historical only.? ‘There is no reason in principle why the common 
law rules of causation, remoteness of damage and measure of damages should not 





26 The same ıs true of the earlier authorities to which Street J referred: Caffrey y Darby (1805) 6 Ves Jun 
488, 31 ER 1159; Clough v Bond (1838) 3 My & Cr 490, 40 ER 1016; Satway y Salway (1831) 2 Russ 
& M 215, 39 ER 376; aff'd sub nom White v Baugh (1835) 9 Bligh NS 181, 3 Cl & Fin 44, 5 ER 
1261, 6 ER 1354 (HL). 

27 The New South Wales Court of Appeal’s decision in O’Halloran vy RT Thomas & Family Pty Ltd 
(1998) 45 NSWLR 262, which involved a misapplication of company property, should properly be 
understood on the same basis. 

28 Bristol and West Building Society v Mothew [1998] Ch 1 (CA) 16-18. 

29 See also Henderson v Merrett Syndicates Ltd [1995] AC 145, 205. 
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be applied by analogy in such a case’. Millett LJ contrasted this with equitable 
compensation for breach of fiduciary duty, which he said may be awarded in lieu 
of rescission or specific restitution. The Lord Justice’s implication seems to have 
been that remoteness considerations do not limit recovery of equitable 
compensation of this second type because they are conceptually inapposite. The 
reason for this may be that the claim is not directed towards loss suffered and the 
so-called compensation sought is substitutive rather than reparative in nature. 

Millett LJ’s analysis makes sense so far as it goes but raises two questions. The 
first question asks which common law rules are to be applied by analogy where the 
breach is of an equitable duty of skill and care. The second question asks which 
rules apply where the beneficiary sues for reparation of loss caused by the breach 
of an equitable duty that is not a duty of skill and care. For better or for worse, the 
proposition that reparative compensation is available for breach of the fiduciary 
duty of loyalty has been affirmed in subsequent authorities.3! 

Collins v Brebner is the latest English appellate authority touching these 
issues.>? The defendant was a solicitor trustee who had paid out client money 
fraudulently and contrary to his instructions in the course of a share purchase 
transaction. The case resembled Target Holdings because in the circumstances no 
causal connection obtained between that wrongful payment and the loss the client 
eventually suffered. The client tried to distinguish Target Holdings on the basis 
that here the defendant’s fraud had been proven, but the Court of Appeal held that 
no distinction between fraudulent, negligent and innocent breaches of trust is to be 
drawn in assessing damages and so refused to grant relief. Tuckey LJ reviewed 
Lord Browne-Wilkinson’s remarks about the inapplicability of common law rules 
of remoteness and causation, as well as the judgments in the intervening case of 
Swindle v Harrison, and concluded that the principles on which damages are 
assessed for breach of trust equate with the principles on which damages are 
assessed for the tort of deceit.>4 On this view a defaulting trustee may be liable for 
all of the direct consequences of his breach including consequences of an 
unforeseeable type. That there was no remoteness question before him may explain 
why Tuckey LJ did not consider the possibility that while the requirement to prove 
a factual causal connection obtains irrespective of the nature of the particular 
breach, the applicable remoteness criteria may differ. 

The idea that different remoteness criteria apply depending on the nature of the 
breach was taken up by the New Zealand courts in the Guardian Trust case.35 The 
defendant Guardian was the trustee of a debenture security for the investors in a 
property development company which eventually collapsed in a general market 
decline. By virtue of a number of unsecured advances the property company had 
been in default of its obligations to the investors. Guardian owed the investors an 





30 Bristol and West Building Society v Mothew [1998] Ch 1 (CA) 17 See also Sir Peter Millett, 
“Equity’s Place in the Law of Commerce’ (1998) 114 LQR 214, 226 

31 Swindle v Harrison [1997] 4 All ER 705 (CA); Nationwide Buildmg Society v Balmer Radmore 
[1999] Lloyd’s Rep PN 241; Companhia de Seguros Imperio v Heath (REBX) Ltd [2001] 1 WLR 112, 
109 (CA); Longstaff v Birtles [2001] EWCA Civ 1219, [2002] 1 WLR 470. 

32 Collins v Brebner [2000] Lloyd’s Rep PN 587 (CA). 

33 ibid 589. But see Bairstow v Queen’s Moat Houses plc [2001] EWCA Civ 712 [54], [2001] 2 BCLC 
531, 549, which appears to have been decided without the benefit of Collins v Brebner 

34 Collins v Brebner [2000] Lloyd's Rep PN 587 (CA) 590, Swindle v Harrison [1997] 4 All ER 705 
(CA) 

35 Bank of New Zealand v New Zealand Guardian Trust Co Ltd [1999] 1 NZLR 664 (CA). The trial 
judgment reported at [1999] 1 NZLR 213 1s more illuminating than the judgments given ın the Court 
of Appeal 
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equitable duty of care to supervise the property company and report any defaults of 
which it should become aware. Guardian breached this duty by neglecting to notice 
unsecured advances that were reported in the company’s financial statements. The 
evidence was that if Guardian had discovered these advances and notified the 
claimant National Australia Bank then the Bank would have withdrawn its funds 
before the property company collapsed. Guardian’s negligent failure to notify the 
Bank of the borrower’s default therefore factually caused the Bank to be exposed 
to the collapse. The question was whether the loss sustained by the Bank in the 
borrower’s insolvency was too remote a consequence of Guardian’s breach. 

In answering this question Fisher J distinguished between categories of case in 
which a close nexus must be shown between breach and loss and categories in 
which a distant nexus will suffice. This division was said to be ‘fundamental to the 
whole topic of remoteness’. Close nexus cases, Fisher J explained, import the 
usual remoteness apparatus as it variously applies in common law negligence 
cases. By contrast, he said that remoteness considerations do not generally limit 
liability in a distant nexus case, though a factual causal connection must be shown. 
Fisher J attributed the difference to a policy of deterring certain forms of 
misconduct. He said that a distant nexus rule applies where there is a ‘breach of 
trust resulting in loss of trust property’, abuse of a relation of fiduciary reliance, 
and in the case of certain intentional torts.3”7 A close nexus rule applies to ‘a non- 
restitutionary claim for negligent breach of trust’.38 Fisher J said that recovery 
under this latter heading is limited by the requirements of reasonable foreseeability 
and substantial causation.* 

Guardian had been negligent and there had been no loss of trust property. For 
this reason a close nexus was required between that breach and the Bank’s loss. 
Applying what he took to be the usual remoteness criteria in a negligence case, 
Fisher J held that the Bank’s loss was too remote for a collection of reasons. These 
included the fact that it was not of a foreseeable kind, being the loss of an 
opportunity to exit the loan facility rather than loss due to the irrecoverability of 
advances, and the fact that Guardian’s breach was not a substantial cause of the 
loss.“ Fisher J’s decision was unanimously upheld on appeal, though the Court of 
Appeal preferred to put its decision on the footing that the Bank’s loss did not fall 
within the scope of Guardian’s duty of care.*! 


Discussion 


Fisher J’s approach in the Guardian Trust case implicitly proceeds from two 
attractive principles, both of which were endorsed by the New Zealand Court of 
Appeal. The first is that remoteness problems should not be treated differently 
depending on whether the rights in question find their historical provenance at law 
or in equity. This is necessary if like cases are to be treated alike. Gault J said this 
in the appeal from Fisher J’s decision: 

Surely the stage has been reached in the development of the law where something more 

substantial than historical origin is needed to justify disparate treatment in the law of those in 





36 ibid 241. 

37 ibid 243. 

38 ibid 247 

39 ibid. 

40 ibid 254-256. 
41 ibid. 
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breach of the obligation to exercise reasonable care. The proper focus ought to be on the 
scope of the duty in the circumstances, with a consistent approach to compensating for 
breach. Only where good reasons exist is differentiation warranted.‘*? 


This first principle is consistent with Lord Browne-Wilkinson’s analysis of 
equitable duties of care in Henderson v Merrett Syndicates Ltd as well as Millett 
LJ’s reasons in the Mothew case.8 

The second principle is that different remoteness criteria may apply depending 
upon the character of the breach in question. This is consistent with the movement 
in tort law towards affording the victim of an intentional tort a wider net of 
recovery than the victim of negligence or other unintentional misconduct. In a 
sense this second principle falls out of the first, for it is necessary in order to 
maintain parity across the jurisdictional frontier. Although Tuckey LJ indicated a 
different view in Collins v Brebner, the second principle broadly accords with 
Evans LJ’s approach in Swindle v Harrison. There he distinguished between the 
remoteness criteria BppEcable to breaches of fiduciary duty that are and are not 
‘equivalent to fraud’. 

Building on the first principle, Fisher J was right to analyse remoteness 
problems arising out of the breach of an equitable duty in terms of concepts 
predominantly developed in the common law courts. The reason these concepts 
have been refined to a greater level of sophistication at law than in equity is that 
most claims for reparation of loss complain of wrongs that before Judicature 
were only actionable in the common law courts and so common law judges have 
had greater exposure to remoteness problems. To develop a parallel but distinctly 
equitable conceptual vocabulary to describe the same phenomena when they 

in trusts or fiduciary relations cases would be a retrograde semantic 
exercise. The Supreme Court of Canada has twice had occasion to consider this 
problem and has settled on the view that the remoteness concepts elucidated in 
cases involving common law rights should be borrowed by equity where 
appropriate.45 

The conclusion in Guardian Trust that compensation for breach of an equitable 
duty of skill and care is limited by foreseeability and may be precluded by 
operation of intervening causes vindicates the two principles. Compelling reasons 
would be needed for applying different criteria to the recovery of compensation 
for equitable negligence than apply where recovery is founded on negligence 
sounding at law. It is difficult to see how the mere fact that a duty of skill and care 
arises out of an equitable relation raises special concerns calling for a deterrent or 
otherwise unusual response. The common law has settled on the idea that 
compensation for unintentional torts should be limited to losses of a foreseeable 
kind and there is no convincing reason why a different rule should condition 
recovery for unintentional misconduct sounding in equity. As Viscount Simons 
observed in The Wagon Mound (No 1), foreseeability is a peculiarly appropriate 


42 ti Cd ee 1 NZLR 664 (CA) 681 (Gault J) 
and 686—687 (Tipping J) 

43 Henderson v Merrett Syndicates Ltd [1995] 2 AC 145, 205; White v Jones [1995] 2 AC 207, 270-272; 
Bristol and West Building Society v Mothew [1998] Ch 1 (CA) 17 See also P.B.H. Birks, ‘Equity in 
the Modem Law: An Exercise in Taxonomy’ (1996) 26 UWALR 1, 45-48 and G. Vos, ‘Linking 
Chains of Causation. An Examination of New Approaches to Causation in Equity and the Common 
Law’ [2001] CLI 337, 344-345. 

44 Swindle v Harrison [1997] 4 All ER 705 (CA) 717. 

45 Hodgkinson v Simms [1994] 3 SCR 377, 444; Canson Enterprises Ltd y Boughton & Co [1991] 3 
SCR 534. See also Mowat v Clark Boyce [1992] 2 NZLR 559 (CA) 568 (Cooke P)(‘more direct and 
natural’). 
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limitation on recoverable loss where foreseeability of loss is also an element of the 
defendant’s liability,“ as it is an element of equitable negligence.“ 

For parallel reasons there is good sense in allowing a wider net of recovery 
where the fiduciary has acted with patent disloyalty. The precise content of the 
duty or duties entailed by the relation of trust and confidence has not yet been fully 
worked out by the courts. It is clear, however, that the relation requires the 
fiduciary to act in good faith in the interests of his beneficiary.** The duty of good 
faith is broken if the fiduciary intentionally prefers his own interests or those of a 
third party over the interests of his beneficiary. Thus any breach of trust committed 
intentionally and adversely to the interests of the beneficiaries will amount to a 
breach of the duty of good faith. The considerations of deterrence and morality that 
may motivate the courts to allow a wider net of recovery against fraudsters apply 
with full force against faithless fiduciaries. There is also a special concern to 
protect the integrity of trusting relationships. As noted above, Evans LJ 
distinguished in Swindle v Harrison between breaches of fiduciary duty that are 
and are not ‘equivalent to fraud’ and said that breaches that are equivalent to fraud 
attract the more generous remoteness criteria applicable in a claim for deceit. 

There are other types of case that engage the fidelity principle but to which these 
considerations may not apply. A fiduciary may put himself in a conflict position 
without meaning to, in which case there is less justification for a deterrent or 
retributive measure of relief. Re Bulmer was such a case, for the defendant had not 
been aware that he was a fiduciary of the estate holding the equity of redemption in 
shares he purchased.5! Moreover, not every intentional breach of trust engages the 
fidelity principle for a trustee may breach his duties judiciously with a view to 
benefiting the equitable interests. If instead a loss results he may be liable, but in 
the absence of authority it is reasonable to expect that the court would not apply the 
same wide remoteness criteria it would in a case of intentional disloyalty. 

It is impossible to pretend that the decided cases give clear answers. The import 
of Millett LJ’s remarks in the Mothew case and Evans LJ’s remarks in Swindle v 
Harrison, however, appears to be that breach of a duty imposed by the relation of 
trust and confidence will only attract an unusually generous measure of recovery 
where the fiduciary has intentionally preferred other interests over those of his 
beneficiary. That raises the question what remoteness criteria apply in cases of this 
sort. Fisher J said that reasonable foreseeability is not required but he did not think 
it would be enough to prove simple factual causation. He referred in this 
connection to the Supreme Court of Canada’s decision in Canson Enterprises Ltd v 
Boughton & Co.52 The defendant solicitor in that case had failed to advise his 
purchaser client of facts indicating that his vendor client had flipped up the price of 
the property in transactions not at arm’s length. If the purchaser had known this it 
would have withdrawn from the transaction. By reason of the subsequent 
negligence of an engineering firm the development of the property was a financial 
disaster for the purchaser, which sued the solicitor when the engineering firm’s 


46 The Wagon Mound (No 1) [1961] AC 388 (PC) 423. 

47 Re Chapman [1896] 2 Ch 763 (CA) 774. 

48 Bristol and West Building Soctety v Mothew [1998] Ch 1 (CA) 19. 

49 See Hodgkinson v Sonms [1994] 3 SCR 377, 452-453. 

50 Swindle v Harrison [1997] 4 All ER 705 (CA) 717 

51 Re Bulmer [1937] Ch 499 (CA), see also Boardman v Phipps [1967] 2 AC 46. Neither case mvolved a 
claim for reparation of loss. Similarly, the more generous cniteria do not condition the liability of an 
innocent converter: Kuwait Airways Corporation v Iraqi Airways Company [2002] UKHL 19 at [100- 
104]. 

52 Canson Enterprises Ltd v Boughton & Co [1991] 3 SCR 534. 
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insurance proved insufficient. Though the judges disagreed on how to characterise 
the governing doctrine, in effect they all agreed that the contractor’s negligence 
was an intervening act that extinguished the causal efficacy of the solicitor’s 
breach of fiduciary duty. 

What emerges from these decisions is that the remoteness test for intentional 
breach of the fiduciary duty of loyalty is broadly similar to the test conditioning 
recovery for the tort of deceit as described by the House of Lords in Smith New 
Court Securities Ltd v Citibank NA.’ Losses of unforeseeable types are 
recoverable but there must be a direct causal link so that the defendant will not 
be liable for losses properly attributable to other causes. That accords with Tuckey 
LJ’s remarks in Collins v Brebner, Evans LJ’s analysis in Swindle v Harrison, as 
well as a number of Canadian decisions.*4 The concerns raised by fiduciary 
disloyalty are not precisely those raised by fraudulent misrepresentation but they 
are sufficiently alike to warrant a like approach to remoteness problems. 

Fisher J’s analysis of breaches of trust involving the loss of trust property is more 
problematic. He included in this category not only dissipation of the corpus but any 
breach resulting in ‘a diminution in the value of the property directly or 
constructively held on trust’.*5 This appears to cut across the categories of negligent 
and disloyal breach of duty Fisher J treated separately. His view seems to have been 
that those categories only include duties owed to the beneficiary personally, as the 
duty in the Guardian Trust case was said to be, and not duties relating to the trust 
estate itself. Fisher J seems to have thought that a defaulting trustee is liable to make 
good without remoteness limitation all of the losses the estate itself would not have 
incurred if the trust had been duly performed. He explained that this was because of 
‘special policy reasons for deterring trustees from carelessness or abuse of their 
position ... in safeguarding the trust property’. 

It is difficult to think what the special reasons Fisher J mentioned might be. 
Certainly by virtue of his control over the property a trustee has an opportunity to 
take advantage of the beneficiaries, but it is difficult to see that this raises different 
concerns from abuse of a position of trust and confidence by a non-trustee 
fiduciary such as a solicitor. It is also difficult to see why a trustee’s careless or 
otherwise unintentional maladministration of the fund should attract a larger 
measure of reparative relief than the unintentional breach of any other equitable or 
common law duty one person owes in handling the affairs of another. Fisher J’s 
analysis yields the anomaly that a negligent failure to safeguard the trust property 
attracts a larger measure of relief than intentional disloyalty by a non-trustee 
fiduciary. There is nothing peculiar about the trust relation that justifies treating 
breaches of trust resulting in a diminution in the value of the property in a separate 
and higher category from breaches of duties arising out of other managerial 
relations. In setting this category of case apart Fisher J overlooked the two sensible 
principles underpinning the rest of his analysis. It is possible he did so in order to 
honour Lord Browne-Wilkinson’s dictum in Target Holdings,*’ but that dictum 
must itself be regarded as misconceived. 








53 Smith New Court Secunties Ltd v Citibank NA [1997] AC 254. And for dishonest conversion: Kuwait 
Airways Corporation v Iraqi Airways Company [2002] UKHL 19 at [100-104] 

54 Canson Enterprises Ltd v Boughton & Co [1991] 3 SCR 534; Hodgkmson v Simms [1994] 3 SCR 
377, Hif v Price (1990) 76 DLR (4th) 138 (BCCA) 149, leave refused (1991) 56 BCLR (2d) xxxvu. 

55 Bank of New Zealand v New Zealand Guardian Trust Co Ltd [1999] 1 NZLR 213, 244 

56 ibid 245. Similarly Canson Enterprises Ltd v Boughton & Co [1991] 3 SCR 534, 546-547 
(McLachlin J). 

57 Bank of New Zealand v New Zealand Guardian Trust Co Ltd [1999] 1 NZLR 213, 243, and see also 
[1999] 1 NZLR 664 (CA) 679-680. 


596 © The Modern Law Review Lumted 2002 


July 2002] Cost-sharing in Group Litigation 
Conclusions 


Plainly there is a need for the English courts to restate the application of remote- 
ness criteria to money claims against defaulting trustees. The dicta in Target 
Holdings and Collins v Brebner as well as the statement in Lewin on Trusts provide 
an unsatisfactory basis for deciding future cases. A more refined approach would 
recognise that whether remoteness criteria apply at all depends on the nature of the 
claim advanced, for they are only apposite where the beneficiary seeks compen- 
sation for loss incurred by reason of the defendant’s misconduct. Remoteness 
criteria have no purchase where the beneficiary instead overlooks the breach and 
requires his trustee to perform his primary duties, even if that performance is to be 
effected in money. 

Greater refinement is also needed in formulating the criteria that condition liability 
where the claim is for reparation of loss. In this the English courts should adopt the 
two principles that underpinned Fisher J’s approach in the Guardian Trust case: they 
should tailor the applicable criteria to the different types of breach of trust that may 
be committed and they should develop those criteria harmoniously with the law as it 
applies to cognate common law wrongs. The progress of the law is towards treating 
reparation claims for breach of trust in two broad compartments that correspond to 
the two major compartments discernable in tort law. The first includes claims arising 
from unintentional and judicious breaches of trust; here the principal remoteness test 
should be reasonable foreseeability of the kind of loss. The second includes claims 
arising from intentional disloyalty; here unforeseeable losses should be recoverable 
so long as they are the direct result of the breach. 


Cost-sharing in Group Litigation: Preserving Access to 
Justice 


Mark Mildred* 


Background 


Collective action in multi-claimant cases (‘group actions’) is essential to avoid an 
intolerable burden on the court lists and intolerable expense in re-litigating the same 
questions over and over. This is the underlying rationale for the development from 
the mid 1980s of the custom of a limited team of lawyers undertaking the generic 
investigation and overall administration of such litigation (‘generic work’) 
irrespective of whether they have conduct of the individual claims within the group. 
Once a generic approach is employed it is necessary to provide for the basis of 
liability for payment of the costs of that generic work. Conventionally the parties 


* Nottingham Trent University. 


1 For accounts of the development of this area of litigation and discussion of issues commonly arising within 
it see C.J.S. Hodges, Multi-Party Actions, (Oxford: Oxford Univernty Press, 2000) and M. Mildred, 
‘Group Actions’ in G.G Howells (ed), The Law of Product Liability, (London: Butterworths, 2000). 
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attempt to agree generic issues between them and to identify specimen or lead 
cases to be used as vehicles for the determination of those issues.” Clearly no 
sensible claimant would agree to be a lead case, if she or he were personally at risk 
for the costs of that issue. Apart from the risk of losing and being ordered to pay 
the defendant’s costs of the issue, the probable shortfall, if victorious, between the 
total costs of the issue and those recoverable from the defendant would likely be 
sufficient to wipe out all damages recovered. Public funding would, by reason of 
the statutory charge, be no protection from this outcome.’ 

The practical solution devised in the Opren litigation and approved by the Court 
of Appeal was for each claimant to be responsible for an equal share of the 
claimants’ generic costs.* This principle was extended in Ward v Guinness Mahon 
plc to define that liability as liability for an equal several share of the claimants’ 
generic costs and, if the case was lost, of the defendant’s generic costs. The 
principle of cost-sharing was justified on the ground that the benefit of the generic 
work to an individual justified the obligation on that individual to pay an equal 
share of the cost of carrying out the work. A claimant who came into the case late 
would be responsible for a share of the generic costs from the date on which the 
cost-sharing order took effect both in order to discourage delay in entering the 
group and to prevent him or her taking the benefit of generic work done at the 
expense of others. 


Choices of orders and their consequences 


As this practice became routine in the 1990s two important questions emerged. 
Assuming partial (but not universal) success on the claimants’ side, what should be 
the basis of the defendant’s obligation to pay the claimants’ generic costs (‘Issue 
1’)? What should be the generic costs consequences of a claimant’s early departure 
from the group (for example by settlement or discontinuance) (‘Issue 2’)? 

The claimants’ position on Issue 1 was that generic costs of an issue should 
follow the outcome of that issue, irrespective of the outcome of individual claims. 
The defendants could concede the issue (resulting in an immense saving of time 
and costs) and put each claimant to proof in relation to the circumstances of his or 
her individual claim. The defendants’ answer was that a claimant should only 
recover costs (including a several share of the generic costs), if he or she was 
successful in the claim. Otherwise the fundamental presumption of ‘loser pays’ 
would be broken and unmeritorious litigation encouraged.® 

The practical importance of the difference between these approaches became 
clear in the human Growth Hormone litigation where the claimants succeeded in 
establishing negligence but only in respect of certain damage, certain treatment and 





2 The attempt to reduce complex questions of fact and law to a series of issues thus preceded the 
on issue-based litigation in the Civil Procedure Rules 1998 (‘CPR’); see, for example, rules 
1.4 (2) HAD) and 3.1(2\1){1). 

3 Under the Legal Aid Act 1988 s 16(5)(10) the Legal Aid Board had a first charge on any damages or 
costs recovered to secure all monies paid out by the Board under a legal aid certificate. The 
Services Commission (‘LSC’) now has a similar charge under the Access to Justice Act 1999 s 10 (7). 

4 Davies v El Lilley & Co [1987] 1 WLR 1136. 

5 [1996] 1 WLR 894. The court rejected the defendant's argument that the liability of the claimants 
should be joint and several. 

6 This presumption was preserved as a general rule by CPR 44 3(2)(a) where the court has decided to 
exercise its discretion to make an order that one party should pay the costs of another. 
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after a certain date.’ As a result just over half of the claimants received their share 
of the generic costs from the defendant and the remainder recovered theirs from the 
Legal Aid Fund. 

Claimants may leave the group early because defendants pay to settle their 
claims. Alternatively they may leave because of emigration or death; or because of 
a change in the law or advances in medicine or basic science achieved after their 
entry into the group make their claims untenable. Discontinuance may be but is not 
necessarily the result of inadequate criteria for entry into the group or of 
inadequate enforcement of those criteria. 

The problem created by early leavers is a variant on the difficulties raised by 
Issue 1: if liability for the leaver’s share of generic costs follows the individual 
outcome, each discontinuance will diminish the recovery of generic costs from the 
defendant so that a public or risk-based funder will be unable to recover its outlay 
in full, even where the case is successful overall. The sums involved will ensure 
that on either model of funding there is a serious risk of inaccessibility of justice. 
Lord Woolf acknowledged these problems in Access to Justice but expressed no 
preference for either approach, instead preferring flexibility in the light of the 
circumstances of the case. 

Further, whilst the settling claimant will, having agreed terms as to costs, have 
the advantage of a predictable recovery (subject to ascertainment of recoverable 
generic costs prior to detailed assessment), it would be open to defendants to 
remove the strongest cases from the cohort at a small costs price and thus drive 
down the overall prospects of success of the remainder of the group. The delay 
before ascertaining the recoverable generic costs at the end of the entire 
proceedings by means of a detailed assessment undermines the argument that 
several sharing according the outcome of the individual case produces certainty for 


all parties. 


The Court of Appeal decision 


The defendants’ approach to both questions assumed the mantle of orthodoxy in 
first instance courts and attempts to test it on appeal were frustrated by the collapse 
of the UK tobacco and Norplant litigation. An opportunity for the Court of Appeal 
to consider the proper approach to these questions was, however, available and 
taken in joined appeals against virtually identical cost-sharing orders made in the 
Cape Asbestos case’®, the third generation oral contraceptive litigation'’ and the 
MMR litigation. "? 


7 Andrews and Others v Secretary of State for Health (1998) 54 BMLR 111; Newman and Others v 

Secretary of State for Health (1998) 54 BMLR 157; N and Others v UK Medical Research Council 

[1996] 7 Med LR 309. For a full discussion of the issues in the litgation, see M. Mildred “The Human 

Growth Hormone Creutzfeld-Jacob Disease Litigation’, [1998] JPIL 251. 

ch 17 para 60. 

This argument weighed heavily with Wright J in the tobacco litigation: Hodgson v Imperial Tobacco 

Ltd (unreported, 25 June 1998) and with May J in the Norplant litigation: Foster v Roussel 

Laboratories (unreported, 29 October 1997). 

10 Afrika and Others v Cape plc. 

11 X, Y, Z and Others v Schering Health Care Ltd and Others. 

12 Sayers and Others v Merck Smithkline Beecham plc and Others. The Times, 14 Jan 2002, CA, 
Mummery, Buxton and Longmore LJJ((2001] EWCA Civ 2017); [2002] C P. Rep. 23. 
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The defendants’ submission that the Court of Appeal should not interfere with 
the first instance orders (which were best left to the assigned judge who would be 
familiar with all the facts of the case and in the best position to exercise the 
discretion) was rejected on the grounds that (a) group litigation is a developing 
field and (b) it is necessary to attain the best order where that order was to have 
general effect over a wide range of cases.'? The court also acknowledged that the 
ordinary approach to the costs consequences on the discontinuance of an individual 
claim should not determine the position in a group action where the action itself 
would continue after a particular claimant might choose to leave the group.'* The 
relevance of that consideration is presumably that a successful defendant would 
still be able to seek to recover its costs at the end of the case. 

On Issue 1 the claimants relied on the general encouragement in the CPR to 
make special orders for costs reflecting the outcome of issues in the case rather 
than simply the overall result.!* The defendants rebutted this argument success- 
fully on the basis that the purpose of a cost-sharing order was the apportionment of 
costs payable under an order rather than the determination of who should pay those 
costs. While this may be logically correct, the distinction is at least blurred when 
both questions might be expressed as ‘which members of the group should 
participate in the assumed obligation to pay (or receive) the common costs’? 

The court’s main ground for preferring the defendants’ approach was that the 
varied and unpredictable circumstances at the end of a trial rendered it wrong to 
make a presumptive order in advance of those circumstances: the court should 
retain maximum flexibility to reflect what in fact transpired in the case by making 
appropriate costs orders at the end.'* This approach does, however, undennine the 
certainty thought by Lord Woolf and Previous courts to be desirable for the 
prospective entrant into a group action.’ 

On Issue 2 the court chose, arguably to the advantage of the claimants, to 
consider settlers and discontinuers separately. Those who settle do so by agreement 
and that agreement will include agreement in relation to recovery of costs.!® The 
first instance order was that in such a case a settling claimant would recover his or 
her individual costs and a several share of the claimants’ generic costs. This 
rewards those able to settle who would, had they continued, have lost the entire 
claim or at least an issue which might have had adverse costs consequences. It may 
also skew the operation of an eventual issue-based costs order. A defendant entitled 
to the costs of an issue which it had won would not be able to re-open its agreement 
to pay the several share of generic costs of any claimant with whom it had settled. 
Such costs would, of course, include a fraction of the costs of an issue for which 
the defendant was not at the end of the case found to be liable. 

Any claimant who was paying his or her lawyers on account of costs would have 
an interest in recovering costs from the defendant immediately on settlement. Since 
the amount of that claimant’s share of generic costs (for which the defendant had 
made itself liable by settling that claim) cannot be determined until after the order 
for payment and detailed assessment of generic costs the certainty assumed by the 





13 ibid para 8. 

14 ibid para 9. 

15 See, for example, CPR 44.3(4Xa) by which the court must take into account partial as opposed to 
entre success in a claim. See also Lord Woolf MR in AEI Ltd v Phonographics Ltd [1999] 1 WLR 
1507: “The most significant change of emphasis of the new Rules 1s to require courts to be more ready 
to make separate orders which reflect the outcome of different issues’. 

16 n 12 above, para 15 

17 See nn 8 and 9 above. 

18 n 12 above, para 16. 
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Court of Appeal in relation to settlement may again be overstated. Any agreement 
by a settling claimant to accept a lump sum in satisfaction of his or her entitlement 
to a share of generic costs would not fetter the discretion of the court making a 
subsequent costs order and might produce a windfall to one side or the other in a 
quite unpredictable way. 

It was, however, the proper approach to the share of generic costs of a 
discontinuing claimant which dominated the concerns of the parties and of the 
court. The orders appealed by the claimants provided that a discontinuing claimant 
ordered to pay costs would be liable for (a) his or her individual costs and (b) a 
several share of the claimants’ generic costs up to the end of the quarter in which 
(s)he discontinued.!? Implicit is that, whether or not an order was made against that 
claimant, his or her share of the claimants’ generic costs would be irrecoverable 
against the defendants. 

Thus that share would be payable to the claimants’ generic legal team either by 
the claimant (if, as is very rarely the case other than in financial services cases, he 
or she was privately funding the claim), or by the LSC (if publicly funded) or not 
payable at all (if funded under a conditional fee agreement). As more claimants 
discontinued, so the burden on the LSC or the lawyer would increase: as more than 
a small minority of the group discontinued their claims any victory would become 
increasingly Pyrrhic. Public funders would win generic issues but be faced with a 
mounting costs bill and lawyer risk-takers would make a loss on the case: access to 
justice would be endangered. 

The claimants argued that, if at the end of the case common issue costs followed 
the common issue event, the defendants would gain a windfall, if part of those costs 
had already been rendered irrecoverable by the discontinuance of claimants along 
the way. The defendants’ reply was that these were standard orders with which an 
appellate court should not interfere, a renewed appeal to the supposed certainty 
which discontinuance at an approximately known cost would bring and the efficacy 
of several cost-sharing to exert quality control over cases joining the group. 

In a mirror image of its conclusion on the appropriate time for decision on Issue 
1 the court decided that, in order to prevent an unfair advantage accruing to 
defendants, the proper time for decision on what liability for generic costs should 
be imposed on a discontinuing claimant was at the end of the case when the trial 
judge could see matters in the round.” Whilst the court described the matter as one 
of principle its perspective on the importance of certainty was affected by the fact 
that the vast majority of, if not all, the claimants in the cases under appeal were 
publicly funded. ! Thus certainty for the claimants of the amount of their liability 
for the costs of either side was likely to be an entirely academic consideration. In 
those circumstances the advantage to defendants in obtaining costs orders was not 
the ability to recover any such costs but the attritional effect on the claimant group. 

The policy issue driving the appeal was whether the LSC could obtain value for 
money. This brings access to justice squarely into focus: no value for money, no 
funding; no funding, no access to justice. Group actions have since the 
benzodiazepine tranquilliser litigation been subject to a special discipline allowin 
the court to strike out claims where the likely costs outweighed the likely benefit. 











19 ibid para 4. 

20 ibid paras 19 and 20 

21 ibid para 23. 

22 AB v John Wyeth & Brother Ltd [1993] 4 Med LR 1. This preceded the obligation in CPR 1 4(2)(h) 
for a case-managing judge to consider whether the likely benefits of taking a particular step justify the 
cost of taking it and the power in CPR 3.1 to umplement that obligation. 
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Thus any costs order which tended to increase the costs and diminish the benefits 
for the remainder of the group would compound the risk of a successful application 
to strike out the case. The decision of the Court of Appeal might be defensible in its 
prophylactic influence on that consideration alone. 

The court also took a sceptical approach to the professed wish of the defendants 
to maintain the quality of the cases within the group a and to allow the claimants 
swift identification of their potential liability for costs.” The former was achieved 
by the professional obligations of the claimants’ professional advisers and the fact 
that a discontinuing claimant could only be relieved of his or her liability for a 
share of the generic costs: the irrecoverable loss of the individual costs of the 
action would be a disincentive in itself to perseverance in a worthless claim. In 
respect of the latter the court was happy to allow the claimants to decide for 
themselves what was in their own best interests. 


Conclusion 


Cost-sharing orders create complexity, obscurity and expense.** They reflect the 
introduction in the CPR of an ‘opt-in’, individual case investigation-intensive 
vehicle for the adjudication of multiple claims with, unusually for a common law 
jurisdiction, no limitation amnesty after the making of a Group Litigation Order.” 
The necessity for such orders does, however, derive from the existence of a cost- 
shifting regime and the indemnity princıple which supports it. The vast sums spent 
on litigating the principles governing the new CFA regime introduced by Access to 
Justice Act 1999*° in relation to recoverability of success fees and the insurance 
premium have, for the first time in recent memory, led senior judges to question 
whether the indemnity principle should remain and provoked calls for replacement 
of cost-shifting and the halfway house of the CFA regime by a frank contingency 
fee system.” That would engage anti-‘US litigation culture’ prejudices and raise 
problems in relation to the adequacy of damages (after deduction of the contingent 
fee) in cases of serious personal injuries. [t would also, on the other hand, have the 
advantage of simplicity and transparency and render the investment of resources in 
satellite costs questions such as those raised in the instant case redundant. 





23 n 12 above, paras 25 and 26. 

24 In the human Growth Hormone htrgabon preparation of extraordinarily elaborate bills to reflect six 
different categories of generic costs by quarterly periods over six years of litigation took over a year 
and itself cost an ınordınate sum In February 2001 the Lord Chancellor’s Department published a 
consultation paper enttled ‘Representative Claims. Proposed New Procedures’ CP 1/01. It sought 
views on whether additional specific provisions woald be needed in respect of costs for a new 
procedure conceptually more sumlar to US FRCP 23 than CPR Part 19 IL No more has been heard of 
this imtiative but the focus on the need for a specific costs regime underlines the extent to which 
implementation or adaptation of the conventional approach to costs overlays procedural reform. 

25 CPR Part 19 M in effect from 2 May 2000 established a formal procedural regime. The makıng of a 
Group Litigation Order under CPR, r. 19 11 1s the English equivalent of certification of a class action 
under, for example, US Federal Rule of Civil Procedure 23. The effect of the latter is to toll the statute 
of limitations, 

26 Access to Justice Act 1999 ss 27-31. Callery v Gray (No 1) [2001] EWCA Civ 1117 [2001] 1 WLR 
2112, Callery v Gray (No 2) [2001] EWCA Civ. 1246 [2001] 1 WLR 2142; Sarwar v Alam [2001] 
EWCA Civ 1401 [2002] 1 WLR 125. 

27 Longmore LJ refers ın paragraph 29 of this judgment to support from Lord Ptulltps MR and May LJ 
(the Deputy Head of Civil Justice) for abolition of the indemnity principle. 
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Acquiring Title by Theft 
Graham Battersby* 


It is, of course, well established in English law that a person who wrongfully 
acquires possession of an item of physical property, whether land or a chattel, 
acquires a title which is good against all but a person who can prove a better title. 
However, until the decision of the Court of Appeal in Costello v Chief Constable of 
Derbyshire Constabulary, it was uncertain whether that general proposition 
applied to a person who acquired possession by theft (or by other criminal means). 
It need hardly be said that a thief is a most unmeritorious claimant, and it was not 
difficult to find statements denying, or doubting, that a thief would acquire a 
defensible title. For example, Professor Michael Bridge, writing in 1993,3 stated: 
‘It is predictable, however, that a court will invoke public policy to reject the 
[possessor’s] claim where the . .. claim is manifestly based upon a criminal taking.’ 
There are also some relevant dicta in Parker v British Airways Board,‘ the 
leading modern case on the acquisition of title by finding. The claimant, Mr. 
Parker, had a ticket entitling him to be in the executive lounge at Heathrow 
Airport, which was operated by British Airways Board. He found a gold bracelet 
on the floor of the lounge. He handed the bracelet to an employee of the Board, 
saying that he wished the bracelet to be returned to him if the true owner was not 
found. The Board sold the bracelet for £850. Parker sued, claiming that by finding 
the bracelet he had acquired a title superior to that of the Board. His claim was 
successful, because on the facts the Board did not have prior possession of the 
bracelet; he was awarded £850 plus interest. The reason why the Board’s defence 
failed was that, being the operators of the executive lounge to which the public had 
limited rights of access, the Board had not manifested an intention to exercise 
control over those premises and things that might be found on those premises. 
Parker therefore had possession and the Board did not have prior possession. 
Obviously, Parker was a completely honest finder, would the outcome have been 
different if he had been dishonest? Consider the following dicta of Donaldson LJ:5 


One might have expected there to be decisions clearly qualifying the general rule where the 
circumstances are that someone finds a chattel and thereupon forms the intention of keeping 
it regardless of the rights of the true owner or of anyone else. But that ıs not the case. There 
could be a number of reasons. Dishonest finders will often be trespassers. They are unlikely 
to rsk invoking the law, particularly against another subsequent dishonest taker, and a 

t honest taker is likely to have a superior title: see, for example, Buckley v Gross 
(1863) 3 B. & S. 566. However, he probably has some title, albeit a frail one because of the 
need to avoid a free-for-all. This seems to be the law in Ontario, Canada: Bird v Fort 
Frances [1949] 2 D.L.R. 791. 


a re an UUM 
* Faculty of Law, University of Sheffield. I am grateful to an anonymous referee for comments on earlier 
drafts I am, of course, solely responsible for any remaining errors or imperfections 


1 The foundation case 18 Armory v Delamine (1722) | Stra 505, 93 ER 664. The purpose 18 to avoid a 
situation where ‘lost property would be subject to a free-for-all in which the physically weakest would 
go to the wall’: per Donaldson LJ in Parker v British Airways Board [1982] QB 1004, 1009C. 

2 [2001] 1 WLR 1437. 

3 M.G. Bndge, Personal Property Law (London: Blackstone, 2nd ed, 1993) 56. 

4 [1982] QB 1004. 

5 rbid 1010A. 
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Later in his judgment, in seeking to reduce the present law to a series of 
propositions, under the headings ‘Rights and obligations of the finder’ and ‘Rights 
and liabilities of an occupier’, Donaldson LJ stated as follows:® 


The finder of a chattel acquires very limited rights over it if he has taken it into his care and 
control with dishonest intent or in the course of trespassing. 

A person having a finder’s nghts has an obligation to take such measures as in all the 
circumstances are reasonable to acquaint the true owner of the finding and present 
whereabouts of the chattel . 

An occupier who manifests : an intention to exercise control over a building and the things 
which may be upon or ın it so as to acquire rights superior to those of a finder 1s under an 
obligation to take such measures as in all the circumstances are reasonable to ensure that lost 
chattels are found and, upon their being found, whether by him or by a third party, to 
acquaint the true owner of the finding. 


The statement by Donaldson LJ of an obligation to take all reasonable measures to 
discover the true owner evokes the response: (a) to whom is that duty owed, and 
(b) what is the sanction if the duty is breached? How can we make sense of this 
supposed duty? The duty can hardly be owed to the other claimant, i.e. the British 
Airways Board. The Board loses because it did not have prior possession; that 
remains true whether or not Parker complies with his supposed duty to take all 
reasonable measures to discover the true owner. That duty, therefore, can only be 
owed to the true owner. At first sight, that notion might appear to make some 
sense. The finder is deemed to hold the found chattel under the terms of a fictitious 
bailment with the true owner (a bailment at will). The purpose of that idea is to 
protect the finder from liability in conversion arising out of the taking of the chattel 
and, probably, a reasonable degree of non-destructive use.” Donaldson LJ is 
presumably defining what the finder must do in order to retain this limited 
protection. However, in the end the notion of a duty owed to the true owner does 
not make sense. The true owner will win in any event, and the postulation of the 
finder’s duty makes no difference. The fictitious bailment is a bailment at will, so 
that it can be terminated at any time by a demand for the return of the chattel; that 
proposition also remains true, whether or not the finder complies with the supposed 
duty. Ultimately, therefore, this supposed duty is a duty without teeth; the finder’s 
position remains the same whether or not the duty is complied with. 

Bearing all of this in mind, let us return to the facts of Parker. Parker won the 
case because the Board did not have prior possession of the bracelet. Would the 
outcome have been different if he had been dishonest? Suppose that he had 
immediately placed the bracelet in his pocket and had told nobody of his find, 
subsequently treating the bracelet as his own; and suppose further that the bracelet 
was then stolen from him by a thief who sold it to an innocent buyer. 

If we apply the dicta of Donaldson LJ to these hypothetical facts, we may reach 
the following position: 


(1) Parker has some title, albeit a frail one (or has very limited rights), but the 
subsequent honest taking by the innocent buyer is likely to confer a superior 
title; 








6 «bid 1017-1018. Cf. So Dawid Cairns, ibid 1021E: ‘I am ın foll agreement with the analysis of the 
authorities which Donaldson L has made in his judgment in relation to the facts in this case. As to 
thieves and trespassers (in the sense of trespassers to the place where the thing was found) I express 
no concluded opinion, since the plaintiff was not in either of those categories.’ 

7 See Spackman v Foster (1883) 11 QBD 99 (time does not begin to run until the object is demanded 
fram the finder), but cf. Granger v George (1826) 5 B & C 149, 108 ER 56; RB Policies at Lloyds v 
Butler [1950] 1 KB 76. 
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(2) Parker is in breach of his obligation to take all reasonable measures to 
ascertain the true owner. 


Donaldson LJ would presumably apply to Parker the supposed duty to take all 
reasonable steps to discover the true owner, but, it is submitted, would be forced to 
conclude that Parker’s breach of that duty makes no difference to his position. 
Donaldson LJ would presumably conclude that Parkers’ claim against the innocent 
buyer would fail. That conclusion would not be sustainable. If Parker’s claim, 
notwithstanding his hypothetical dishonesty, would succeed against the Board, 
how can his claim against the buyer fail? Only an exception to the nemo dat rule 
could produce that result, and, not surprisingly, it is impossible to find such an 
exception.§ 

The validity of a thief’s title, although not discussed, is in fact implicit in the 
decision of the House of Lords in National Employers’ Mutual General 
Insurance Association Ltd. v Jones.) The claimants were the insurers of the 
original owners of a Ford Fiesta car which had been stolen. The car was sold by 
the thief and was then resold three further times on its way into the hands of the 
defendant, an innocent buyer. The case, as argued, turned on the correct 
construction of section 9 of the Factors Act 1889 and section 25(1) of the Sale of 
Goods Act 1979. The County Court judge, a majority of the Court of Appeal and 
a unanimous House of Lords held that there was no relevant exception to the 
nemo dat rule; therefore, since the defendant’s title derived from a thief, he could 
not establish a good title as against the claimants. It was never suggested, either 
by counsel or the judiciary, that the thief, and therefore the defendant, had no 
title at all.!° If that had been correct, section 9 of the Factors Act 1889 and 
section 25(1) of the Sale of Goods Act 1989 could never have applied, because 
they can be invoked only where the subsequent transaction is a sale, ie brings 
about the transfer of the seller’s property in the goods to the buyer. If the seller 
has no property at all, the transaction cannot be a sale; the implied result, 
therefore, is that the thief acquired a possessory title which ultimately was 
transferred to the defendant.!! 

We must also take account of provisions in the Limitation Act 1980. The effect 
of section 4 is tolerably clear, despite the appallingly complicated drafting: time 
will never run in favour of a thief, but time will start to run when the thief sells the 
stolen property to an innocent buyer for value. Six years after that sale, therefore, 
the title of the original owner is extinguished. Section 4 seems to be drafted on the 
assumptions, (1) that, without it, the position of the thief and his successors would 
be no different from that of an honest taker, and (2) that, despite section 4, the thief 











8 The citation by Donaldson LJ of Buckley v Gross (1863) 3 B & S 566 (see text to n 5 above), always 
seemed inadequate for the purpose, and the analysis by Lightman J in Costello proves it s0: see text to 
n 23 et seq. On the weaknesses in Donaldson LJ’s judgment generally, ses the very instructive 
comment by S.A. Roberts (1982) 45 MLR 683. 

9 [1990] 1 AC 24. See also, to the same effect, earher decisions in Kenya (Mubarak Ali v Wali 
Mohamed & Co (1938) 18 KLR 23), Canada (Brandon v Leche (1972) 29 DLR (3d) 633) and New 
Zealand (Elwin v O'Regan & Maxwell [1971] NZLR 1124). 

10 The majonty of the Court of Appeal beld that that there was no sale by the thief or any of his 
successors, because none of those transactions was capable of conferring a good ttle; but the idea that 
there cannot be a sale unless it confers a good title, deriving from the judgment of Atkin LJ ın 
Rowland v Divall [1923] 2 KB 500, 506-507, was exploded long ago: see, for example, D. Tiplady, 
commenting on the Court of Appeal decision (1988) 51 MLR 240, and R.M. Goode, Commercial Law 
(Harmondsworth: Penguin Books, 2nd ed, 1995) 207. 

11 T Battersby, ‘A Reconsideration of “Property” and “Title” ın the Sale of Goods Act’ 

1) JBL 1 
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acquires a title which is capable of being transferred by sale to the buyer (if the 
thief had no title at all, the transfer would not be a sale).!? 

The status and strength of a thief’s title is an issue capable of arising in several 
different contexts; for example, the issue may be between thief and victim, or 
between thief and occupier of the land where the property was taken, or between 
thief and a subsequent honest taker of the property, or between thief and a 
subsequent dishonest taker of the property. Probably the starkest context of all 
would be where the issue was between the thief and the police, and that was 
substantially the issue in Costello v Chief Constable of Derbyshire Constabulary.'3 
The police suspected that a Ford Escort car had been stolen by or with the 
knowledge of the claimant, Costello. On 12 July 1996 the car, while in the 
claimant’s possession, was seized by the police pursuant to their powers of seizure, 
investigation and retention conferred by sections 19 and 22 of the Police and 
Criminal Evidence Act 1984. By 5 January 1997 the police’s statutory purposes 
were exhausted, but they refused to return the car to Costello. In these civil 
proceedings Costello claimed an order for delivery up of the car and for damages 
for its wrongful detention since 5 January 1997. 

The defence was based essentially on two propositions: (1) that no possessory or 
other title vests in a thief or a subsequent receiver of stolen property; therefore, it 
was argued, the police had no obligation to return the car to Costello but only to the 
true owner when and if ascertained; (2) even if a possessory title vests in a thief or 
receiver, there is still no obligation to restore the stolen property to the thief or 
receiver. Both propositions were systematically demolished in a compelling and 
very scholarly judgment by Lightman J, speaking for a unanimous Court of 
Appeal, which reversed the decision of the County Court judge. 

The analysis of Lightman J started with Webb v Chief Constable of Merseyside 
Police.'4 There, the police under the provisions of the 1984 Act seized money in the 
possession of the claimants on suspicion that it constituted the proceeds of drug 
trafficking. However, the claimants were not convicted of drug trafficking; had they 
been so convicted, the money could have been confiscated under statutory powers. 
The Court of Appeal held that the claimants succeeded in their action for recovery 
of the money.! Lightman J! held that three general propositions of law were 
established by Webb: (1) the fact of possession confers a possessory title, even if the 
possession was obtained unlawfully or under an illegal transaction; (2) a possessory 
title, however frail, can be defeated only by a person who can prove a better title (in 
the law of both personalty and realty titles are relative), and (3) the statutory powers 
of the police under sections 19 and 22 of the 1984 Act merely divest the ‘owner’s’ 
rights of possession during the authorised period of the detention, so that, at the end 
of that period, the police are under an obligation to return the seized property to its 
‘owner’, unaffected by any public policy consideration that the fruits of his criminal 
activities ought to be withheld from a criminal. 

Lightman J then stated,!” for the sake of completeness, two qualifications. The 
first was section 8 of the Torts (Interference with Goods) Act 1977, which provides 





12 These provisions were enacted followmg recommendations of the Law Reform Committee in their 
21st Report (Final Report on Limitation of Actions), Cmnd 6923 (1977), Part II, paras 3.1 et seq 

13 [2001] 1 WLR 1437 

14 [2900] QB 427. 

15 The Court relied principally on the authonty of Bowmakers Lid v Barnet Instruments Ltd [1945] KB 
65, and Tinsley v Mulligan [1994] 1 AC 349. 

16 [2001] 1 WLR 1437, 1443H, para 14. 

17 ibid 1444C, para 15. 
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machinery whereby a defendant in an action for wrongful interference may show 
that a third party has a better right than a claimant. It was already clear that section 
8 applies only where the third party can be identified, !® and Lightman J confirmed 
that interpretation. Since on the present facts the police could not identify any third 
party with a better title than the claimant, this qualification had no application. The 
second qualification was that the claimant cannot assert a right of possession 
against the defendant if his possession of the property would be illegal or it would 
be illegal for the defendant to give him possession. Examples would be the 
possession of prohibited drugs or a firearm where the claimant does not have the 
necessary authorisation. !9 

Lightman J then turned to two further suggested exceptions or qualifications to 
the general principles. The first of these was the argument that no possessory (or 
other) title vests in the thief or subsequent receiver, and therefore the police on 
seizure of the stolen property become possessory owners and have no obligation to 
restore the property to the person from whom they seized it: their only obligation is 
to restore the property to the true owner when ascertained. As the judge says, this is 
an issue long regarded as open and one raised in various textbooks.” Indeed, as he 
also remarks, there is a note of a decision by Milmo J in Solomon v Metropolitan 
Commissioner! that public policy and the doctrine of ex turpi causa non oritur 
actio preclude recovery by a thief, and that view is supported by Feldman.” 

Lightman J gave detailed consideration to five cases, starting with Buckley v 
Gross.?4 We should be particularly grateful for his analysis of that decision, for it is 
a case which is readily capable of being (and has been) misunderstood. 

The case was concerned with the title to certain tallow which had been kept in 
some warehouses. The warehouses caught fire; the tallow melted and flowed down 
the sewers into the river, where some of it was taken into the possession of a man 
who had no right to it (presumably a thief). He sold it to the claimant. The police 
stopped the claimant and took him before a magistrate, who discharged the 
claimant. Under section 29 of the Metropolitan Police Courts Act 1839 the 
magistrate, where the real owner was known, could make an order for the detention 
and subsequent delivery to the true owner of goods ‘charged to be stolen or 
fraudulently obtained’; alternatively, if the owner was not known, the magistrate 
could order delivery to the receiver of the Metropolitan Police Force, who was then 
authorised, in the absence of a claim by the owner within 12 months, to sell them. 


18 De Franco v Metropolitan Police Commissioner (1987) The Tunes, May 8. The point is implicit in, 
inter alia, Parker v British Airways Board [1982] QB 1004. 

19 See [2001] 1 WLR.1437, 1451H, pera 34, where these examples were given in the context of the 
question whether the police (as opposed to any other defendant) are obliged to return the property to 
the claimant. 

20 Lightman J referred to P. Winfield and J.A. Jolowicz on Torts (London. Sweet & Maxwell, 10th ed, 
1975) 603, and J.W. Salmond and R-F.V. Heuston on The Law of Torts (Landon: Sweet & Maxwell, 
Z1at ed, 1996) 109-110. 

21 [1982] Crim LR 606. 

22 D. Feldman, The Law Relating to Entry, Search and Seizure (London: Butterworths, 1986), para 
11.41 

23 The five cases are, in chronological order, Buckley v Gross (1863) 3 B & S 566, R v D’Eyncourt 
(1888) 21 QBD 109, Field v Sullivan [1923] VLR 70 (Supreme Court of Victona), Betts v 
Metropolitan Police District Receiver [1923} 2 KB 595, and Irving y National Provincial Bank Ltd. 
(1962] 2 QB 73. 

24 bid. 

25 See, for example, Donaldson LJ in Parker v British Airways Board [1982] QB 1004, 1010A (the 
passage set out at text to n 5 above). See also the exchange between Powles (1974) 37 MLR 213, 
(1975) 38 MLR 83, and Battersby and Preston (1975) 38 MLR 77. 
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Under these provisions the magistrate made an order for the detention of the tallow 
by the police, with a view to its delivery to the tue owner, who was known. 
However, the tallow became a nuisance and the police sold it to the defendant 
within the 12-month period. The claimant sued the defendant to recover the tallow, 
but his action failed before Blackburn J and the Court of Queen’s Bench. 

It is clear, as Lightman J showed, that the majority held that the magistrate’s 
order was crucial, because it lawfully divested the claimant’s possession and title 
to the property. The judgment of Crompton J. is more equivocal, and according to 
one report? he took the view that, irrespective of any order of the magistrate, the 
vesting by the police of possession in the defendant was sufficient to divest the 
claimant’s possession. However, it is the view of the majority which has prevailed. 
That view is best expressed by Cockburn CJ in the following passage:?’ 

Under these circumstances it appears to me plain that, by virtue of the authority vested in 
him by the statute, an order was made by the justice, within the scope of his authority and 
jurisdiction, with respect to dealing with this tallow, and whether the police were or were not 
warranted in selling it within 12 months is immaterial. The plaintiff, who had nothing but 
bare naked possession (which would have been sufficient against a wrongdoer) had it taken 
out of him by virtue of this enactment. As against the plaintiff, therefore, the defendant 
derives title, not from a wrongdoer, but from a person selling under authority of the justice, 
whether rightly or not is of no consequence. I wholly disagree with the doctrine of the 
plaintiff’s counsel, that if the policeman did anything ultra vires, that would revest the 
possession of this tallow in the plaintiff. He had no ttle beyond what mere possession gave, 
and, so soon as the goods were taken from him by force of law, there was a break in the 
chain of that possession. 


In Betts v Metropolitan Police District Receiver and Carter Paterson? the 
police seized from the claimant some cloth which they believed to be stolen; they 
delivered it to Carter Paterson, without any order under the Police (Property) Act 
1897.2 The claimant successfully sued the Police Receiver and Carter Paterson in 
conversion; du Parcq J held that the claimant’s possessory title prevailed, because 
the theft could not be proved and the delivery had been made without the 
protection of any order under the Act of 1897. 

The really decisive case is the decision of the Court of Appeal in Irving v 
National Provincial Bank Ltd.» There the issue was as to the title to some bank 
notes seized by the police when in the possession of the claimant, where neither the 
claimant nor the defendant could establish that they were the true owners. Under 
section 1 of the 1897 Act the magistrates ordered that the notes should be delivered 
to the defendants. The claimant then sued the defendant, claiming ownership of the 
notes. The claim was rejected by the Court of Appeal, on the grounds that the effect 
of the order was to destroy the claimant’s possessory title; the burden of proof was 
therefore on the claimant to establish that he was the true owner, and he had failed 
to discharge that burden. All three members of the Court relied strongly on the 
passage from the judgment of Cockburn CJ in Buckley v Gross, quoted above.?! 

On these authorities Lightman J rejected the argument that the police have a 
better title than the thief or subsequent receiver. His conclusion was that, ‘(save so 
far as legislation otherwise provides), as a matter of principle and authority 








(1863) 32 LIQB 129 

(1863) 3 B.& S 566, 572-573, cited by Lightman J [2001] | WLR 1437, 1445G, para 19. 

[1932] 2 KB 595. 

The Police (Property) Act 1897, a I, has provisions very simular to those in the Metropolitan Police 
Courts Act 1839, s 29 

[1962] 2 QB 73. 

See text to n 27 above 
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possession means the same thing and is entitled to the same legal protection, 
whether or not it has been obtained lawfully or by theft or by other unlawful 
means. It vests in the possessor a possessory title which is good against the world 
save as against anyone setting up or claiming under a better title’.3? 

The second suggested exception was that, even if a possessory title vests in a 
thief or receiver, there is still no obligation to restore the property to that person. 
Although, put in that broad way, the proposition seems incoherent, it gained some 
general support from the judgment of du Parcq LJ in Bowmakers Ltd v Barnet 
Instruments Lid” and the judgment of Roskill LI in Malone v Metropolitan Police 
Commissioner.™ Lightman J. quickly rejected that argument,35 relying in particular 
on the decision of the House of Lords in Tinsley v Milligan”; the only legitimate 
exception to the obligation to restore is where it would be unlawful for the police to 
transfer the property to the claimant or where it would be unlawful for the claimant 
to be in possession of it, eg controlled drugs or unauthorised firearms. 

The decision and the reasoning in Costello seem absolutely compelling. The 
notion of relative title, which is built into our law of property, is reasserted in the 
most uncompromising way. Possession, however acquired, will found a title which 
will prevail against all claimants whose rights are subsequent to those of the 
possessor, and, conversely, will be defeated only by those who have continuing 
rights which are prior to those of the possessor.37 Welcome too is the Court of 
Appeal’s adherence to the constitutional principle that the police have no greater 
powers than any other citizen except where the law specifically confers greater 
powers; in the absence of statutory powers conferred on the police, it was right that 
Costello’s claim to the return of his property should succeed, and the Court was 
surely correct in refusing to invent a common law power which would have 
justified the indefinite retention of the car by the police. 

However, Costello is founded on common law principles, and it remains to be 
seen whether the decision will remain proof against statutory reform. The Law 
Commission is studying the effect of illegality on contracts, trusts and torts, and 
has now published two Consultation Papers, the second of which has the title ‘The 
Mlegality Defence in Tort’.3? In this second Consultation Paper, the main thrust of 
the Law Commission’s study is concerned with the effect of the claimant’s illegal 
actions in various types of tort actions relating to the claimant’s person; for 
example, the claim is for damages for injury incurred in the course of an illegal 
joint venture involving the claimant and the defendant, or for injury in the course 
of the claimant’s illegal activity, or for compensation for detention as a result of 
the claimant’s crime. The Commission also considers the effect of illegality in the 
tort of conversion, but seems to take the view that the effect of illegality should be 
the same whether the alleged tort relates to the claimant’s person or the claimant’s 
property.°? The Commission reaches the provisional conclusion that, as with the 





32 [2001] 1 WLR 1437, 1450D, para 31. 

33 [1945] KB 65, 72 

34 [1980] QB 49, 71. 

35 [2001] 1 WLR 1437, 1451F, para 34. 

36 [1994] 1 AC 340. 

37 The equivocal statements of Donaldson LJ in Parker v British Airways Board [1982] QB 2004, cited 
and considered above at 603—605, though not cited in Costello, must be taken to be implicitly 
disapproved. 

38 See Consultathon Paper No 154, ‘egal Transactions: the Effect of Ulegality on Contracts and 
Trusts’, and Consultation Paper No 160, “The Illegality Defence in Tort.’ 

39 See Consultation Paper No [60, paras 2 32.10. The assumption ıs contestable. It is one thing to say, 
for example, that a claimant who suffers injury while carrymg out a crime on the defendant's premises 
should be precluded from recovering compensation for the injury from the defendant; there the effect 
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effect of illegality on contracts and trusts, the effect of illegality on a claim in tort 
should be governed by a structured discretion which would be closely related to the 
underlying policy issues.‘° 

The Consultation Paper takes account of the decision in Webb v Chief Constable 
of Merseyside Police,*! but was published before the decision in Costello. The 
Consultation Paper does not contain an adequate discussion of possessory title and 
the jus tertii rule. Lightman J in Costello showed that, in English law, title to 
physical property, whether land or personalty, depends on possession, and prior 
possession will prevail over later possession.42 It must follow, as remarked 
above, that Parker would have succeeded in his claim against the British Airways 
Board even if he had been dishonest, because his dishonesty would not affect the 
fact that the Board did not have prior possession. It must also follow, as Lightman J 
remarks in Costello,“ that one thief may steal from another thief. 

The Law Commission should now consider the implications of Costello, taking 
account of the fundamental nature of possessory title in our law of property (and of 
its effect, on the facts of Costello, in regulating the relationship between police and 
citizens). A major virtue of the common law position is that it finds a resting place 
for property where the true owner is unknown; if the rights of a prior possessor are 
removed, some other resting place needs to be found, since a proprietary vacuum 
needs to be avoided. In this respect, proprietary claims in tort are essentially 
different from those relating to the person. It seems doubtful whether the Com- 
mission’s proposed structured discretion would be an adequate replacement for the 
common law rules relating to possession and the title conferred by possession, even 
illegally obtained possession. 


of the illegality 1s purely negative in barnng a claim. It 1s quite another thing to say that illegality 
should bar a possessor’s claim to recover property, for there the effect of barring the claimant's 
remedy 18 to improve the defendant’s proprietary rights; 1e the effect of the legality is both negative 
and positive. The truth ıs that English law is to some extent mistaken in classifying conversion as a 
tort, it 18 mainly used as an action for the vindication of proprietary rights, and could be correctly 
viewed as belonging to the law of property rather than to the law of torts. See also text following n 43 
below 

40 Consultation Paper No 160, paras 6.5 et seq 

41 [2000] QB 427; see text to nn 14 and 15 above. 

42 See text to n 16 above. 

43 See text following n 7 above. 

44 [2001] 1 WLR 1437, 1451A, pera 31. 
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Government contracting in the United Kingdom has traditionally been equated 
with public procurement, contract being ‘the instrument by which the goods and 
services required by government departments are procured from the private 
sector’.| Despite concerns about the lack of effective accountability,? the 
development of a separate body of government contract law has been widely 
regarded as unnecessary.? Over the past twenty years ‘government by contract’ has 
assumed new forms. Contractual mechanisms were deployed by the Conservatives 
in the drive for efficiency within government and to reform the public sector and 
local government. A fresh impetus was thereby given to public law debates. 
Doubts were raised about the absence of a framework of legal principles governing 
the growing role of contract in public administration.’ A ‘public law contract’, with 
its own principles regarding formation and dispute resolution, was argued to be 
necessary to enhance government accountability.5 In the mid-1990s, Treasury 
pressure for the private financing of major public infrastructure projects gave a 
new twist to traditional procurement, leading to renewed calls for government 
policy and practice to be placed in a public law frame.® Far from diminishing 
following Labour’s victory in the 1997 general election,” government by contract 
has been vigorously extended across a wide range of economic and social relations 
in new private- puhe partnership initiatives and in a variety of legislative 
schemes. 





* Lancashire Law School, University of Central Lancashire. 
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As the title implies, this book follows in the critical public law tradition. The 
stated aim is to develop a ‘more specific understanding of the content that might be 
given to a public law of contract in relation to one particular group of government 
contracts, those “‘internal’’ to the government itself’ (p ix). In contrast to ‘external’ 
transactions involving procurement, contracting out, or private-public partnerships, 
none of these arrangements is legally enforceable at private law. Such relationships 
at central government level include ‘framework documents’ linking departments 
and Next Steps agencies, and public service agreements (PSAs) between the 
Treasury and spending departments. Examples in the public services field are 
contracts between Purchasers and Providers of healthcare in the NHS, and 
contracts between local authority clients and in-house teams that have bid 
successfully against private sector competition for the right to provide a wide range 
of manual and professional services. Davies’ focus on internal government 
contracts as a category is distinctive. A further welcome feature (and one hitherto 
almost completely absent in the work of public lawyers) is the reference to socio- 
legal studies of contract undertaken in a number of sectors and from a variety of 
disciplinary perspectives during the 1990s. The real originality of Davies’ 
contribution, however, lies in the use made of a detailed empirical study of 
contracts in the NHS as a means both of identifying contractual issues and 
problems, and suggesting normative solutions to them (p x). 


Debates and controversies 


Chapter 1 provides a useful summary of current legal debates and controversies 
surrounding government by contract. The problem with constitutional law is that it 
fails to control the government’s decision either to provide a service through 
contract with a private body or to restructure its internal relationships along 
contractual lines: ‘contractualization is a matter for the government ... no 
parliamentary authority is required’ (p 9). Where there is legislation on 
government contracts, this amounts to only a partial constitutional law check.? 
The result is limited opportunity for public debate about the merits of government 
by contract ‘either as a policy or in specific instances’, and a general lack of 
democratic legitimacy (p 11). Administrative law fails subsequently to provide an 
adequate framework for the regulation of government contracts. There are two 
main problems with the law regulating external government contracts. The first is 
that the ultra vires doctrine unfairly places risks on the contractor: the government 
can avoid liability by arguing that its discretion has been fettered by the contract, 
and can escape a bad bargain by arguing lack of contractual capacity.!° Here 
Davies follows established public law arguments as to how unfairness to the 
contractor can be prevented. The capacity issue might be addressed by allowing the 
court discretion whether or not to enforce the contract.!! In relation to fettering of 
discretion, although the problem can partly be resolved through contractual price 








9 The Deregulation and Contracting Out Act 1994 empowers the government by allowing ministers to 
delegate discretions to the contracting partner in the same way that delegation to civil servants 
operates under the Carttona doctnne, but without imposing any significant constraints; $ 72 appears to 
provide that in cases of contracting out the department continues to be legally responsible, although 
the Act will not apply ın all cases and the common law is uncertain (pp 23-24) 

10 Crédit Suisse v Borough of Allerdale [1997] QB 306 CA. 

11 P Crag, Administrative Law, 4th ed (London: Sweet and Maxwell, 1999) 150 In local government 
the problem has been partly mitigated through the Local Government (Contracts) Act 1997 
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variation or standard terms, a more satisfactory solution might be found in flexible 
public law remedies of the sort provided in French law, which permits both 
modification of contract terms by the public authority and price adjustment by the 
contractor.!? The second major weakness of administrative law is the failure to 
apply to government contracts established doctrines such as natural justice. This 
not only limits the protection available to contractors, but also enables the 
government to evade judicial scrutiny of important public functions by replacing 
direct service provision with provision through contract (p 16). Where the fairness 
of the conduct of government tendering procedures is at issue, disappointed bidders 
will be denied judicial review unless they can show a sufficient ‘public element’ in 
the case.!3 While tendering for government contracts is covered by domestic and 
European public procurement directives, procedural protections here serve a 
different purpose and are of a limited nature compared with natural justice, and in 
any case do not extend beyond the award to the life of the contract (p 18). 

The law relating to external government contracts is argued to be defective also 
in its failure properly to reflect public interest values. The ability of public bodies 
to pursue democratically mandated and socially valued objectives through the 
inclusion of terms in contracts (‘contract compliance’) has been unduly restricted 
by too narrow a focus on contract as a mechanism for increasing efficiency. 
Domestically, local authorities are prevented by legislation from taking account of 
‘non-commercial considerations’ when awarding contracts,/4 although the 
Secretary of State has powers to modify the list of non-commercial matters.!5 
The use of contracts for social ends is also restricted by the common law ‘improper 
purposes’ doctrine. At European level, the effect of the public procurement regime 
and of decisions of the European Court is to limit the use of ‘additional specific 
conditions’ to circumstances where there is no discrimination against bidders from 
Member States, and the condition is properly publicized in the contract notice (p 
20). Davies concludes that ‘the policy on contract compliance at both levels 
(domestic and European) would be more legitimate if it were more explicitly 
formulated after a full public debate’ (p 22). 

It is in relation to internal contracts, however, that problems of regulation and 
accountability are argued to be most acute, since these contracts ‘are not subject to 
any law at all, administrative or private’ (p 11). Such contracts are defined simply 
as ‘agreements between two public bodies in which one undertakes to perform 
specified activities in return for a budget supplied by the other’ (p 43). Contrary to 
the rhetoric of citizen empowerment and increased responsiveness to consumer 
needs, the law has failed to protect the public interest in participation and 
involvement in these arrangements. In outline, Davies argues that a public law of 
internal contracts would make contractualisation policies more successful (p 185). 
The effectiveness of these contracts is presently compromised by the lack of legal 
enforceability at private law, and by the absence of structural conditions 
(competition, economic incentives) that would encourage compliance and provide 
informal sanctions for breach of contract. Public law reform would compensate for 
these weaknesses and address two associated problems: the inadequate protection 
of the provider against unwarranted interference by the purchaser, and the inability 





12 ibid 532-533; H. Wade and C. Forsyth, Administratwe Law, 8th ed (Oxford. OUP, 2000) 336, both 
cited by Davies (p 16) 

13 R y Lord Chancellor's Department, ex p Hibbit and Saunders [1993] COD 326. 

14 Local Government Act 1988, s 17 See L Leigh, Law, Politics and Local Democracy (Oxford: OUP, 
2000) 298-299. 

15 Local Government Act 1999, g 19. 
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of the purchaser to enforce the contract and to hold the provider to account for 
performance (pp 52-53). The core argument is that the quality of decision-making, 
and of regulation and accountability, would be improved if internal contracts were 
governed by a public law framework embodying natural justice norms, applied if 
necessary in an internal enforcement and dispute resolution forum (referred to 
elsewhere as an ‘arbitral tribunal’ (p 70)). 

The remainder of the present review will focus on how this argument is 
developed from the analysis of NHS case study data in an accountability 
perspective. Both the conclusions regarding contractual effectiveness in the NHS, 
and the generalization of findings to other internal contracts, will be subjected to 
critical evaluation. A constitutional framework (complementary or alternative to 
the public law normative framework proposed by Davies) for the governance of 
contractualisation will be suggested, drawing insights from the literature on 
accountability, control and regulation. 


Accountability and control 


Chapter 4 establishes a framework for analysing internal contracts as fair and 
effective mechanisms of accountability. Accountability is described as a process 
whereby responsible individuals are required to explain or justify their decisions or 
acts, against some kind of legitimate criteria, and then to make amends for any 
fault or error. Accountability processes help guard against the abuse of delegated 
power and serve the more constructive purpose of promoting efficient and effective 
performance through the exchange of ideas and provision of information (p 79). 
Within government, internal accountability refers to the mechanisms for holding 
lower administrative tiers accountable to higher levels and ultimately to ministers, 
whereas external accountability involves the holding to account of those who 
govern by the courts, parliament and members of the public. From this perspective, 
government contracts are analysed in terms of their performance of four ‘key 
accountability tasks’: setting standards against which to judge accounts, obtaining 
accounts, judging accounts, and deciding what consequences should follow from 
judging of the accounts (p 81). 

In chapter 6, internal NHS contracts are examined in the context of the network 
of accountability mechanisms operating in the NHS environment. Drawing on the 
case study data,!© Davies shows how the involvement of purchasers and providers 
in multiple contractual and other (extra-contractual) accountability relationships 
gives rise to various problems — the analysis of which leads to specific proposals 
for a ‘public law normative framework’ for internal contracts (p 185). First, 
between purchasers and central government,!’ the problem was excessive central 
interference with purchaser autonomy. Rather than focusing on quality and 
responding to local needs, purchasers were compelled to make centrally 
determined standards (particularly the commitments undertaken in the Patients’ 
Charter) priorities in their relationships with providers. The restriction of purchaser 
discretion could prevent any benefits of delegation being realized (p 117). Davies 








16 The case study methodology and research design are presented in ch 5 (pp 99-106) The research 
sampled all three types of organization involved in the internal market in addition to central 
government: Health Authonties, GP fundholders, and Trusts 

17 ‘Central government’ 1s used as an umbrella term to describe the upper echelons of the NHS hierarchy 
(NHS Executive and regional offices) and the Department of Health (p 108). 
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argues that the problem may be addressed through principles of good delegation: 
the extent of influence of central government should be transparent (pp 121-122), 
and ‘purchasers should be given the time and the motivation to pursue issues of 
their own choosing in contracts’ (p 186). Secondly, as regards the accountability of 
providers, the problem concemed the interaction of contract with other 
accountability mechanisms to which they were subject. Providers were separately 
accountable to each purchaser through contract, and accountable in addition to 
professional bodies, to auditors, to the courts, and to patients and the public. Here 
the proposal is that ‘the purchaser should give explicit consideration to the 
interaction between its contract and the other accountability processes applicable 
to the provider’ (p 185). Where such other accountability mechanisms are working 
effectively, then unnecessary duplication should be avoided. Where the other 
mechanisms are found to be ineffective, purchasers should consider how the 
contract might be used to replace or reinforce them, for example through contract 
terms requiring compliance with particular standards. And where individual GP 
fundholders are in a weak bargaining position relative to providers, they should 
consider how accountability might be improved by acting together in group or 
agency approaches (p 133). Finally, in relation to the contractual definition of 
purchaser and provider roles, in particular the problem of improper purchaser 
interference with hospitals’ freedom to manage according to contractual targets, 
‘the parties should reach a negotiated agreement about their respective roles and 
should attempt to behave consistently’ (p 186). 

It is not clear in what sense some of these prescriptions (effective delegation 
and the requirement on the part of purchasers to consider other accountability 
mechanisms) would form part of a public law normative framework. Were they 
to be defined and set out as duties in legislation, they might be reviewable by the 
courts, at least in theory. If intended merely as principles of good administration 
they would have no obvious ‘public law’ status, although they might, for 
example, be embodied in some form of hierarchical management direction. The 
proposal that central government allow time and provide motivation for 
purchasers to pursue local issues is more about the allocation of resources than 
norms governing the decision-making process. On the other hand, the 
prescription relating to negotiated agreement and consistent behaviour in the 
purchaser-provider relationship might be ‘enforceable’ in an arbitral tribunal 
along with other new norms of procedural fairness, but this possibility is not 
directly explored. 

More generally, it may be suggested that Davies’ approach is in a public law 
tradition wedded to an over-formal conception of accountability. Efforts by public 
lawyers to map accountability mechanisms and relationships (‘upwards’ to 
authority such as parliament and the courts, ‘horizontally’ to broadly parallel 
institutions and grievance handlers, and ‘downwards’ to lower level institutions 
such as consumers and the market) may be argued to have failed to keep pace with 
the transformations wrought by the fragmentation of responsibilities for oversight 
and provision accompanying public sector reforms.!* Internal contracts might 
better be analysed by focusing on how traditional institutions of accountability 
operate in conjunction with more indirect mechanisms and processes as part of a 
complex system of checks and balances that serves to inhibit or encourage 
particular forms of behaviour. In this ‘extended accountability’ perspective, 





18 C. Scott, ‘Accountability in the Regulatory State’ (2000) 27 Journal of Law and Society 38. 
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accountability processes are not directly ‘programmable’ with the legal norms 
(fairness, legality, rationality, and so on) recognised by public lawyers.!9 

The analytical framework might usefully be broadened in another way, with 
reference to the controlling function of internal contracts. It may be argued that 
control and accountability are complementary concepts, the analysis of one 
requiring consideration of the other, or even that accountability is itself a form of 
control over those to whom power is delegated. Certainly, internal contracts 
operate as mechanisms of control as well as of accountability. Control in this 
context refers to the ways in which contract is used by the purchaser to influence or 
direct another party, the provider; whereas accountability is concerned with the 
answerability of the provider to the purchaser. In some contexts where a high 
degree of independence of the provider is regarded as desirable, ex ante control/ 
direction may be minimal with a greater emphasis on ex post control through 
accountability (there is no implication that accountability in such a case should 
also be minimal).?! Control may itself be broken down into an ex ante function 
concerning the degree of precision of obligations or standards specified in the 
contract as to what is to be done and how it is to be achieved, and an ex post control 
function of monitoring the activity or decisions reached by the provider.” It is 
difficult to divorce the accountability and control dimensions of internal contracts. 
For example, information about performance, whether gathered by the purchaser or 
supplied by the provider, does not serve just to call the provider to account, rather 
it is part of (and feeds back into) the controlling function through contract 
monitoring. 

While Davies convincingly establishes the importance of the accountability 
aspect of internal contracts, it may further be suggested that this perspective is not 
particularly helpful in analysing many relationships: 

It is a basic principle of our legal system that judgments of liability should be made only 

after a full investigation of the relevant evidence, during which the ‘accused’ should be 

given an opportunity to refute allegations being made against him or her. Hence one 

requirement of a good accountability process is observance of principles of natural justice (p 

86). 


However, in many internal contractual settings it may be inappropriate to view 
defective performance in terms of ‘blame’ and liability. Many public service 
problems, even in the NHS, are likely to be of a routine and mundane nature. The 
relationships are fundamentally about the coordination of resources resulting in the 
production or co-production of efficient and effective public services. The parties 
belong to the same organisation and share a common purpose in improving public 





19 ibid 59. The aim 1s not to judge accountability outcomes in ‘negatrve’ or ‘pomtive’ terms, but to 
analyze how strategic interventions, through the shifting of balances, might be made in order to 
correct a system which is malfunctioning Scott shows how one accountability resource that may be 
drawn upon in such strategic imterventions 1s ‘redundancy’. This describes a situation in which 
‘overlapping (and ostensibly superfluous) accountability mechanisms reduce the centrality of any one 
of them’ (p 52) It would be interesting to apply this perspective in assessing the issues of duplication 
and reinforcement of contractual accountability referred to by Davies 

20 B. Smith, ‘Accountability and Independence in the Contract State’, in B. Smith and D. Hague (eds), 
The Dilemma of Accountability m Modern Government (New York: Macmillan, 1971) pp 17-18 
Scott presents these concepts as linked on a continuum: ‘managena! control refers to the right to ex 
ante involvement in decision making, while accountabrlity-based control refers to ex post overmght' 
(n 18 above, 39). 

2i n11 above. 

22 ibid While this point ıs made by Crag in relation to the degres of precision of legislation, and the 
monitoring of decisions taken by an executive agency, it 1s valid for internal contracts more generally. 
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services and rectifying problems, for which they are often jointly responsible. The 
adoption of a relatively narrow and exclusive accountability perspective may tend 
to obscure such dimensions of internal contract relationships, in addition to 
underplaying the significance of purchaser or client control. 


NHS contracts 


Davies commences the substantive analysis of accountability relationships in the 
NHS internal market by distinguishing two ideal types of contract behaviour, 
drawing on the socio-legal literature on contractual relations in competitive 
markets. The ‘hard’ model reflects a low trust relationship in which standard- 
setting is accomplished through adversarial negotiations; standards are drafted 
relatively comprehensively and precisely; monitoring takes the form of ‘policing’; 
and enforcement is dependent on extreme sanctions such as exit. The ‘soft’ model, 
by contrast, expresses a high trust relationship in which standard-setting is the 
product of collaborative negotiations; standards are broad and general; monitoring 
is effected through trust or the sharing of information; and enforcement is 
dependent on persuasion (p 92). Referring briefly to the transaction cost economics 
literature, Davies predicts that NHS contracts will conform more to the soft than 
the hard model.*3 When the empirical data is confronted in chapter 7, however, the 
picture is more complicated. While GP fundholders adopted hard approaches to 
negotiations and contract drafting, Health Authorities tended to mix approaches 
even within the same contract, using both hard and soft standards and negotiating 
styles. More importantly, although in some cases GP fundholders were prepared to 
use exit from the relationship for breaches of high priority standards such as 
waiting times, resort to this sanction was rare. Nor did many purchasers rely on 
simple persuasion to enforce contracts. Since the attitude to enforcement 
corresponded with neither the hard nor the soft models, an ‘intermediate model’ 
has to be developed to describe the general practice of using ‘intermediate’ 
sanctions such as penalties which avoided bringing the relationship to an end (p 
138). 

One problem with basing models of internal government contracting on the 
experience of commercial contracting, as Davies acknowledges, is that competitive 
conditions exist only in weak form in the NHS internal market.24 More 
fundamentally, it is questionable whether the role of central government and the 
NHS hierarchy in constituting the internal market and regulating internal contracts 
is adequately captured in a bilateral model of contractual relationships (whether 
hard, soft or intermediate). Other empirical research on NHS contracts has 
analysed such governance dimensions through a category of ‘administered 
contracts’.25 The NHS contractual relation is argued to be ‘administered’ in the 





23 Reasons for this prediction mclude pre-existing personal ties among key players, the relatively long 
duration of contractual relationships, the existence of relatively ngh degrees of asset specificity, the 
difficultes of specifying and measuring exchanges, and the influence of the NHS institutional 
framework ing contractual relationships (pp 96-99). 

24 Health Authorities and GP fundholders were generally in a weak bargaimng position due to lack of 
choice among potential providers (there is a limit to the distance most patents will travel for 
treatment, and in some areas there may realistically be only one provider). The lack of incentive on 
the part of suppliers to mammtain the purchaser’s custom made exit threats unrealistic (p 95). 

25 D. Hughes, J. McHale and L. Griffiths, ‘Contracts ın the NHS: Searching for a Model?’, ın D. 
Campbell and P. Vincent-Jones (eds), Contract and Economic Organisation. Socio-Legal Ininatives 

(Aldershot: Dartmouth, 1996) 155. 
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sense that purchasers and providers enter contracts because they are required to do 
so, their relationship being subject to continuous regulation from the centre in the 
form of rules on pricing, late payments, standards and service specifications.?6 In 
short, the NHS remains a heavily regulated environment. The problem, then, is 
how to model contracts in an internal (rather than a ‘real’) market in which, among 
other distinguishing features, the contracting parties are part of the same 
organisation subject to varying degrees of central direction and control. While 
Davies acknowledges this aspect throughout (strong central direction explains, for 
example, the hard strategies adopted by Health Authorities in negotiating central 
government priorities such as waiting times and other Patients’ Charter 
requirements) (p 139), the modeling of hard and soft contracts is arguably a 
weakness and a limitation on the subsequent analysis of enforcement and dispute 
resolution.?/ 

The remainder of chapter 7 (Accountability Relationships and Procedural 
Fairness) and chapter 8 (Making the Accountability Process Effective) develop the 
argument that internal contracts should be subject to public Jaw norms of fairness 
and due process. Fair procedures not only help to ensure that justice is done to the 
party allegedly responsible for defective performance, but have an instrumental 
value in facilitating accurate accountability judgments by the purchaser. In relation 
to NHS contracts, however, certain common assumptions about fairness have to be 
modified to fit the models of hard and soft contracting; and in turn, some aspects of 
these models require amendment to meet the demands of fairness. The result is that 
natural justice requirements in the normative framework must be tailored to the 
particular nature of the contractual relationship. Hence in soft contracts, the 
prescription is that negotiations should be collaborative and based on the sharing of 
information; there should be no requirement to set our clear standards in advance; 
the provider should be under an obligation to share information for the purpose of 
monitoring; and at the enforcement stage there should be an obligation on the part 
of the purchaser to take account of the provider’s explanations and excuses, and to 
take joint responsibility for resolving problems that have led to any breach of 
contract. In hard contracts, on the other hand, the appropriate standard of fairness 
requires that negotiations should be consultative with no deliberate concealment of 
relevant information; standards should be clear and precise and serve as a guide to 
conduct; the provider should be under an obligation to supply relevant information 
on request for monitoring purposes; and the purchaser should be under an 
obligation to give advance warning of any sanctions to be applied, and to give the 
provider a hearing at which explanations or excuses might be offered (p 161). 

Drawing on the case study data, chapter 8 examines two obstacles to the 
effectiveness of the contractual accountability process and considers how they may 
best be addressed. While it has already been established that the use of 
‘intermediate’ sanctions was necessary given the absence of incentives associated 
with competition and purchaser exit, the problem (because of the need to preserve 








26 bid 163-165, 173-175. In addition to this hierarchical dimension, the analysis is more sophisticated 
than the ‘hard-soft’ model in also distinguishing classical, neo-classical, and relational contracts (168— 
173). 

27 Analysıs of contract behaviour ın polar categories (hard/soft, discrete/relational) is a distortion even of 
commercial contracting practice FSA a eg ace E a 
terms the aoei legal Liane. aee D: Cangpbells hin Macneil and the Relational Theory of 
Contract’, in D. Campbell (ed), Selected Papers of lan Macneil (London Sweet and Maxwell, 2001) 
3. In the context of the public policy and social policy literature, see P. Vincent-Jones, ‘The Reception 
of Jan Macneil’s Work on Contract in tbe UK’, in bid 67. 
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a good working relationship) was how to ensure that the provider was both at fault 
in causing the breach and capable of rectifying any performance defects (p 177). 
The proposed solution (in both hard and soft contracts) is that purchasers should 
observe the requirements of natural justice in their relationships with providers, in 
particular by offering a hearing to determine fault accurately and to consider 
whether difficulties should be handled cooperatively without resorting to 
sanctions.”8 The more serious problem to emerge from the case study, however, 
concerned the non-use of statutory arbitration arrangements under the 1990 Act,?9 
and the ineffectual nature of the non-statutory arbitration and conciliation process 
operated by regional offices. Davies argues that the position of purchasers was 
weakened by the general perception that contracts were not binding, in the sense 
that sanctions were not expected to be enforced through formal third-party 
involvement. Indeed there was strong central pressure on lower levels of 
management to avoid both conciliation and arbitration (pp 167-169). Not only 
was it difficult for purchasers to set and enforce the standards of their choice, but 
there was no accessible forum of dispute-resolution for the parties, who might be 
locked into long-term relationships that could be damaged by continuing and 
unresolved disputes. Here the recommendation is that contractual effectiveness 
would be increased by the existence of a dispute resolution mechanism — ‘even an 
internal one’ — that might help settle ongoing disputes and ‘help the parties to treat 
their contracts as binding’ (pp 178-179). 

These are interesting findings and proposals, but they are problematic in a 
number of respects. The argument in favour of an effective enforcement process 
that will help the parties treat their obligations as binding does not sit easily with the 
argument for an ‘informal and approachable’ mechanism of dispute resolution.3! 
The recommendations are unclear as to the degree of formality necessary for the 
performance of these functions, and the level at which the enforcement/dispute 
resolution forum would operate within the NHS organisational structure.32 Greater 
reference might have been made to other empirical research on NHS dispute 
resolution, which has reached different (although not necessarily irreconcilable) 
conclusions. One study found considerable variation in the arrangements made by a 
sample of Regional Health Authorities for non-statutory conciliation and 
arbitration. Enforceability, however, did not appear to be a major problem. Some 
authorities considered parties to a dispute bound by the decision of arbitrators; 
another authority had adopted elaborate procedures including provision for appeal 
from initial decisions,’ suggesting a relatively high degree of ‘bindingness’. 





28 As regards pre-contractual negotiation the central value of consensus should be respected, ‘except 
where the provider is objecting unreasonably to some aspect of the accountability process’ (p 187). 

29 The NHS statutory arbitration scheme covers disputes ansing during pre-contract negotiations as well as 
after the contract has been concluded — National Health Service and Community Care Act 1990, s 4. 

30 Davies uses the terms ‘conciliation and arbitration’ to describe the ‘informal’ processes operated by 
regional offices, as distinct from formal statutory arbitration of which the study found no examples (p 
167, fn 7). 

31 On the tension between ‘adyudicatory’ and ‘conciliatory’ functions of dispute resolution processes, see 
D Hughes, J. McHale and L. Griffiths, ‘Setthng Contract Disputes ın the National Health Service. 
Formal and Informal Pathways’, ın R. Flyon and G Williams (eds), Contracting for Health. Quast- 
Markets and the National Health Service (Oxfocd: OUP, 1997) 110-111 

32 An ADR scheme modeled on that designed for the NHS would involve formal arbitration only as a 
last resort An ‘intemal’ conciliabon and dispute-resolution process could be staffed by experts 
(‘lawyers and civil servants, for example’) and ‘chaired by a minister, so that it would have both the 
expertise and the political authority to deal with polycentric issues’ (p 68). 

33 I. Harden and D. Longley, ‘National Health Service Contracts’, in J Birds, R. Bradgate and C. 
Villers (eds), Termination of Contracts (Chichester: John Wiley, 1995) 209. 
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Another study concluded that the main reason for the non-use of statutory 
arbitration was its unsuitability to resolving intractable disputes over resources with 
implications beyond individual contracts.** The key issue was ‘not the authoritative 
interpretation of contract principles but the pragmatic settlement of complex 
problems’.35 While this research implies that the general shift to ‘informal 
pathways’ of dispute resolution is a positive development, reflecting the rational 
adaptation of dispute resolution mechanisms to deal with complex issues,*° for 
Davies such informality has negative connotations. Health authorities that had used 
conciliation were found to be dissatisfied by the refusal of regional offices to reach 
‘pendulum’ decisions.?’ Disputants regarded the practice of awarding some items to 
one party and some to the other in order to achieve a compromise as a fudge, ‘rather 
than a genuine attempt to engage with and resolve their dispute’ (p 168). 

Such apparently conflicting findings concerning the ‘effectiveness’ of 
contracting (judged with reference to enforcement and dispute resolution) could 
simply reflect differences in samples of authorities or in the subject matter of 
disputes under investigation. On the other hand, as has already been suggested, 
Davies’ analysis may have been distorted by the use of ideal types of contract 
based on markets, which lack the explicit hierarchical governance dimension 
inherent in bureaucratic organisation.*® Unrealistic expectations may thereby have 
been generated as to what an ‘optimal’ dispute resolution process for internal 
contracts might resemble. In the NHS, the parties share a common public service 
mission and belong to the same organisation. Structural pressures to compromise 
are inevitable, particularly given the intractability of many problems. The evidence 
of dispute resolution in all the empirical studies reveals the crucial role of 
hierarchical regulation in the internal market environment: 


Contract models developed in the context of commercial practice have only limited utility 
for understanding the NHS system ... It is the role of NHS central management that seems 
paramount both in establishing the general parameters of the contracting process and the 
approach taken to dispute resolution.°? 


Implications for other internal and external government contracts 


The book’s final chapter (Conclusions and Prospects) considers how the public law 
normative framework developed for NHS contracts might be applied to other 
internal contracts and to external contracts with private parties. Davies’ argument 
may be understood as building on Harden’s suggestion that a ‘public law contract’, 
modeled on a revised form of NHS contract, should govern relationships ‘wherever 








34 n 31 above. 

35 bid 109. 

36 ‘The preference for informal solutions can be regarded as a rational attempt to find dispute-resolution 
processes that will adequately manage the types of disputes emerging in the NHS’ (bid 111). 
37 Davies argues that the ‘pendulum pnnciple’, which requires the adjudicator to reach a decision one 
way or another rather than compromise, serves as a further disincentive to statutory arbitration. 
38 ‘What needs to be emphasized is that informal solutions in this context rarely equate with the 
bilateral negotiatons characteristic of contract relations between private firms. Crucially, such 
negotiations are facilitated and enforced by an overseeing third party, which in the extreme can use 
hierarchical authority to ensure that matters are brought to a satisfactory conclusion’ — n 31 above, 
111. 

39 J. McHale, D. Hughes and L. Gnffiths, ‘Conceptualizing Contractual Disputes m the National Health 
Service Internal Market’, in S Deakm and J. Michie (eds), Contracts, Co-operation and Competition: 
Studies in Economics, management and Law (Oxford: OUP, 1997) 206-207 
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the functions of purchaser and provider of a public service are split.’4° As 
originally envisaged, the public law contract was intended to apply to all internal 
contracts. Here Davies acknowledges the significant differences in the NHS, Next 
Steps, and local government settings (pp 42-46). Nevertheless, it is the similarities, 
and hence the coherence of internal contracts as a category, that are stressed: 


Internal contracts have three common (and unusual) features: they are not legally 
enforceable; they take place between organizations which need not be formally separate; 
and they do not necessarily result from freely given promises in competitive markets. These 
common features make it appropriate to consider internal contracts together for the purposes 
of research and reform (p 46). 


Despite many caveats about the need for further empirical research,*! Davies 
suggests that the NHS proposals for using internal contracts as fair and effective 
mechanisms of accountability may enhance the success of contractualisation in 
other contexts (p 185). Where competition is weak (as in Next Steps and some 
local authority contracts) the NHS findings indicate that the use of the intermediate 
model of enforcement involving sanctions other than exit might be relevant (p 
177). Where contracting is ineffective due to the lack of exit possibilities for 
purchasers coupled with the perception on the part of providers of the lack of 
‘bindingness’ of obligations, a permanent enforcement and dispute resolution 
forum, as recommended for the NHS, may be appropriate (pp 178-179). 

This argument is open to question. Taking internal contracts for local authority 
services as an example,‘? the claim that the available evidence supports the case for 
the relevance of NHS findings is difficult to sustain (p 198). The contracting 
contexts are entirely different.“ Research in local government does not indicate 
that penalties are a ‘substitute’ for lack of competition, or that there is an 
enforcement problem associated with a lack of ‘bindingness’ or exit opportunities 
for the client.“ The routine and mundane nature of the majority of monitoring and 
default activities casts doubt on the relevance of the NHS study’s 
recommendations concerning the fair and effective use of penalties, or on hearings 
to investigate the circumstances of contested sanctions (p 197). Nor is there any 
evidence that the general absence of formal internal arbitration systems within 
local authorities to resolve disputes is a disadvantage, or leads to the festering of 
disputes or to problems in the maintenance of trusting relationships. In fact, one 
case study suggested the opposite: that formal internal arbitration was being phased 


40 n 5 above, 75. 

41 The effect of so many caveats (for example, pp 197-198, p 46, p 206) is to call into question the 
pnncıpal claim that internal contracts can be treated as a coherent category. 

42 Critcisms of the generalisation of NHS findings may also be made m relation to Next Steps 
framework documents and PSAs. 

43 The problems of wnting, monitoring and enforcing contracts are different in the two sectors. Local 
authority contracts are far more detailed and legalistic, often drawing on the expertise of officers with 
past experience of private sector procurement. Local authority services do not contain the same value 
element or raise the same rationing issues as NHS contracts; nor do they generally involve 
“experience goods’, or ones that are co-produced in the interaction between service and user See K. 
Walsh, N. Deakin, P. Smith, P. Spurgeon and N. Thomas, Contracting for Change: Contracts in 
Health, Social Care, and Other Local Government Services (Oxford: OUP, 1997) 113. Whereas 
various information asymmetries leave NHS purchasers in a weak position relative to providers, local 
authority clients are better placed due to the nature of services and organisational arrangements in 
local government — see ibid ‘Contracts for Public Services: A Comparative Perspective’, in Campbell 
and Vincent-Jones (eds) n 25 above 212. 

44 The following statement 1s therefore illogical ‘Even in CCT, the element of competitive pressure was 
periodic rather than constant, so authorities found it necessary to use penalties to ensure that 
contractors met quality standards during the life of the contract’ (p 197). 
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out owing to problems of cost and delay, and was widely regarded as exacerbating 
conflict and damaging the relationships involved in delivery of the service 
concerned.*5 In a different case study authority, the solution to governance 
problems encountered in the early years of CCT lay not in the building of ‘better’ 
dispute resolution mechanisms but in the reform of the organisational structure — 
replacing a hard client-contractor split with a more integrated arrangement, and 
thereby creating the conditions in which trust and cooperation could develop.** In 
the light of such developments (mirroring the trend towards ‘informal pathways’ in 
NHS dispute resolution) the use of NHS data to question the ‘negative approach to 
dispute resolution in local government’4” appears dubious. In short, the NHS 
findings are unlikely to be of value ‘in improving internal contracting in local 
government. 

As to the wider implications of the NHS proposals for external contracts, the 
more cautious argument is that further research on this issue is warranted (p 198). 
Harden originally suggested that the public law contract would not apply to all 
external contracts,“8 which would normally continue to be covered by the ordinary 
law of contract. The key question for a public purchaser in any given case would be 
whether the ‘public service mission’ made an ordinary private law contract with a 
commercial provider inappropriate. The implication was that the specific public 
law regime would be called into play by the purchaser distinguishing between 
different types of service provider, rather than being prescribed according to fixed 
rules. Davies does not follow this lead, suggesting more generally that the public 
law normative framework might help address certain external contracting 
problems, for example concerning the avoidance of duplication of accountability 
mechanisms and the need to balance partnership and harder approaches to 
contractual rights and enforcement in procurement contracts (pp 198-202). The 
modest claim is that some of the NHS recommendations might be of assistance in 
regulating some external government contracts, but only if certain theoretical 
obstacles can be overcome (p 202).49 





45 P. Vinceat-Jones and A. Harries, ‘Lımts of Contract in Internal CCT Transactions: A Comparative 
Study of Buildings Cleaning and Refuse Collection ın ‘‘Northern Metropolitan’’’, ın Campbell and 
Vincent-Jones, n 25 above 225 i 

46 P Vincent-Jones and A Harmes, ‘Conflict and Cooperation in Local Authonty Quasi-Markets: The 
Hybrid Organisation of Internal Contracting under CCT” (1996) 22 Local Government Studies 187 
As argued in relation to NHS contracts, the vital role of hierarchy ın the local authonty environment 
makes it difficult adequately to conceive of intemal contracting ın simple bilateral terms Efficient 
internal contracting depends crucially on how client and contractor functions are integrated within the 
organisation of the local authonty Hierarchical integration 1s provided at the highest level through the 
central determination of corporate strategy and policy. At a lower level, hierarchy refers to the 
governance of client and contractor functions through common operational management processes 
Even where chent and contractor are located in separate departments and therefore not subject to 
common operational management, the role of the centre (evaluating performance, overseeing 
conditions of relational contracting) means that internal contractmg has to be conceived as a 
‘tolateral’ rather than ‘bilateral’ process — see ibid. 

47 Davies’ recommendation is that ‘where the parties have a genuine dispute, it may be better to give 
them an accessible means of resolving that dispute and rebuilding a trusting relationship’ (p 198) 

48 Where there was contracting out with competition, as in competitive tendering, the general law of 
contract would normally apply. The public law contract might be expected to govern the relationship 
1n cases of contracting out without such competition — n 5 above, 76. 

49 The choice between private and public law reform options would be more difficult, since external 
contracts are enforceable at private law supplemented only to a limited extent by public law. 
Furthermore, the creation of a body of special public law rules for external contracts would create new 
problems around the public-private distinction and would be hkely to lead to boundary-mapping 
litigation as litigants sought to use the procedure offermg the greatest tactical advantages (p 204). 
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Davies argues that there are two possible avenues for reform of the legal structures 
governing internal contracts: the private law of contract or a public law regime (p 
55). In discussing these options, the term ‘regulation’ is used to refer to the kind of 
law that will supply norms that might be desirable for internal contracts, as distinct 
from ‘enforcement’ which refers to the dispute-resolution forum in which the law 
would be applied (p 59). Public law is argued to be more suited than private law to 
both tasks. Doctrinally, public law norms of procedural fairness are well 
established, whereas the capacity for adapting private law to provide natural justice 
protections through implied terms is limited and uncertain, particularly at the 
contract negotiation stage (pp 60—65). In practical terms, a public law framework 
incorporating an alternative dispute resolution (ADR) mechanism would avoid the 
disadvantages accompanying the enforcement of private law sanctions in the courts, 
including problems of justiciability, cost, and the negative impact of litigation on 
contractual relationships. The task for the ADR forum would be to develop a body 
of doctrine from more general public law principles. The public Jaw norms would 
not be applied therefore through judicial review in the courts. Judicial review 
(which it is conceded could not ultimately be prevented) of arbitral proceedings 
might be confined to procedural rather than substantive matters (p 70). 

Posing the question of how internal contract governance issues might be 
addressed through ‘private law or public law’ suggests that a plausible case can be 
made for private law regulation and enforcement of internal contracts. Such a case, 
with its implication that one part of a public body (whether in central government, 
local government, or the NHS) could pursue litigation against another, is difficult to 
establish in general terms.» Davies attributes this position to Collins, who ‘favours, 
in principle, the enforcement of internal contracts through the courts’, and only 
‘ultimately rejects this option on the grounds that it would be too costly’ (p 67). But 
this misrepresents Collins’ argument, which is that internal contracts have no 
beneficial effect and may as well be abandoned, since they are necessarily fictional 
or metaphorical and can serve only to provide a framework of reference for the 
orientation of the parties’ conduct within a system of bureaucratic control.*! More 
seriously, the choice offered between private law and public law has the effect of 
restricting analysis to legal institutions at the expense of broader institutional and 
organisational considerations. In an alternative ‘regulatory space’ perspective 
(paralleling that of ‘extended accountability’),*? the internal government contract 








50 Davies cites S. Deakin, C Lane and F. Wilkinson, ‘Contract Law, Trust Relations and Incentives for 

on: A Comparative Study’, in Deakin and Michie (eds), n 39 above, for the proposition that 

‘a high degree of juridification in contractual relationships may help to prevent disputes, even where 

recourse to the courts themselves 1s rare’ (49). This research does indeed show that the private law 

framework is important in commercial relations, even where it is never or scarcely ever formally 

used. However, 1t does not show that the existences of a legal normanve framework and/or the threat of 
lingation are necessary or desirable to support quasi-market organization. 

51 H. Collins, Regulating Contracts (Oxford’ OUP, 1999) 318-319. Having discussed the ‘structural 
problems’ preventing the proper operation of contracts in quasi-market and internal government 
settings, Collins states, somewhat misleadingly: ‘Unless they become true commercial contracts subject 
Se ee ee ey ey ee eee ee 

ve assessment of costs, risks, and quality’ (318). But the argument that the absence of 
foal carora a thes reaot hese Coalrmets fall tovachionve-dhkear angee bhiecives tenor the 
same as saying, and neither does it imply, that they should be made legally enforceable. 

52 See C. Scott, ‘Analysing Regulatory Space: Fragmented Resources and Institutional Design’ [2001] 
Public Law 329; also P Vinceat-Jones, ‘The Regulation of Contractualisation m Quasi-Markets for 
Public Services’ [1999] Public Law 304, 309-312 
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may be viewed as an instrument of control of the provider by the purchaser, 
operating within a broader policy-driven regulatory framework in which the 
purchaser’s capacities are themselves subject to regulation by central government. 
Davies recognizes this dimension at least implicitly in acknowledging that internal 
contracts each form ‘part of a specific programme of contractualization within the 
public sector’ (p 204), but the implications of this for the concept of regulation are 
not further explored. 

A potential difficulty with Davies’ regulatory analysis concerns the limited 
capacity of the legal system directly to control the operation of other social 
systems. The introduction of an elaborate framework of public law norms with 
associated enforcement and dispute-resolution mechanisms might be harmful as 
well as misplaced. Juridification might result from the attempted imposition of 
legal norms and procedures that failed to ‘structurally couple’ with the NHS 
system.°3 The term ‘juridification’ has also been used to refer to a process whereby 
relations hitherto governed by other values and expectations come to be subjected 
to legal values and rules that are inappropriate to the particular conditions.* In 
central-local relations, juridification (expressed in heightened legal consciousness 
of actors, the increased prominence of lawyers in the policy making process, and 
the increasing submission of disputes to formal dispute-resolution) was a response 
to, and a product of, the ‘normative gulf’ that opened up following the breakdown 
of the traditional framework of values and norms governing the relationship.* 
However, the general experience of internal contracting in the NHS and local 
government may be considered as representing the opposite tendency, with the 
organisations concerned having avoided the ‘normative gap’ and evolved non- 
juridified solutions to governance problems.* The point here is not to deny the 
importance of procedural fairness norms in enhancing efficiency and justice in 
contractual processes, but to question the argument that they should be embodied 
in a formal legal framework.*’ 

A final problem with the proposed public law normative framework concerns the 
uncertain future of internal contracts and of contractualisation more generally.*8 
While Davies is careful to distinguish legal governance issues from the wider 
question of the merits of contractualisation, the claim that a new kind of 
scholarship is needed which accepts the ‘inevitability of contractualisation’ 
because it has been adopted by both Conservative and Labour parties (p 207) 
should be treated with caution. The present period may be considered one of 





53 J. Broadbent and R. Laughlin, ‘Contracts, Competition and Accounting in Health and Education. An 
Example of Jundrficaton at Work?’, in Deakin and Michie (eds), n 39 above 

54 C. Scott, ‘The Jundification of Regulatory Relations in the UK Utilities Sector’, in J. Black, P 
Mochlinski and P. Walker (eds), Commercial Regulation and Judicial Review (Oxford. Hart 
Publishing, 1998) 19. 

55 M. Loughlin, ‘The Restructuring of Central-local Government Relations’, in J. Jowell and D Oliver 
(eds), The Changing Constitution, 4th ed. (Oxford: Clarendon Press, 2000), 137. 

56 In local government, there were governance problems in the early years of CCT, but these were 
resolved through organizational changes that established the conditions in which trust and relatonal 
contracting could re-develop — see n 46 above. The difficulty with Davies’ argument for a public law 
framework 1s that the practical experience of the development of non-jundified and ‘informal 
pathways’ has to be dismissed as somehow wrong or musguided. 

57 L Macneil, “The Many Futures of Contracts’ (1974) 47 Southern California Law Review 691; The 
New Social Contract (New Haven. Yale University Press, 1980); ‘Values in Contract: Internal and 
External’ (1983) 78 Northwestern University Law Review 340. The focus would then be on the quality 
of contract norms in a range of internal purchaser-provider relationships, and in particular on the 
conditions that lead to the enhancement of relationality and so contribute towards optimal and 
efficient contractmg 

58 n 39 above, 206-207 
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experimentation with a range of hybrid organisational arrangements involving 
various forms of government by contract, which may in future evolve in market or 
hierarchical directions. It might be foolhardy to attempt to build a special legal 
governance structure on such shifting foundations. Were the NHS internal market 
to move towards increased competition and/or private sector involvement, ‘there 
might still be a place for a special regime of regulation, possibly incorporating 
elements of the present system’.*9 Such a development might be part of a longer- 
term trend towards outsourcing, entailing legally binding ‘external’ contracts that 
could be enforced in the courts.© Should existing structures remain fundamentally 
unaltered and present governance trends continue, however, the statutory dispute- 
resolution procedure may be left as ‘something of an empty shell’,®! with the 
significance of the NHS contract concept being likely to diminish over time. In this 
case the non-use of legal remedies might be considered a revealing indication of 
the limits of the market metaphor, rather than a cause for concern that contracts are 
inadequately enforced or disputes being left resolved. 


A constitutional framework? 


Harden’s advocacy of a public law contract governing purchaser-provider 
relationships was just one part of a wider set of proposals for a ‘new legal 
framework’ for public services. In this vision, the ‘new contract’ should be 
understood as a claim, based on the rule of law, not to be dependent on 
discretionary public power for the things necessary for individual autonomy.© A 
constitutional framework for public services in this vein might aim to structure, 
confine and check administrative power by empowering individuals as both 
citizens and as consumers of services through a variety of mechanisms 
transcending the simple dichotomy of public and private law.“ 

A principal objective of constitutional reform might be to establish the conditions 
for the exercise of real democratic choice over how public services are organised and 
provided. Such decisions should be based on a wide range of economic and political 
considerations.©’ The choice is between bureaucratic provision and some form of 
contractual quasi-market organisation combining central direction with managed 
competition. Compared with traditional bureaucratic provision, the contractual 
organisation of public services in quasi-markets offers the potential of increased 
involvement and participation of the public, citizens and consumers in the planning, 


59 131 above, 112. 

60 n39 above, 211 ‘Should the mtemal market become independent of central control, then it would be 
expected that the contractual model would be one reflective of contracting practices in the 
commercial world.’ 


65 ‘This decision cannot be understood exclusively in terms of political choice, subject to accountability 
through voting ın a political market. Partly it is a matter of economic rationality’ (ibid 76). 

66 A pror question is whether the service should be public at all. The advantage of private over public 
provision in theory is that demand decisions are made according to ‘automatic links’ established in 
the market on the basis of consumer sovereignty, rather than by public agencies on behalf of users and 
citizens (n 5 above, 76). However, where there exist practical obstacles to consumer sovereignty and 
choice (information asymmetnes and various economic and social inequalities) private provision may 
not be a viable option (because such obstacles cannot be addressed by state intervention, or the costs 
of removing them outweigh the costs involved in quasi-market organisation). 
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management and delivery of services. Far from contractualisation being inevitable, 
however, the real issue is how to distinguish good from bad applications of this 
policy. Much of the controversy surrounding contractualisation, as Davies has 
clearly acknowledged, concerns the lack of democratic legitimacy of the process 
whereby the government decides to restructure government on contractual lines or to 
devise new contractual schemes involving the private sector. A further function of a 
reformed constitutional framework would be to guarantee procedures for debating 
the detail of the government’s contractualisation policies, thereby subjecting to 
scrutiny both the regulatory schema necessary to constitute ‘market’ conditions 
(together with the various forms of governance of internal and external contractual 
relationships) and the coherence of rationales for shifting public responsibilities into 
the private sphere.67 

Where the decision has been taken to organise public services through quasi- 
markets, there should be provision also for public participation in the particular 
‘demand decisions’ made on behalf of consumers and citizens by public 
purchasers. The purchaser-provider split opens up new possibilities in terms of 
downwards accountability to consumers and public participation in demand 
decisions.® In the NHS, decision-making is bound to be controversial due to 
resource constraints and the inevitability of rationing. The publication of 
purchaser-provider contracts (in which demand decisions are expressed) would 
increase transparency, help structure discretion, and contribute to on-going debate. 
More specifically, there might be a case for a judicially monitored public law 
procedural framework to surround sites of demand decisions, including the 
allocation of resources and the setting of service priorities and standards.” The 
overall regulatory design aim here should be to mobilize in each public services 
context adequate substitutes for the qualities of consumer sovereignty and choice 
that make markets theoretically a superior form of organisation. 

A constitutional law framework might also provide accountability procedures for 
judging the success of contractualisation policies in accordance with their stated 
goals. Such ‘programme accountability’ is directed at determining the aims of the 
programme, who is responsible for the work, and whether the programme has 
achieved its goals.” The quality of a regulatory regime may be assessed most 
directly in principle through scrutiny of its effectiveness. The issue here concerns 
the efficiency of the regulatory means deployed for the attainment of given ends, 
and in particular whether policy goals are being achieved at the least possible level 
of inputs or costs.’! In short, the contractualisation issue is not just one of public 
law or private law, or even of law generally. It is about the role of law in 
constituting, regulating and making accountable policy-driven regimes that seek to 
harness a range of regulatory resources through contractual and other mechanisms 
in the pursuit of democratically legitimate and mandated goals.” 








67 1 6 above. 

68 n 33 above 

69 ‘In effect, this means creating a procedural alternatrve to ministerial responsibility and expertise as the 
basis for the legitimacy of public sector organizations making demand decisions’ — n 5 above, 74. 

70 D. Robinson, ‘Government Contractmg for Academic Research: Accountability in the American 
Experience’, in Smith and Hague (eds), n 20 above, 108-113; see also n 11 above, 130. 

71 See R Baldwin and M. Cave, Understanding Regulation (Oxford OUP, 1999), 81-82. This way of 
posmg the problem assumes that technical evaluation can be isolated from distnbutonal 
considerations, and that regulatory objectives can be deduced from policy documents or other sources. 

72 P. Vincent-Jones, ‘Values and Purpose in Government: Central-Local Relations in Regulatory 
Perspective’ (2002) 29 Journal of Law and Society 27, 51-54 See also J Black, ‘Proceduralizing 
Regulation: Part I’ (2000) 20 Oxford Journal of Legal Studies 597, and ‘Proceduralizmg Regulation 
Part I? (2001) 21 Oxford Journal of Legal Studies 33. 
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Davies’ book performs a valuable service in presenting a case for the introduction of 
a public law framework for the regulation and enforcement of internal contracts as 
fair and effective mechanisms of accountability. Its originality consists in the 
attempt to address traditional public law concerns on the basis of empirical research 
and with reference to socio-legal studies and other disciplinary perspectives. The 
argument is lucid and accessible, with useful summaries provided and conclusions 
drawn at every stage. The depiction of governance problems in the NHS and the 
solutions proposed, however, are likely to be controversial. While the importance of 
procedural norms informing decision-making in public contracts is undeniable, it is 
far from certain that they need to be formally enforceable and /egal in character. The 
generalisation of findings and recommendations to other internal contracting 
contexts is also problematic. Generally, although the use made of the theoretical and 
empirical literature on contract is necessarily selective, the argument might have 
been strengthened by greater reference to the available material. 

The idea that internal contracts can be treated as a coherent category, leading 
ultimately to the (albeit tentative) suggestion of an Internal Contracts Act (p 206), 
is open to serious challenge. The NHS internal market is different from quasi- 
markets in local government. Internal contracts between central departments and 
government agencies are different again, since they do not occur in any form of 
quasi-market and there is no competition or choice of any kind. Some internal 
contracts are genuinely about devolved responsibility for the coordination of 
resources that results in production of public services, others are more about 
hierarchical management relationships and the business of governing. Given such 
differences, it cannot be expected that conclusions reached in one sector or setting 
will be applicable in another.” Different governance problems call for different 
governance solutions. A public law normative framework might be appropriate for 
some kinds of internal contract but not others. Where internal contracts are 
supposed to improve the transparency and accountability of government, as may be 
the case with some (but not all) framework agreements between central 
government and executive agencies, then a clearer legal framework may be 
necessary to preserve this form of the ‘separation of powers’. But it would be 
fanciful to see the relationship between clients and contractors in local government 
in such grandiose ‘constitutional’ terms. By analogy with Harden’s original 
argument that the ‘public law contract’ regime would apply to some but not all 
external contracts,” the governance structure for internal contracts might depend 
on whether the subject matter was of sufficient constitutional significance to merit 
the application of special rules. 

The way in which internal contracts are conceived has other implications. The 
internal/external distinction, which is associated with the traditional definition of 
contract in terms of private law enforceability, may serve to obscure important 
similarities between internal and external contracts. What contractual arrange- 
ments involving the PFI, executive agencies, various new forms of private-public 
partnership, the NHS, and local authority service provision have in common is that 
contractual governance in each instance is constituted (albeit in very different 


73 In rejecting the possibility that internal contracts are purely symbolic, Davies does not consider that 
some may be, and others may not; or that they may be symbolic to varying degrees (p 57). 

74 n5 above, 76 — although Harden argues the public law contract would apply to all internal contracts, 
or more precisely, wherever the functions of purchaser and provider of a public service are split. 
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ways) within specific regulatory frameworks having explicit policy purposes, and 
involving multiple relationships of control and accountability. Public lawyers have 
yet to respond to Freedland’s challenge to investigate the rationality and coherence 
of the justifications for the PFI and other policy-driven programmes.”5 

Despite such reservations, the overall achievement of this book is to have carried 
forward the public law debate on how the contemporary phenomena of government 
by contract should be regulated. Given the experience of the French contrat 
administratif and the existence of a distinctive law of government contracts in the 
United States, it would be imprudent to dismiss out of hand the case for a public 
law regulatory framework. Davies rightly argues in the concluding chapter that 
there is a pressing need for comparative research in order to learn from the ways in 
which other legal systems regulate and enforce such contracts. The author should 
have the last word: ‘Not everyone will agree with this book’s proposals for reform. 
But if they inspire a lively debate, the book will have succeeded’ (p 207). By this 
standard, it must be judged a resounding success. 





75 n 6 above, 307 (‘A project for public lawyers’). 
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Christine Gray, International Law and the Use of Force, Oxford: Oxford 
University Press 2001, 243 pp, hb £45.00. 


A state’s use of military force on the territory of another is one of those issues of 
perennial debate in public international law. The informed reader will know that the 
question of the legality, under international law, of a state using force against another 
sovereign state has been a constituent of the very discipline of public international 
law. The subject provokes a series of complex legal dilemmas. The issues dealt with 
in the use of force debate gives credence to claims that public international law 
remains a field of law dominated by the rights and duties of sovereign states. The role 
played by other actors on the international law scene — such as private individuals (or 
private juristic persons) and international organisations — is still of a secondary 
nature. The importance of sentiments fostered by current academic trends, and the 
spectacle surrounding them, indicating the opposite should not be overestimated. 
This inaugural volume of OUP’s new Foundations of Public International Law series 
contains a comprehensive exposition of mainstream views of the law of the use of 
force. It is as a formidable demonstration of the potency of ‘classical’ public 
international law discourse. 

Christine Gray takes the reader on a tour through the different doctrinal questions 
posed in traditional use of force law. Thus, Chapter 2 (“The prohibition of the use of 
force’) identifies the law of Article 2(4) of the UN Charter, the starting-point of any 
inquiry into the state of the use of force in international law. The provision, 
expressing a peremptory rule of international law, prohibits in rather ambiguous 
terms the use of force or threat of use of force by stating that ‘[a]ll Members shall 
refrain in their international relations from the threat or use of force against the 
territorial integrity or political independence of any state, or in any other manner 
inconsistent with the Purposes of the United Nations’. 

There is profound disagreement among international lawyers in government 
agencies, academia, and elsewhere on the exact content of the provision. 
Unsurprisingly, views are inconsistently upheld, and vary according to the practical 
needs and political considerations pertaining to the actual conflict at hand. The book 
cuts through the maze of disagreement, and offers a guide to the traditional ways of 
understanding the prohibitive nature of the provision as viewed against a background 
of current international conflicts. 

It is often said that use of force is only allowed in cases of self-defence and when 
initiated by the United Nations. This is not wholly true. For instance, the question of 
whether Article 2(4) prohibits every forcible intervention of one state of another’s 
territory, is discussed in length in Chapter 2. A narrow interpretation of the provision, 
which is often advocated by liberal states and opposed by non-liberal states, entails 
tolerance of a certain degree of forcible intervention as long as the purpose of it is not 
that of overthrowing the government or to seize the territory of the ‘victim’ state. The 
question of the lawfulness of intervention of another state’s territory for the 
protection of fundamental human rights (humanitarian intervention) forms an 
important part of this discussion (pp 26-42). Here, the author outlines the legal 
justification of the NATO military action in Kosovo 1999 — the debate over which is 
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a milestone in humanitarian intervention law. Similar issues of using force for 
achieving (from a liberal point of view) benevolent aims include claims of the 
legality of pro-democratic intervention and its corollary theme of the legality of 
forcible means for self-determination of peoples. These issues, whose legal force are 
dubious, are considered with a certain detachment and brevity (pp 42-50). 

Chapter 3 (‘Invitation and intervention: civil wars and the use of force’) is devoted 
to the question of the legality of the use of force by foreign states in intra-state 
conflicts. As the author correctly observes, Article 2(4) refers in prohibitive terms to 
the use of force in conflicts between states (‘international relations’) only. The author 
makes it clear that forcible intervention in civil war is nevertheless prohibited under 
customary international law (as confirmed by the ICJ in the Nicaragua case (United 
States v Nicaragua)). The issue remains, however, problematic insofar as states have 
historically disagreed on how this rule should be interpreted and applied in practice. 
The book manages to convey, in fathomable terms, the complications involved when 
the law on military intervention has been applied in conflicts such as in Zaire/The 
Democratic Republic of Congo (1997-99) and in Sri Lanka during the 1987 Indian 
intervention. 

As Article 51 of the UN Charter states, the law on the use of force does not disallow 
the right to individual self-defence of sovereign states against armed attack from other 
states. The right to individual self-defence is, however, qualified, and the 
identification of its scope remains controversial to this day. The theme is treated in 
Chapter 3 (‘Self defence’). The author outlines the law according to a traditional 
pattern. Thus, the functions of the Security Council in a conflict in which the right to 
self-defence is adhered to are dealt with at length (pp 88-96). Moreover, the content 
of self-defence buzzwords such as ‘armed attack’ (pp 96—105), ‘necessity and propo- 
rtionality’ (pp 105—108), and ‘anticipatory self-defence’ (pp 111-115) are displayed 
in full. Chapter 3 further discusses reliance on self-defence doctrine in the fight 
against terrorism (pp 115-119). The law exposed here provides a good foundation for 
placing in context certain aspects of international law post 11 September 2001. 

The last three chapters of the book all deal with different forms of collective use of 
military force. Chapter 5 (‘Collective self-defence’) addresses the law governing 
instances in which one or more states are introduced on foreign territory in assisting a 
state who is victim of the armed attack of another state. Chapter 6 (“The UN and the 
Use of Force’) deals with the use of force under international law when authorised by 
the UN Security Council (cf. UN Charter Chapter VI, especially Article 41). This in 
essence involves use of military force under the UN umbrella for the sake of 
international peacekeeping and peace enforcement. Finally, Chapter 7 (‘Regional 
peacekeeping and enforcement action’) contains a discussion of the right of regional 
inter-state organisations to enact military operations similar to that of the direct UN 
initiated scheme, a procedure which is governed by UN Charter Articles 52-54. All 
these arrangements are well known subjects of use of force law. They comprise the 
world community’s prima facie belief in collective and orderly treatment and 
solution of inter-state or intra-state conflicts. The author gives an updated version on 
the law of collective use of force, as illustrated by path-breaking actions in the early 
1990s such as that of Operation Desert Storm against Iraq, the UNPROFOR presence 
in former Yugoslavia, the UNOSOM operations in Somalia, and the UNAMIR action 
in Rwanda. The picture presented in these chapters is not a bleak one, but it is one of 
various degrees of success and reason in applying international law to insoluble 
conflicts. 

The law of the use of force is centred on the acts and opinions of sovereign states, 
and to a certain extent international organisations such as the United Nations. 
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Because of the various opinions as to the content of the subject advanced by 
numerous states on various occasions — some of them merely instrumental for the 
protection of the interests of the state in question — the use of force problem is highly 
unsettled. In essence, the question of the use of force in international law, or rather, 
the principal starting point which prohibits any use of force between sovereign states, 
involves the inevitable question of the effectiveness of international norms. Mention 
of the debate over effectiveness is made in Chapter 1 (pp 19-21), a theme whose 
importance ideally would have deserved some more pages of general introduction. 
Indeed, the subject is an underlying consideration of all discussions presented in the 
book. 

Naturally, this book is not the only academic work written on the law of the use of 
force, neither will it remain the newest account for long. The events of 11 September 
2001 and its aftermath have shown that classical topics of public international law are 
facing rejuvenation, reassessment and new interest. Writing a monograph on this 
subject is, therefore, a task for the Sisyphuses among us. The book jacket states that 
the aim of the book is to ‘cover the whole of the large and controversial subject of the 
use of force in international law’. These are huge promises for a book whose text 
covers only 237 pages. However, the book is comprehensive, and many stones have 
been turned in the process of writing it. It is a definitive account of the question of the 
use of force in public international law as seen from the perspective of traditional 
public international law. It clearly guides the reader to the foundations of the use of 
force law both in books and action. This is a laudable achievement for a book in a 
field entrenched by post-modern currents. 

This, however, brings me to my criticism of the book: it is not sufficiently 
declaratory in its introduction as to the scope and purpose of the analyses contained in 
it. The book reveals no detailed clarifications as to what exactly confines the topic 
under review. Nor does it clearly state its purpose. The introduction in Chapter 1 
(“Law and force’) is an exposition of current problems. To be sure, a main strength of 
the book is its contemporary appeal: it deals extensively with recent conflicts in 
international relations, in which legal discussions related to the prohibition of the use 
of force have played a prominent part. The Kosovo and Iraq crises are well treated, 
and the account of recent crises, as seen in the context of the dogma being analysed, 
brings the discussion of the use of force up-to-date. The author makes a point of 
updating the subject, and that might even be said to be the book’s real objective. 

But it is not an objective that — without further explanation and grounding of the 
topic ~ provides food for thought for newcomers to this very complex field. The book 
is naturally aimed at a professional audience, well acquainted with the intricacies of 
current public international law. However, as the book professes to be a definitive, 
but not too daunting (when measured in number of pages) introductory account of 
one important chunk of public international law doctrine, it is surely also aimed at a 
broader audience. The format of the book makes it suitable for novices in the field, 
such as students, who need a comprehensive treatise on the law of the use of force. 
And so Chapter | disappoints in its direct approach to the most difficult aspects of the 
law in question without any preliminary introduction. Not that this should lead 
newcomers to public international law to refrain from reading International Law and 
the Use of Force. For it is an enjoyable read, written by an individual whose 
command of the subject is impressive. 


Marius Emberiand* 





* Lincoln College, University of Oxford. 
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Phoebe Okowa, State Responsibility for Transboundary Air Pollution in Inter- 
national Law, Oxford: Oxford University Press, 2000, xxvii + 285 pp, hb £65.00. 


This book considers the extent to which international treaty law and customary law 
addressed state responsibility for transboundary air pollution. State responsibility for 
environmental harm is an aspiration that governments have often proclaimed but 
usually resisted defining. Acknowledging this unsatisfactory position, for instance, 
Principle 13 of the 1992 Rio Declaration on Environment and Development uttered: 
‘States shall also cooperate in an expeditious and more determined manner to 
develop further international law regarding liability and compensation for adverse 
effects of environmental damage...’. One major reason why states are reluctant to 
elaborate clear international rules of responsibility for environmental harms is 
because they wish to avoid being sued. 

Okowa’s in-depth analysis of the legal regime of the regulation of transboundary 
air pollution reveals that beneath the surface there is an emerging corpus of rules in 
treaty and international custom that can assist in assigning responsibility for 
international environmental harms. Her book does not cover all forms of air 
pollution, choosing to focus on pollutants from industrial activities (eg, sulphur and 
nitrogen emissions) and radioactive contamination, but avoids discussion of global 
climate change and depletion of the ozone layer, subjects which warrant sizeable 
tomes in their own right. 

The first chapter discusses the major transboundary pollutants, including their 
environmental effects, with some focus on the notorious Chernobyl accident. The 
second chapter canvasses in detail the main treaty regimes, notably the 1979 ECC 
Convention on Long-range Transboundary Air Pollution and its ancillary Protocols 
on sulphur, nitrogen oxides and volatile organic compounds. These instruments 
primarily address the prevention of pollution and the monitoring of emissions rather 
than responsibilities for the effects of pollution. Following a detailed discussion of 
relevant international jurisprudence and state practice, canvassing in particular the 
Trail Smelter case and the Nuclear Test cases, Okowa concludes that states have clear 
obligations under customary international Jaw to exercise due diligence to ensure that 
activities under their control do not cause transboundary harm. In relation to 
radioactive pollution, the author finds evidence of a stricter regime of controls 
inconclusive. 

Okowa then explores the procedural obligations states might be subject to in treaty 
or customary law. This includes whether there is a legal requirement to undertake an 
environmental impact assessment of potentially polluting activities, and obligations 
to exchange information and to consult in advance of new projects. She correctly 
concludes that most of these procedural obligations have not yet crystallised into firm 
rules of customary international law and that the treaty-based controls are largely 
imperfect. Only a duty to warn in emergency situations — an obligation accentuated 
after the Chernobyl disaster — appears to be well established in international 
environmental law. 

Regarding the determination of state responsibility, the author examines important 
questions of thresholds of environmental damage, causation, proof and joint and 
several liability. She also deals with judicial remedies, including the question of the 
standing of states to enforce compliance with multilateral treaties and erga omnes 
norms where there is no express right to sue. The chapter also canvasses some non- 
judicial means of supervision and enforcement, for instance the treaty-based 
measures under the ECE Convention and its Protocols, and the scope for self-help 
and counter-measures. 
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Overall, Okowa pursues a conventional lawyer’s approach to the subject matter. 
State responsibility and liability are the traditional legal responses to breach of 
international obligations. Her methodical study of the international rules applicable to 
transboundary and long-distance air pollution leads to the conclusion that the existing 
norms of general international law provide a sufficient footing for assigning liability 
to states behaving contrary to those rules. Yet why, she enquires in conclusion, ‘have 
states failed to rely on the regime of state responsibility for their enforcement?’ (p 
257). Okowa suggests that the explanation resides in the dilution of the rigour of treaty 
provisions in order to achieve consensus (‘lowest common denominator’ p 257). She 
also argues that a ‘distinctive feature of long-range transboundary air pollution is the 
general inability to trace the precise sources of pollutants that eventually cause 
damage’ (p 10). The numerous potential pollution sources in different states and the 
synergistic effects of pollutants make, claims Okowa, ‘the determination of a cause/ 
effect relationship ... in most cases elusive’ (p 11). 

Perbaps the main reason for the under-utilisation of mechanisms to impose state 
responsibility is the unwillingness of parties to apply what is basically an adversarial 
instrument to collective obligations in multi-party disputes, the nature of most 
contemporary international air pollution situations unlike the rather atypical bilateral 
dispute involved in the 1941 Trail Smelter case. One must seriously doubt the 
continuing relevance of traditional methods of adjudication in the international 
environmental field. In the penultimate chapter, Okowa begins to come to grips with 
where the future of effective international regulation of pollution arguably resides. 
Having earlier surveyed the limitations of judicial processes and remedies for 
assigning responsibility for transboundary pollution, Okowa explores the role of 
emerging transnational institutional networks of monitoring, reporting and soft 
supervision. This is an area of the book that could have been fruitfully developed 
further. Other studies, such as by Edith Brown Weiss and Harold K. Jacobson, have 
observed that traditional legal techniques and norms of enforcement have played at 
best a peripheral role in the implementation of many modern environmental 
conventions. Instead, there is reliance on alternative methods of promoting treaty 
compliance, including use of economic incentives and enhanced reporting and other 
transparency measures. International environmental law and policy is primarily 
concerned with promoting cooperation for environmental management and 
protection. Using private law type models to assign ex post facto responsibility for 
environmental harm can perhaps never be a major element of international environ- 
mental law. Problems of global warming and ozone layer depletion, for example, are 
now being addressed through preventative measures (eg controls on polluting 
emissions), as it is clear that the costs of delaying responses until after damage 
materialises will likely be much more expensive (and the harm could be irreversible). 

Okowa does consider ‘whether or not there is a case for the development of new 
principles’ (p 90) given the potentially unsatisfactory retrospective character of 
customary international law responses, and the arguable ‘fundamental importance of 
environmental interests’ that may demand ‘new norms that have a higher status than 
those traditionally used to reconcile conflicting claims to sovereign rights’ (p 90). 
Such an approach underscores the growing status of the ‘precautionary principle’. 
The principle has been acknowledged in several international declarations and 
treaties (eg 1996 UNCLOS Agreement on Straddling and Highly Migratory Fish 
Stocks) and it posits that governments should take preventative measures for 
potentially irreparable environmental harms even if the risk is uncertain or remote. 
Okowa, however, believes that ‘at the present time there is little evidence to support 
the thesis that the precautionary principle embodies distinct normative principles; it 
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is no more than a non-binding guiding precept’ (p 93). In doing so, Okowa cites 
Birnie and Boyle as authority, yet reference is made to a ten year-old source, ignoring 
many salient developments in international environmental law since. At best, Okowa 
sees the salience of the precautionary principle as residing ‘in determining the 
content of the due diligence obligations of states’ (p 85). This could require, for 
instance, the execution of environmental impact assessments before undertaking an 
environmentally risky activity, although not necessarily an obligation to refrain from 
pursuing a project that carries some environmental risk. 

Okowa canvasses, and largely dismisses, a number of other emerging norms in 
international environmental law that could assist in managing transboundary 
environmental harms, such as notions of environmental rights and intergenerational 
equities. Unfortunately, there is no discussion here of the important concept of 
‘common but differentiated responsibilities’, although she did earlier acknowledge 
that international obligations should sometimes be qualified ‘to take into account the 
different economic circumstances of states’ (p 7). Notions of differentiated legal 
responsibilities between developed and developing nations have received recognition 
in mainstream treaty law, notably the Climate Change Convention (1992) and the 
Biodiversity Convention (1992). The principle of common but differentiated 
responsibilities conveys that whilst all nations share responsibilities for 
environmental protection, the rich industrialised nations must take the lead role 
because of their disproportionate historical contribution to environmental problems 
and their superior financial and technological resources available to respond. The 
principle may offer a radically different approach to managing global environmental 
problems than reliance on private law-type models of state responsibility. 

Aside from the paucity of engagement with some of the newer, alternative 
paradigms for organising state responsibility for environmental problems, the book 
remains a very useful contribution to the international environmental law literature, 
offering a well-researched and lucid analysis of the international treaty and 
customary-based rules governing traditional approaches to state environmental 
responsibility. By analysing transboundary air pollution within the framework of 
public international law, and providing a comprehensive treatment of case law, the 
author is able to connect environmental law with the broader issues of general 
international law. 


Benjamin J. Richardson* 


Brian Leiter (ed), Objectivity in Law and Morals, Cambridge: Cambridge 
University Press, 2001, xi + 354 pp, hb £42.50. 


Legal philosophy since the 1960s has been gradually moving away from discussion 
of the foundations of doctrinal areas and in the direction of general philosophy. This 
volume epitomizes this trend. It focuses on a traditional metaphysical problem: for 
any given domain, are claims within it objective? For any such domain, furthermore, 
what is the test of objectivity? This volume addresses these questions in two domains, 
law and morality. That these two domains should have been chosen is explicable on 
two grounds. First, if, as some philosophers believe, the content of the law is 
dependent on morality, then legal judgment cannot be deemed objective unless it can 
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be shown that the morality in which law is grounded is objective. Secondly, law and 
morals must confront the same kind of sceptic: that is, the sceptical arguments that 
trade on the claim that morality depends on human responses or practices can be 
adapted to apply also to law. If such dependence makes morality ineligible for 
objectivity, then law must likewise be ineligible. 

The contributions to this collection are diverse and of high quality. David Brink 
grants that the law is composed of materials that express decisions such as statutes 
and cases; he then asks whether the interpretation of such materials can be objective. 
Brian Leiter discusses the question of naturalism about morality: can we defend 
morality’s objectivity simply by appealing to the fact that moral claims are 
susceptible to reasons, or must we also find for them a foundation in the natural 
world, such as that provided by science? Gerry Postema argues that judgments in an 
objective domain must possess, among other things, the possibility of invariance 
across subjects, and claims that a public procedure of justification capable of leading 
to consensus is among the marks of objectivity. Sigrun Svavarsdottir critically 
discusses Thomas Nagel’s defence of the objectivity of value, which, she says, 
postulates that the issue is not whether values are part of the fabric of the world, but 
rather whether values are visible from a standpoint that is sufficiently detached from 
the personal perspective. Joseph Raz develops and defends the objectivity of 
practical reason against a number of difficulties, including the observation that some 
concepts that figure in practical reasoning are ‘parochial’, ie their content depends on 
social facts. Philip Pettit’s essay develops a defence of objectivity of value which 
concedes that evaluative properties are dependent on human responses, just as are 
secondary qualities such as colour. David Sosa, by contrast, argues that objectivity is 
sensible only for primary, non-response dependent properties. The essays are all 
important to specialists, and several may prove valuable for graduates and advanced 
undergraduates. Here I focus on only two of them — Brink’s and Leiter’s. Each of 
these address important issues discussed in recent literature in legal philosophy. 

Brink begins by saying that the law is objective where it determines a uniquely 
correct outcome for a hypothetical or real case. In fact, his discussion of objectivity 
proceeds in terms of fallibility (ie, scope for error), which is perhaps a more helpful 
conception of objectivity, since it allows us to connect objectivity in law with 
objectivity in other domains. Consider, for example, physics as an objective domain: 
what makes it objective, on the error-based conception, is that there is conceptual 
space between what we take to be the case about the physical world, and what the 
case is. This space — between judgment and what is — is the space for error. The fact 
that our judgments may be fallible makes the domain objective. 

Brink focuses on fallibility of judicial judgment. Those who think that the law is 
what judges say it is — the American Legal Realists typify this position — in effect 
hold judges infallible. In doing so they regard the law as thoroughly indeterminate. 
We can try to predict what the judge will do, but for the judge there is no fact of the 
matter about what the law is and so whichever way he decides is perfectly legal. 
Those who think that judges are at least some of the time fallible think that the law is 
at least partially determinate. Hart fits into this niche, since he famously thought that 
in ‘easy’ cases there is a standard that governs judicial behaviour, by reference to 
which decisions, even if final, can be distinguished as correct or incorrect. That is a 
specifically legal standard that determines judicial duties, not just any old standard 
such as moral, prudential or stylistic. By contrast, Hart thought that in ‘hard’ cases 
there is no fact of the matter as to what the law is, which is to say that there is no such 
standard governing judicial behaviour; and so for a judge there is no legal mistake to 
make, whichever way he decides. Finally, those who think that there is always a fact 
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of the matter as to what the law is believe that judges can always get the law wrong: a 
court might fail to discern the right answer, for example, in producing its decision. 
This last position is one which we might associate with Ronald Dworkin, and Brink is 
tempted in that direction — although he wants to rely not on Dworkin, but on 
arguments from the philosophy of language instead. 

Hart believed that when lawyers disagree about the applicability of a general term 
in the canonical formulation of a legal rule — in his famous example, when lawyers 
cannot agree as to whether something is a vehicle — there is no fact of the matter 
about what the law is. Dworkin’s critique of that view is, according to Brink, this: the 
law includes not only rules but also principles, and so in hard cases, where the rules 
may well be silent or lead to an absurd outcome, principles come into play and fill in 
the gaps. For Brink, however, this critique will not do, since principles are more grist ` 
for Hart’s mill: that is, principles are expressed in language, including open-textured 
general terms. If the application of rules is partially indeterminate as a result of the 
open texture of the terms in which they are expressed, the application of principles 
will be just as indeterminate, except if we suppose, implausibly, that every case that 
is hard in respect of the relevant rules is an easy one in respect of the relevant 
principles. 

To resist Hart’s thesis, Brink claims, we must engage with his semantic argument 
for indeterminacy. This argument involves two assumptions: first, that the meaning 
of an expression consists in the identifying descriptions which users associate with it, 
secondly, that meaning determines reference, in the sense that the expression 
correctly applies to something just in case it satisfies the descriptions. Brink argues, 
plausibly, that we should not accept either assumption. Taking his cue from 
Donellan, Kripke and Putnam, he argues that any semantics must disengage the 
meaning and/or reference of expressions from beliefs of users about the range of 
application of those expressions, and must accept that identifying the reference of an 
expression typically involves theoretical considerations that go beyond what ordinary 
users know. Brink was among the first to see the relevance of the arguments made by 
Kripke et al. to debates in legal philosophy. If we accept Brink’s arguments, as I think 
we should, we must reject Hart’s semantic argument concerning indeterminacy. But 
is this all we need to say? Is it true, in other words, that the question of objectivity in 
law is identical to the question how canonically formulated rules apply to cases? 

Brink says that such semantic issues do not exhaust legal interpretation. Whichever 
way we answer the question concerning what counts as a vehicle, hard cases persist. 
Police cars are vehicles, but this does not settle the question whether a police car that 
enters the park in an emergency has violated the relevant prohibition. Legal rules are 
human artifacts, says Brink, and as such are essentially tied to their rationales. Legal 
interpretation has to resolve not only the problem of applying the constituent 
expressions of a rule’s formulation, but also the problem of applying the rule in line 
with its rationale. To address the problem Brink develops a view that is, as he points 
out, Dworkinian in spirit, if not in detail: interpreters must assign a rationale that best 
justifies the rule, and it is in light of the rationale that the rule must be applied. 

Since Brink ends up pretty much where Dworkin does, it seems pertinent to ask 
whether he was right to reject Dworkin’s argument from principles. Evidently Brink 
thinks that Dworkin’s argument from principles is meant to refute Hart’s 
indeterminacy thesis, granted that the law is a matter of what words mean in a set 
of canonically formulated norms. And if that were Dworkin’s point about principles, 
it would have the weaknesses Brink attributes to it: the argument from the philosophy 
of language would supplant, not reinforce or work in tandem with that from 
principles. Indeed, that is the reading of the argument from principles that positivists 
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favour. For the legal positivist, we first of all have legal norms and then consider 
what they have to say for the dispute in hand. That is a state of affairs which 
minimizes the significance of principles since, even once we have agreed that some 
principles figure among our legal norms — once we have settled the positivist’s 
question of validity — we must still resolve problems about how the terms in which 
those norms are expressed are to be applied (much like Hart’s rule about vehicles in 
the park) and about how to balance principles that pull in opposite directions — we 
must further settle the question of the norms’ impact on our rights and duties. 

Of course, principles are not norms that are formulated in a canonical way and 
cleverly hidden in the library’s philosophy shelves where lawyers rarely look. Rather, 
to evoke Dworkinian imagery, they figure in a story that justifies settled law. A 
principle that justifies resolving a case in a certain way is a legal principle just in case 
it justifies resolving other cases in the way in which they have been resolved: what 
makes a principle legal is its justificatory power in other cases, the fact that it figures 
in the rationale of settled law. What makes it relevant to the case in hand is the fact 
that it decides the case in a particular way, not that it is within the ballpark of decisive 
factors. And so the notional further problem of application evaporates. Dworkin’s 
principles are, then, the very same thing that Brink urges us to look for in order to 
decide hard cases: rationales or ‘points’ or ‘purposes’. Brink’s misinterpretation of 
Dworkin’s argument would be inconsequential if it were merely a matter of how to 
interpret Dworkin. But in fact it is evidence of some deeper flaw. Brink accepts, in 
effect, the positivists’ claim that the law consists of a set of norms, whose identity is 
fixed in some way or other, and which we must apply to the facts of cases in order to 
resolve disputes. This is the reason, I suspect, why he thinks that Dworkin’s point 
about principles must be understood as a point about how many legal norms there are, 
norms whose legality is a distinct matter from their specific bearing on cases. And 
that is also the reason, I believe, why he thinks that his new semantics, supplemented 
by attribution of rationales, is helpful in the context of legal interpretation alone, not 
in order to work out, more fundamentally, what the law is in the metaphysical sense 
(ie what its nature is). 

Extending interpretivism to the question of the nature of law would take us to a 
different conclusion about the state of play in jurisprudence. Brink’s conclusion 
focuses on what he takes to be the strongest case for positivism: that a law can be part 
of the system even if it is bad. Brink concludes that, since working out what the law 
gays is an interpretive matter, values play a role in identifying the least bad 
interpretation of bad laws, and so positivism does not win outright. By contrast, the 
line of argument that takes up the question of the nature of law itself ends up at a 
different place, According to this line, the right view about the nature of law is the 
one that best justifies legal practice as a whole, ie which assigns to law a rationale 
such that its various attributes are shown to be justified in the best possible way. It 
follows that, not only must we use constructive interpretation in order to identify the 
content of statutes, and so must justify them so far as possible, but we must also use 
constructive interpretation to determine the legality of statutes. Bad statutes might 
turn out to be part of the law because it is good that they should be, in which case 
positivism loses. 

Leiter takes on Dworkin’s anti-Archimedean arguments, and finds them deeply 
flawed. According to Dworkin, what the law requires follows from the best 
justification of political history. But this makes the law’s standing hostage to 
evaluation’s standing. To justify the history, after all, we must rely on certain values, 
and if the latter are a matter of projection or are otherwise not objective, what the law 
requires cannot be an objective matter. 
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It seems, then, that Dworkin needs to defend his conception of law at some meta- 
evaluative level. But Dworkin famously argues that there is no such level: all the 
defence we can offer, and all that is necessary for our evaluative claims, is, according 
to Dworkin, internal to the evaluative domain. To defend the claim that slavery is 
wrong is to point out all the values that it violates, not to offer some kind of special, 
metaphysical defence that is austere (relies on no value) and neutral (has no 
implications at the first-order evaluative level). And, since we have plenty of such 
first-order defences for the proposition that slavery is wrong, we need not worry at 
all; our evaluative claims are secure. 

Leiter is not convinced. He thinks that there exists an external standpoint from 
which to mount scepticism, and therefore that there exists a distinct, external 
defensive task for friends of the objectivity of value. Not external to everything of 
course: there is no timeless Archimedean point external to all that we believe in and 
from which to inspect and remedy all our problems at once. He does think, however, 
that there exists some point which is sufficiently Archimedean for evaluation and 
other suspect practices: that is the point occupied by the sciences, a point which is 
external to, and so permits global, wholesale attacks on many domains, and in fact is 
as external to evaluation as it is to superstition, witchcraft, or astrology. 

Leiter’s paper raises many issues, and I will only discuss one: can there be external 
scepticism? Leiter claims that the argument to the effect that there cannot is either 
trivial or incoherent. 

The crucial argument is really an argument about the logic of criticism: the sceptic 
must suppose that his claims engage and compete with the claims made in the domain 
that is the target of his criticism. What makes it the case that a claim is competing 
with another is a substantive matter, and it is typically part of the sceptic’s task to 
show that his target’s claims are indeed competing with his own, and that his own 
claims are stronger. The argument from internality summarizes a common feature of 
all sceptical attacks: namely that they include or entail a claim about competition. 
The point goes back to the structure of agreement, disagreement and error. It has been 
pointed out, time and again, that you cannot disagree with someone unless there is 
something you disagree about. Since something or other must serve as the locus of 
the disagreement, the sceptic and his target must, inevitably, share something — a 
subject matter. What one says is internal to what the other says. 

Leiter misconceives the reason the internality argument is consistent with science’s 
license to attack, say, astrology: he thinks that such cases are a special exception, a 
concession to the effect that, where causal claims are involved, the internality 
argument does not apply. The truth is precisely the other way around: the fact that 
astrology receives no immunity illustrates the general operation of the internality 
argument, rather than restrict it to non-causal domains. 

If the internality argument does not aim to confer immunity to particular domains, 
how can it help defend morality? It does so in at least two ways. First, it does so by 
helping show that the scientist and the moralist are not in fact competing with each 
other and that we need not think of science as a source of moral scepticism. Secondly, 
it helps defend morality against those who are not convinced and think that science is 
in fact competing with morality: for example those who think that there exists a 
causal account which fully explains morality, whatever that means, and so, as it turns 
out, competes with it. Given that scepticism is always internal, so the defence goes, it 
follows that the challenge, if successful, should displace its target. That is what 
happens in the case of astrology. To be convinced by the sceptic is to give up the 
belief that one should avoid momentous decisions when the stars are out of line. The 
tricky point with most versions of moral scepticism is that the sceptic will not do that, 
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and this is why such scepticism is very different from the kind which Leiter 
champions. The typical moral sceptic wants to tell us both that something is very 
wrong with morality and that we should not torture babies for fun, even when no one 
is looking. He is like someone who says that, though it is not really objectively true, 
influenza is indeed the influence of bad spirits. The internality argument then poses a 
dilemma for him. If he is right about the first part, he must be wrong about the 
second. Or vice versa. And of course he likes neither of these options. Now, for an 
argument as small as the internality argument, that is a pretty neat trick. So, pace 
Leiter, the argument seems coherent and important. Perhaps there is something 
wrong with it, but Leiter has not put his finger on it. 

Although I have focused on only two of the essays in this collection, I should reiterate 
that all of the contributions discuss topics that are important and difficult, and do so ata 
very high level of clarity and sophistication. I would strongly recommend Objectivity in 
Law and Morals to anyone who is working in legal and moral philosophy. 


Nicos Stavropoulos* 


Robert Wintemute and Mads Andenas (eds), Legal Recognition of Same-Sex 
Partnerships: A Study of National, European and International Law, Oxford and 
Portland, Oregon: Hart Publishing, 2001, 790 pp, pb £48.00. 


If a 19th century lawyer had a crystal ball that could predict developments in family 
law at the beginning of the 21st century, the fact that the nature of marriage had 
changed would be a completely shocking revelation. The requirement that the parties 
to a marriage should be one man and one woman no longer holds true due to medical 
advances and societal evolution. For example, a person can now surgically alter his or 
her birth sex. Transsexuals may marry in their surgically altered sex in many 
European jurisdictions, and the marriage will be considered valid. Likewise, there 
has been a worldwide movement for homosexuals to enter into marriage. While many 
countries have already enacted a registered partnership, the Netherlands was the first 
to open up marriage to same-sex couples on 1 April 2001. Indeed, the crystal ball- 
gazing lawyer from a different century may wonder whether the sky has fallen, and 
would be amazed to discover that many modern day academics, jurists and 
practitioners actively endorse these new forms of partnerships. 

This book is the result of an international conference held at King’s College, 
London in July 1999. Delegates from around the world convened to debate two 
issues. First, should a form of partnership or full marriage should be open to same-sex 
partners? Secondly, to what extent should legal rights and duties be given to such 
unions under the respective national laws? The 47 contributors have provided a 
ground-breaking text which flows seamlessly through four sections. Part I introduces 
the reader to theoretical perspectives on same-sex partnerships. Part II is an extensive 
survey of the partnership laws and developments worldwide. Part IU relates the 
development of same-sex partnership laws in the European Community, and the 
implications of the recent implementation of the European Convention on Human 
Rights. Finally, Part IV examines same-sex relationships under the United Nations 
human rights system. Exceptionally handy for the reader are the three appendices 
included at the the end of the book that refer to national legislation. 


* University Lecturer in Legal Theory, Univermty of Oxford; Fellow, Mansfield College, Oxford. 
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This collection of essays should be of interest to all academics and socio-legal 
scholars alike. It also serves as a benchmark of how far the law has progressed in the 
global fight for the right to marry for all lesbian, gay, bisexual and transgendered 
people. However, what is painfully obvious from this book is that the United 
Kingdom, with its Victorian definition of marriage, still lags far behind the rest of 
Europe. In this day and age, the exclusion, and therefore, the refusal to extend what 
should be considered a fundamental human right is completely unwarranted, 
particularly in a developed legal system. While many of our academics and 
practitioners have long advocated same-sex partnerships, the time is now ripe for 
Parliament (which is currently considering the Civil Partnerships Bill) to be bold. 


Yvette Tan* 


Gillian Douglas, An Introduction to Family Law, Oxford: Oxford University Press, 
2001, xxvi + 210 pp, pb £14.99. 


This book goes considerably further in many ways than its title suggests. While it is 
an introductory text in the sense that it is a relatively slim, concise work that avoids 
detailed analysis of statute and case law, its scope is broader than some, more 
traditional, texts on family law. As the author says in the preface, it sets out to 
highlight the main policy issues affecting the law, exploring how the law shapes and 
is shaped by thinking about the family. In doing so, the book touches on cultural, 
historical, social and political influences on the law. 

Using a structure based on what she terms a ‘family life cycle’ approach, Douglas 
examines the formation of family relationships and their legal implications, followed 
by an exploration of the termination of such relationships and the attendant legal 
consequences. As she points out, there is little in the way of principle that can be 
discerned in family law. Instead, throughout the book, she seeks to draw out what she 
identifies as the main themes that underpin developments in the field. These themes 
are set out in the first chapter and encompass the constructed nature of the legal 
‘family’, the shift from the family to the individual, the notion of equality, the tension 
between discretion and rule-making, the existence of the public/private divide, the 
move to informal dispute resolution and the increased importance attributed to the 
voice of the child. 

The chapter on the formation of family relationships starts from the premise that 
demographics and social attitudes are beginning to force the law to recognise 
increasingly diverse family forms. Although marriage is still the primary determinant 
of family status, greater emphasis is being placed on the parent/child bond and 
cohabitation, or more specifically marriage-like heterosexual cohabitation, has been 
accorded a degree of legal recognition. This dichotomy between what Douglas calls 
the ‘old’ and ‘new’ foundations of legal recognition is, she argues, exemplified by the 
existence of two different fundamental human rights in the European Convention of 
Human Rights: Art 12 links the family with the right to marry while Art 8 simply 
refers to a right to family life. The latter right, she suggests, carries the potential for 
widening the scope of legal recognition based on the content rather than the form of 
the relationship. The chapter therefore covers not only the mules governing the 
validity of marriage, but also the law applicable to heterosexual and same-sex 
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cohabitation, the law on parenthood within and outside marriage and, in addition, 
some discussion of the law as it affects the extended family. 

Chapter 3 is entitled ‘Rights and Responsibilities within the Family’ and deals with 
the key incidents of marriage and parental responsibility. In the course of doing so, it 
traces the evolution of the position of women and children from that of subordination 
to the paterfamilias to the status of individual rights-bearers. Douglas discusses, in 
this context, the extent to which children and adults can function as autonomous 
actors. She draws our attention to the different conceptions of rights that are applied 
to children as opposed to adults, pointing out that children’s rights are conceived of 
as rights to welfare rather than autonomy rights. She also notes that the law treats 
adults differently depending on whether they are operating as spouses or parents. 
Parental responsibility allows adults, as parents, a significant measure of autonomy in 
raising their children. Yet, as a married couple, adults do not have the power to 
regulate contractually the content of their relationship. This concession to liberalism 
in the one case but not the other, she suggests, is hard to justify. 

It is the theme of equality that emerges most prominently in the chapter dealing 
with the family home. Douglas postulates two models of marriage, each implying a 
different view of equality. The first, a ‘parmership of equals’ model, assumes, but 
does not ensure, equality. The second, ‘a joint enterprise model’, conceives of 
marriage as a joint project in which the spouses may undertake equal but possibly 
different burdens and are equally entitled to the benefits of their efforts. Douglas 
characterises the model of marriage discernible in Lloyds Bank v Rosset as ‘a joint 
enterprise in terms of sharing a life together, but with no necessary assumption that 
the parties will be jointly entitled to the fruits of that shared life at its end’ (p 93). And 
she suggests that the way in which the law quantifies shares in the beneficial interest 
in the home reinforces ‘the partnership (though not necessarily an “equal” one) 
rather than the joint enterprise model’ (p 96). In this context, the significance of the 
two models becomes a little unclear. Nevertheless their usefulness as analytical tools 
becomes more apparent in her conclusion. She observes that, while the rules 
governing the ownership of family property fail to recognise a joint enterprise model, 
the law does view the family as a unit that must bear the burdens as well as the 
benefits of shared family life when, owing to commercial failure, the home is at risk. 

The theme of family privacy informs the discussion of domestic violence and the 
remedies available under the Family Law Act as well as the Protection from 
Harassment Act. Douglas endorses the need for state intervention in the family to 
protect vulnerable parties to unequal relationships. Privacy forms the backdrop also 
to the chapter on ‘Safeguarding Children’s Welfare’, where both private ordering and 
state intervention to protect children at risk are dealt with. 

That chapter gives a clear account of private law and public law, covering section 8 
orders as well as the law on child protection. It includes explanations of the 
investigative powers vested in local authorities, emergency and investigative orders, 
care orders and supervision orders. Adoption and child abduction are also discussed 
briefly. In addition, there is an examination of the welfare principle. Besides 
describing the ways in which it has been and is currently constructed, Douglas also 
explores the role of child welfare science in shaping those constructions. 

The concluding chapter focuses on the end of relationships, whether through death 
or divorce. The history of divorce is addressed, the current grounds and procedure are 
explained and the demise of the Family Law Act 1996 is evaluated. The financial and 
property consequences of divorce as well as the child support scheme are considered. 
Again the analysis focuses on the issue of equality and Douglas suggests that there is 
a move towards recognition of the joint enterprise model on divorce. 
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This is a lucid and manageable account of family law and policy incorporating all 
the major developments in the field. It does not purport to be comprehensive but it is 
remarkably informative in the areas that it covers. And although it is not intended to 
provide a sustained analysis of the various theoretical positions expounded in the 
literature, it succeeds in introducing the reader to some of the theoretical frameworks 
that are currently influencing academic thought. It offers a good grounding in 
domestic family law and, in the light of the Human Rights Act 1998, addresses the 
relevant law decided under the European Convention on Human Rights. It traces the 
evolution of significant trends and charts the changes in understandings of family life 
along with the law’s responses to those changes. This book will engage readers and 
encourage them to plunge deeper into what one writer has called ‘thé normal chaos of 
family law’. 


Felicity Kaganas* 


Sandra Fredman (ed), Discrimination and Human Rights: The Case of Racism, 
Oxford: Oxford University Press, 2001, xxi + 309 pp, hb £40.00. 


The principle of equality is central to modern democratic polities. It is enshrined in 
constitutional traditions and in public international law instruments. Yet, in theory, 
there is no broad consensus over the meaning of equality and, in practice, the 
principle of equality has failed to alleviate patterns of discrimination and prejudice, 
institutionalised practices of exclusion, racial hatred and violence. Why? Indeed, the 
central question underpinning this edited collection is the gap between the legal 
prohibition of racial discrimination and the concrete reality of racism, which, 
according to Fredman, operates along at least three axes; namely, stereotyping, 
hatred and violence, disadvantage in the distribution of resources and the negation of 
culture, religion or language. 

Discrimination and Human Rights is the product of lectures delivered at the 
Academy of European Law, European University Institute, and the quality of the 
contributions varies from fairly descriptive to very imaginative. Within the latter 
category Chalmers’, McCrudden’s and Petrova’s contributions stand out. But 
generally speaking, this is a very informative volume. It combines a good overview 
of contemporary debates over the meaning of equality with a lucid account of 
international human rights and European Community provisions, and raises import- 
ant questions about the role (and the limits) of the law in the quest for equality. I 
found interesting the belief that sorting out the equality riddle or reconceptualising 
equality will somehow eradicate discrimination or help the effective realisation of 
equality, but I was also surprised by the lack of systematic attention to politics, 
relations of power and existing hierarchies. In addition, more attention should have 
been given to articulating opposition to racism as a value distinct from cultural 
recognition or equal respect for cultures. 

In the opening essay, Fredman shifts the focus of attention from the enforcement of 
equality to the concept of equality itself, thereby uncovering the polysemy of 
equality: formal equality or equality as consistency (equity) and its legal equivalent 
of direct discrimination; equality of results (ie the tackling socio-economic and 
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political disparities), equality of opportunity (ie eliminating formal legal barriers of 
exclusion) and their amalgamation in the legal concepts of indirect discrimination 
and positive duties; a value driven approach consisting of buman rights principles; 
and equality as auxiliary to substantive rights. Fredman argues that it is questionable 
whether traditional human rights adjudication can generate a rich conception of 
equality which affirms diversity while at the same time condemns inferior treatment 
on racial, religious, or ethnic grounds. This is because the individualised nature of 
human rights adjudication fails to take due account of a group dimension. However, 
this should not lead to an underestimation of the potential of certain provisions in 
ICERD, ICCPR, FCPNM based on positive duties to ensure equality. This conclusion 
is shared by Petrova who favours a mixed strategy for combating racism; namely, the 
acknowledgement of racism and its implications coupled with a human rights 
offensive based on the combination of the individualistic model of non- 
discrimination with special rights for disadvantaged groups, such as self-government 
rights for national minorities, polyethnic rights and special representation rights 
designed to increase the political participation of disadvantaged groups. Drawing on 
Adorno and Cohen, Petrova examines the denial of racism at the individual 
psychological and state ideological levels. Denial manifests itself as denial of the 
suffering of the victims of racism, through the existence of attitudes in individuals 
and society, which make this suffering impossible, and the existence of practices of 
institutionalised racism. Although generalised awareness of the denial of racism is 
crucial, it must be accompanied by anti-discrimination laws and policies designed to 
provide legal redress to individual victims of discrimination, to tackle the structural 
causes of discrimination and to empower disadvantaged groups. By examining the 
analytical and empirical usefulness of the concept of groups rights and discussing the 
limitations of Kymlicka’s ‘enclave-multiculturalism’ in light of the struggle of the 
European Roma, Petrova concludes that despite the risks associated with the group 
paradigm (ie essentialism, false unity, reification of culture, suppressing intra-group 
differences and so on), the notion of group rights can nonetheless be a useful tool in 
the struggle against racial discrimination. 

Evidently, the struggle against racism and racial discrimination has still a long way 
to go. Controlling hate speech in cyberspace and hampering the formation of 
‘electronic communities of hate’ is a new and difficult challenge. As Fernandez 
Esteban observes, the internet is a distinctive medium of mass communication and 
conventional anti-hate laws are difficult to apply to it. She contrasts USA’s non- 
regulatory approach to control internet hate speech with the European soft-regulatory 
mode centred on the exchange of information, clarification of the potential liability of 
Internet provides, encouragement of self-regulation among providers, filtering tools 
and hot lines. In addition, whereas in the USA online intermediaries are not held to be 
liable for information originating with a third-party user of a service, the EC 
Directive 2000/31 on E-Commerce states that host service providers could be held 
liable for damages if they were aware of facts and circumstances which render the 
illegal activity apparent, and did not act expeditiously to remove the illegal material. 

Securing the states’ active involvement in the struggle against racism is another 
familiar challenge. Boven argues that the enactment of comprehensive anti- 
discrimination legislation in the criminal, civil and administrative fields, the 
adoption of special measures: to promote equality, the establishment national 
institutions, commissions or other appropriate bodies to promote equality and the 
provision of effective resource procedures to victims of racial discrimination all are 
effective means of combating racial discrimination. Although Boven’s account could 
be criticised for being overoptimistic about the willingness and capacity of the state 
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to promote equality given its track record of sponsoring and/or shielding racist 
practices and attitudes, Boyle and Baldaccini rightly remind us that the international 
human rights regime has been built upon such contradictory foundations. 
International human rights approaches have struggled to persuade states to accept 
international supervision in the implementation of non-discrimination commitments, 
but they have, nevertheless, succeeded in establishing a clear prohibition on racism as 
state ideology and the practice of all forms of racial and ethnic discrimination. By so 
doing, they have contributed to the transformation of law into culture. 

An example as to how law can become culture or can foster ‘common multicultural 
cultures’ at the national level is provided by Chalmers. Chalmers offers a rich and 
sophisticated analysis of the context, scope, background pressures and the opposing 
visions of EC Directive 2000/43 on implementing the principle of equal treatment 
irrespective of racial or ethnic origin. The directive combines both the ‘liberal’ and 
‘multicultural’ or group-oriented models. The influence of the multicultural model 
can be seen in: Article 5 of the Directive which allows the Member States to maintain 
general or specific measures to prevent or compensate for disadvantages linked to 
racial or ethnic grounds; the expansive material scope of the directive; the prohibition 
of indirect discrimination; the imposition of a wide range of duties upon the state for 
securing the principle of equal treatment; the broader locus standi and the partial 
reversal of the burden of proof in cases other than criminal procedures and those 
where the court has investigative powers. However, the co-existence of these two 
models within the directive creates tensions and ambiguity, and a crucial limitation of 
the directive is that it does not cover difference of treatment based on nationality and 
migration status. In an attempt to go beyond these models, Chalmers blends Parekh’s 
normative political theoretical insights with European integration theory, thereby 
arguing that the institutional peculiarities of the EU coupled with its deep pluralism 
make it an ideal site for intercultural evaluation. Intercultural evaluation requires 
cultural communities to evaluate and reconsider their own practices in light of the 
claims and practices the other culture(s). On this account, the European Union should 
not strive to create a multicultural common culture, but its role should be confined to 
policing the rules of the game for the process of intercultural evaluation played 
within national arenas. Chalmers’ vision of Directive 2000/43 does not concur with 
McCrudden’s assessment that the enforcement and remedial provisions of the 
directive demonstrate a strong preference for the individual justice model and 
generalised unease about the wholehearted acceptance of a group justice model or 
equality as participation in the racial equality context. 

McCrudden explores the link between the perceived aims of anti-discrimination 
law and the enforcement and remedial structures that are thought to be both 
appropriate and effective. These relate to three different conceptions of equality: the 
individual justice model, the group justice model and equality as participation. The 
individual justice model has a liberal pedigree, prioritises equality of opportunity and 
is confined to retribution for individual wrongs. The group justice model, on the other 
hand, seeks to address deep-seated structural inequalities, prohibits indirect 
discrimination that cannot be objectively justified and provides group-based 
remedies. Finally, equality as participation aims at mainstreaming equality in public 
policy and increasing ‘the voice’ of disadvantaged groups. Although the group justice 
and equality as participation models do not supplant, but they supplement, the 
individual justice model, participative approaches are almost entirely absent in 
international law. Using these models, McCrudden shifts his attention to international 
and European norms concerning enforcement structures and remedies, including the 
UN Basic Principles and Guidelines on the right to a remedy and reparation, adopted 
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in April 2000. He argues that there is a growing willingness to challenge the idea that 
rational remedies are appropriately left to national discretion and the international 
community is increasingly systematising the appropriate remedial armoury that 
needs to be made available for redressing human rights violations. But although there 
is a growing visibility of the group dimension, the individual justice model still 
predominates in these debates and the third model of equality, that is, equality as 
participation is largely ignored. Undoubtedly, equality is both an open-ended project 
and an essentially contested concept. Although broad consensus about the meaning of 
equality, the mechanisms for its effective realisation and the desirable model of 
equality that anti-discrimination law should implement will continue to be elusive, it 
is crucial that the conversation continues. To this end, Discrimination and Human 
Rights makes an important contribution. 


Theodora Kostakopoulou* 


John Monahan et al, Rethinking Risk Assessment: The MacArthur Study of 
Mental Disorder and Violence, New York: Oxford University Press, 2001, 197 pp, 
hb £29.50. 


Rethinking Risk Assessment describes the findings of a major research project 
concerning connections between mental disorder and violence. The MacArthur study 
is set to become the gold standard for research in this area; indeed, the size of the 
study — 1,000 mental health inpatients followed up during their first year after 
discharge — and the care with which it was undertaken mean that it is unlikely to be 
replicated in the near future. The team involved in the study have already described 
their findings in detail in a number of published papers. This volume collates the 
most significant of these findings and relates them in an accessible fashion. 

The study might be thought of as rethinking risk assessment in two ways. First, it 
challenges a number of myths which surround the relationship between mental 
disorder and violence. Some of these are public myths — believed by the general 
public but not by those familiar with earlier research: an example is the finding that 
the mentally ill are no more likely to be violent than are members of the general 
population. It is no surprise that this finding is broadly confirmed by the MacArthur 
study. The level of detail of the project, nonetheless, enables the authors to paint this 
picture of symmetry with a little more nuance, highlighting the interrelation between 
mental disorder, substance abuse and environment. The sample of discharged 
patients who were not substance abusers was no more likely to be involved in a 
violent incident than were other individuals living in similar neighbourhoods. 
Overall, however, discharged patients were more likely to be substance abusers than 
were members of the general population, and this correlation appears to contribute to 
a slightly greater rate of violence among such patients. A finding in the previous 
literature which is probably less well known concerns the relationship between 
violence, mental disorder and gender. Surprisingly, it has emerged that rates of 
violence among those recently discharged from mental health treatment do not vary 
between men and women. Again, the MacArthur study broadly corroborates this 
while refining our understanding. Male/female rates of violence during the whole one 
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year follow up were similar, but men’s violent acts tended to be more serious and 
were more likely to involve strangers as opposed to intimates. 

Some of the myths challenged by the MacArthur study are probably held by the 
clinicians who make risk assessments as well as by the general public. One example 
is the belief that female dischargees are less of a risk than males. The study may also 
disabuse clinicians of the presumption that diagnosis of a major mental disorder is 
correlated with violence: the MacArthur study finds that it is not — those with ‘other’ 
disorders, such as personality disorder, have a greater propensity for violence, and 
schizophrenics are less likely to be violent than depressives. Nor do delusions appear 
to be a useful predictor of violence. 

As well as challenging myths, the work of Monahan and his co-authors rethinks 
risk assessment by developing a more rigorous actuarial model than has previous 
work in this area. The picture to emerge from the analysis of risk factors is one of 
complexity. As the authors put it — and this, they suggest, is a lesson which holds for 
violence generally, not just for that committed by the mentally disordered: 


Our data are most consistent with the view that the propensity for violence 1s the result of the 
accumulation of risk factors, no one of which is either necessary or sufficient for a person to 
behave aggressively towards others. People will be violent by virtue of the presence of 
different sets of msk factors. There is no single path in a person’s life that leads to an act of 
violence (p 142). 


The authors therefore develop actuarial models based on iterative classification trees, 
which stress the interaction of different factors rather than treating them 
independently. Unimpressed by the predictive power of one such model, they 
construct a further nine different ones. Combined, these multiple models enable the 
classification of the individuals in the study into different levels of risk, varying 
between a one and 76 per cent probability of violence within 20 weeks of discharge. 
Against this picture of complexity, however, there is also a more positive message. In 
some cases, only a few risk factors need to be therapeutically managed for there to be 
a significant decrease in the risk of violence. 

There is no doubt that this is an impressive piece of research. But as well as 
rethinking risk assessment, will it also revolutionise it? The multiple model is 
complex, but the authors hope to develop software which will make it a practical tool 
for decision-makers. It must nevertheless be admitted that doctors are often 
suspicious of actuarial models, preferring to rely on clinical judgment. To support 
this preference for judgment over algorithm, it is often argued that statistics cannot 
tell us anything about the individual case, or that some individuals are so unique that 
they escape the reach of the data used to build the statistical model. These complaints 
are well known; it should also be well known that in most domains of medical’ 
decision-making, actuarial models out-perform clinical judgment. Monahan et al, 
doubtless aware of likely objections to any attempt to replace clinical with actuarial 
decision-making, are cautious about selling their model as a magic bullet for risk 
assessment. They suggest that the model is a tool to support clinical judgment, while 
urging further research on how and why clinicians feel it necessary to modify 
actuarial predictions. Presumably, too, it would be helpful to assess whether such 
modified predictions turn out to be more reliable than unmodified actuarial results. In 
the meantime, we can only hope that the impressive research reported in this book 
has the impact it deserves. 


Mike Redmayne* 
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Jenny Fleming and Ian Holland (eds), Motivating Ministers to Morality, 
Aldershot: Ashgate Press, 2001, xvi + 235 pp, hb £50.00. 


The title of this book calls to mind Harold Macmillan’s opinion that politicians 
should leave matters of morality to the bishops. Alliteration produces an attractive 
rubric for the volume, even if it does imply rather more than politicians are likely to 
deliver. The sixteen contributors to this book of essays, who are mainly based in 
Australian universities, seek to produce a ‘broader understanding of issues relating to 
political morality, ethical reform and scandal at the highest levels of government.’ 
All the essays were delivered as papers at the Australian Political Studies Association 
conference at the Australian National University in 2000. 

The chapters are grouped into five sections. Part one sets the scene, and includes an 
account by Lord Nolan of his work as the inaugural chairman of the Committee on 
Standards in Public Life. He notes that, even though that Committee is a typically 
British constitutional invention (it has no statutory basis and no legal powers), it has 
produced frameworks of behaviour for Ministers and others that have been 
implemented, on the whole, in the forms recommended by the Committee. That 
Committee, in my opinion, largely defused the crisis of confidence in the probity of 
politicians which reached its climax during the final years of the last Conservative 
Government, although the Labour Government’s associations with financial donors 
has again altered the public’s perceptions for the worse. Part two looks at the British 
Ministerial Code, and also has a valuable chapter by Mark Shephard on the Scottish 
Ministerial Code. He makes the vital point that both documents suffer from being too 
elastic, and thus leave too much to interpretation. It would be possible to make at 
least some parts of ministerial guidance more like legislation rather than codes of 
practice. It could be made clear, for example, what types of defined personal 
behaviour should lead to resignation. So much discretion is left to the Prime Minister 
in judging the conduct of colleagues against hortatory principles that doubts are cast 
over the determination of heads of government to obtain the highest standards. Diana 
Woodhouse’s typically engaging chapter in this Part rehearses instances of 
ministerial misbehaviour in a number of jurisdictions, and reinforces the point that 
I have just made. Unless Ministers actually break the law, she notes, there may be no 
sanction, especially after instances of financial impropriety. Her depressing 
conclusion is that Ministers are seldom motivated to comply with the morality of 
the constitution solely as the result of norms set in codes of conduct, rather than for 
reasons of political convenience. 

Part three has a chapter on the German Constitution and law on political parties, 
and one on Ministers’ personal advisers. The latter spells out many of the 
constitutional drawbacks inherent in the uneasy relationships between such advisers, 
civil servants, and Ministers, in which ethical questions will often arise. Perhaps 
those who argue for a new Civil Service Act (including the previous Secretary of the 
Cabinet, Sir Richard Wilson) need to concentrate rather less on permanent officials 
and rather more on a regulatory regime for non-permanent advisers. The chapters in 
Part four of the book evaluate various ethical watchdogs and investigatory bodies in 
Canada and Australia. None is considered to be entirely satisfactory, although the 
role of the media in publicising unethical behaviour of Ministers is praised. If 
Parliament does not adequately meet the challenge posed by such behaviour, the 
interests of journalists and of the public in rigorous investigatory journalism coincide. 
The final part of the book includes a chapter by Charles Sampford which shows how 
valuable can be advice from ethics counsellors or advisers in providing opinions 
before potential breaches of ethical codes occur. Such advice can prevent infractions 
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from taking place, and can thus help to maintain or raise standards. It must be right 
that sole reliance on the possible exacting of political or even legal sanctions is not 
necessarily the most efficient way of enhancing ethics in government. 

I found this volume to be a useful source of comparative information and analysis.: 
It is a pity that it includes no contributions from former Ministers or civil servants, for 
the experience of such constitutional actors has to be considered alongside the 
opinions of academics. That there is some overlap of coverage is unavoidable given 
the genesis of the work. The book has an excellent bibliography, but no tables of 
statutes or official papers. 


Rodney Brazier* 
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This paper critically examines the public service media (PSM) in Southern Africa 
with particular emphasis on Botswana. The PSM, which is considered to be one of 
the key institutions that needs to be strengthened if the current transition to 
democracy and the building of an open and accountable system in Africa is to take 
root, faces many challenges due to its vulnerability to state control and 
manipulation. After an analysis of the PSM concept and an examination of how 
the public service media was introduced into and has evolved in the region, 
particularly in Botswana, it concludes that this medium of communication, on 
account of its reach, remains the most important means of disseminating 
information, education and entertainment for the foreseeable future. Nevertheless, 
it is argued that for it to effectively accomplish these objectives certain important 
reforms must be carried out designed to disentangle it from the state and make it 
more independent and accountable. It is made clear that the new PSM model 
neither requires a public monopoly or public sector control nor that the state 
should be totally cut off, but rather a new redefined role for the state. The new 
model is built around at least five fundamental principles that should be crafted 
into any new media legislation dealing with the public media which will ensure 
public accountability, independence from partisan manipulation and a level 
playing field for all political actors. 


Introduction 


The African mass media is widely considered to have played a crucial role in the 
so-called ‘third wave’! democratisation that hit the continent in the early 1990s.2 
Since then, there has been a dramatic expansion in political and civil rights on the 
continent. This has been particularly remarkable in the Southern African region,3 





* Associate Professor of Law, University of Botswana. 


1 This much-hackneyed expression was coined by Samuel Huntington in, Third Wave: Democratization 
in the Late Twentieth Century (Noma, OK: University of Oklahoma Press, 1991). Larry Diamond has 
also referred to this as a ‘second liberation’, in ‘Developing Democracy in Africa: African and 

edn/Seminar/DiamondA frica htm> 


Intemational Perspectives’ JI -standford. . 

2 In fact, the first African president to be ousted by the pro-democracy tide attributed his fate to the 
media when he declared that ıt was ‘because of journalists that has turned out so badly 
See ‘Breakthrough in Press Freedom in West Africa’, The 4 August 1992. 

3 For the purposes of this study, this comprises of the following countries, Angola, Botswana, Lesotho, 
Malawi, Mozambique, Namibia, South i and 
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where the former bastions of apartheid, South Africa and Namibia, once classified 
as symbols of human tragedy, have now joined Botswana as promising examples 
of Africa’s democratic hope. However, achieving full and sustainable democratic 
potential in these countries depends upon widening and deepening the institutions 
of voice and accountability, which generally remain weak and deeply flawed. The 
important role the media, particularly the public service media (PSM),‘ can play in 
accomplishing this, and building a democratic ethos and a human rights culture is 
generally acknowledged. 

The wave of democratic resurgence also coincided with explosive advances in 
communication technologies, the opening up of markets, liberalisation and 
globalisation. Whilst the emerging new information society comes with promises 
of an increasingly democratic global village, it also carries the threats of a new era 
of domination and dogmatism. The fact is that despite the unprecedented 
developments in information technologies that have resulted in cable, satellite and 
digital broadcasting and dramatic increases in the number of radio and television 
channels, only the elites can afford these luxuries whilst the majority of people 
continue to depend almost entirely on the generally free PSM. But the PSM 
concept that was transplanted to Africa during the colonial period has never 
worked the way it was designed to work in Europe. In fact, since independence, the 
PSM in almost all African countries was taken over and controlled by the state and 
used merely as instruments of propaganda for the ruling parties, rather than a 
medium for transmitting the knowledge and information which people need to 
make informed decisions. 

Vulnerability to state control and partisan manipulation has been the Achilles 
heel of the PSM in Africa. In Southern African, this is particularly problematic 
because this medium has remained the main and dominant source of news and 
opinion and will continue to be.so for the foreseeable future. Even in developed 
countries, it is also widely recognised that the PSM will have a key role to play 
today, more than ever, in the digital future. This paper looks at the PSM in 
Southern Africa generally, but focuses on the situation in Botswana in particular. It 
argues that the PSM faces many difficult challenges particularly from the 
competing and abundant alternative sources of information made available by 
digital technology and may only survive if it becomes a credible and viable 
independent institution that is part of the broader democratisation process designed 
to render governments more transparent, accountable and closer to their people. 

The information revolution has provided Africa with a chance to catch up with 
or leap frog as it were, over some of the formidable barriers of underdevelopment. 
An overall picture of the media scene in Southern Africa since the 1990s clearly 
suggests some measure of a media revolution. The table below is based on 
Freedom House’s survey for 2001 and shows a comparative study of the measures 
of freedom amongst the Southern African countries covered in this study. 





4 a eae ‘public service media’ is used here to take account of the fact that the discussion covers both 
the government-owned electronic and print media. 
5 See JP Marthoz, ‘Freedom of the Media’ m World Communication and Information Report 1999- 
2000. <http/Avww.unesco.arg/webworld/weit/en/report htmb>. 
6 See G. Born and T. Prosser, ‘Culture and Consumerism: Citizenship, Public Service Broadcasting and 
the BBC’s Fair Trading Obligations’ (2001) 64 MLR 5 664. 
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Table of comparative measures of freedom for some Southern African 
countries 








Country Political Civil Rights Freedom 
Rights Rating 

Angola 6 6 Not Free 
Botswana 2 2 Free 
Lesotho 4 4 Partly Free 
Malawi 3 3 Partly Free 
Mozambique 3 4 Partly Free 
Nambia 2 3 Free 

South Africa 1 2 Free 
Swaziland 6 5 Not Free 
Zambia 5 4 Partly Free 
Zimbabwe 6 5 Partly Free 


This is based on a scale in which 1 represents the most free and 7 the least free category.’ 


The table shows that two countries in the region, Angola and Swaziland, are 
classified amongst the 19 African countries and 48 in the rest of the world that are 
considered as not free. In spite of this, an analysis of Freedom House’s overall 
1972-73 to 2000-01 survey of all the countries in the region shows that since 1989 
there has been more freedom and openness in the mass media.® This is in spite of 
the fact that Angola has since independence in 1975 been classified as not free, and 
that Swaziland was until 1994 classified as partly free and since then, as not free. 
Lesotho has been considered generally as partly free throughout the period covered 
by the survey. For the others, Malawi was classified as not free until 1994, and 
thereafter, as free, but since 2000 has dropped to the partly free category. 
Mozambique was seen as not free but, has since 1991 been regarded as partly free. 
Namibia has been considered as free since its independence in 1991. South Africa 
was partly free until 1994 and since then has been considered as free. Zambia has 
been considered partly free throughout, but for a brief period, 1991-93, when it 
was Classified as free. Zimbabwe has throughout, before and after its independence 
in 1980, been classified as partly free and the trend appears to show a decline ir 
media freedom. Perhaps the most impressive country in the region, according to 
this survey, is Botswana, which has been classified as free since 1972-73. 
Botswana to this extent provides an interesting example of the realities of the 
apparently improving media scene in Africa and the problems that still persist. A 
brief look at the present PSM scene in the country will be appropriate at this stage. 

Botswana, like many African countries, has committed itself to joining the 
global information society and to making the national radio, television as well as 
newspapers available to all its citizens.’ It is one of the few countries in the world 
where the only national daily newspaper is distributed free of charge to members of 


7 Por fuller explanation of the methodology, See Freedom House, ‘Freedom in the World Tables and 
Charts’ <http://www.freedomhouss.org/research/freeworld/2001/table 1.htm>. 

8 Seo Freedom House, ‘Freedom in the World m the World Country Ratings 1972-73 to 2000-01’. 
<http//www freedomhouse.arg/research/ freewarld/200 l/tables htm>. 

9 See Presidential Task Group for Long Term Vision for Botswana, Long Term Vision for Botswana: 
Towards Prosperity for All (Gaborone: Government Printer, 1997) 5. 
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the public.!° However, since independence in 1966, the state has dominated and 
monopolised the PSM particularly the most important and far-reaching means of 
communication, the radio. It was only as recently as 1999 that the Government 
granted licences to two private radio stations. Until 2000, when the national 
television, the Botswana Television (BTV), was opened, Botswana was probably 
the only African country with no state or national television station.!! In response 
to concern from members of the public, Members of Parliament and Government 
officials that the status of BTV, like Radio Botswana (RB), as a Government-owned 
and controlled station would interfere with its ability to function independently, the 
Government pledged that it would not interfere with the editorial policies of the 
station. During the inauguration of the BTV on 31 July 2000, the Government 
announced that it was considering turning the Department of Information and 
Broadcasting Services, which is responsible for the BTV and RB as well as the 
Government-owned national daily, the Daily News, into a parastatal (public 
corporation). In December 2000 however, it was suddenly announced that these 
were all going to remain under Government control.!? The Botswana Government 
has not only dominated the PSM but has increasingly censored stories or news that 
it deemed undesirable. Despite the country’s enviable record as a shining example 
of multiparty democracy in Africa and its good reputation for respect for the rule of 
law, many analysts have rightly pointed out that the country’s democracy remains 
fragile, far from institutionalised and unpredictable.!3 The dangers of a system in 
which excessive executive powers have been conferred to the president is 
compounded by a feeble and deeply fragmented opposition. In fact, all elections 
since independence have been easily won by the ruling Botswana Democratic 
Party (BDP) and have hardly been sufficiently competitive to test the country’s 
democratic institutions. But there are worrying signs looming on the horizon. With 
increasing signs of growing intolerance of media criticism, it is argued that there 
are insufficient legal safeguards to check any failure by the Government to resist 
the temptation to use the PSM, which remains, it must again be emphasised, the 
major source of political communication, to fight any threats to its dominant 
political situation. The recent March 2002 presidential elections in Zimbabwe are 
an ugly reminder of how a desperate and vulnerable political leader can destroy 
media freedom in order to cling to power. 

It is contended that the overall picture of increasing media freedom in Southern 
Africa or Africa as a whole may be misleading. The battle to open the airwaves on 
the continent has certainly been won, as commercial broadcasting has been more or 
less successful throughout the continent. This, as we shall soon see, has not been 
sufficient to guarantee plurality of voices and access to all shades of opinion, 
particularly on the PSM, which remains the main source of information to a 


10 The only companson in the region is the Swaziland Umbiki, published by the Department of 
ee ee eee a free fortnightly 
newspaper that focuses on 

11 ‘This waa shortly after the Malawi ational television’ station, TY Malawi, wès lanncfied in cady 1999. 

12 See US Department of State, Country Reports on Human Rights Practices, Botswana, 2001. <http:// 
www state. gov/g/dri/ris/hrrpt/2001/: 

13 See for example K. Good, ‘Interpreting the Exceptionality of Botswana’ (1992) 30 Journal of Modern 
African Studies 69-95; K. Good, ‘Enduring Elite Democracy in Botswana’ (1999) 6 Democratization 
50-66; J.B. Holm, ‘Botswana: A Patemalistic Democracy’ in L. Diamond, J.J. Linz and S. Lipset 
(eds), Democracy in Developing Countries Africa (Boulder: Lynne Rienner, 1988); J.H. Polhmus, 
‘Botswana Votes: Parties and Elections in an African Democracy’ (1983) 21 Journal of Modern 
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majority of the people on the continent. This is largely because, despite extensive 
legalisation of private broadcasters, governments have continued to control all that 
is transmitted on the PSM. As James Madison had written over a century ago, ‘a 
people who mean to be their own governors must arm themselves with the power 
which knowledge gives’.'* The great changes in communication technology and 
the ever-ominous threats of authoritarian resurgence therefore make it imperative 
that the PSM, as one of the major building blocks of democracy, should be legally 
protected and strengthened because its vulnerability to partisan manipulation 
threatens the very sustainability of democracy or the credibility of a democratic 
transition. An appropriate starting point is therefore to examine the existing legal 
framework for protection of freedom of expression. 


The legal framework for freedom of expression 


Generally, although the problems with freedom of expression in Africa have been 
caused less by its non-recognition in the constitution than, by the way governments 
have regularly treated the constitution itself with regular neglect or contempt, their 
constitutional recognition is an important starting point. In fact, one of the classical 
arguments for freedom of expression posits that its constitutional insti- 
tutionalisation is the best guarantee, especially against arbitrary government.!5 
However, it is not usually easy to find an appropriate formulation of words that 
would comprehensively but succinctly state the nature and scope of this right in a 
manner that is entirely satisfactory and realistic. Some studies of recent African 
constitutions have revealed the extent of this problem.! As the appreciation of 
freedom of expression as a key pillar of democracy and the democratisation 
process continues to explode all over the continent, so to has the attention that has 
been given it in modern post-1990 African constitutions. 

Within the Southern African region, freedom of expression is constitutionally 
guaranteed in all constitutions with the exception of Swaziland which does not 
have a written constitution, the previous one having been repealed by royal 
proclamation in 1973. Significantly, the King’s proclamation also outlawed 
freedom of expression and the media. However, with regard to the rest of the 
countries where freedom of expression is constitutionally guaranteed, there are 
significant differences in the manner in which this freedom is expressed as well as 
its extent and scope. From this perspective, three patterns can be identified. 

An example of the first pattern is found in article 22 of the Angolan Constitution 
of 1980, which states: ‘In the context of the achievement of the basic objectives of 
the People’s Republic of Angola, the law shall ensure freedom of expression, 
assembly and association’. This loosely worded ‘claw-back’ provision leaves the 
exact terms on which freedom of expression will operate to the goodwill and self- 
restraint of the legislative and Executive. There are no guidelines on how this is to 
be done or even guarantee that is would be done. It is therefore little wonder that 
Angola emerges from our table of comparative measures of freedom as the least 
free state in the region. Although the Constitution tries to protect a key aspect of 





14 Cited in H. Strentz, News Reports and News Sources. Accomplices in Shaping and Misshaping the 
News (Now Delhi: Prentice Hall of India, 2nd ed, 1992) 79. 

15 See J. Keane, The Media and Democracy (Cambridge: Polity Press, 1991) 10-20. 

16 See generally C.M. Fombad, “The Constitutional Protection of Freedom of Expression in Cameroon: 
A Comparative Appraisal’ (1999) 14 SA Public Law 25-45. 


© The Modem Law Renew Limrted 2002 653 


The Modern Law Review [VoL 65 


the media, by stating that the media shall not be subjected to ideological, political 
or artistic censorship, the Government hardly respects this in practice. 

The second pattern is provided by the Constitutions of Botswana, Lesotho, and 
Zimbabwe and to a lesser extent, Namibia and Zambia. In this respect, section 3 of 
the 1966 Botswana Constitution states: 


Whereas!” every person in Botswana is entitled to the fundamental rights and freedoms of 
the individual ... but subject to respect for the rights and freedoms of others and for the 
public interest to each and all of the following, namely — 


(b) freedom of conscience, of expression and of assembly and association; 


subject to such limitations of that protection as are contained in those provisions, being 
limitations designed to ensure that the enjoyment of the said rights and freedoms by an 
individual does not prejudice the rights and freedom of others or the public interests. 


The scope of this right is defined in section 12 (1), which states: 


Except with his own consent, no person shall be hindered in the enjoyment of his freedom of 
expression, that is to say, freedom to hold opinions without interference, freedom to receive 
ideas and information without interference, freedom to communicate ideas and information 
without interference (whether the communication be to the public generally or to any person 
or class of persons) and freedom from interference with his correspondence. 


A wide scope for restrictions on freedom of expression is provided by section 
12(3), which provides a number of limitations that have been extensively relied 
upon to enact legislation restricting the right of freedom of expression.’ Two 
points are worthy of note here. Firstly, media freedom is not expressly guaranteed 
but is merely to be inferred from the general freedom of expression provisions. 
Secondly, one of the possible consequences of the broad grounds for limiting 
freedom of expression is that laws that undermine this freedom are presumed to be 
constitutional unless declared otherwise by the courts.!9 

The third pattern is manifested in a number of constitutions where some attempt 
is made to define the constitutional guarantees of freedom of expression in some 
details. For example, the South African Constitution Act 108 of 1996, provides 
in section 16(1)(a) and (b) that everyone has a right of freedom of expression, 
which includes the freedom of the press and other media, as well as freedom to 
receive or impart information or ideas. In section 192, it provides for the 


enio L a U E 

17 Although section 3 appears in the substantive part of the Constitution, ın Attorney-General v Unity 
Dow [1992] BLR 119 165, ıt was argued that the use of the words ‘whereas’, at the beginning was 
mdicatrve of the Legislatures’ intention that the provision should not be read as creating any binding 
obligation. The Court of Appeal in rejecting this argument held that since a contravention of section 3 
gives mse to enforcement by legal action, this was not only indicative of it being a substantive 
provision but also of the fact that it was a key or umbrella provision under which all nghts and 
freedoms protected under that chapter of the Constitution could be subsumed. In the Zimbabwean 
cases of Re Munhumeso 1995 (2) BCLR 125 (ZS) and Rattigan v Chief Immigration Officer, 
Zimbabwe [1994] 1 LRC 243, the Supreme Court also held that a similarly worded section, although 
cast in the form of a preamble, conferred substantive nghts on individuals and was not merely a guide 
to the framer’s intentions. 

18 See generally T. Balule and B. Manpe, A Quick Guide to Laws and Practices that Inhibit Freedom of 
Expression in Botswana (Gaborone: MISA Botswana, 2000). 

19 For a guide on how these provimons are interpreted, see Article 19, The Interpretation of 
Fundamental Rights Provisions (London: Article 19, 1997). 

20 Perhaps one of the most detailed and liberal African constitutions, from this perspective is Ghana’s 
1992 Constitution. See C. Heyns (ed), Human Rights Law in Africa 1997 (The Hague: Kluwer Law 
International, 1999); and n 16 above. 


654 © The Modem Law Review Lamited 2002 


September 2002] Protection of Freedom of Expression in Southern Africa 


establishment of an independent authority to regulate broadcasting, ‘in the public 
interest, and to ensure fairness and diversity of views broadly representing South 
African society’. The Malawian Constitution of 1994 in addition to recognising 
the right of freedom of expression provides that the press shall be accorded the 
fullest. possible facilities for access to public information.2! The Mozambican 
Constitution of 1990 prohibits censorship and covers ‘the freedom of journalistic 
expression and creativity, access to sources of information, protection of 
professional independence and confidentiality, and the right to publish 
newspapers and other publications’. However, these laudable rights are qualified 
and considerably weakened by the fact that their exercise is to be ‘regulated by 
law’. This effectively gives the legislature, or in practice, the executive, 
undefined powers to define freedom of expression in any manner that will suit its 
convenience. 

It is clear that with the exception of Swaziland, which as we saw earlier, is one of 
the two states in the region classified as not free, freedom of expression is 
recognised and protected in different ways in the different constitutions. With 
perhaps the exception of section 192 of the South African Constitution, which 
could be interpreted as legally sanctioning ‘fairness and diversity of views’ on the 
PSM, the other constitutions could be criticised for failing to include provisions 
that deal with the public media to ensure that this very important medium of 
communication is accessible to all. As a result of this, the PSM in the region, being 
essentially creatures of the state have remained highly politicised bodies, a fact that 
has been a complex source of strength in terms of its financial survival, and 
weakness, because of its political manipulation. To fully appreciate how this has 
impacted on its ability to discharge its primary responsibility of informing and 
educating the citizenry in the Southern African region, it is necessary here to 
briefly look at the underlying philosophy of the PSM. 


The public service media concept 


A large proportion of the world’s media, especially radio and television, is owned 
and operated by the state usually through public service bodies.7 In spite of this, 
the meaning of the concept of ‘public service’ has probably remained one of the 
most elusive and amorphous in media studies. In fact, Trine Syvertsen, after a 
study of more than thirty different definitions concludes that not only did the 
definitive criteria differ in each of them but also many were in fact directly 
contradictory.*4 There is apparently no common understanding of the term 
although it can be said to have several closely related meanings, varying with the 
extreme diversity of public service statutes around the world. From a semantic 
analysis of the concept, Syvertsen is able to discern three main meanings that are 
worthy of note.?5 


21 See section 36, and in general sections 34, 35 and 37 in C. Heyns (ed), Human Rights Law m Africa 
1996 (The Hague: Kluwer Law Intemational, 1996). 

22 See section 74 of the Constitution, in ibid. 

23 There are basically two regulatory philosophies that have emerged influenced by the initial responses 
of the Governments of the Umted Kingdom and the United States. The PSM model is usually 
associated with the United Kingdom whilst what may be referred to as the ‘commercial model’, 1s the 
United States 

24 vie Uses of the ‘Public Service’ Concept’ (1999) 20 Nordicom Review 5-12 

25 ibid 6-7. 
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The first of this involves the use of ‘public service’ in the sense of ‘public 
utility’, or ‘public good’. In this technical-economic sense, it refers to the kind of 
services that governments usually provide, such as, postal services, roads, and 
public security. He argues that John Reith, the BBC’s first Director-General used 
the term in this sense when he developed his paternalistic ideology of radio as an 
agent of public enlightenment and a vehicle for the distribution of culture.” It is a 
pure public good in the sense that its cost of production is largely independent of 
the number of people who consume it, very much like public roads and public 
security. The second meaning arises from the assumption that the word ‘public’ in 
‘public service’ can be taken to refer to the ‘public sphere’ or the ‘commons’. In 
this sense, the public sphere represents institutions in which members of the public 
take part as citizens and collectively make decisions for the common good. To 
Habermas, the PSM must be capable of feeding into and nourishing this ‘public 
sphere’ that ‘mediates between society and the state, in which the public organizes 
itself as bearers of public opinion’.?’ This conceptualisation requires a guarantee 
that all members of the public have access to the information and knowledge that 
they need in order to properly discharge their civic duties as good citizens. Finally, 
the third definition takes as its starting point, the equation of ‘public’ with 
‘audience’ and takes public service to mean a service whose prime purpose is to 
satisfy the needs of all citizens. 

However, these different definitions in reality reflect the trends in perception of 
the concept over the years dictated by political, social, economic and technological 
factors. The concept has fluctuated between conceptions based upon 
elitism and consumerism, with the current trend being towards the latter.78 The 
development of digital technology and the convergence of telephonic, information 
and media services may well stretch the concept into new directions. Even if this 
were to happen, a review of the current activities of the PSM in those countries 
where it has worked well around the world reveals a remarkable unanimity of 
purpose.?? From this six defined features or general principles, largely derived 
from the guarantee of freedom of expression, have come to be associated with the 
PSM.# 

The first feature, general availability, is a direct consequence of the public nature 
of the service. This sees the PSM as a national service that should be made 
available, if not to everyone throughout the country, then, to as many people as is 
possible. On the basis of this principle, it is argued that it would not be fair to offer 
a public service to only part of the population; for example, those living in cities, 
although all the regions do not necessarily have to receive identical programmes. 
Underlying this is the principle of equality that requires that access to a public 
service must be made available to everyone and rules out discrimination from the 
standpoint of either rights or costs. Eric Barendt in arguing this point, maintains 
that it would be constitutionally suspect for a country to provide a basic publicly 


26 ibid. 

27 In ‘The Public Sphere’ in A. Mattelart, and S. Seigelanb (eds), Communication and Class Struggle: 
Vol 1 Capttalism and Imperialism (New York: International General, 1979) 198. 

28 See T. Gibbons, Regulating the Media (London: Sweet & Maxwell, 2nd ed, 1998) 58. 

29 See R. Foster, Public Broadcasters. Accountability and Efficiency (Edinburgh: Edinburgh University, 
1992) 12. 

30 See generally E. Barendt, Broadcasting Law. ee a a 
51-59; T. Mendel, ‘Public Service Broadcasting . A Comparative Survey’ <http//www.unesco.org/ 
webworld/publications/Mendel/features_htmb ; n 28 above, 56 and R. Craufurd Smith, Broadcasting 
Law and Fundamental Right (Oxford: Clarendon Presa, 1997) 5 
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funded service on a subscription basis, which would effectively discriminate 
against the poorer members of the community.3! 

The second public service feature, which requires concern for promoting 
national identity and culture, is sometimes considered as controversial because it 
impinges on editorial freedom and might lead to some chauvinism as well as 
provide an excuse for the government to interfere and require the showing of 
programmes sympathetic to its policies. To this extent, it may run counter to the 
third feature, which requires some immunity from control by the government or 
vested commercial interests. However, conceptualisation of this national identity 
and cultural mission may take different forms, not all of which are controversial. 
This may require broadcasters on the PSM to regard themselves as having a special 
cultural mission of disseminating the country’s linguistic, spiritual, aesthetic and 
ethnic wealth. Thus, the BBC was for many years styled ‘the national instrument of 
broadcasting’; whilst French presidents have termed the national radio and 
television service as the ‘voice of France’.32 

The third feature, independence from both state and commercial interests, is 
really a crucial aspect of freedom of expression on the PSM. The greatest threat to 
this usually comes from attempts by the state to control these publicly funded 
facilities to achieve their own ends. As creatures ultimately of the state, the PSM 
institutions have been highly politicised, even in those societies where safeguards 
for their editorial independence have been carefully crafted. Nevertheless, it is 
generally unfair for the government of the day or a branch of the state to control the 
public media in such a way that it acts as its mouthpiece to the detriment of the 
public interest and the right of citizens to receive a diverse range of information. 
On the other hand, independence from commercial interests implies that the PSM 
should not compete for funds in the same way as the private media will do. 
Commercial dependency may lead them into subjecting programme production 
and scheduling to profit-oriented and advertisement-driven popularity tests, rather 
than the dictates of public interests. Although independence from commercial 
interests have always been one of the important justifications for the existence of 
the PSM, it is now recognised and accepted that a blend of public and commercial 
funding will not necessarily compromise it or distract it from promoting pluralism 
and other public service goals. 

The fourth feature, promoting impartiality, is closely linked to the previous 
point. Impartiality is usually considered as one of the fundamental features of the 
PSM and requires a dispassionate presentation of information and an even-handed 
treatment of all opinions. This makes it wrong for a public media, financed by all 
citizens, to take sides on political or social controversies or to be seen to promote 
or support a particular political party. 

As a fifth feature, the PSM is required to provide a wide range and variety of 
programmes. This involves a varied menu of programmes that combine news 
bulletins and documentaries with light entertainment, films, drama and sports. The 
ultimate goal of such diversity is to ensure that the public has access to, if not all, 
then as much of the information they need to live comfortably, perform their civic 
duties and live as good citizens. This means that the programme outputs must be 
such that all significant sectors of the community, divided by interests, values and 





31 ibid 53. 

32 See J.G. Btumler, ‘Public Service Broadcasting before the Commercial Deluge’ in J.G. Blumler (ed), 
Television and the Public Interest. Vulnerable Values in West European Broadcasting (London: Sage 
Publications, 1992) 13. 
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identities will still be able to have their concerns reflected in a tolerably authentic 
way.?3 

Finally, there is the issue of funding of the PSM. There are many who feel that it 
should be by a general charge on all users. This should reinforce the point that 
commercial interests should not dominate the public media. Generally, the PSM 
are usually funded by one of three possible means; a licence fee, paid by television 
viewers, as is the case in Britain, funds directly voted by parliament or, by 
commercial advertisement. The licence fee approach, although often difficult and 
costly to administer, has the advantage of being more stable and less susceptible to 
government interference. A general charge voted for by parliament may lead the 
public media to compete for ratings with commercial stations in order to justify the 
general charge, rather than concentrate on promoting quality and diversity. The 
third option of funding through advertisements carries the risk of programmes 
schedules and type being influenced by the advertising agencies. Today, however, 
a mixture of a general charge and advertising revenue finances most European 
PSM. This has the advantage that it reduces the risk of dependence on any 
particular source. 

These six features or principles reflect certain values and ideals that appear to 
have worked reasonably well in Europe where the PSM model originated. Despite 
many constitutional, linguistic, cultural and political differences among the 
European countries, it was, until the early 1980s, these six features that 
distinguished the PSM model from the more market-oriented approach of the 
US. Variants of the PSM, particularly the British and French models, were 
transported to Africa during the colonial period and used more or less as a medium 
for propaganda than anything else. After independence, post-colonial governments 
continued in the same tradition. It is now necessary to see if the onset of the 
‘second wave of liberation’* has improved the situation of the public media, at 
least in Southern Africa. 


The public service media, the state, and freedom of expression 


Since historically, the PSM was often subservient to the whims and caprices of 
those in power, serving first the interests of the colonial powers, later, those of the 
new regimes, it has been used, ruthlessly in many cases, as the primary tool for 
ensuring continuance in power. The radio in Africa in particular, is still so 
powerful that it is an open secret that, after the presidential palaces, it is often the 
second most protected building because coup plotters usually start from there. 
Although the common pattem amongst the states in the Southern African region is 
marked by state control and domination of the PSM, the nature and extent is 
markedly varied. 

Perhaps the country with the least state control over the PSM, a fact that is 
accurately reflected in its comparative measures of freedom ratings in Freedom 
House’s survey, is South Africa. The Government-owned South African 
Broadcasting Cooperation (SABC) is a limited liability company that owns and 
controls the majority of radio and television stations in the country. Plans were 
drawn up in 2000, to split it into two operational units, a public broadcasting 
company and a commercial entity, but these plans have not been implemented. 


33 wbid 10. 
34 See Dıamond, n 1 above. 
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With the backing of the Constitution, and a number of laws, one of which 
established the Independent Broadcast Authority, soon to be replaced by the 
Independent Communications Authority of South Africa (ICASA), the SABC has 
been able to maintain its editorial independence from Government as well ensure 
diversity, impartiality and objectivity in its coverage of news. Nevertheless, critics 
allege that top officials have been chosen for political reasons without regard to 
their media expertise or relevant experience. The fact that the SABC is often at 
loggerheads with the Government, which has accused some journalists, 
particularly black journalists and editors of ‘disloyalty’ and white journalists and 
editors, as ‘racist’, suggests that it is managing to steer clear of governmental 
control and manipulation.* 

For the rest of the countries in the region, the liberalisation and opening up of the 
airwaves to commercial and community broadcasting has not significantly 
lessened the control and domination that governments have exercised over the 
PSM. In Zimbabwe, the extent of this control is almost without parallel in the 
region.?7 Not only does the Government own and control the most influential daily 
newspapers in the country through the Mass Media Trust (MMT), a trust ostensibly 
representing the people of Zimbabwe, but it also controls the Zimbabwe 
Broadcasting Corporation (ZBC) which, until recently monopolised and controlled 
all domestic radio and television broadcasting. In 2000, the Supreme Court 
declared that the Government’s broadcasting monopoly was unconstitutional.*8 A 
new and controversial law, the Broadcasting Services Act, 2001, now allows for 
only one independent radio and one independent television broadcaster and 
requires them to broadcast with a government-controlled signal carrier. Under this 
Act, the Minister of Information remains the final authority in issuing and revoking 
broadcasting licences. As a result, the Government effectively controls 
broadcasting, although it no longer owns all domestic radio and television stations. 
The first private television broadcasting licence was granted to Joy Television, in 
which Leo Mugabe, President Mugabe’s nephew is said to have substantial 
financial interest and over whose programmes the ZBC is said to exercise editorial 
control. In general, the ZBC is said to be closely supervised by the Minister of 
Information and Publicity in the President’s office and he routinely reviews its 
news and excises any reports on the activities of groups and organisations opposed 
to or critical of the government. As a result, ZBC’s news coverage has remained 
firmly loyal to and uncritical of the Mugabe Government. 

In Zambia, former President Chiluba, in his election campaign in 1991 had 
promised to privatise the government-owned media.*? After his election victory, 
his Government was only ready to offer them independence on condition that they 
would no longer receive government financial support. As was to be expected, 


35 See m general, Y.M. Bums, ‘Freedom of Expression Under the New Constitution’ (1997) 30 CILSA 
264-286 


36 See US Department of State, Country Reports on Human Rights Practices, South Africa, 2001, 
<http///www state. gov/g/dri/ris/hopt/200 L/af/8404pf htm>. 

37 See generally Article 19, Zimbabwe: Media Monopoly and Popular Protest (London: Artcle 19, 
1998); and US Department of State, Country Reports on Human Rights Practices, Zimbabwe, 2001, 
<http://www.state.gov/g/dri/ris/hrrpt/2001/af/841 1pf.htm>. 

38 See Media Monitonng Project Zımbabwe, A Question of Balance. The Zimbabwean Media and the 
Constitutional Referendum (Harare. 2000); and Media Monitoring Project Zimbabwe, Election 2000: 
The Media War (Harare: 2000). 

39 Ses generally US Department of State, Country Reports on Human Rights Practices, Zambia, 2001 
<http //www/state/gov/g/dri/rla/hrrpt/2001/af/8410pf.htm>; and J.P. Sangwa, Media Law and 
Practice m Southern Africa: Zambia (London: Article 19, 1998). 
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none of them (made up of the two most widely circulated newspapers in the 
country, the Times of Zambia and the Zambia Daily Mail, and the Zambia National 
Broadcasting Corporation ZNBC, that controls the national television and radio 
network) took up the offer. The Zambia National Broadcasting Corporation Act, 
gives the Government control over the editorial management and the financing of 
the ZNBC. As a result of this, the Minister of Information and Broadcasting has 
often exercised considerable influence over the public media and sometimes 
reviews articles prior to publication and censures individuals responsible for 
published articles or programmes deemed offensive by the Government. Although 
generally supportive of the government, some sectors of the PSM have tried to 
assert some degree of independence. A particularly interesting example of this 
occurred during the public debate over the amendment of the constitution to allow 
former President Chiluba run for a third term. The Government-owned newspapers 
on several occasions carried neutral reporting on the activities of the anti-third- 
term campaigners. 

In Mozambique, the public radio has showed signs of greater transparency in 
reporting and some editorial independence, and regularly broadcasts public debates 
that involve participants from all shades of political opinion. The public television 
by contrast has continued to maintain a firm pro-government bias.4° Even in 
Swaziland, despite its poor media record, the Government-owned newspaper has 
often been critical of Government inefficiency, corruption and waste, and was 
temporarily shut down in 2001, when it refused to reveal the sources of its stories. 
However, the public television and radio, as in most countries in the region, the 
most influential media in reaching the majority of the population, has remained 
under Government control and followed the official positions.‘! In Angola, the 
public media was regularly and extensively used by the Government in its 
propaganda campaign against the opposition UNITA rebel movement, including 
broadcasting unconfirmed allegations of UNITA massacres, as a means of 
influencing international opinion.“ On the whole, despite the apparent 
liberalisation of the airwaves, the governments in the region have been able to 
maintain firm control over the electronic media either because the few licences that 
are granted to private commercial operators end up, as in Zimbabwe and Malawi, 
being issued to known Government supporters, or the few genuine private 
commercial operators that exist restrict their operations to the more lucrative 
highly populated areas or often adopt a cautious approach to avoid a revocation of 
their licences. Many of the features that mark the operation of the PSM in these 
Southern African countries are magnified in the situation in Botswana which will 
now be examined in some depth. 

The PSM in Botswana consists of the radio, operated by RB; the television 
operated by BTV and, the only daily newspaper in the country, the Daily News, as 
well as four other Government-owned papers. Whilst BTV can be traced back to as 
recently as 31 July 2000, when Botswana’s first ever state-owned television went 
on the air after crippling problems that caused it to fail to meet earlier deadlines, 
RB has been around since 1934. The Daily News on the other hand, first appeared 


40 See US Department of State, Country Reports on Human Rights Practices, Mozambique, 2001, 
<http//www state. gov/dri/ris/hopt/200 1/af/8394pf him. 

41 See N. Bakhsh, ‘Swaziland Media Report’, <http//www_-article19.org/docimages/1081.htm>; and US 
Department of State, Country Reports on Human Rights Practices, Swaziland, 2001, <http:/ 
www state. gov/dri/ris/hrrpt/200 1/af/8-406pf. 2 

42 See US Department of State, Country Reports on Human Rights Practices, Angola, 2001, <http:// 
www state. gov/dri/rs/hrrpt/200 V/af/8217pf htm>. 
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as the Bechuanaland News after the declaration of British Protectorate rule over 
Botswana in 1885.43 

The only legal clue as to what the public service concept may mean in Botswana 
may be gleaned from the Broadcasting Act 1998, which refers to ‘public 
broadcasting service’, which it vaguely defines in section 2 as ‘a broadcasting 
service provided by any statutory body which is funded either wholly or partly 
through state revenue’. Historically though, because of the close colonial links 
between Botswana and South Africa at the early stages of the development of its 
broadcasting, the Botswana authorities were caught between two competing 
models — the BBC model of a semi-public corporation and the South African 
model of direct government control through a responsible minister.“ As a result, 
unlike many former British colonies that began life at independence with a BBC 
model and gradually moved toward greater direct government control, the 
Botswana Government followed the South African approach. Under this model, the 
state-owned radio was housed within the Government Department of Information 
and Broadcasting first, under the Ministry of Home Affairs, and later, under the 
Ministry of Presidential Affairs and Public Administration, where it is today. 
Therefore, this department of the Ministry of Presidential Affairs today manages 
BTV, RB and the Daily News. 

The exact nature of the role of the state-owned public media in Botswana as a 
public service facility has never been defined. James J. Zaffiro, in his study of the 
establishment and evolution of RB cites two consultancy reports that were 
supposed to lay down policy guidelines. The first, a 1968 Report on the 
Information Functions of Government, recommended that RB workers should be 
subject to the ‘duty to promote politically determined policies’, and were not to be 
allowed to consider themselves as ‘an independent body operating on public 
service corporation lines’ .* It also recommended that they were to function as part 
of the ‘government’s publicity machinery’. The Report made it clear that RB was 
not to be considered as a public service corporation like the BBC but rather a 
Government department that was under no circumstances to be used to embarrass, 
frustrate or oppose the government. It was on the basis of one of its 
recommendations that control over radio broadcasting was taken from the Ministry 
of Home Affairs and placed within the Office of the President. The 1968 Report 
became the ‘guidepost for the next 20 years,’ until it was modified by a second 
consultancy report, in 1978.46 The second report amongst other things criticised 
what it perceived as the unsatisfactory coverage of ministerial tours and speeches 
and the alleged unfair coverage of opposition parties and leaders.47 Many of the 
recommendations in these reports were adopted as government policy and had the 
net effect of increasing government control over RB. In 1989, the Minister with 
responsibility for information and broadcasting warned government journalists 
that, ‘Radio Botswana and the Daily News cannot operate like the private media’, 
since they were vehicles through which the government of the day communicates 


Sa eee 

43 It should be noted that although the British declared a protectorate over Botswana in 1885, the 
terntory was administered almost throughout the colonial period from South Afnca, where the High 
Commissioner appointed for the territory actually had his seat and simply extended to Botswana most 
of the laws made for South Africa. 

44 See generally JJ. Zaffiro, From Police Network to Station of the Nation. A Political History of 
Broadcasting m Botswana 1972-1991(Gaborone’ Botswana Society, 1991) 13-27. 

45 See AJ. Hughes, Report on the Information Functions of Government (Gaborone: Government 
Printer, 1968) 11-17. 

46 See n 44 above, 39. 

47 ibid 39—40. 
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with the people that brought it to power.*® However, despite frequent Government 
interference, many of the journalists of RB have been able to resist political 
pressure and the station compares favourably to most other countries in the region, 
in terms of reliable and balanced information. 

As regards the Government-owned print media, the predecessor to the Daily 
News, the Bechuanaland News, essentially acted as a mouthpiece for white settlers 
and administrators in the colonial days. After independence and since then, it is the 
only daily newspaper in the country and is circulated nation-wide, and distributed 
free of chargé to the public. It carries mainly official government information and, 
like RB, usually takes a pro-government stance on many issues. There are four 
other government publications. There is firstly, Agrinews, published monthly by 
the Ministry of Agriculture to disseminate technological information to rural-based 
extension officers. Secondly, there is Hello Botswana, a sort of visitors’ magazine 
carrying travel and tourist information. The third is Kutlwano, whose main 
objective is to complement RB in disseminating government policies and 
development news. Finally, there is the Marung, which is distributed on board 
Air Botswana, the national airline, and focuses on aviation and tourism issues. All 
these magazines, save Kutlwano, which is sold at a nominal price of 25 thebe a 
copy, are distributed free of charge.*9 

In general, the government’s position has throughout been that the official media 
purveys official information; therefore, civil servants who work for it are 
controlled by civil service conventions. They are free to report anything they 
want as long as they toe the official line. Although the Botswana PSM is 
considerably freer than most in the region, it shares a number of important 
characteristics with most of them. These include, an emphasis in coverage and 
news selection upon official speeches, on the comings and goings, and the images 
of top national political leaders, particularly the President; heavy and often 
conflicting demands to serve national development goals as well as to inform, 
educate and entertain; and a structure that ensures a top-down communications 
flow with a susceptibility to monopolisation and political manipulation at the top.>! 

The advent of the state-owned television at a time when there are many who feel 
that the country’s democracy needs to be consolidated has brought pressure on the 
Government to enact laws and develop a clear and transparent policy that will limit 
the scope for partisan manipulation of the PSM.** With no legal instrument 
guaranteeing editorial independence on the public media, unlike the situation in 
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49 See generally A.P.N. Thapisa and E. Megwa, Situation Analysis and Profile of Mass Communication 
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51 See n 44 above, 84; and also G. Nkala, ‘Workshop Slams Local Media’, in Mmegi/The Reporter, 9-15 
November 2001, who reported that participants at a recent workshop ‘generally agreed that the media 
has established a disturbing trend in which news revolves around cabinet mmisters and senior officials 
in both the pavate and public sector’ 

52 A recent consultancy report identified the need for the development of a national broadcasting policy 
and specifically pointed out that the role of the PSM needed to be clearly spelt out. It ıs therefore 
rather surprising and disappointing that the controversial Mass Media Communications Bull 2001, 
which the Government had intended to introduce into Parliament towards the end of 2001 does not 
deal with any of these matters. See in general The Botswana Telecommmmications Authority (BTA) 
and the Telecommunications Regulators’ Association of Southern Africa (TRASA), ‘Effective 
Regulation Case Study: Botswana 2001’ <http://www itujtudocAta-d/publicat/bo_ca_st.htmb. 
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some of the countries in the region such as South Africa, Namibia and even 
Angola,” there is evidence that the journalists in the public media practise what 
amounts to ‘defensive journalism’, where they try to second-guess the intentions of 
government. There has been a general tendency to shun controversy and 
investigative reporting in favour of other simpler and ‘safer’ forms of journalism 
like reporting on ministerial speeches. The present Director of the Department of 
Broadcasting and Information, Mr Andrew Sesinyi is reported to have suggested 
that the reason for Government’s reluctance to provide the journalists of the PSM 
with written guidelines has to do with protecting their political image, and a desire 
not to ‘provide evidence of suppression of expression’.** Although there are 
regular discussion programmes that sometimes deal with controversial issues of 
social importance, the threat of political interference when the government feels 
that they have gone too far is backed by a myriad of harsh media — unfriendly laws, 
which hang like a sword of Damocles holding the media in terrorem.*° Because of 
its dependence on the government financially, the public media has had to tread 
carefully. Although after the restructuring of RB in 1992, a semi-commercial 
channel, RB 2, was introduced and BTV also carries some commercials. Even 
though information on its income is not yet available, it is doubtful if these 
commercials really bring in much money. The potential revenues that can be 
expected from commercials would not only be negligible because of the country’s 
small population but also because most of the elites whom the commercials usually 
target are more inclined to watching South African pay-channels. With the 
increasingly easy access to a multiplicity of international television channels and 
radio stations the Botswana PSM needs to attract its national audience to justify the 
huge sums of money that are yearly voted by parliament to keep it operating. 

The control of the PSM by a department of government has also become 
increasingly difficult to justify at a time when the government has fully committed 
itself to a policy of deregulation and privatisation. Although the financial viability 
of the public media in the highly competitive media market in Southern Africa may 
not be so good as to attract many investors, the mere fact that the government 
initially contemplated transforming it from a department of government into a 
parastatal before changing its mind within a few months does lend credibility to 
suggestions that this decision was politically motivated and reflected a desire by 
the government to retain its control over it. 

Several recent incidents show that the future of free expression on the PSM in 
Botswana can no longer be taken for granted. In August 2000, BTV management 
was severely criticised by the government for reporting on the forceful and 
sometimes violent eviction of squatters by the Ministry of Lands and Housing. 
Later, a Permanent Secretary in the Office of the President at a press conference on 
30 August on the private Yarona FM radio station stated that the functions of the 
BTV were to broadcast news that promoted government policies and not reports 
that ‘encourage trouble and criticize the government’.*’ Later in the year, the news 
editor of BTV resigned allegedly in protest at a directive from the Office of the 


53 Although in the case of Angola, the Government does not respect this right in practice. 
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President that stopped him from airing a documentary on the controversial hanging 
of Mariette Bosch, a white South African citizen, shortly after the confirmation of 
her death sentence by the Appeal Court.*8 In an article entitled, ‘OP terrorises 
Government Scribes?’, the most popular weekly, the Mmegi/The Reporter, of 29 
March-4 April 2002 reported that some journalists at the Department of 
Information and Broadcasting were protesting about what they term undue 
interference in their jobs by the Office of the President (OP). Some were alleged to 
have claimed that they had been summoned to the Office of the President over 
stories in the Daily News or broadcast over RB. Most recently, Daniel Kwelagobe, 
Minister of Presidential and Public Affairs, whose ministry controls and supervises 
the public media castigated it for what he termed ‘irresponsible and careless 
reporting’, and threatened that in future ‘Daily News, Radio Botswana and BTV 
stories will be censored to sanitise them of unpalatable words’ .59 It is with respect 
to elections that the greatest anxieties have been raised. 


The public service media, freedom of expression and election 
coverage 


The emergence of the mass media, especially television, as the pre-eminent 
medium of political communication and information, a sort of ‘connecting tissue’ 
linking politicians to citizens, has been quite dramatic. A free and fair election is 
no longer considered merely in terms of the manner in which votes were cast but 
also whether there was adequate and reliable information about the parties, their 
policies, the candidates and the election process, to enable voters to make informed 
choices. Because of its much wider reach, the PSM is ideal for campaigning and it 
is therefore reasonable to expect that it would be accessible to all interested parties. 
In this respect, a democratic election, without freedom of expression, particularly 
on the PSM, is in many respects, a contradiction in terms.®! 

According to Richard Gunther and Anthony Mughan, a normative standard for 
assessing the performance of the media in a democratic polity involves at least, two 
essential elements; impartiality in presenting political information and the volume 
of policy-relevant information they disseminate to voters. Impartiality involves the 
balanced reporting of competing views firstly, through media pluralism and 
secondly, through the non-partisan news coverage of politics. The second element 
requires that the media convey information that is high in quantity and rich in 
content. Judged by these standards, the performance of the PSM in Southern 
Africa has been disappointing. 

It is perhaps only in South Africa, where since 1993, a number of laws have been 
enacted that ensure fair and equitable political access to all political parties on the 
public media especially during elections.® In others, such as Lesotho, there is an 
Electoral Code that requires every political party to have the substance of its 
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campaign propaganda reported on the public media and in any newspaper in 
circulation in the country, but this law is hardly enforced.“ In Malawi, despite a 
Communications Act of 1998, that ensured the independence of the public media, 
during the 1999 presidential and parliamentary elections, the pro-government 
Malawi Broadcasting Corporation was used throughout the campaign by the 
Government and the ruling United Democratic Front (UDF) to transmit fabricated 
stories designed to promote the UDF and discredit the opposition parties. A 
particularly controversial issue was the live broadcasting of President Muluzi’s 
political rallies, to the exclusion of the rallies of rival presidential candidates. 
Although the High Court ruled that giving live coverage only to one of the parties 
was a breach of the law and discriminatory, this ruling came just three days before 
the campaigning ceased and therefore had little impact on the campaign.© 
Although it is difficult to say what impact media bias and manipulation has on 
the outcome of such elections, the fact that President Muluzi’s victory was a very 
narrow one makes it difficult to ignore the media effect and the possible outcome if 
the Government’s views and performance had been subject to impartial scrutiny 
and the opposition had been given an opportunity to present their case. It can also 
be argued that a similar extensive abuse and extreme manipulation of the public 
media substantially contributed to the controversial re-election of Robert Mugabe 
in the March 2002 presidential elections in Zimbabwe. With the formation of a 
viable opposition in September 1999 the incumbent for the first time found himself 
confronted with a real competitor in the electoral arena and successfully forced 
through parliament a number of laws that not only undercut freedom of expression 
but also tightened the Government’s grip over the public media.® But even where 
there are no laws governing access to the public media, a Zambian case shows that 
the courts can still be called upon to compel the public media to give coverage to 
opposition activities. In the case itself, the petitioners challenged a directive by the 
then President Kenneth Kaunda, issued to government-owned media not to give 
coverage to the activities of members of the opposition party. The High Court held 
that the directive was discriminatory and violated their freedom of expression and 
was therefore unconstitutional. Although the Zambian public media continued to 
be pro-government, and opposition parties continued to complain that government 
control limited their access, the courts have not hesitated to intervene when 
hed where they considered restrictions of access by other political parties 
to be unconstitutional.© 
The situation in Botswana has evolved rather differently. During the first general 
elections in 1965, the Government-owned newspapers and radio station refrained 
from mobilising support for any particular political party. There was no surprise in 
this, since the departing colonial authorities that were still in control of these media 
facilities organized the elections. Since then however, there have been regular 
complaints of pro-government bias in the PSM during elections by the opposition 
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parties. James J. Zaffiro notes that opposition complaints about pro-government 
bias tends to peak and decline in tune with the electoral cycle, but points out that 
since 1984, these have not subsided.” During the last 1999 elections, the main 
international election observer mission, the Electoral Commissions Forum of 
SADC Countries (ECF), unfortunately failed to undertake a systematic monitoring 
of the media coverage to assess whether or not, reporting had been quantitatively 
or qualitatively skewed in favour of any party or parties. Nevertheless, in its final 
report, it noted several ways in which the opposition alleged that the ruling party 
had received better and more extensive coverage in the public media than the 
opposition parties.” But, given the weak state of the opposition parties in 
Botswana, even if there had been any abuses, it is most unlikely that this could 
have had any effect on the outcome of the different elections. However, as Robert 
Mugabe has shown when his position suddenly came under threat from a credible 
opposition from 2000, since the ruling BDP Government has not yet been 
threatened at the polls, it is difficult to predict whether if this were to happen, it 
would resist the temptation to use the public media in fighting back. As John 
Roche has reminded us, ‘if power in general corrupts, it is the prospects of losing 
power that corrupts absolutely’.”2 The power of the media, particularly electronic 
media to influence electoral outcomes can no longer be ignored in Africa. 
Television may soon dwarf the other mass media not only in terms of being the 
major source of information but also in terms of its perception as the most credible 
and trusted source of information. Like the radio, there is still a general assumption 
in Africa that everything broadcast over radio or said over television must be true. 
Over and above this, there is the so-called ‘reporter involvement’ phenomena 
whereby political messages are transmitted through a news anchor whom viewers 
can see, like and trust. In this way, the anchor functions less as a simple conveyor 
of information and more as an actor involved centrally in the nation’s political 
debate. It is believed that the visual image has a stronger and more lasting impact 
on people than the spoken word,” therefore making access to television, 
particularly by the opposition parties crucial. It is no longer only in the advanced 
democracies that elections can be won or lost on the media. This being so, it is not 
only unfair, but arguably discriminatory and to that extent contrary to any 
constitutional provisions guaranteeing equality, fairness and justice that the PSM 
should be dominated by governments since ruling parties would naturally find it 
very difficult to restrain themselves, in the absence of clear statutory provisions 
prohibiting this, from the temptation of using this powerful channel to win votes 
and stay in power. 
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Some imperatives on strengthening freedom of expression in the 
Botswana public service media 


In recent years, there have been numerous calls for the institutionalisation of 
freedom of expression on the PSM in national constitutions or other legislation.7”4 
During a Conference held on 3-5 May 2001 at Windhoek to commemorate 10 
years since the Windhoek Declaration on Promoting an Independent and Pluralistic 
African Press adopted on 3 May 1991, an African Charter on Broadcasting 2001 
was adopted.’> The charter recognises the fact that ‘for the vast majority of the 
peoples of Africa, the broadcast media remains the main source of public 
communication and information’, and devotes an important section to the PSM. 
The major thrust of it is that ‘all state and government controlled broadcasters 
should be transformed into public service broadcasters, that are accountable to all 
strata of the people as represented by an independent board, and that serve the 
overall public interest, avoiding one-sided reporting and programming in regard to 
religion, political belief, culture, race and gender’.”6 Earlier, the Southern African 
Broadcasting Association (SABA) in their General Assembly meeting in July 1995 
in Johannesburg urged member states of the Southern African Development 
Community (SADC) to introduce legislation creating independent bodies to ensure 
the provision of free and editorially independent broadcasting in all sectors, 
especially on the PSM. As we have seen, it is only South Africa that has in its 
Constitution and in several pieces of legislation recognised and protected free 
expression on its public media. A few other countries in the region have tried in 
various forms to regulate this, but in most cases ultimate responsibility for 
controlling this media is reserved for the state. In Botswana, neither the 
Constitution nor any particular law (not even the present Broadcasting Act of 
1998, nor the controversial Mass Media Communications Bill, that was introduced 
to Parliament at the end of last year and after widespread public criticism was 
withdrawn for further consultation) regulates the PSM either generally or with 
respect to the important issue of political access. As the recent misuse of this 
medium of public communication in Malawi in 1999 and Zimbabwe this year have 
shown, the absence of legal safeguards against a partisan abuse of the PSM is a 
fundamental institutional flaw which could significantly falsify the results in a 
closely contested election. There are several reasons why it is argued that the 
continuous monopolisation of the PSM by the Botswana Government at this 
delicate period of democratic consolidation is in many respects, contrary to the 
long term political, economic and social development of the country. 

Firstly, because the public media has come to be associated with a Government 
service offered by a Government Department and therefore under the control and 
directives of politicians, it has been reduced to a Government rather than the public 
service that it should be. With the considerable wealth of information now 
available via satellite, cables, Internet and other forms of digital communication, it 
is difficult to justify the huge sums of tax payers’ money that is spent on a service 
that many people perceive merely as an actual or potential government propaganda 
institution and whose services they no longer see as serving their needs. 
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Secondly, the public media at this stage of Botswana’s development is too 
important not only in terms of its actual reach but also its accessibility for it to be 
controlled by the Government. Neither the abundant satellite television channels 
that are now available nor the legalisation of commercial broadcasting is sufficient 
to guarantee either access or even a plurality of voices on the airwaves. Only a few 
elites in the population can afford the satellite services. Even if commercial 
alternatives were available, the small size of the population and the low population 
density do not make commercial television or radio operation over the whole 
national territory a viable proposition. Besides, the extent of rural poverty is such 
that the profit-driven private media operators will usually concentrate only on the 
heavily populated areas of the country in order to increase their appeals to 
advertisers and will ignore rural areas. It is therefore no surprise that the only 
private commercial television station that operates, the Gaborone Television 
Company Television (GBC), transmits from the capital Gaborone and covers only 
a radius of 60km.” Even then, the GBC faces tough competition because studies 
show that Batswana (citizens of Botswana) prefer to watch South African 
television channels,” especially Bop TV, although only the latter can still be 
captured free of charge using an easily affordable antenna. Therefore, the 
availability of commercial television and radio services in Botswana, will not 
promote as much plurality or diversity on the media as can be expected from the 
public media. 

Thirdly, the effect of citizens preferring to watch or listen to politically neutral 
foreign television channels and radio stations as noted above can have serious 
negative repercussions not only on the country’s cultural but also its political 
development. In the words of Jean L. Cohen, state control of the PSM is the road to 
‘deadening government controls ... with the result that both the cultural and 
political publics are seriously deformed’.79 In this respect, it can be argued that the 
PSM can today be regarded as one of the strongest defences that are available 
against the negative effects of the deregulatory and globalising impulses that the 
digital revolution has unleashed. In fact, the driving force behind the introduction 
of the BTV in 2000 was to counter South African influence on the airwaves, or 
what has been referred to as ‘cultural pollution’ ,®° and win back Batswana viewers 
who had taken to watching South African television channels. On the other hand, 
privatising the services offered by the PSM, even if that were financially feasible, 
may only bring in profit-driven commercial operators who usually take a short- 
term view and tend to concentrate on importing cheap foreign entertainment 
programmes rather than the education or cultural programmes that promote 
national culture and stimulate creativity and innovation through the production of 
local programmes. In fact, the very nature, logic and trajectory of the commercial 
media system, with its emphasis on profits and the high risk of concentrated 
ownership may not promote the diversity, pluralism and high quality information 
that goes with freedom of expression. 

Nevertheless, although the PSM concept was a cornerstone institution in a 
majority of advanced democracies in the twentieth century, it has suffered a steady 
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decline in recent years and, there are many who advocate its reduction or even 
dismantling whilst others feel that it should be strengthened and extended.8! Thus, 
some writers, such as Robert W. McMchesney have argued that the collapse of the 
PSM concept makes perfect sense, as there is no longer any justification for its 
existence.®? However, whilst the concept has since its development in the 1920s 
proven to be remarkably flexible and durable, the advent of the digital age has cast 
serious doubts about its future. 

In Botswana, and in fact for all the countries in the Southern African region, the 
public media remains an indispensable public facility that can not, even in this age 
when deregulation and privatisation have become the buzzwords, be privatised 
because even if this was to be done, it will not necessarily enhance the quality of 
freedom of expression. It is also quite obvious that a partisan public media is 
undesirable and likely to be counterproductive in the long term. An ideal PSM 
should ensure a free market of ideas. This can only be achieved by the insti- 
tutionalisation of freedom of expression through carefully crafted constitutional 
and statutory provisions, which should provide such checks that the PSM, whether 
state, government or public controlled or, whether controlled by a government 

t, parastatal or a trust, can be protected from political manipulation. It 
may well be argued that constitutional considerations have played no part in the 
development of, for example, British Broadcasting Law, which is nevertheless 
similar in many respects to the law in France and Germany, where constitutional 
provisions expressly protect this right. It would however, be wrong to conclude 
that constitutions and Bills of Rights or legislation with provisions protecting 
freedom of expression on the public media in them are unnecessary.®? Unlike in 
France and Germany, broadcasting in Britain, because it depends on weak 
conventions that can be easily disregarded by a confident or arrogant government, 
has left broadcasters, particularly at the BBC, vulnerable to political pressure. They 
cannot rely on the law, as their colleagues in France and Germany can do, to 
protect their independence.* The British situation is very similar to what obtains in 
Botswana, but with perhaps one major difference; besides the weak conventions, 
there is a strong sense of media justice built around a long history and a solid 
democratic foundation that ensures fair play in the British public media. For 
example, the most common source of complaints of bias in the BBC’s coverage of 
politics have been from the British governments themselves, both Labour and 
Conservative,® and not from the opposition as is usually the case in Botswana. On 
the other hand, Botswana, with its weak and tenuous one-party dominated 
democracy, needs provisions guaranteeing freedom of expression in both the 
public and private media to be clearly spelt out in such a way as to prevent political 
bias. 

It is contended that Botswana needs a fairly comprehensive well-thought out 
Public Service Media Act that will provide for a more accessible, accountable, 
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credible and independent public media fully equipped to meet the information 
needs of the whole nation. Such legislation should incorporate the fundamental 
ideals of the PSM concept which are, by and large, still relevant in the digital age, 
if not more so, because of the insidious dangers of media globalisation. Such 
legislation must however be adjusted and adapted to reflect the realities of today. 
For any revised PSM model to legitimate itself, it is submitted that it must be 
constructed to enshrine at the very least, the following five fundamental principles: 


guarantees of freedom from control, interference or domination by the state. 
guarantees of pluralism, diversity, fairness and impartiality. 

clear rules on elections and political broadcasting. 

clear rules on funding. 

rules on the creation of an independent statutory body to control and supervise 
the PSM. 


Guarantees of freedom from control, interference or domination by 
the state 


Whilst the model independent PSM needed today does not necessarily imply a 
public monopoly or a public sector body, it does not on the other hand mean a body 
completely cut off, as it were, from the state. ‘Independent’ simply means free 
from government control, interference and domination by being directly located 
within the government but it does not mean that the PSM should be otherwise 
totally independent of the government or its policy.% In fact, the public media 
cannot operate in a policy-free zone. At this period of great upheavals, whilst the 
role of the state in this sector is indispensable, it does however need to be 
redefined, Direct state intervention needs to be revised downwards and whilst it 
should not hold aloof, its role should be limited to that of ‘an administrator of 
specific social or cultural activities’, ‘traffic policeman of the air’, ‘architect in the 
operation of the national broadcasting system’ and as ‘the promoter of the 
fundamental principles of democracy’ on the PSM.® It is a delicate role that 
always carries with it the high risk of state interference. 

To ensure that the PSM is fully independent, a statutory guarantee needs to be 
introduced which should prohibit the government from intervening, directly or 
indirectly to control, restrict, or censor any information disseminated on this 
media. This principle should also prohibit the state from exercising any influence 
over the selection, content or scheduling of programmes. Any exceptions to this 
tule must be clearly spelt out. 


Guarantee of pluralism, diversity, fairness and impartiality 


To enable the PSM play its role as an important medium for the free formation of 
public opinion, positive steps need to be taken to ensure that citizens are provided 
with such types of information that is relevant for their political, social and cultural 
development. This will necessitate special precautions to be taken through the 
introduction of legislation in at least two directions. First, to ensure a minimum 
standard of fairness and impartiality in programmes, especially news and current 


86 See J. Hills and M. Michalis, Independent Regulation and Broadcasting: Briefing Document 
: International Institute for Regulators m Telecommunications, 1998) 2. 
ee ie ee ee ee <hitp'/Avww.unesco.swe- 
den org/conferences/pepers/paper8 .htm> 
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affairs programmes. An example of this is what used to be known as the ‘fairness 
doctrine’ in the US® or its British equivalent, under the Broadcasting Act of 1990, 
the ‘due impartiality’ in ing ‘matters of political or industrial controversy or 
relating to public policy’. Secondly, there is a need to encourage and in fact, 
compel the inclusion of a full range and variety of programmes, especially those 
that promote the national language and culture. This could be accomplished by 
imposing a variety of programme requirements that cover the normal PSM goal of 
disseminating ‘information, education and entertainment’. There is also a need to 
counter the present perceptions of marginalisation and domination felt by ethnic 
minorities because of the widespread use of Setswana, spoken by about 90 percent 
of Batswana, as the co-official (to English) and national language used on radio 
and television. There is need for a guarantee of multilingualism that will enable the 
lan e and culture of the other ethnic minorities also to be featured on the public 
media.” Negative standards also need to be laid down which should prohibit the 
PSM being used for disinformation, the promotion of violence, racial hatred or 
programmes that are offensive, indecent or otherwise violate the Penal Code. To 
make this effective, especially in cases where there is no violation of the Penal 
Code, an efficient mechanism for enforcing these standards must be put in place, 
preferably by way of a complaints commission or disciplinary committee located 
within the statutory body that controls the public media. 


Special laws to regulate elections and political broadcasting 


Botswana and a few other countries in the region have no special laws regulating 
the behaviour of the PSM during elections. As we have seen, extreme bias in the 
broadcast coverage of elections has on numerous occasions in the past helped to 
ensure the victory of the incumbents in closely contested elections.?! The most 
frequent way in which an unfair advantage is gained in the public media is where 
the incumbent candidates abuse news coverage, as occurred during the 1999 
Botswana elections, by using official engagements, usually of little news value, as 
a way of keeping their faces in the news during elections. To counter this and other 
possible abuses of the PSM by the government, there is need for the enactment of 
legislation that enshrines as a fundamental principle, fair and equitable treatment of 
all political parties in the public media. This should provide for overall fairness, 
balance and impartiality in dealing with political and election broadcasts. 
Achieving such a balance is not always easy especially in a multiparty democracy. 
Nevertheless, this requires clear rules that deal with elections specifically and 
political broadcasting in general. 

With respect to elections, the law should provide as a general principle, a right of 
access by all political parties to the PSM. The time to be allotted for election 
broadcasts, may be fixed either by agreement between all the political parties and 


88 See in general W. Hoffmann-Riem, ‘Defending Vulnerable Values: Regulatory Measures and 
Enforcement Dilemmas’, in J.G. Blumler (ed), n 32 above, 182-184; and W. Hoffmann-Riem, 
Regulating Media (New York: Guilford Press, 1996) 296-300. 

89 See s 6 (1Xc) and also s 6 (1Xb), which provides, with respect to news, whether given in news 
bulletins or other forms, that this must be ‘presented with due accuracy and impartaltty’. See further 
Barendt, n 30 above, 100-104. 

90 Although 90 percent of the population are Tswana speaking, most of the rest are Kalanga-speaking in 
origin and the remainder are Basarwa and Herero. There is also a substantial non-African population 
of whites, mainly British, Afrikaners and Asians. 

91 See also Article 19 and Index on Censorship, Who Rules the Airwaves? Broadcasting in Africa 
(London: Articlel9 and Index on Censorship, 1995) 12-13. 
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failing this, the body regulating the PSM. The total time allotted should be 
distributed fairly and equally between the parties. The factors that should be taken 
into account in allocating the time to each party should normally include; the 
strength of the parties at the previous elections, the length and continuity of the 
parties’ existence, their membership, the extent and strength of their organisation 
and their representation in parliament and local councils.%2 Points should be 
allocated for each of these factors and the final time allotted should depend on the 
number of points accumulated.” However, new parties that are participating in the 
elections for the first time should also be allotted some time. There is no perfect 
system, but this method has the advantage that all parties are given some access. 

Outside election campaign periods, the law should also provide for some free 
direct access to the PSM by political parties, at least once each week. The detailed 
arrangements for the allocation of time for such regular party political broadcasts 
should follow the same formula as that for election broadcasts. Although it has 
been argued that the total prohibition of political advertising is contrary to the 
principles of freedom of expression and broadcasting, in Africa’s fragile 
democracies, the temptations on incumbent regimes to misappropriate the state 
resources that are at their disposal and divert them into political advertising are 
usually very difficult to resist. A blanket ban will place all the parties at the same 
disadvantage. 

Finally, the opportunistic abuse of the public media by the ruling party 
scheduling official ministerial or presidential engagements, press conferences and 
other media-catching activities to attract publicity during election campaigns is a 
problem common even in old democracies. However, special powers need to be 
given to the regulatory bodies to ensure that in appropriate circumstances, the 
opposition parties are given a right to reply or otherwise given an opportunity to 
react to such events. In the absence of such measures, the coverage of such 
activities should be subject to the general principle of fairness, balance and 
impartiality. Other laws may be needed to address other specific issues such as 
restrictions on reporting opinion polls and dissemination of hate speech and 
defamation during election campaigns. These are usually matters that are normally 
covered by the Penal Code,” but when committed on the public media during an 
election campaign can only be satisfactorily resolved before rather than after the 
elections, probably by a special commission set up for such purposes by the body 
responsible for the public media. 


Clear rules on adequate and stable source of funding 


In most countries in the Southern African region, with perhaps the exception of 
South Africa and to some extent, Botswana, only the state has provided the 
resources that have enabled the PSM to operate. In Botswana’s case, the public 
funds are supplemented by advertising revenue, but the indications are that the 
advertising revenue constitutes a small and negligible portion of the total funds 


92 See Barendt, n 30 above, 176-177. 

93 This formula was used in allocating time on television during the 1999 South African elections. See 
generally, R. Carver, ‘A Fomula for Allocating Direct Access Slots — South Africa’ <http:// 
www-aceproject.org/main/english/me/mey11.htm>. 

94 See Barendt, n 30 above, 170. 

95 ibid 181-184. 

96 See ss 47-51 and 192-199 of the Botswana Penal Code, Cap 08:01. 
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needed to run the different services efficiently.” The effect of this is that the PSM 
in the region can expect to depend at least in substantial part, on public funding for 
the foreseeable future. There is therefore a need that legal safeguards should be 
incorporated into the funding process in order to ensure to the greatest possible 
extent possible, that neither the government nor parliament can arbitrarily reduce 
or manipulate the budget of the public media in retaliation for programming 
decisions with which they disagree. 

The present system in Botswana whereby funds for the public media are voted 
by parliament is better than the licence fee system which has worked well in 
Britain but turned out to be an embarrassing failure in South Africa where more 
money is spent trying to collect the licence fee than is actually collected.%* To 
ensure a stable and adequate source of funding that does not depend directly on the 
whims of government or indirectly on its influence on parliament, legislation 
should provide that funds for the public media should be voted for in parliament 
through a multi-party consensus vote in which all the parties must agree. 


The creation of an independent statutory body to control and 
supervise the PSM 


One of the main ways of safeguarding the independence of the PSM is to ensure 
that the statutory body that controls and supervises its activities is composed of 
persons representing a wide variety of interest groups and that such persons are not 
appointed solely by one individual such as a minister or the president. The reason 
for this precaution is to avert the danger of domination of the body by either the 
appointees of the ruling party or a particular commercial interest group, who will 
inevitably try to promote the interests of those who appointed them rather than the 
public interest. This precaution was ignored in the Botswana Broadcasting Act of 
1998, which created the National Broadcasting Board (NBB). In this 11-man board 
the Minister appoints 4 directly, and the other 7 from a list of 10 candidates 
submitted to him by a Nominating Committee.! 

The NBB as presently constituted suffers from four main weaknesses. Firstly, 
since the mechanism for appointing its members is controlled by the government, 
albeit indirectly with respect to 7 of its 11 members, there is no safeguard against 
its domination by pro-government appointees who will pursue policies that favour 
the ruling party. Secondly, there is no guarantee that the members of the NBB will 
be sufficiently representative of the diverse interest groups, especially 
professionals knowledgeable in media matters. Thirdly, the exact scope of the 
powers of the NBB are so vaguely defined that it is not exactly clear what 
supervisory powers they have over the Botswana PSM as a whole. Finally, there 
are no measures provided to ensure the accountability of the NBB either to the 
public or to parliament. 

In the light of these serious flaws, it is submitted that the Broadcasting Act needs 
to be revised with the objective of providing for a new NBB that is truly 


Ee a Ee E 
97 Information on the amount of money that comes in from advertising has not been made public. The 
conclusion here is besed on informal discussions with some of those involved in the advertising 


department. 
98 See ‘The Current Broadcasting Environment in South Africa’ <http://www .iba.org.za/chap 06.htm>, 
and ‘Broadcasting and the Public Broadcasters in South Africa’ <http//www.fxi.org.za/campaign/ 
htm> 


99 Seo s 5 of the Act. 
100 See s 8 of the Act. 


© The Modem Law Review Limited 2002 673 


The Modern Law Review [Vol 65 


independent of the government and capable of supervising the activities of the 
PSM. The new board should be composed of members who are not civil servants, 
Members of Parliament or political office bearers. Such persons must have no 
interest; financial or political, that may impair their ability to discharge their duties 
in a fair and impartial manner.!°! The members should be selected by public 
nominations and through a process of public hearings according to a laid down 
criteria that guarantees diversity of political, ethnic, social and professional 
representation. The selection process should also contain safeguards such as the 
appointment by an independent panel of generally well-respected citizens to ensure 
that neither the government nor any political party or particular interest group will 
be able to dominate or undermine the process. The extent of the supervisory 
powers of the board will need to be clearly defined. A commission or other body 
within the NBB should be given the powers to handle complaints against the public 
media and in general, enforce some of the media norms that are not otherwise 
enforceable through the normal legal channels. 

A cue on the way forward can be taken from Europe where the PSM concept 
originated. Confronted with the new realities of today, and the likelihood of more 
changes in the next few years, many European states have enacted legislation or 
taken steps of a regulatory nature with respect to adjusting the role of the PSM in 
advancing freedom of expression in the emerging digital economy. The strategies 
adopted differ from one state to another in accordance with the political traditions. 
In Botswana, the feasibility of securing and expanding the quality of media 
freedom on the PSM, when compared to other countries in the region, looks 
reasonably good. A political culture of tolerance for dissenting views and political 
competition has been the hallmark of its much-envied multiparty democracy and 
contributed in no small measure to its economic prosperity at a time of generalised 
poverty and economic depression on the continent. 

As John Locke had noted, so many years ago, the institutionalisation of freedom 
of speech i is a guarantee of freedom from government slavery and abuse, and a way 
of securing the freedom of the individual under the rule of law.'° This point was 
again reiterated by Stuart Milton when he pointed out that only a free media can 
guarantee that there is an abundant supply of the facts and arguments about facts 
and thus cultivate the habit of questioning and correcting that may lead to the 
victory of truth over falsehood.! 


Conclusion 


The digital technology of today, which has brought about a multiplicity of 
television channels and radio stations as well as a wide range of other sources of 
information, has rendered the appropriation and exclusive use of the PSM for 
selfish party political purposes, a potentially futile and dangerous endeavour. Not 
only does such abuse of a public facility have the potential to eventually erode the 
credibility and legitimacy of this publicly funded media but it could lead to 





101 See generally, the recommendations with respect to measures necessary to protect and 
broadcasting freedom in, Article 19 and Index on Censorship n 91 above, 133-134; and MISA 
(Botswana), a ee eee A Vision for Public Broadcasting. (A 

102 Ses ances Ge Sek isa uted al eas vei ae es 
of expression by Keane, n 15 above, 10-50. 

103 ibid. 
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widespread cynicism towards politics and politicians, a low level of political 
knowledge among sectors of the electorate, and a withdrawal and an inclination to 
avoid political news altogether. Perhaps more worrying for the country’s cultural 
development is where this results in people preferring to watch or listen to 
politically neutral foreign television channels and radio stations, 

The great changes in the world of communication technology have therefore 
made it imperative for the African PSM to adapt; otherwise, its future is likely to 
be irreversibly chaotic. Public service is no longer synonymous with either public 
monopoly or public sector control. On the other hand, the complete withdrawal of 
the state will not necessarily open new horizons of greater freedom of expression 
or diversity. As Herve Bourges, has noted, ‘only a strong, creative and competitive 
public service — one that people can watch’, is capable of giving viewers the 
variety of programmes that they need.! Only an efficient, independent and 
credible PSM can counter some of the negative effects of the market-driven forces 
of globalisation and ownership concentration with their potentially damaging 
effect on diversity and cultural impoverishment. A publicly funded media that fails 
to respond to the needs and aspirations of the people may breed feelings of 
alienation and of social or cultural discrimination 

Government interference with the PSM in Botswana is far from rampant or 
excessive as compared to what obtains in most other African countries in the 
region, a typical recent example being Zimbabwe. However, where, as is the 
situation today, the quantum of media freedom on the PSM depends entirely on the 
goodwill of the-government in power, then, one of the pillars of democracy is 
shaky. As James J. Zaffiro has pointed out, it may still be premature to confidently 
assume that the roots of media freedom, political legitimacy, and ultimately 
democracy itself, run deep enough to weather major tests on the level of 
widespread civil unrest, electoral victory of an opposition party or coalition or any 
other calamity that threatens the position of the ruling party in Botswana.'!® 
Developing a culture of an independent and publicly accountable PSM is an urgent 
national priority. Democracy goes beyond the recognition of multipartyism and the 
regular holding of elections. This requires institutions that ensure a level playing 
field between the parties and provide a free and fair opportunity for each party to 
win elections. To achieve this goal in Botswana’s one-party dominated democracy, 
and strengthen one of the pillars of modern democracy, the role of the state in 
controlling the PSM in the country needs to be redefined and limited to facilitating 
and enabling this media to operate rather than controlling and directing it as is 
presently being done. Legal reforms that will lead to the diminution of the state’s 
role in the control and management of the PSM are a logical sequence to the 
present drive towards deregulation.!© Well thought out and carefully crafted legal 
guarantees of partisan balance will be a most welcome development in what is still 
by many standards Africa’s best case democracy at a time when many see signs of 
creeping authoritarianism. 


104 Cited in n 5 above, 80. 

105 See n 44 above, 97. 

106 It is worth noting that the Ministry of Finance and Development Planning issued a Privatisation Policy 
document for Botswana in 2000 calling for the privatisation of a number of perastatals. Although the 
Government remains firmly committed to this policy, the privatisation of key parastatals has stalled, 
apparently pending the establishment of a Privatisation Agency. 
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The Right to Appeal and Workable Systems of Justice 
Richard Nobles and David Schiff* 


This article explores the practicalities of a right to appeal. Appeals and appeal 
Systems are usually conceived of in terms of a top-down hierarchy, with appeals 
functioning as an instrument for superior bodies to correct the decisions of and 
otherwise to control inferior ones. A fuller appreciation of systems of appeal 
places at least equal weight on the need for appeal bodies to establish stable, 
workable relationships with the bodies which they supervise. The need for any 
appeal system to sustain a workable system of justice refocuses attention from 
hierarchical control to problems of deference by the superior bodies towards the 
inferior ones. This way of looking at appeals has the potential to illuminate many 
recent developments, and can be illustrated by describing recent reforms and 
reform proposals to both civil and criminal justice 


The aim of this article is to explore the practicalities of a right to appeal. In so 
doing it tries to discern how the nature, functions and limitations of the functions of 
appeals circumscribe such a right. 

Appeals and appeal systems are usually understood in terms of the supervision of 
inferior decision-makers by superior ones, with a view to providing the values of 
accuracy, fairness, consistency, and a mechanism for the generation of rules. And 
they are usually conceived of in terms of a top-down hierarchy, with appeals 
functioning as an instrument for superior bodies to correct the decisions of and 
otherwise to control inferior ones.! While these values and mechanisms apply to 
some degree within any appeal system, a fuller appreciation of systems of appeal 
places at least equal weight on the need for superior bodies to establish stable, 
workable relationships with the bodies which they supervise. The need for any 
appeal system to sustain a workable system of justice refocuses attention from 
hierarchical control to problems of deference by the superior bodies towards the 
inferior ones. From this perspective, rather different questions arise. How are the 
superior courts in the hierarchy to be restrained? How is the work delegated to 
inferior bodies able to remain delegated in the face of appeals? How are ideas of 
legitimate decision making, which point to the necessity of a right to appeal, 
resisted and countered? This way of looking at appeals has the potential to 
illuminate many recent developments, and can be illustrated by describing recent 
reforms and reform proposals to both civil and criminal justice. 


* Law Department, London School of Economics. We wish to thank two anonymous referees for their 
comments on an earlier draft of this article. 


1 Conventional textbooks on the English Legal System describe the formal structure of the courts, 
correctly, in terms of hierarchy, al Ginny Se oe ees ER S T 
solely by reference to their formal superiomty. See, as examples, JR. Spencer (ed), Jackson's 
Machinery of Justice (Cambridge: Cambridge University Preas, 8th ed, 1989) chs 10 and 21; R. Ward 
(ed), Walker & Walker's English Legal System (London: Butterworths, 8th ed, 1998) chs 20 and 24; 
R. White, The English Legal System in Action (Oxford: Oxford University Press, 3rd ed, 1999) chs 9 
and 16; M. Zander, Cases and Materials on the English Legal System (London: Butterworths, 8th ed, 
1999) ch 7. 
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The nature of appeals 


While the focus of this article is on appeals within the legal system, appeals play an 
important role throughout society, and are ubiquitous in modern societies. When 
any decision taken becomes available to be considered by a second person or body, 
or becomes available to be reconsidered by the original person or body that made 
the original decision, the conditions normally described as an appeal arise.” 
Modern societies, as they have grown more complex, have larger numbers of 
persons or groups with limited powers of decision making, or decision making for 
which they can be held accountable to other persons or bodies. However, being 
accountable and being subject to appeal are not necessarily the same thing. An 
appeal body within a given institutional structure is a body with authority to 
overturn a prior decision or to compel the original decision-maker to reconsider 
their decision.? This feature of appeals, ‘going upwards’ to have a decision 
changed, points to the hierarchical aspects of the process. But it also points 
‘downwards’ to the problems of delegation. How can decisions that are delegated 
remain so, in the face of rights to appeal? On what basis will those who have power 
to overturn earlier decisions nevertheless defer to the decisions of their inferiors? 

Rights to appeal create difficulties for delegation. The mere existence of a right 
to appeal has the potential to threaten the delegate’s ability to deliver a final 
decision. This problem is minimised when the decision has standard or routine 
elements and where there is a consensus between the delegate and the superior 
body on how the decision should be reached, and what the substantive outcome 
should be. The reply on asking for a superior to countermand an inferior’s decision 
is often: ‘It will not make any difference, the superior body will decide it the same 
way’. To the extent that this reply is true, or at least believed to be true, there will 
be little point in appealing, and the number of appeals can be expected to remain 
small. Delegating routine decisions depends on those subject to the decision 
understanding their routine nature and why appeals are unlikely to be successful. In 
the absence of these conditions, decisions made by subordinates can only remain 
unchallenged if there are hurdles placed in front of those who might otherwise 

. These can take many forms, both formal and informal, such as time limits, 
costs,‘ delay, procedural technicalities, etc. 

Greater problems arise if the task to be delegated is not standard or routine: if 
there is more than one way to perform it and more than one possible outcome. 
Here, if the superior is prepared to make the decision afresh, appealing can clearly 
make a difference. Delegated decision making is not limited to slot machine 


2 Normally described because, as Blom-Cooper and Drewry illustrate ‘Appeal .. . covers a multitude of 
ideas. It means different things to different men, in different places at different times.’ 
L. Blom-Cooper and G. Drewry, Final Appeal: A Study of the House of Lords tn its Judicial 
(Oxford: Clarendon Press, 1972) 45. Chapter III of this book “The Nature of the Appellate Process’ is 
a particularly useful background to the analysis presented in this article. 

3 This does not mean that the word appeal cannot be used in other contexts. Take the example of a 
game of cricket. When the fielding side believe that a batsman is out, they will appeal to the umpire. 
Here the word appeal represents deference to the authority of a decision-maker to make a decision. It 
can be distinguished from the use of the word to represent asking a higher authority for 
reconsideration of an original decision, although these two uses of the word appeal have similar roots. 

4 If the right to appeal is restricted by the resources required, or one’s status, then one has tumed appeal 
into a privilege, and the first instance proceedings into something which a privileged litigant can win, 


courts might in practice be the equivalent of the question of whether there is equal access to the 
appeal courts. 
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situations where a standard set of criteria produces an obvious outcome. What is 
delegated to decision-makers usually involves discretion: there are a number of 
ways to assemble the evidence required for a decision, and the decision itself is a 
matter for judgement. In this situation, successful delegation depends on the appeal 
body not interfering whenever it would, in the same situation, have come to a 
different conclusion. To adopt such a basis for appeals is potentially to undo what 
has been delegated. 

This is not to suggest that rights to appeal run directly contrary to the ability to 
delegate decisions. Indeed, as a practical matter, the presence of rights to appeal 
often facilitates delegating decisions to those with lesser competence. In cases 
where a wrong decision is felt to have serious consequences (capital punishment, 
imprisonment, or the return of refugees to countries where they may possibly face 
torture) the presence of a right to appeal increases the legitimacy of whatever body 
is entrusted with those decisions. And conversely, even an excellent body cannot 
escape criticism arising from the inescapable fact that mistakes must sometimes 
occur. If there were no right to appeal then the decision, for this reason alone, could 
be thought of as lacking legitimacy.5 Thus, not only is delegation efficient, it is for 
most forms of modern decision-making indispensable. The choice for those 
constructing decision making institutions is often whether to have a cheap inferior 
body with a superior appeal body, or a superior decision making body with an even 
moore superior appeal body above it. The establishment of rights to appeal is a 
condition that assumes delegation, and cannot therefore be seen as running 


contrary to it. 


The functions of appeals 


Although formal appeal systems may be ubiquitous in modern societies, and the 
existence of a right to appeal implicit in many, if not all, institutional arrangements 
for decision-making and dispute resolution, what appeal systems do, how they 
function or what their functions are is less easy to generalise. This is because the 
functions of appeals, beyond the suggestion that they can call into question the 
decision of some other body, are simply not given for having appeal bodies. 
Appeal bodies hear appeals. But what is involved in appeals can vary along a 
spectrum from a complete rehearing to a review to see if a decision was taken in 
accordance with the mandate (however broad) of the first instance body. At best 
one can attempt to rationalise the practices, processes and outcomes of appeal 
bodies, and thereby try to produce generalised statements of their functions. 

Let us start with one common function universally attributed to appeals, but 
perhaps the narrowest function of appeals: to allow the parties to an earlier 
decision to have the matter decided anew. This function of appeals is of the 
greatest interest to the previously dissatisfied party. Indeed, when lay persons think 
about appealing, what they want is for their claim or version of events to be upheld 
or accepted. They are dissatisfied with the verdict or decision of the first body, and 
want another body to decide the matter correctly meaning both, in their favour, and 





5 Hence the attempt within some intemational human rights documents to establish a ‘right to appeal’ 
as a precondition to or a characteristic of a right to a fair trial. Here the idea is that the ability to appeal 
from any decision itself legitimates that decision. We have argued elsewhere how appeal mechanisms 
are used to legitimate inevitably flawed aspects of decision making within the criminal justice system 
(‘The Never Ending Story: Disguising Tragic Choices in Criminal Justice’ (1997) 60 MLR 293). 
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upholding their version of events. This layman’s call for another body to re-decide 
an issue points to the feature that is common to all systems of appeal: hierarchy. 
However, the factor that principally distinguishes different systems of appeal is not 
hierarchy as such, but the way and extent to which the hierarchical role is 
restrained. What deference is shown to the first instance body? To put this another 
way, what is the status of the first instance proceedings in any particular system of 
appeal? By exploring what role is left to first instance bodies in different systems 
of appeal, one is better able to consider the range of functions or effects of appeals. 

Many of the functions of an appeal body can only be fully understood in terms of 
its relationship to the body whose decisions are appealed to it. The restrictions 
which are placed upon an appeal body, or which it places upon itself, identify the 
respective functions of the appeal body and, to some extent, the first instance body. 
In the context of this relationship one can talk about appeals having particular 
functions, and thereby focus on the practical meaning of a right to appeal. To 
illustrate this, let us return to our narrowest function of appeals: to allow the parties 
to an earlier decision to have the matter decided anew. If superior bodies re-decide 
cases when disputants are dissatisfied, issues of legitimacy arise when we consider 
whether or how access to these superior bodies should be limited. Or, in other 
words, to what extent the right to appeal can be restrained. If all dissatisfied 
persons have unlimited access to such appeals, then the right to appeal threatens to 
turn the first decision maker’s role into at best a preliminary stage, and at worst a 
nullity. The need to ensure that first order bodies make decisions which, at least on 
some occasions, dispose of the matters before them, points to the need to restrict 
appeals in some manner. The crucial question, the answers to which give rise to 
discussions about the functions of appeals (an idea that presupposes a distinction 
between first order decisions and decisions made on appeal) is how appeals are to 
be restrained. 


From de novo appeals to enforcing rules 


If an appeal body goes so far as to receive all the evidence afresh, this threatens to 
turn the first instance decision into a preliminary hearing. Little, if any deference is 
being shown to it. However, one should be careful not to leap to the conclusion that 
such first instance proceedings thereby have no function. As preliminary hearings 
they provide parties with a preview of the case that they will have to make, or 
meet, on appeal. And as decision-making bodies, whose decisions are binding in 
the absence of an appeal, the first instance decision may operate as an important 
staging post; steering disputes into the appeal system that might otherwise not enter 
that system at all. Thus, for example, in situations of colonisation, colonial appeal 
courts which operated on this basis may have served to reinforce the authority of an 
imperialist legal system in a manner more efficient than by simply substituting 
their own first instance procedures for those of an indigenous people.” However, 


6 Such a wish will often remain unfulfilled. Blom-Cooper and Drewry (n 2 above, 45) make this paint 
succinctly. “The layperson’s expectation of an appeal is very often quite different from that of the 
lawyer and many an aggrieved plaintiff denied his ‘just’ remedy by judge or jury has come upon the 
disturbing reality that in England a disputed finding of fact can seldom, if ever, form the besis of an 


7 See M. Schapiro, ‘Appeal’ (1980) 14 Law & Society Review 629, 638-41. Such a relationship is also 
competible with the systems of patronage practised alongside the courts in many countries in the past. 
Take the example of the ability of the English ruling class in the 18th century to secure pardons for 
such of their tenants as showed suitable deference to their authority. This ability undermined the 
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first instance decision-makers are more commonly treated with greater deference 
than this, and play a more significant role. Even wheré matters are decided de 
novo, appeal courts usually rely on the reports of evidence submitted to the first 
instance body, rather than hearing all the evidence anew. Appeals are commonly 
based on the record provided by the first instance body. In this situation, the first 
instance body has a preferred fact-gathering role. 

As soon as an appeal system defers to or leaves some part of the original 
proceedings in place the relationship between the appeal court and the first 
instance body involves elements of supervision and interdependence. While the 
appeal body can reject what it is offered, call into question not only the decision 
reached upon the facts, but the manner in which those facts have been elicited, it 
will often not do so. At the same time, a supervisory relationship points to a need 
for consistency. Where first instance bodies have conducted themselves in the 
manner required by the appeal body, the record of evidence generated by them 
should not normally be rejected on appeal. To do this, to show no deference even 
where the inferior body has acted in the manner required, threatens to undermine 
the supervisory relationship. This same dynamic operates where the inferior body 
has, as is usual, a more significant role: not only conducting proceedings for the 
presentation of evidence, but making findings as to the meaning of the evidence 
presented. If the appeal body wishes this responsibility to be left to the inferior 
body, it has to show deference when those findings have been made in an 
appropriate manner. 

Legally articulated rights to appeal include restrictions imposed through time 
limits, size of sentence or damages, etc, and represent clear statements about when 
appeal bodies must defer to first instance bodies. Such formal restrictions to the 
right to appeal are sometimes justified in terms of the consequences to the parties 
of allowing appeals. For example, that an appeal lodged after a certain period may 
create too great a cost in view of the reliance placed on the original decision by the 
winning party, which should not then be disturbed. But in many cases the reason 
for such a bar is not the consequences to the parties of allowing the individual 
appeal, but the aggregate cost to the decision making process as a whole if appeals 
are not rationed.’ In these circumstances, when looked at from the perspective of 
an individual case, limits on the ability or right to appeal can appear arbitrary. 

Alongside formal restrictions like time limits and informal ones like cost and 
delay one finds situations in which the appeal court needs to find justifications for 
not retaking decisions. In other words, it has to find reasons why, despite being the 
superior tribunal, it is less able to carry out the task delegated to the inferior body. 
The most typical example of this in the courts is the fact/law distinction. An 
inferior tribunal is often given sole power to elicit and/or decide questions of fact. 
The distinction between fact and law is easy to locate when the task delegated to 
the inferior tribunal is the hearing of witnesses. This allows a superior tribunal to 
make sense of its unwillingness to undo the delegation of this task by asserting its 


finality of death sentences, but served to legitimate both the system of trial at first instance, and the 
general social hierarchy. See D. Hay, ‘Property, Authority and the Criminal Law’ in D. Hay et al, 
oe crime and society in eighteenth-century England (London: Allen Lane, 1976) ch 


8 Siig aloes ei anu cos ats ice Geue bce dee 
to a different extent on different groups, thereby operating as a form of ‘distributive politics’ 
(Schapiro, n 7 above, 637-638). Posner's approach to appeals suggests that the respective ability of 
different (Economic 
Analysis of Law (Boston: Little Brown, 5th ed, 1998). 
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own inferiority: it has not seen the witnesses. Deference to the inferior tribunal is 
justified by the fig leaf of a widely held but scientifically questionable view that 
seeing witnesses giving evidence provides a reliable basis for assessing the 
veracity of their evidence. Greater problems arise when the task of deciding facts is 
delegated to an inferior tribunal where there are no witnesses or where, as with 
expert witnesses, listening to their evidence has little to do with forming an opinion 
as to its credibility.9 Here, where it seems obvious that the appeal body is as 
qualified (or given its superior qualifications perhaps more qualified) to decide the 
matter for itself, refusing to decide the matter anew, or referring the matter back to 
the first body for decision, may seem arbitrary and unjustified in the individual 
case. The fact/law distinction in such cases does not simply go to the gathering of 
evidence, but the exercise of judgement. Delegating to such a body the authority to 
decide facts relieves the appeal courts from the task of exercising particular kinds 
of judgement. While the manner in which such judgements have been reached, the 
reasoning used to justify them, and the substantive decision in the case can all, if 
the appeal court wishes, be described as points of law or mixed law and fact, a 
willingness to do this has the potential to encourage appeals.!° This can easily 
undermine the delegation of decision making to the inferior tribunal. At its most 
basic, this formula merely points to the practice that appeal bodies who wish to rely 
on the record of evidence established by first instance deciders cannot reject 
everything which they found or did. Some responsibility for fact gathering must 
remain with them. But having responsibility for finding facts, by itself, places no 
restriction on the directions that may be given by an appeal body as to the manner 
in which that fact gathering exercise should be carried out (procedures, 
presumptions, etc). All of these directions can be subsumed under the rubric of 
‘questions of law’, or mixed questions of law and fact. 

Given the elasticity of the distinction between questions of fact and of law (or of 
mixed questions of law and fact) one can argue that appeal bodies can have 
relationships with inferior tribunals which range from forms of cultural 
imperialism at one extreme, to ones involving significant delegation with high 
levels of deference and tightly circumscribed bases for appeal at the other. Where 
appeal courts have little respect for an inferior body then, even in the absence of 
formal rights of de novo appeal, they can readily identify points of law which allow 
them to reach different conclusions to the first instance body. As in the situation of 
colonisation, such successful appeals will tend to reinforce the legitimacy and 


9 In rehearsing the arguments about the reliability of expert evidence, Redmayne points out: ‘The jury 
will probably not gain as much from the cross-examination of an expert as it would from an ordinary 
witness, because ordinary credibility cues would be unlikely to tell the fury much about the 
of the expert’s evidence.’ M. Redmayne, Expert Evidence and Criminal Justice (Oxford: OUP, 2001) 
125. 

10 An example of where this is not the case is an appeal to the Crown Court from a magistrates’ court 
based on the claim of, simply, error of fact or mixed fact and law (Magistrates’ Courts Act 1980, 
s 108). In such cases, rather than the other avenues open to a person convicted in a magistrates’ court 
(to appeal to the High Court by way of case stated or judicial review), a complete rehearing is 
undertaken (Supreme Court Act 1981, s 79(3)), and no leave to appeal is required. However, such an 
appeal has to be lodged within 21 days of the decision (Crown Court Rules (S I 1982 No 1109, r 7), or 
leave is required. The judicial statistics suggest that on average some 14,000+ appeals to the Crown 
Court against conviction and/or sentence occur each year. The only system of rationing operating is 
an informal one in which only a certain number of persons are willing to take the time and suffer the 
expense (normally an unsuccessful appellant will be liable for the prosecution's costs m resisting the 
appeal) of undertaking such an appeal. Seo our later discussion of current reform proposals to 
reformulate the division of responsibilities between the magistrates’ court, Crown Court and Court of 
Appeal. 
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superiority of the appeal body.!! But the ability of appeal bodies to deny deference 
to first order decision makers depends upon the reaction of such bodies, and the 
parties before them, and the adequacy of the appeal courts in turn to handle those 
reactions. So, for example, an unwillingness to defer to the functions formally 
delegated to a tribunal may have little consequence, to the extent that this is not 
known to other similar tribunals or to the parties before them, or if it is viewed as 
exceptional or aberrant. But if it is viewed as a precedent, as indicating a 
significant willingness to interfere on a similar basis in future, then the appeal body 
will face the prospect of an increasing number of appeals.!? The appeal will have 
signalled to parties that the matters formally delegated to the first instance body are 
only provisionally so delegated. In the last instance, and subject to the willingness 
and ability of parties to appeal, these matters are really a function of the appeal 
body. Such changes in behaviour may not be limited to the parties. Without 
deference to the tribunal or lower court’s formal role, the tribunal is no longer fully 
responsible for that function. In cases where the parties will clearly have the ability 
and willingness to appeal against any adverse decision, the first instance body is no 
longer deciding a matter, but only indicating a manner in which it ought to be 
decided. 

Even where an appeal body wishes to show maximum deference to an inferior 
tribunal the minimum basis for review is the need to ensure that the inferior body 
has, in practice, a limited jurisdiction. If there were no mechanism for review, the 
rules that identified the task delegated to the inferior bodies would be left to those 
bodies to interpret for themselves. At this level of deference, the hierarchy 
dissolves. Within literature on the courts, this minimum role is articulated in terms 
of the monopoly of appeal courts to decide on the meaning of substantive rules of 
law.!3 While the boundaries of what constitutes a question of law is always open to 
dispute, the minimum content of such questions coincides with this residual 
supervisory role. It represents a level of supervision in which appeal rights 
correspond to judicial review. Ideas of the rule of law, the need for limited 
jurisdictions to be maintained via some mechanism of enforcement, justify the role 
played by appeal courts in reviewing inferior tribunals and that played by courts in 
reviewing government officials. At this point, legal rights to appeal become 
synonymous with ideas of legality..4 But once this right of intervention is 
conceded, ideas of legality do not provide a stable and practical basis for successful 





11 See note 7 above. While such a lack of deference may not lead to a process of patronage (where 
appeal is to, say a government official, rather than a superior court) it does favour certain classes of 
litigant. The lesser degres of deference shown by more expensive appeal bodes to their cheaper 
subordinates, the more a system of appeal favours those who have the resources to appeal over those 
who do not. 

12 A good illustration that can be given is of when the standard for allowing appeals m criminal cases 
was changed in 1966 to ‘unsafe or unsatisfactory’ This statutory change, and the example of high 
profile cases succeeding which had earlier failed, created a perception that more appeals would be 
allowed. The annual numbers of applications for leave to appeal rose from around 2,000 aonually to 
12,000 annnally (see Zander n 1 above, 557). A Practice Direction issued by the Lord Chief Justice, 
Lord Parker in 1970, giving discretion to judges to order that time served would not count if the 
appeal were fudged to be ‘frivolous’ had an immediate effect. "The numbers of applications for leave 
went down by about half and remained at the lower figure of 6,000 a year for several years.’ (Zander, 


13 Of course this operates via the ‘brooding omnipresence’ of stare decisis, ‘the very cesence of the 


of legality are often used by judges as a rhetorical starting point from which to assert degrees of 
supervision that go beyond this. 
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delegation of decision-making. At its most extreme, the ideology of the rule of law 
points to a common interpretation of statutory provisions, and a common set of 
normative standards, enforced by appeal courts on all bodies within their 
jurisdiction. But such a level of supervision is not sustainable. Specialist tribunals 
are expected to reach interpretations of provisions that would not occur to an 
appeal court, and to bring to bear normative standards, based on their experience, 
that are not open to the reviewing body. Linguistic oppositions such as that 
between fact and law, or intra vires (legal) and ultra vires (illegal) cannot capture 
the different willingness of the various appeal courts in different areas to delegate 
authority to decide the appropriate basis for resolving disputes. 

In seeking to construct relations of deference that restrict what can be appealed 
(which in tum generate functional understandings of the role played by appeals) 
law faces distinct problems arising from its own rhetoric. The rhetoric of law is 
particularly favourable to appeals. The innocent should not be convicted. 
Claimants have a right to justice according to the law. If mistakes and errors 
cannot be corrected because inferior bodies are insulated from appeals, what are 
the implications for ideas of parliamentary sovereignty, or the rule of law? This 
thetoric makes it difficult for law to shut out the possibility of appeal, or to restrict 
the possibilities of review in terms of other values such as cost, or efficiency, 
which have no simple translation into its own rhetoric. Law needs management (to 
control costs, ensure value for money, etc) just as much as any other bureaucratic 
basis for making decisions. But to articulate restrictions on the right to appeal in 
terms of efficiency or cost runs contrary to the values by reference to which law, 
and lawyers, articulate legal practices. There is no claim which is so small that it 
could not raise important questions of legality and justice: the rhetoric of law 
provides a particularly powerful steer towards appeals that has a considerable 
potential to undermine or undo delegation. 


Finality 


The need for deference is not limited to the relationship between superior and 
inferior bodies. It also has a horizontal aspect. Where there is a right to appeal the 
question that also arises is, how often? Appeal bodies need to defer to their own 
earlier decisions, to resist claims that new arguments or evidence, or the simple 
fact of reconsideration, will produce a different result.'5 Where appeals are a slot 
machine exercise, in which only one answer can be reached by any appeal body, 
the need to curb appeals duplicates the problems of appeals from similar kinds of 
first instance decisions. Even here, parties who do not understand the inevitability 
of the outcome or who enjoy collateral benefits from appealing will still launch 
appeals. But, again, the problem becomes more acute where the appeal body 
exercises judgement, and where a different membership, or the same membership 
on a different occasion, might reach a different answer. Unless the appeal body can 
justify the claim that there is only one outcome open to it (the slot machine 
situation) a refusal to hear an appeal can, from the perspective of the losing party, 


appear arbitrary. 


15 For example, formally, in the context of criminal appeals from the Crown Court to the Court of 
Appeal (Criminal Division), there is only the possibility of one appeal, or one application for leave to 
ee Care E o Thereafter a new appeal is only available following a reference 

the Criminal Cases Review Commission (Criminal Appeal Act 1995, s 9). 
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In the literature on appeals, the need to defend earlier decisions is analysed in 
terms of finality: the need to have a final decision at some point in the system.!6 
While this concern is present at all levels in any system, to concentrate on finality 
(the need to have any process of decision making end somewhere) says little about 
the relationship between appeal bodies and inferior tribunals. Finality is achieved 
so long as appeal bodies, at some point and at some level in the system, defer to 
their own earlier decisions. But maintaining a workable appeal system involves 
more than this. Usually deference goes not only to earlier decisions by an appeal 
body, but to ensuring that the decisions of the inferior body are not appealed 
against. This aspect of the appeals relationship can be illustrated through analysing 
recent developments in both civil and criminal justice. 


Reforming civil and criminal justice from the perspective of 
appeals 

Civil Justice 

Recent reforms of civil justice point to changing functions for different courts, and 
correspondingly new relationships between the appeal courts and the bodies whose 
decisions and procedures they supervise. 

It is not easy to talk about the functions of appeal bodies, or the system of 
deference this implies, on the civil side. This is because of the great array of first 
instance bodies. However, there are general themes and issues (which themes echo 
those of criminal justice). First, there is rhetoric about justice that puts pressure on 
the system to provide appeals. At an abstract level this implies a right to the correct 
decision, and as a consequence a mechanism for remedying error. Nevertheless, 
public commitment to provide correct decisions and avoid ‘miscarriages of justice’ 
would appear to be far less in civil justice cases than in criminal ones.!” That said, 
the right to appeal has formed an important element in the judiciary’s 
understanding of their own role, and the role of law. Without appeals, inferior 
bodies could decide the meaning of their own jurisdiction and powers. Thus, even 
where no formal rights to appeal have been given, such as historically with 
tribunals, these bodies have found themselves subjected to a system of control via 
what, after 1977, has been termed judicial review. 

A brief review of the nature of civil appeals should demonstrate their potential 
and considerable powers. The appeals that have been offered from lower courts 
have always been very wide. Prior to the recent reforms, appeals from the High 
Court on questions of fact or law normally required no leave. Until 1981, a similar 
situation arose with appeals from the County Court to the Court of Appeal. Since 
then, leave has been required, but only in cases involving monetary sums below a 
specified minimum level. Initial attempts to create tribunals without a right of 


16 The structure of appeal systems is organised through hierarchy and finality. Thus, at the top of the 
appeal structure is a body known as the ‘final’ court of appeal. In practice, this designation does not 
necessarily end the possibility of appeals. The appeal might take other forms or be directed to other 
authorities. This is clearty illustrated by the comparison of ‘Finality’ in US and English 
courts, in D. Karlen, Appellate Cowrts in the United States and England (New York: New York 
University Press, 1963) 158-159. 

17 One way in which this point can be easly demonstrated is by looking at newspaper reporting of 
successful appeals. In crinmnal cases, no matter who the appellant ıs, such reporting can often achieve 
the status of first page news, or first item on television news, but this is rarely if ever the case with 
civil appeals unless they involve glamorous persons or government ministers. 
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appeal to the courts were defeated by the courts’ insistence that tribunals were 
subject to judicial review. Though judicial review is never supposed to question the 
merits of decisions, but only their legality, the scope for courts to interfere in 
particular decisions if they should so wish (by reference to criticisms of the manner 
in which that decision has been reached, etc) is not closed off by this opposition. 
Indeed, Lord Woolf has admitted that there is little difference between judicial 
review and an appeal on questions of law,!8 and in turn, the distinction between 
fact and law has been described in the following terms. ‘Appellate courts have 
worked so hard at eroding the boundary between facts and law that today almost 
any issue can be characterised as a question of law or a mixed question of law and 
fact, and in either case appropriate for appellate consideration’ .!9 
Changes to the procedures of inferior bodies have increased the practical 
possibilities for appeals. Historically, the civil courts shared the use of the jury, and 
resulting lack of ability to appeal. The distinction between fact and law was 
established not logically, but in the separate roles of judge and jury. Appeals were 
on the record, and the record was limited. Appeals on questions of law grew, as the 
judges’ conduct of the proceedings was increasingly part of that record. With the 
decline of civil juries, we have an increase in the ability of appeal courts to review 
civil proceedings. Civil judges record the manner in which they have come to their 
decisions, and the right to such reasons in civil courts has become part of the 
standard of civil justice, with the Tribunals and Inquiries Act 1957 making this a 
requirement of nearly all tribunal decisions as well. Not only are tribunals 
supposed to give reasons, but a failure to give adequate reasons is itself an 
independent basis for appeal. Increased use of documentary evidence, and the 
creation of tribunals who reach decisions entirely on the basis of evidence supplied 
correspondence, often leaves no reason, other than self-imposed restraint, 
for the appeal court to defer to the decision making ability of the first instance 
body 


Recent reforms of civil justice have taken place against the background of a 
concern with access to justice. Justice in this context is an empirical matter: more 
cases need to be processed at lower cost. This approach to justice shares the 
characteristics of many earlier developments in the mechanisms available to 
process civil claims: the growth of the system of tribunals after the second world 
war, the introduction and growth of Ombudsmen schemes, the developing use of 
mediation and other forms of alternative dispute resolution (ADR). The ability of 
first instance mechanisms to conduct large numbers of cases at low cost depends, 
quite crucially, on the relationship between those first instance mechanisms and 
their appeal bodies, in particular, their relationship with the appellate courts. One 
cannot achieve low cost, high volume processing of civil claims, in the face of 
large numbers of appeals, especially if the appeal bodies are the Rolls Royce 
institutions of the civil justice system. This fact has implications for the debate on 
access to justice. Wide rights of appeal on questions of fact, or liberal 
interpretations of what can be dealt with on an appeal limited to points of law, 
threaten to turn first instance decisions into preliminary rulings. Those who have 
the resources to take the matter to a higher level can delay the processing of a case, 
increase the costs of processing it, and give themselves a second chance (denied to 
more indigent parties) when decisions go against them. 


18 ‘... the concept of what amounts to an error of law has been extended so that it virtually covers the 
same ground as is covered by a Wednesbury review.’ H. Woolf, ‘A Hotchpotch of Appeals — the Need 
for a Blender’ (1988) 7 Civil Justice Quarterly 44, 48. 

19 Shapiro, n 7 above, 648. 
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At one level all this is obvious. However, those who discuss the justice of trial 
and appeal procedures in terms of qualitative outcomes, tend to downplay the 
extent to which appeal mechanisms, which offer the prospect of superior decisions 
and thereby increased justice, threaten to reduce the quantity of justice, as viewed 
in access to justice terms. Until now most discussion of the relationship between 
access to justice and the function of appeal courts has focussed on a particular 
relationship, that between tribunals and appeal courts. The Franks Committee, 
which provided the recommendations that led to the Tribunals and Inquiries Act 
1958, was more concerned with the quality of decisions, than the increased costs 
which might follow from widespread rights to appeal.” Thus it recommended that 
every tribunal should be supervised by an appeal tribunal which could consider 
questions of fact, law and the merits of the case; and that there should also be an 
appeal to the courts on points of law, and a right to judicial review. The 
recommendation that every tribunal should have an appeal tribunal (ie that there 
should be little deference to the decisions of tribunals at first instance) was not 
enacted. Appeals as of right were limited to points of law, and then only applied to 
specific tribunals, although all tribunals were to be subject to judicial review. 

In more recent times, the Woolf Report’s reform proposals?! show perceptive 
awareness of the ability of liberal rights to appeal to undermine attempts to 
increase access to justice in the court system, just as they have on other occasions 
with respect to other decision makers. This is a perception that Lord Woolf shares 
with Michael Zander, one of his strongest critics. Zander has claimed that any 
savings in costs made by standard time limits for the processing of litigation (in 
cases assigned to the new fast track category), and by discretionary orders made by 

judges (in managed cases) would be undermined by the costs of processing 
enormous numbers of appeals made against these time limits and orders.” He felt 
that such appeals would be further fuelled by inconsistencies between decisions at 
the first instance (which would encourage litigants to appeal to seek a clear ruling) 
and by inconsistent decisions at the appeal level (when courts faced with matters of 
discretion would feel unable to give clear rulings). Lord Woolf anticipated this 
reaction. In his Final Report ‘Access to Justice’ he sought to close down the rights 
to appeal. Under rules made in accordance with the Bowman Committee’s Report 
1997 (on which Lord Woolf served) rights to appeal on questions of law and fact 
(which includes the new case management orders and fast track timetable) are to 
be limited by the need to obtain leave.?4 And in deciding whether to grant leave, or 
allow appeals, those responsible are specifically pointed towards the discretionary 


20 On Administrative Tribunals and Inquiries, Cmnd 218 (1957). The committee was criticised for this 
priority at the time, see B. Abel-Smith and R. Stevens, In Search of Justice (London: Penguin, 1968) 
ch 7, esp 227. 
21 Final Report 1996 <www.led.gov.uk/civil/finalfr htm>, as enacted in the Access to Justice Act 1999 
and the new Civil Procedure Rules, perticularly Part 52. The new civil justice reforms centre on the 
ability of the Courts to identify cases that are appropriate for a new fast track system. Such cases are 
processed at a standard rate by reference to prescribed time limits for cach stage. Above this level, 
cases will move at a more flexible rate, but no longer at the rate determined by the action (or inaction) 
of the parties themselves. Instead judges, via orders setting out the steps to be taken, will actively 
manage cases and the time allowed for this. The reforms are premised on the assumption that a greater 
number of cases can thereby be processed, at lesser cost, resulting in an increased access to justice. 
M. Zander, ‘The Government’s Plans on Civil Justice’ (1998) 61 MLR 382. 
Review of the Court of Appeal (Crvil Division), <www-led.gov.uk/civil/bowman>. 
In the USA, moves to restrict the right to appeal by introducing requirements for leave prompted a 
wide debate in academic circles on the differences between these two forms of appeal rights. For a 
sense of this debate see H. Dalton, ‘Taking the Right to Appeal (More or less) Seriously’ (1985) 95 
Yale Law Journal 62. 
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(i.e. potentially inconsistent) nature of the decisions which will be made, and the 
danger to the reforms if deference to those decisions (a willingness to accept 
inconsistency) is not shown. This is clarified in the judgment of Brooke LJ in 
Tanfern Ltd v Cameron-MacDonald quoting from the new Civil Procedure Rules. 


As a general rule, every appeal will be limited to a review of the decision of the lower court. 
... The appeal court will only allow an appeal where the decision of the lower court was 
wrong, or where it was unjust because of a serious procedural or other irregularity in the 
proceedings in the lower court: CPR, r 52.11(3). This marks a significant change in practice, 
in relation to what used to be called ‘interlocutory appeals’ from district judges or masters. 
Under the old practice, the appeal to a judge was a rehearing in the fullest sense of the word, 
and the judge exercised his/her discretion afresh, while giving appropriate weight to the way 
the lower court had exercised its discretion in the matter. Under the new practice, the 
decision of the lower court will attract much greater significance. The appeal court’s duty is 
now limited to a review of that decision, and it may only interfere in the quite limited 
circumstances set out in CPR, r 52.11(3).> 


In stating his general approach towards appeals, Lord Woolf pays lip service to the 
idea that appeals are an important right, whilst simultaneously seeking to dilute the 
right to appeal to a higher court into a right to have someone consider whether 
undertaking an appeal should be allowed: 
An effective system for appeals is an essential part of a well-functioning system of civil 
justice. ... Save in exceptional cases, an individual who has grounds for dissatisfaction with 
the outcome of a case should in my view have at least the right to have his case looked at by 
a higher court, if only to consider whether to allow an appeal to proceed any further.?6 


This dilution of the right to appeal is used to introduce widespread new restrictions 
(most important of which is an increase in the need for leave). These restrictions on 
the right to appeal are not only a function of the need to avoid undermining the 
reforms designed to increase the number and lower the cost of first instance 
decisions. There was also a concern that lower court decisions were generating 
more appeals than the appeal courts could manage. This is made clear in the 
Bowman report, when a previous Master of the Rolls is quoted from his 1994/5 
report on the Court of Appeal: 

The delay in hearing certain categories of appeal in the Civil Division of the Court of Appeal 

has reached a level which is inconsistent with the due administration of justice. On current 

projections there is every reason to think that over the next few years the situation will (if 

nothing effective is done) get worse and not better.?7 
One remedy for this would be to increase the numbers of Lords Justices, and thus 
the output of the Court of Appeal. Although, if an increased number of courts and 
judges resulted in more inconsistent outcomes, such a reform could further fuel the 
number of appeals. The alternative solution, as adopted in Woolf’s Final Report, is 
to discourage appeals by increasing the deference to (and tolerance of 
inconsistency within) the trial courts. 

The main features of the new regime, as instigated by the Access to Justice Act 
1999 and new Civil Procedure Rules, are that every appeal is to be limited to a 
review of the decision under appeal unless the appeal court considers that a 
rehearing should be held in the interests of justice. This review will take place on 
the basis of the evidence presented at the original hearing, with fresh evidence to 
be permitted only for good reason. All appeals will require leave, and there will be 
25 [2000] 1 WLR 1311, 1317. 

26 n21 above, ch 4.1. 
27 n23 above, ch 133. 
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no right to appeal against a refusal to grant leave to appeal. Second appeals are to 
be even more constrained, with leave being granted only where the case involves 


an important point of principle or practice. Alongside these restrictions, there has 
been a reallocation of work between different courts. The High Court is to take 
over much of the work from the Court of Appeal as an appeal court from the 
County Court, with the Court of Appeal operating as a second appeal court in such 
cases. 

It is claimed that the new requirements for leave will reduce the number and the 
type of cases that are appealed to the Court of Appeal. It is unclear whether this 
will also lead to a reduction in the workload of its judges, as the reduction in 
numbers is intended to allow for an increase in quality, in particular by allowing 
Court of Appeal judges more time to work through appeal papers prior to hearings 
(which may in turn shorten the time required to hear each case). Not only will its 
caseload be reduced by its power to deny leave in cases where it is the appeal court, 
but by making leave decisions final it has been insulated from appeals against 
refusals to grant leave to appeal to the High Court from the County Court.?® Other 
reforms are intended to bring matters before the Court that might otherwise escape 
its review. The Court of Appeal is expected to select some appeals which it 
considers raise issues which require its rulings, to by-pass the High Court instead 
of waiting for the parties to choose to bring a second appeal.? Such selections will 
potentially enable the Court to carry out its law-making role better: identifying 
principles appropriate to an area of law.% If the Court of Appeal can give greater 
attention to this law-making role, it may in tum increase the House of Lord’s 
ability to carry out the constitutional role which has been thrust upon the courts by 
the Human Rights Act 1998. To put this in more day-to-day management terms, 
the House of Lords will be under pressure to reserve its limited docket to give 
guidelines as to the meanings of the various rights incorporated into English law by 
the Act. This leaves less room for indeterminate areas of conventional common 
and statute law to be certified as matters of ‘general public importance’. 

The requirement of leave will not simply save judicial time in the Court of 
Appeal by excluding unarguable cases. The standard for leave in cases appealed 
from the High Court to the Court of Appeal is principally that there is ‘a real 
prospect of success’.3! The standard involved from appeal decisions by the County 
Court or High Court to the Court of Appeal is even tougher. Such second appeals 
are only available where ‘(a) the appeal would raise an important point of principle 
or practice, or (b) there is some other compelling reason for the Court of Appeal to 
hear it’. Only the Court of Appeal can give leave.*? Of course, what a Court of 
Appeal judge sees as likely to succeed at the Court of Appeal depends upon that 
Court’s relationship to the courts that it supervises. If the Court of Appeal is to 
establish itself as more of a law-making body, then it has to exercise greater self- 
restraint and be less willing to interfere with the decisions of the High Court. If it 


28 ‘Where — after hearing an application for permission — the appeal court refuses permission to appeal, 

there is no right to appeal agamst that decision’. D. di Mambro (ed), Manual of Civil Appeals 

(London: Butterworths, 2000) 4. 

Access to Justice Act 1999, s 57(1). 

Jacob sees this as part of wider changes to the culture of the Court of Appeel whereby it will ‘manage’ 

the production of law using bureancratic techniques, see “The Bowman Review of the Court of 

Appeal (1998) 61 MLR 390. 

31 Civil Procedure Rules 2000, 52.3(6). The phrase ‘real prospect of success’ does not, apparently, 
eae ‘any amplification’: see the judgment of Lord Woolf MR in Swain v Hillman [2001] All ER 


29 
30 


32 KERE EE P TA s 55. 
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manages to establish self-restraint, and show greater deference, then leave will 
operate as an effective filter. The requirement of leave in cases tried in the County 
Court point even more explicitly to the Court of Appeal’s new functions. First 
appeals, on questions of fact or law, will no longer be to the Court of Appeal, but to 
the High Court. Second appeals to the Court of Appeal will be allowed but, as has 
already been noted, leave for them will only be given ‘where the appeal would 
raise an important point of principle or practice, or there is some other compelling 
reason for the Court of Appeal to hear it’.33 

The knock on effect of these changes on the High Court remains to be seen. The 
work of High Court judges is going to increase. As well as an increased role in 
giving leave (where appeals are from the County Court on interlocutory matters 
and from deputy judges dealing with final and interlocutory matters), they must 
also take over appeals from County Court judgements for all fast track cases dealt 
with by circuit judges on matters of fact and law.*4 The relative willingness of the 
High Court and Court of Appeal judges to substitute their own judgment in place of 
County Court decisions will depend on a number of factors, but crucial to this will 
be the need to establish a workable supervisory relationship with the County Court. 
If the High Court shows little deference to the decisions of the County Court, it will 
encourage appeals. If the work of supervising the County Court represents a major 
increase in the work of the High Court, its ability to supervise other tribunals will 
decrease. There is a potential in all this for the High Court to end up in a situation 
similar to that faced by the Court of Appeal prior to these reforms, where rationing 
occurs through a process of delay engendered by impossible workloads. Some 
amelioration should be achieved through the stricter time limits being imposed on 
appeals and the more restrictive rules permitting the extension of those limits ‘in 
accordance with the overriding objective’.*5 However, without new formal 
restrictions on the right to appeal being put in place (for example, leave 
requirements for appeals from the County Court or inferior tribunals) the only 
means for the High Court to reduce its workload is to increase its deference 
towards the bodies that it supervises. 


Criminal Justice 


Recent developments in the criminal justice system also demonstrate the 
difficulties faced by appeal bodies in maintaining a relationship of deference to 
first order decision-makers. The system of criminal appeals is formally unbounded. 
Convictions must be quashed if they are ‘unsafe’.*6 While the statutory formula for 
the Court of Appeal, Criminal Division’s authority has changed periodically since 
the creation of the Court of Criminal Appeal in 1907, it has always had the 
practical authority to quash any conviction which it regarded as ‘unsafe’, whether 
that term is interpreted to refer to a factually incorrect verdict, or one involving a 
procedural irregularity. And in forming a view of the features of such unsafe 
verdicts, it has a formal power to regard any practice within the system of 


33 ibid. The restrictive policy underlying this statutory formula appears so far to have been embraced by 
the Court of Appeal: ‘Parliament ... has now made it clear that it is only in an exceptional case that a 
second appeal may be sanctioned’. Tanfern Ltd v Camsron-Macdonald, n 25 above, 1319. 

34 The Access to Justice Act 1999 (Designation of Appeals) Order 2000, art 3(1). 

35 See the Civil Procedure Rules 2000, 52.4 and the relevant parts of the Civil Procedure Rules, Practice 
Direction 52 as set out in n 28 above, 69-71. 

36 Criminal Appeal Act 1995, s 2. 
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investigation and trial as suspect. Its pedigree as a hierarchical body, with 
responsibility for supervising (through its ability to declare what constitutes a 
miscarriage of justice) every aspect of the criminal justice system is, when 
considered solely by reference to its statutory powers, beyond question. But 
alongside this formally unlimited authority, the Court of Appeal has, since its 
inception, constructed a relationship of deference to the system that it must 


supervise. 
For the most important criminal cases, a system of deference requires the Court 
of Appeal to construct mechanisms that enable it to uphold the jury’s verdict. The 
history of the Court of Appeal demonstrates the difficulties that it has faced in 
maintaining this relationship of deference. The rhetoric of the Court of Appeal has, 
since its inception, stressed that the task of deciding whether a defendant is 
factually guilty or not, is not a task given to itself, but to the jury.7” Sometimes this 
claim forms part of a constitutional argument: parliament (or the common law) has 
given this task to the jury. Sometimes it is a claim that the jury has a superior 
ability to get at the truth, having seen the witnesses, being formed of persons who 
have a broader experience of social life, etc.?3 The constitutional argument suffers 
from parliament’s willingness to enact legislation which places no formal limits on 
the ability of the Court of Appeal to re-hear evidence.*? While claims that the jury 
is a superior decision making body suffer from the handicap that, even if this is 
credible as a general claim, and even if true in most cases if one was deciding 
which body should have responsibility for trials, it has obvious weaknesses in the 
circumstances of appeals. Appeals, if based on the claim that the defendant was 
factually innocent, are likely to take the form of a forensic dissection of the 
prosecution’s case. If, for example, scientific evidence is challenged, Court of 
Appeal judges are expected to receive evidence at a level of technicality that will 
rarely have been presented to the jury. And, given the invariable process of 
selection that occurs during any investigation and trial, an appeal can raise 
evidence and arguments that were simply never put to the jury. It is difficult then to 
claim that the jury has a superior ability to assess what they never saw or heard. 
Alongside this rhetorical commitment to the superiority of the jury as decider of 
fact, there are more formal limits to the right to appeal. Originally, once the Court 
of Criminal Appeal had been established, appeals were only available as of right on 
questions of law,*° provided that notice of the appeal was given within 10 days 
after conviction.*! Now the right to appeal against convictions in serious cases is 
made subject to a requirement of leave or certification of the judge at trial in all 
cases, with application for leave assigned to a single Court of Appeal judge* or the 


37 ‘The jury are the judges of fact. The Act was never meant to substitute another form of trial for trial 
by jury’. R v Simpson (1909) 2 Cr App R 128, 130. 

38 On the constitutional and rational arguments in favour of deference to the jury, see R. Pattenden, 
English Criminal Appeals 1844-1994 (Oxford: OUP, 1996) 75-77; R. Nobles and D. Schiff, 
Understanding Miscarriages of Justice (Oxford OUP, 2000) 182-187. 

39 Thus the Criminal Appeal Act 1968 s 23 contains no formal restrictions on the Court of Appeal’s 
powers to view evidence, but rather gives it discretion to do so where ‘necessary or expedient in the 
interests of justice’. 

40 Cnmunal Appeal Act 1907, s 3(a). Leave was required, or a certificate from the judge involved m the 
trial, for an appeal involving fact, or mixed fact and law (Criminal Appeal Act 1907, s 3(2). 

41 This requirement applied to all appeals to the Court of Cnmunal Appeal (Criminal Appeal Act 1907, 
s 7) bat the time Hmit ‘may be extended at any time by the Court of Criminal 

42 Criminal Appeal Act 1968, s 31, which may include a judge of the High Court. Then in 1970, m order 
to restrain the number of applications for leave, the Lord Chief Justice issued a practice direction 
making it clear that what might be considered fnvolous appeals would result in potential loss of 
remission of sentence (see n 12 above). 
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Court of Appeal itself, to be made within 28 days of the conviction.‘? This right to 
appeal is only available to a living appellant.“ If the appeal is on questions of fact, 
leave will ordinarily not be granted in the absence of new evidence;*5 the extent of 
this restriction can be illustrated by the high percentage of leave applications that 
are rejected,“ and the small number of successful fresh evidence appeals.“ The 
requirement of leave also serves to insulate existing convictions from changes in 
standards and procedures. Leave to appeal out of time would ordinarily not be 
granted, if the appeal was based on a claim that changes in the substantive law or 
the law on procedure meant that the conviction, while safe according to the 
standards at the time, would not be considered safe now.48 

A lay understanding of the idea of ‘reasonable doubt’ (the standard of proof 
necessary for a criminal conviction) places the Court of Appeal under pressure to 
increase its willingness to quash convictions, and threatens to undermine both 
formal restrictions on the right to appeal, and more general concepts of deference. 
At its widest, this lay understanding of reasonable guilt implies that a conviction is 
only safe if no reasonable adjudicative body, hearing the prosecution’s case today, 
as well as any arguments or evidence previously not advanced favourable to the 
accused, could fail to convict. This approach, which informs much investigative 
journalism, ”° shows no deference to the decision of the j jury who decided the case 
in question. And in showing such a lack of deference, it places pressure on the 
Court of Appeal to alter its usual relationship to the Crown Court, which is, as we 
have argued, a necessary part of its appeal function. 

We have written elsewhere a history showing how the Court of Appeal has had to 
deal with these pressures since its inception, and the role which such pressures have 
played both in the Court’s original creation, and its subsequent reforms.™ In the 
confines of this article, we intend to show how the need of an appeal court to show 
deference to the bodies that it supervises, and the difficulties of constructing and 
maintaining such relationships, serves to illuminate current developments in 
criminal appeals and criminal justice reforms in general. The current developments, 
which provide the most important challenges to this relationship, are fourfold. First, 
the introduction of the new referral body, the Criminal Cases Review Commission; 
second, the increasing importance of the European Convention on Human Rights as 
now enacted in the Human Rights Act 1998; third, the proposals to reformulate the 
division of responsibilities between the magistrates’ court, Crown Court and Court 
of Appeal and fourth, reducing the number of jury trials. 


43 Crmnal Appeal Act 1968, s 18. 

44 R v Kearley (No 2) [1994] AC 414. However, a reference from the Cnminal Cases Review 
Commission, or as previously from the Home Secretary, can be made on behalf of a person who is 
dead (R v Maguire [1992] QB 936). 

45 See the judgment of Lord Bingham CJ in R v Criminal Cases Review Commission Ex p Pearson 
(1999) 3 All ER 498. 

46 Although the figures vary from year to year, it would be fair to say that on average one third of leave 
applications for conviction appeals are granted, thus 2 out of 3 are rejected (Judicial Statistics 2000, 
Table 17, page 12). 

47 See K. Malleson, Review of the Appeal Process, Research Study 17 for the Royal Commission on 
Cnummal Justice (HMSO: London, 1993). 

48 This has been confirmed as a statement of Court of Appeal practice recently in R v Kansal [2001] 2 
Cr App R 601 (CA). However, the successful high profile Bentley appeal (R v Bentley (Derek) [2001] 
1 Cr App R 21) and Kansal demonstrate that the Court of Appeal are finding 1t difficult to retain this 
postmon in the light of referrals from the Criminal Cases Review Commission and the implications of 
tbe coming into force of the Human Rights Act 1998 (see discussion below, and the House of Lords 

in Kansal [2001] 3 WLR 1562). 

49 See Nobles and Schiff, n 38 above, ch 4. 

50 n 38 above 
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The Criminal Cases Review Commission 


The Criminal Cases Review Commission (CCRC) was introduced following the 
report of the Royal Commission on Criminal Justice, whose appointment was 
announced the day the Birmingham 6’s appeal was finally successful. The CCRC 
is supposed to rectify a widespread belief that the Court of Appeal is too reluctant 
to quash convictions, and the Home Secretary too reluctant to refer cases to the 
Court of Appeal. The Royal Commission’s view was that the Home Secretary’s 
reticence was the result of a constitutional conflict between the executive and the 
courts, with the executive reluctant to reach different conclusions from the Court 
on questions that were legal rather than political. Whatever the merits of this 
diagnosis,>! what the Royal Commission failed to recognise or consider, was the 
need for any appeal body which wishes to maintain a stable system of delegated 
decision making, to show deference to the ordinary practices and procedures of the 
first instance body. They proposed the creation of a new body for referring cases to 
the Court of Appeal, Pid was cla The anrarcat Mion 1 ACTi body 
should refer more cases than had the Home Secretary, in the belief that this process 
would help to overcome the perceived reluctance of the Court of Appeal to quash 
convictions. 

Concealed within this new institutional arrangement, and as yet unanswered, is 
the question of which body has responsibility for maintaining a stable working 
relationship with the bodies supervised via the process of appeal. To put this in 
terms of the analysis in this article: how is the function of appeal to be constructed 
out of a relationship of deference? What is to be the basis of that deference, and 
how is it to be legitimated and preserved at a level which ensures a workable 
relationship between the appeal body and the trial courts? On the face of the 
statute, this responsibility remains firmly with the Court of Appeal. Section 13(1) 
of the Criminal Appeal Act 1995 requires the Commission to limit the cases that it 
refers, to those which have a ‘real possibility’ of succeeding before the Court.*? In 
Pearson, the applicant, seeking judicial review of the CCRC’s refusal to refer her 
case, argued that the Commission should not seek to duplicate the standards of the 
Court when deciding whether to refer cases. If the Commission felt that there were 
grounds for a conviction being unsafe, they should refer the case, and let the Court 
of Appeal decide on the merits of the appeal. Had the applicant’s arguments been 
accepted, the Commission might have developed a role of putting pressure on the 
Court of Appeal to abandon its deference to the trial court system. In deciding the 
question of whether a conviction was, in the Commission’s view unsafe, the 
Commission would not have had to have regard to any of the devices whereby the 
Court insulates itself from interfering with the routine operations of the trial court. 
The Court usually insists that any new evidence or arguments were not available at 
trial (preventing prisoners from strategically withholding such matters at trial, and 
then using them on appeal). It will not usually grant leave to appeal out of time, 
after the law changes (thus preventing changes in procedures in trials leading to a 
review of all convictions obtained under the old procedures). It will not ordinarily 
allow an appeal without new evidence (thus ensuring that simple disagreement 


51 See R. Nobles and D. Schiff ‘The Criminal Cases Review Commission: Reporting Success?’ (2001) 
64 MLR 280. 

52 The authorisation reads: ‘that there is real possibility that the conviction, verdict, finding or sentence 
would not be upheld [by the Court of Appeal] were the reference to be made.’ Criminal Appeal Act 
1995, s 13(1Xa). 

53 n45 above. 
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with the verdict of a particular jury is not in itself grounds for appeal). None of 
these rules and practices is relevant if the Commission’s job is simply to look at 
each conviction afresh and ask itself whether, in its opinion, the conviction is 
unsafe. But adopting this attitude would result in referrals that represented a 
serious challenge to the authority of the Court of Appeal and its relationship to the 
trial courts. Media reporting on criminal appeals (a major factor in creating the 
climate of opinion that led to the creation of the Commission) would inevitably 
report the wide divergence between the Commission’s implicit verdict (that a 
conviction was unsafe) and the Court of Appeal’s view that, in accordance with its 
own practices (which often has more to do with their ability to maintain a workable 
system of trial than their own opinion as to whether they would have convicted on 
the current case against the appellant) the conviction remains safe. Thus, it was no 
surprise that the Court in Pearson approved of the Commission’s approach, which 
was not to decide on the safety of a conviction on a purely de novo basis, but to ask 
itself how the Court would react to a referral. 


Criminal appeals and the Human Rights Act 


Article 6 of Schedule 1 to the Human Rights Act 1998 (HRA) appears to offer 
challenges to the practice of criminal appeals. Applying the right to a fair trial has 
resulted in rulings in Strasbourg, now supplemented by decisions in the UK courts, 
on what constitute fundamental aspects of procedure whose breach threatens that 
right. Under section 2 of the HRA, these decisions have retrospective effect. This 
creates a difficult situation for the Court of Appeal: the prospect of having to 
review every decision involving a breach of Article 6 to see if the conviction can 
no longer be upheld. This is not an entirely new problem. The declaratory theory of 
the common law leads to circumstances in which every ruling on procedural 
irregularity by the Court of Appeal or House of Lords has implications for all 
previous cases that were decided on a different basis. Will this lead to a situation in 
which the Court of Appeal will be forced to abandon its deference to a large 
number of trials which, according to the standards of the time, were quite 
satisfactory, and declare the convictions unsafe. 

The first point to make about this threat to the current system of appeals is that it 
represents a potential influx of cases to the Court of Appeal, but not one in which 
the Court will be forced to overturn the convictions in question. The Court of 
Appeal in R v Davis, Rowe and Johnson™ has already made it clear that the fact 
that an appellant has experienced a breach of some procedure which forms part of 
his right to a fair trial does not, automatically, make bis conviction either unfair, or 
unsafe. So the threat facing the court is not the automatic quashing of large 
numbers of convictions, but the need to review a large number of convictions to 
see if the particular breach was so serious as to warrant the conviction being 
quashed. The second point is that this burden represents a serious challenge to the 
ability of the Court of Appeal to function. While it may be able to maintain a 
relationship of deference to jury verdicts, the potential work involved could be 
enormous. 

Prior to the Human Rights Act and the creation of the Criminal Cases Review 
Commission the Court of Appeal ordinarily dealt with this problem, as it arose as a 
result of changes in the common law, through its practice on granting leave. It 
would not ordinarily grant leave to appeal out of time in cases where the appeal was 





54 [2001] 1 Cr App R 8. 
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based on a change in the law applicable since the time of the case. The only formal 
exception to this was in cases where what had been considered criminal at the time, 
was found to be no longer a crime. This solution was not available to the Court 
with cases that were referred to it by the Home Secretary, as both time limits and the 
need for leave did not apply. However, such cases were few, and in the light of their 
small numbers, would not have severely threatened the Court’s relationship of 
deference to the jury if they had decided them not by reference to the standards 
applicable at the time of trial, but by reference to current standards. That said, when 
the Court of Appeal considered this issue in the referral of R v Ward, it nevertheless 
ruled quite unequivocally that it would apply ‘the standards of what was considered 
to be proper and regular at that time’.5° However, the main change dealt with in 
Ward was to rules about disclosure of evidence by the police and prosecution 
following the introduction of the Police and Criminal Evidence Act 1984, a 
statutory provision that, like most statutes, had only re effects. 

As recognised by the Court of Appeal in Kansal, combined effect of the 
creation of the Commission and the retrospective effect of the Human Rights Act 
and changes in the common law, may have created a situation in which the Court 
of Appeal is unable to restrict the number of appeals which it is required to hear to 
a manageable level.5® If the Commission, like the Home Secretary, is not required 
_ to consider the Court’s approach to the question of leave when referring cases to it, 
then the Commission could in theory refer every case, no matter how old, which 
involved breaches of Article 6 or the common law. The Vice-President, Rose LJ 
went so far as to invite the Commission to appear before it, so that the Commission 
could set out what it regarded as the ‘proper ambit of their discretion’ in referring 
cases to the Court following a change in the common law or a decision on the 
meaning of Article 6.°9 As the retrospective application of the Human Rights Act 
makes it very difficult for the Court of Appeal to refuse to apply retrospective 
changes to the meaning of what constitutes a fair trial, it will be difficult for the 
‘real possibility’ test to work, as discussed in Pearson, to protect the Court from 
having to deal with an overwhelming number of appeals. In effect, the Court is 
asking the Commission, as (in this area of the law) a de facto appeal body from the 
Court of Appeal, to show deference to the Court’s own practices to ensure that it 
can continue to carry out its tasks. While the hierarchy lay with the Court of 
Appeal, as in Pearson, this was not necessary. In this area the Commission is being 
asked to set out what should be its functions as an appeal body, with the Court of 

ing’ to it to show deference to the Court’s own function and 


responsibility for maintaining a workable system of appeals. 


Reformulating the division of responsibilities between the magis- 
trates’ court, the Crown Court and the Court of Appeal 


The basis for appeals from the magistrates’ court formed a substantial section of 
the recent Auld report on the Criminal Courts. Appeals can currently occur by 


55 R v Ayres [1984] AC 447; R v Graham [1997] 1 Cr App R 302. 

56 ee 

57 n48 above. 

58 ‘... the consequential prospective work-load for the CCRC and for this Court ıs alarmng.’ Or, as 
submitted by the Crown: ‘If references are made solely becanse of a change in the law they will be 
mumberless.’ (Kansal, n 48 above, 611 and 609) 

59 n 48 above, 610. 

60 <www.criminal-courts-review.org.uk>. For analysis of the Auld Report, see the April 2002 edition of 
the Criminal Law Review. 
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way of a re-hearing in the Crown Court, and thence to the Divisional Court of the 
Queens Bench Division on matters of law, or direct to the Divisional Court by way 
of case stated or through judicial review. Auld was particularly anxious to remove 
the right to a re-hearing before the Crown Court. In percentage terms, the right of 
re-hearing had not resulted in a substantial number of appeals: overall less than 1% 
of magistrates’ court decisions (on conviction and sentence) are appealed against. 
But the high rate of successful appeal (3,090 of 14,355 allowed in 2000, with a 
further 3,268 varied)®! is arguably evidence of a level of error that needs to be 
corrected through generous rights to appeal.®? But Auld did not feel that the burden 
of conducting annually about 14,000 appeals against conviction and/or sentence 
was justified. He argued for the removal of this automatic right to appeal by way of 
rehearing by claiming that the lack of deference represented by such full rights of 
appeal was no longer justified. “The right of appeal from magistrates’ courts by 
way of rehearing must have its origins in a general lack of confidence in the 
impartiality and competence of the old ‘police courts’, mostly manned by local 
worthies with little knowledge of the law, little or no training and not obliged, 
unless required to state a case, to explain their decisions’ .6 He recommended that 
appeal to the Crown Court should require leave from that court, and that it should 
no longer take the form of a rehearing, but should be limited to an appeal on the 
same basis as appeals from the Crown Court to the Court of Appeal: appeals on 
questions of law or other matters that make a conviction unsafe, or against sentence 
on the grounds that it was unlawful, wrong in principle or manifestly excessive. 
Auld considered maintaining the present system of appeals against sentence (as 
opposed to conviction) on the basis that the experience of magistrates in sentencing 
might assist a Crown Court judge (the appeal is held in front of a mixed bench of 
judge and magistrates) in deciding what sentence was appropriate. But he 
concluded that, when the issue was not whether the sentence was correct, but 
wrong in law or manifestly excessive, there was no need for the appeal body to 
duplicate the membership of the court appealed from. 

In keeping with reforms recently introduced in civil appeals (as described 
earlier), Auld also wanted the Court of Appeal to take over responsibility from the 
Divisional Court as the body formally responsible for overseeing the law and 
procedure applied by magistrates’ courts. This is to occur via a second right to 
appeal from the Crown Court to the Court of Appeal on matters of law, and the 
abolition of the right to ask for a case stated to be sent by the magistrates’ court to 
the Divisional Court, or to appeal to the Divisional Court by way of judicial 
review. Thus, routine supervision of magistrates’ courts would henceforth occur 
via appeals to the Crown Court, and general supervision (through appeals, which 
might be expected to operate as precedents) would occur through the second right 
to appeal to the Court of Appeal. In order to restrict second appeals to matters 
having implications for the system as a whole, the appellant should ordinarily be 
required to obtain leave from the Court of Appeal, which would not be given 
unless the appellant could show that their appeal raised ‘an important point of 
principle or practice, or that there was some other compelling reason for the Court 
of Appeal to bear it’. Auld acknowledged that the catch-all ‘compelling reason’ 
category would, in the criminal justice system, allow an appeal to the Court of 


—_——— 


61 Judicial Statistics 2000, Table 6.14, page 69 

62 See, for analysis of this ‘high rate of success’, K. Malleson and S Roberts, ‘Streamlining and 
Clarifying the Appellate Process’ [2002] Crim LR 272, 274-5. 

63 Auld Review, n 60 above, 617. 
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Appeal in those rare cases where the appellant could not point to any mistake in the 
conduct of his trial, but could nevertheless persuade those gi ving leave to appeal 
that there is a ‘lurking doubt’ as to the safety of the conviction. 

Auld believes that an increase in the responsibility of the Court of Appeal for 
general supervision requires it to resist the temptation to interfere too readily in the 
decisions of the courts that it supervises. In order to have the time required to 
prepare good quality judgments, it needs to reduce the number of appeals it is 
required to consider, which necessitates in turn that it shows greater deference to 
the courts that it has to supervise. In conviction appeals, the Court should support 
trial court judges’ robust case management and control of the trial, so long as this 
has not prejudiced the fairness of the trial overall, and thereby put the safety of the 
conviction at risk. Auld also singled out appeals against sentence (which far exceed 
the number of appeals against conviction) as an area where much greater deference 

needs to be shown, if the Court of Appeal is to be able to carry out the supervisory 
tole he envisaged for it. He urged the Court of Appeal to draw back from its 
present tendency in appeals against sentence from the Crown Court to ‘tinker’ with 
those sentences. He blamed the lack of deference in part on the temptation, after 
having gone through the process of reviewing a sentence, to substitute ‘the ‘right’ 
sentence’, rather than restrict itself to asking whether the sentence passed below 
was notoriously wrong. He also criticised excessive attempts to impose 
consistency, and the reporting of sentencing decisions which further encouraged 
such attempts at consistency, for the way in which this encouraged appeals based 
on fine distinctions. In an attempt to justify this increased deference in terms of the 
lower courts’ greater abilities (rather than the Court of Appeal’s need for more 
time to do other work) he urged that ‘more credit should be given than is 
sometimes done at present to the experience and judgment of first instance judges 
and magistrates, and also to the greater time and thoroughness they give to their 
sentencing decisions than is often possible in the Court of Appeal’. And in a 
remark which has particular significance for the ideas set out in this article, he 
admitted that the deference required could not be constructed through a statutory 
formula which sought to identify exactly when the Court of Appeal should 
interfere: ‘To stop tinkering is probably more a matter of judicial appellate culture 
that needs firm general guidance and regular reminder from the Lord Chief Justice 
and/or the Vice-President’. 


Reducing the number of jury trials 


One of the most controversial aspects of Auld’s Report is the reduced role that he 
envisages for the jury. In what are presently indictable offences, he proposes that 
defendants should have an option of trial by judge alone, along the lines of the 
Diplock courts in Northern Ireland. Either way offences should in future be 
allocated to the Crown Court or to the magistrates’ court (or to his proposed new 
District Court division comprising a judge sitting with two lay magistrates) at the 
discretion of judges rather than by the exercise of a defendant’s choice of trial. 
Auld also envisages cases in which the jury’s ability to deliver verdicts without 
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questions. As the Government has announced their intention not to implement his 
proposals for a reduction in the right to elect trial by jury, the discussion that 
follows (of the relationship between his proposals and rights to appeal) may seem 
otiose. However, given the frequency with which proposals of this kind are made 
(Auld’s own proposals came only months after the defeat of two earlier 
Government attempts to restrict the role of juries), it is worthwhile to consider 
briefly what the knock on effects of such proposals are for appeals. 

In the Northern Ireland context, in terrorism cases an unrestricted right to appeal, 
against conviction or sentence without leave, compensated for the loss of a right to 
trial by jury. If the right to elect jury trial were abolished in the UK, it would be 
difficult to insist on only a right of leave to appeal as a precondition to appeals 
from the magistrates’ court. Thus the reduction of the right to jury trial, if it had 
been enacted, may have been difficult to implement alongside other of Auld’s 
proposals. Auld wanted to reduce the number of appeals from magistrates, by 
introducing a requirement of leave. While it may be acceptable to impose a 
requirement of leave if the magistrates keep their present responsibilities, it may 
have proved more difficult to introduce this change (especially given the Northern 
Ireland precedent) if the defendant’s right to choose whether to be tried by jury 
were substantially curtailed. And regardless of the relationship between these 
changes and Auld’s desire to extend the requirement for leave in appeals from 
magistrates, the removal of the jury will (as it did in Northern Ireland) alter the 
nature of appeals. The Delphic quality of jury verdicts has made deference to its 
decisions a matter of necessity as well as a useful method of ensuring the finality of 
Crown Court verdicts. Reasoned judgements by judges and magistrates, and 
special verdicts by juries, provide greater potential for appeals. To quote one of the 
Diplock court judges: “You can see exactly with a judge where he has made 
mistakes — perhaps in recording what the witness has said, in missing a point and 
so on. In a jury case, you can’t tell whether a jury missed a point or was muddled 
over the facts or whatever’ .© 

Whether moving from juries to bodies who can give reasons for their decisions 
alters the opportunities and likely success of appeals depends, to a large extent, on 
what is required by way of reasons. Again, the example of Northern Ireland 
illustrates some of the issues. When dealing with practices which are regarded by 
the appeal courts with distaste, such as the use of supergrasses, the processes by 
which trial judges have reasoned from evidence to convictions have needed to be 
detailed, and have been subjected in turn to close examination on appeal. Outside 
of such areas, more traditional forms of deference, requiring less fully reasoned 
judgments, are likely to prove the norm. In an extensive study of the Diplock 
courts, it was found that obvious mistakes by judges on such fundamental matters 
as the burden of proof were overlooked on appeal on the basis that the judges could 
not possibly have meant what they said, when even a first year law student would 
know better. The appeal courts also refused to require judges to set out every 
logical step in the process by which they might have reached their decision, 
preferring to accept that a judge who prefers ohe explanation for an event must 
necessarily have considered and excluded others which are incompatible with it. 
The study also found appeal judges adopting the rhetoric and practices of civil 
procedure to justify their reluctance to question Diplock court verdicts: ‘1. The 


68 Onginally enacted in the Northem Ireland (Emergency Provisions) Act 1973. 
69 Quoted in S. Doran and J. Jackson, Judge Without Jury: Diplock Trials in the Adversary System 
(Oxford: Clarendon Press, 1995) 278. 
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judge’s finding on primary facts can rarely be disturbed if there is evidence to 
support it. 2. The appellate court is in as good a position as the judge to draw 
inferences from documents and from facts which are clear but even here must give 
weight to his conclusions’ .” 

While the Northern Ireland example suggests that moving from the use of juries 
to trial by judge (whether sitting alone or with lay magistrates) will cause little by 
way of strain on the system of appeals, an increased use of magistrates sitting alone 
might be expected to create greater difficulties in maintaining the necessary level 
of deference. While appeal judges may be reluctant to assess the credibility of 
witnesses in appeals from any tribunal, the fact remains that in the absence of a 
jury the appeal court can review such matters. This can be done either directly, by 
calling witnesses, or indirectly, by requiring the trial court to provide reasons for 
believing or disbelieving witnesses rather than allowing it to hide behind the bald 
statement that a particular witness lacked credibility. With the Diplock courts, it 

that the increased opportunities to intervene have been cancelled out by the 
forensic skill of trial judges, who have been able to construct reasons that have to 
some extent made their judgments appeal proof. Such levels of reasoning are 
unlikely to be forthcoming from magistrates’ courts. 

The above analysis should not lead to the conclusion that removing the 
defendant’s right to choose jury trial will not lead to a saving in resources. It is 
simply to point out that this change will have consequences and costs that Auld has 
not considered. In particular, it increases the strain placed on the system of appeals. 
Summary judgment by lay judges is more easily justified, even in cases resulting in 
a term of imprisonment, when the defendant has chosen this mode of trial. In the 
absence of that choice, there will be more pressure to conduct a vigorous review of 
convictions. In turn, this may go some way to remove the savings, which Auld 
expected to be made by the introduction of leave for appeal from magistrates’ 
courts, and the introduction of appeals by way of review rather than rehearing. 


The right to appeal as a human right 


The Human Rights Act 1998 can be expected to increase the number of appeals, 
and place strain on the relationship between appeal courts and inferior bodies, at 
least until such time as a stable body of jurisprudence develops as to the meaning 
in domestic law of the various rights specified in the Act. While it has been said 
that the Human Rights Act gives rise to no free-standing rights, the duty of 
domestic courts to exercise their law making powers so as to give effect to 
convention rights offers the possibility of major shifts in substantive and 
procedural law. And regardless of the size of changes that eventually result, the 
existence of such possibilities makes it harder for appeals to be restricted in the 
meantime. We have already commented on the clearing of the decks which has 
taken place in the civil justice system of appeals, in the dockets of the Court of 
Appeal and the House of Lords, that may help those courts to cope with the number 
of appeals based on human rights arguments that can be expected. Aside from the 
general impetus to appeals created by the prospect of a period of unsettled law, 
what other effects may the Human Rights Act have on the general system of 
appeals? 





70 ibid 282. 
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The right to appeal is not found explicitly in the Human Rights Act or the 
European Convention on Human Rights. Additionally, there is no right to an 
appeal in a civil matter (although there is in relation to criminal matters?!) in any of 
the Protocols to the European Convention on Human Rights or other general 
international Human Rights instruments.” However, as already noted, indirectly 
the interpretation of fair trial rights (Article 6) might promote interests associated 
with civil as well as criminal justice that might otherwise be unprotected. Indeed, a 
large jurisprudence has been developed by the European Court and, formerly, the 
European Commission of Human Rights about the requirement to exercise control 
over administrative decision-making, including tribunals, in order to satisfy the 
requirements of Article 6. However, that jurisprudence appears to be rather 

ic rather than principled, and reflects the focus of this article, that of the 
need to show deference to the inferior decision-maker, especially with regard to 
their fact-gathering responsibilities. 

The state of the Strasbourg jurisprudence means that it is not possible to say with precision 
when less than complete determination of factual issues will suffice. But it is possible to 
identify certain pointers in the existing Strasbourg case law which indicate the extent to 
which the Article 6 ‘independent and impartial’ tribunal may accord to the primary fact 
finding administrative body the deference that an appellate court would accord to a court of 
first instance. 


The jurisprudence, despite its somewhat arbitrary character, nevertheless 
demonstrates that there are clear limitations on the application of Article 6.74 
Restrictions on rights to appeal, such as time limits, have been upheld as long as 
they are reasonable and have been made known; but there remains some scope for 
questioning whether time limits are reasonable. Even though any right to appeal 
may be satisfied by a hearing considering whether leave to appeal should be 
granted, and such hearings do not have to comply with all fair trial rights, such as 
those of a public hearing or oral argument, this depends on the nature of the 
questions that the appeal court is deciding.’ Thus, for example, in Helmers v 
Sweden”® the refusal of the applicant’s request for an oral hearing before the 
relevant Court of Appeal in relation to his defamation case, was deemed to be a 
violation of Article 6(1). 


71 Art 2 of Protocol 7 to the European Convention (to which Britain is not a signatory) states: Everyone 
convicted of a criminal offence by a tribunal shall have the right to have his conviction or sentence 
reviewed by a higher tribunal’. 

72 There is a right to appeal in criminal cases in Art 14(5) of the International Covenant on Civil and 
Political Rights 1966. ‘Everyone convicted of a cnme shall have the right to have bis conviction and 
sentence reviewed by a higher tribunal according to law’. On tbe limitation of this nght to criminal 
matters, see the Human Rights Commuttes decision in IP v Finland (450/91, Official Records of the 
Homan Rights Commuttee 1992/93, Vol Il, 584) 

T3 S. Grosz, J. Beatson and P. Duffy, Human Rights: The 1998 Act and the European Convention 
(London: Sweet & Maxwell, 2000) 127-28. Apart from this particular example, it could be argued 
that the significant doctrine of ‘margin of appreciation’ in the European Court's decisions is itself one 
of deference ~ an attempt by the Court to allow it to operate as a workable system of appeals from the 
decisions of domestic courts. 

74 Even on the criminal side the interpretations already given to far trial rights by the European Court of 
Homan Rights suggests that applicability of such rights to a right to appeal is necessarily limited. Far 
example, the possibility of a penalty for a frivolous appeal, in the form of loss of remission time (see n 
11 above) does not in itself contradict the right to a fair trial (Monnell and Morns v UK (1988) 10 
EHRR 205). However there us some possibility that fair trial rights might require legal md or 
assistance for an appeal, but only where the penalty is severe (serious cases) and the entirety of the 
proceedings makes this paramount (perhaps where an appeal court can substitute a conviction for a 
different offence). 

75 See Ekbatan: v Sweden (1991) 13 EHRR 504. 

76 (1993) 15 EHRR 285. 
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Despite the limitations of the ‘right to appeal’ as a human right, particularly in 
relation to civil matters, Article 6, the right to a fair trial, is likely to have its 
greatest impact on the general relationship between the appeal courts and the 
bodies whom they must supervise. As such the Human Rights Act 1998 has some 
potential to undermine the current reforms to both civil and criminal justice. For 
example, rigid time limits for may fall foul of article 6. The case of Perez de 
Rada Cavanilles v Spain 19987 demonstrates that time limits applied rigorously 
might restrict or reduce a person’s right to a fair trial. And generally, once an 
appeal system has been set up rights to a fair trial apply to it.78 Thus, for example, 
where the possibility of an appeal is dependent on a written judgment of a lower 
court, it will be breached where an appellant is deprived of the opportunity because 
the lower court failed to give a written judgment. Such a failure might be both a 
breach of the right to a fair trial and, in addition, a breach of the right to appeal 
‘according to law’.79 


Conclusion 


In view of the fact that human rights documents fail to acknowledge a right to 
appeal in civil matters, and give it only a limited meaning in criminal ones, why 
should one speak of a right to appeal? We would argue that such rights arise, 
indirectly, out of the functions served by appeal processes within domestic legal 
practice. The notion of an inferior tribunal points to the need for review by a 
superior one: there will be a right to appeal. But while the existence of such a right 
is difficult to resist without abandoning the inferior/superior opposition, the content 
of that right requires one to consider the opportunities given to persons aggrieved 
by legal decisions (civil and criminal) to have those decisions annulled or amended 
within domestic jurisdiction. These opportunities are determined, in workable 
systems of appeal, through the construction of stable relationships of deference 
towards inferior decision-makers by appellate bodies who have hierarchical 
authority over them. The content of these relationships gives substance to what it 
means to have a right to appeal. Formal constraints such as time limits, law-fact 
distinctions and requirements for leave point to, but do not fully capture these 
relationships, relationships that cannot be wholly expressed through verbal 
formulae. There is almost always some discretion to allow appeals out of time, 
facts can become questions of law, leave can be granted. Moreover, the legal rules 
that set out these opportunities are underscored by a rhetoric that cannot directly 
address the need for appeal bodies to have a stable and workable relationship with 
the bodies they supervise. For example, while the need for a leave requirement to 
appeal may be prompted by the number of cases that an appeal court can expect to 
deal with in any year, the conditions for granting leave are not articulated by 
reference to a numerical quota. Deference, as a practice, cannot be reduced to 
rules. Within the legal system, its rules and standards cannot directly address the 
need for restrictions to the right to appeal that result in workable relationships 


77 As noted in [1999] EHRLR 208. 

78 Monnell and Morris, n 74 above 

79 Inrelahon to a criminal case, this broad challenge to the jurisdiction and legitimacy of an appeal court 
has been set out by the United Nations Human Rights Committee in interpreting Art 14(5) of the 
Intemational Covenant of Crvil and Political Rights 1966 (n 72 above) in a number of cases, for 
example, Henry v Jamaica (230/87, Official Records of the Human Rights Committee 1991/92, val I, 
375). 
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between appeal and inferior bodies. An appeal court’s judgements can only be 
made by reference to standards such as legality and justice, which then result in 
sustainable levels of appeal. But this relationship between legality and justice on 
the one hand, and deference and sustainable levels of appeals on the other, is a 
difficult relationship to maintain. 

Indeed recent reforms and reform proposals in the UK point to the difficulties of 
maintaining these relationships. In criminal justice, in dealing with serious crimes, 
there is pressure to offer appeals that amount to a rehearing of issues without 
showing deference to the trial court. This pressure has implications for the future of 
recent reforms of the institutions for appeal, as well as the regularly proposed, but 
as yet not enacted, suggestion to reduce the number of offences that can be tried by 
jury. While public perceptions of justice make it difficult to construct stable 
relationships of deference in criminal justice, civil justice does not share this 
feature. There is no similar public pressure for substantive rights to appeal to 
remedy incorrect decisions (‘miscarriages of justice’). In civil justice, internal 
concerns with access to justice and the ability of the Court of Appeal to carry out 
its law making functions have Jed to a restructuring of the rights to appeal. Appeals 
as of right from the County Court to the Court of Appeal have been replaced with 
appeals to the High Court. The increased status of the High Court, and the Court of 
Appeal’s willingness to defer to it on questions of law, is signalled in the new 
grounds of leave for second appeals. This dubbing down of formal rights to appeal, 
with appeals to the High Court being substituted for appeals to the Court of 
Appeal, and new requirements of leave being introduced, has passed largely 
without public comment, or interest. Whether these reforms work will depend on 
whether the reduction in formal rights is accompanied by changes in attitudes to 
the supervised bodies or, in terms of the quality highlighted throughout this article, 
to the presence of increased deference. 

The need for hierarchical bodies to supervise inferior ones, and at the same time 
to routinely show deference to them points to one of the sources of the instability 
of modern legal systems. The need to limit the right to appeal, a need that varies 
with particular institutions’ configurations of cost, personnel, culture etc, cannot be 
directly articulated within law. If unworkable relationships are to be addressed, the 
right to appeal (what counts as a remedial error and what procedures exist to 
correct it) has to be regularly amended to take account of current circumstances. 
Achieving co-ordination by reference to rules, standards and practices that do not 
directly address the need for this is not an easy task.®? 


80 Nor, of course, one limited to the law. Consider the difficulties of co-ordinating health care to the 
requirements of budgets. 
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Autonomy, Guardianship and Mental Disorder: One 
Problem, Two Solutions 


Genevra Richardson* 


The law in England and Wales governing both the provision of medical care in the 
case of adults with incapacity and the provision of care and treatment for mental 
disorder presents serious problems for the principle of patient autonomy. The 
adult with incapacity has no competence either to consent to or to refuse medical 
treatment but the law provides no statutory structure for substitute decision 
making on that adult’s behalf. On the other hand the law does allow a person with 
mental disorder to be treated for that disorder despite his or her competent 
refusal. The nature of these inconsistencies is considered and the implications 
which flow from the singling TORNE OO EN OTET E A ala a eed 
to experience in two Australian jurisdictions. The current proposals for reform of 
the Mental Health Act are then considered in the light of the conclusions drawn. 


Introduction 


Mental disorder is common. Most of us will experience some form of mental 
disorder either in ourselves or in those close to us at some stage in our lives. For 
some that disorder will lead to a reduction in mental competence and to an inability 
to make decisions about health care and treatment, for others decision-making 
competence will be unimpaired. In the first event we might expect the law to 
provide for substitute decision-making in the affected person’s best interests, while 
in the second we might assume that the person’s competent decisions would be 
respected. Legal reality in England and Wales, however, fails to match these 
simple expectations and assumptions. The provision of health care and treatment 
for incompetent adults in general is left to the uncertainties of the common law: 
there is no formal structure for substitute decision-making. Special statutory 
provision is available only for the care and treatment of mental, not physical, 
disorder, and here special principles apply which permit treatment to be given 
against the competent wishes of the patient. This paper tries to draw out some of 
the implications of this confused approach to adult incapacity in general and 
mental disorder in particular, to learn from practice elsewhere and to consider the 
current programme for reform. But first it is necessary to examine some underlying 
concepts and their relationship to mental disorder. 


* Queen Mary, University of London I should like to thank all those in Victoria and New South Wales 
who gave so generously of their tme, m particular Terry Carey and Spencer Zifcak without whose help I 
would have been lost. I would also like to thank Jill Peay for her wise and thoughtful comments on an 
cartier draft of this article. 
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The Principle of Autonomy 


Respect for autonomy is now well established as one of the fundamental principles 
of bioethics.! Traditionally, autonomy relates to the capacity of individuals to 
pursue their right to self-determination and is said to require three essential 
elements: agency, independence and rationality.2 Agency implies an awareness of 
oneself and one’s goals. Independence in this context connotes an absence of 
controlling influences which could force the individual to act against his or her 
wishes, and rationality refers to the ability to reflect critically on one’s own desires 
and beliefs. Understood in this sense, autonomy is often regarded as lying in 
opposition to medical paternalism, and thus in opposition to the principle of 
beneficence? from which paternalism flows. Indeed for traditional bioethics this 
potential conflict between autonomy and beneficence poses a central dilemma and 
requires a balance to be struck between the patient’s right to choose, and thus to 
refuse, and the doctor’s desire to cure. 

Although the particular value of autonomy within a modern pluralist society is 
still widely recognised,‘ the traditional, highly individualistic, interpretation is now 
being challenged in favour of a more contextual and relational approach. Some 
commentators argue that autonomy should place more emphasis on the intrinsic 
value of persons rather than on the free choices they make.* Others claim that 
autonomy should not be seen in the primarily negative terms of non-interference 
but as something to be nurtured and aspired to, medical intervention should be 
designed to help attain and enhance autonomy not to threaten it. Autonomy in this 
sense does not adhere to the individual in a vacuum but is made possible by our 
social relationships.® 

Whichever approach is preferred, some notion of autonomy which emphasises 
the principle of respect for individuals and the values they pursue and cherish is 
central to the ethical conduct of medicine. Unfortunately, such a simple principle 
can give rise to considerable difficulties when applied to certain areas of medicine, 
including most particularly the treatment and care of mental disorder. 


Competence 


It is in relation to the individual’s right to consent to or to refuse medical treatment 
that the principle of autonomy plays possibly its most significant role in practice. 
Respect for autonomy demands respect for the treatment wishes of the individual: 
the individual must have the right to decide whether to accept or to refuse the 
treatment offered. However, not all people are competent to make such decisions 
all the time and, in UK law at least, only competent decisions demand our respect 


1 T. Beauchamp and J. Childress, Principles of Biomedical Ethics (New York: Oxford University Press, 
2001). 

2 B. Miller, ‘Autonomy’ in L. Becker and C. Becker, Encyclopaedia of Ethics (New York: Garland 
Publishing, 1992) 215-220. 

3 Seo the definition of beneficence in n 1 above. For further discussion see S. Wear, Informed Consent, 


University Press, 1998) 

4 E Pellegrino and D. Thomasma, The Virtues in Medical Practice (New York Oxford University 
Press, 1993). 

5 J. Bergema and D. Thomasma, Autonomy and Clinical Medicme (Dordrecht Kluwer Academic 
Publishing, 2000). 

6 M. Verker, ‘A Care Perspective on Coercion and Autonomy’ (1999) 13 Bioethics 358. 
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because only they reflect a person’s free will.” Formally then, the question of 
competence becomes crucial but in practice it is often little more than a formality 
because in the vast majority of cases there is no reason to doubt the person’s 
competence. Indeed, with regard to adults the law in the UK makes an assumption 
of competence.® At the other extreme there will be occasions where competence is 
irrefutably absent, as in the case of an unconscious accident victim. However, in 
some areas of medical practice the issue of competence can become highly 
significant, making it necessary to investigate the term further.’ 

Competence can be used in a general sense to describe a competent person, or it 
can be task specific. A person can be competent to drive a car but not to perform 
surgery, to dress herself but not to write a will. A person can also be described as 
competent to make decisions but the nature of the skill, knowledge and experience 
necessary will vary depending on the subject matter of the decision. Thus J may be 
competent to decide between brands of coffee but not between investment 
opportunities. A person may also be competent to make decisions about her own 
health care and treatment, because with the necessary information and help she is 
competent to chose between options. But does a competence to make one health 
care decision invariably cover all such decisions? If a person is competent to 
decide whether to take an aspirin is she also competent to decide whether to accept 
surgery to remove a tumour from her brain? Are the skills required to make the 
decision the same, provided the necessary information is given in an appropriate 
form? 

While principle might suggest that the competence required in relation to both 
decisions is the same, in practice the desire to differentiate between decisions can 
be very strong, particularly in relation to the decision to refuse treatment. The 
competence required to consent to taking an aspirin may be judged in practice by 
identical standards to those used to judge refusal, but in relation to life-saving 
surgery competence to refuse is likely to be tested with much greater rigour than 
competence to consent. While the modern medical profession may recognise and 
respect the principle of autonomy, the principle of beneficence and the desire to 
promote well-being will also exert a powerful influence.!° There is an 
understandable reluctance to let people deteriorate and die. In practice, then, 
competence may not be related solely to the task or to the decision, but may be 
judged also according to the outcome, the greater the anticipated risk the higher the 
standard of competence required. Thus, a balance will be reached between 
autonomy and beneficence and it is likely that, in any given case, medical culture 
will play a significant role in the calculation of that balance. Across countries and 
across medical disciplines the relative weight accorded to autonomy and 
beneficence will vary. Psychiatrists treating the elderly might incline towards 
beneficence while surgeons and anaesthetists treating sports injuries may elevate 
autonomy. 

The idea that the assessment of competence should take account of outcome, 
should be risk related, whether in relation to mental or physical disorder attracts a 
number of different reactions. In the first place there are those who take the view 


7 Arguably, only legally competent decisions reflect the three essential elements described above. 

8 Re T (Adult: Refusal of Treatment) [1993] FLR 95, and ses now Ms B v An NHS Hospital Trust 
[2002] EWHC 429 (Fam), per Butler-Sloss LJ para 28. 

9 In addition to the treatment of mental disorder, these areas include the provision of care to those with 
learning disabilities, to the elderly and to children 

10 Canes Cbs UE ee es 
(Cambridge: Cambridge University Press, 1989). 
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that the consequences of the decision should be taken directly into account when 
competence is assessed. The competence required to refuse treatment with possibly 
fatal results would therefore be set at a higher level than that required to accept the 
same treatment.!! For the so-called externalists such asymmetry between consent 
and refusal is entirely acceptable because most treatment proposals are assumed to 
be in the patient’s best interests and therefore any refusal to accept treatment 
should be tested most carefully.!? In contrast there are those who take the so-called 
internalist view and maintain that competence should focus solely on the decision 
rather than the outcome.!3 Nonetheless some internalists are content to accept an 
asymmetry between consent and refusal, arguing that life and death decisions 
require a higher level of cognitive skill than decisions which carry less profound 
consequences.!4 Finally, Buller has expressed concern about any approach, 
whether internal or external, which makes risk relative to the assessment of 
competence itself.!5 For Buller the real problem lies in introducing a 
consequentialist analysis too early. In his view competence should be determined 
first before any attempt is made to strike a balance between autonomy and 
paternalism in the identification of the patient’s best interests. It is in effect a two 
stage approach: stage I, does the individual have the necessary decision-making 
competence? If not, stage IL, what form of medical intervention is indicated in his 
or her best interests? If decision-making competence is present the individual’s 
decision is respected and stage II is never engaged. 


Autonomy, competence and mental disorder 


While the principle of autonomy is applicable across the whole field of medical 
practice, discussion of the nature of competence has primarily taken place in 
relation to end of life decisions (where the desire to include outcome directly in 
any assessment is very strong) and in the context of substitute decision making in 
relation to children, elderly patients, or those with learning disabilities. For the 
purposes of this paper it is the analysis of competence in relation to the provision 
of health care for incompetent adults generally that is the most relevant. Here the 
debate has encompassed not only the definition and assessment of competence, but 
also the relevance of advance directives, the nature of the framework best suited to 
providing substitute decisions concerning medical care on behalf of incompetent 
adults, and the basis on which such decisions should be made.!6 In many 
jurisdictions special substitute decision-making structures, or guardianship bodies, 
have been established in order to take decisions on behalf of adults who lack the 
necessary competence. Typically, although such bodies will act paternalistically to 
authorise interventions designed to protect the person from harm or neglect, they 


11 Seo Re T [1993] and Ms B [2002], n 8 above, and Re MB [1997] 2 FLR 426. 

12 Seen 10 above. 

13 Seo M. Wicclair, ‘The Continuing Debate Over Risk-Related Standards of Competence’ (1999) 13 
Bioethics 149; I. Wilks, ‘The Debate Over Risk-Related Standards of Competence’ (1997) 11 


Legislation 
Issues and Problems’ (2001) 24 International Journal of Law and Psychiatry 117. 
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will only do so when that person lacks the competence to reach those decisions 
herself. The definition and assessment of competence is therefore crucial. Thus, at 
the level of rhetoric guardianship structures are set within a framework designed to 
respect and enhance personal autonomy: the balancing of autonomy and 
beneficence occurs only after incompetence is established. But, as Carney points 
out, ‘in adult guardianship the clash between autonomy and paternalism is never 
far below the surface’.!7 

Guardianship structures of this sort are usually established to act for those who 
lack competence for whatever reason, including mental disorder.!® Thus, where 
mental disorder leads to a loss of competence, substitute decision-making may be 
provided by a guardianship body within a framework more or less respectful of 
personal autonomy. Typically such substitute decision-making structures provide 
for all decisions in relation to both mental and physical health care. However, in 
many jurisdictions additional powers of intervention, beyond those provided by 
guardianship, are provided in the case of treatment for mental disorder. These 
powers, which may be exercised despite the retention of competence by the 
individual, are specifically designed to overrule personal scum by allowing 
treatment for mental disorder to be given to patients against their competent 
wishes. Traditionally the ethical basis of these powers has not been questioned. It 
has been assumed either that the threat posed to others by those with mental 
disorder is sufficient to justify intervention, or that the disorder has such a direct 
effect on the judgement of the person that normal notions of competence can no 
longer be applied.!9 However it is no longer possible simply to accept these 
assumptions. In the first place, while there is certainly some link between mental 
disorder and violence to others, that connection is significantly weaker than we are 
frequently led to believe.” People with mental disorder are much more likely to be 
a danger to themselves than to others. Secondly the assumption that people with 
mental disorder will lack the judgement necessary for competent decision making 
appears to be based on a very rigid notion of judgement to which few would now 
subscribe in this context. Rationality may still be seen as an essential characteristic 
of autonomy but the meaning now given to the term no longer implies an objective, - 
external, standard.?! While some people with mental disorder will no doubt lack 
rationality or judgement, by any definition, many will not and it is the growing 
realisation that people with mental disorder are still capable of considered 
judgement that has cast doubt on the old assumptions.” 

Thus, increasingly in recent years the issue of personal autonomy has been raised 
directly in relation to treatment for mental disorder. In particular the realisation 


17 T. Camey, ‘Re-Mixing “Access”, “Advocacy”, “Empowerment” and “Protection”’ (forthcoming) 
9. 


18 See, for example, the recent Scottish statute, Adults With Incapacity Act 2000. 

19 Ses for example, the discussion in the Percy Commission Report, Report of the Royal Commission on 
the Law relating to Mental Illness and Mental Deficiency 1954-57 (1957) Cand 169 pera 314, and in 
n 10 above. 

20 See eg P. Bowden, ‘Violence and Mental Disorder’ in N. Walker, Dangerous People (Oxford: 
Blackstone Press, 1996); P. Taylor and J. Gunn, ‘Homicides by People with Mental Illness: Myth or 
Reality’ (1999) 174 British Journal of Psychiatry 9, and G. Pearson, ‘Madness and Moral Panics’ in 
N. Eastman and J. Peay, Law Without Enforcement (Oxford: Hart Publishing, 1999). 

21 Sa 

22 See C. Brabbins, J. Butler and R. Bentall, ‘Consent to Neuroleptic Medication for Schizophrenia’ 
CS) TE Braak Jowai o7 Piychiary SAN T: Kitamura et al, ‘Image of Psychiatric Patients’ 

to Give Informed Consent in Japan. I’ (1999) 22 International Journal of Law and 
Psychiatry 45, and Y. Melamed et al, ‘Clinical Assessment of Competency to Consent to Psychiatric 
Hospitalsiation’ (1999) 22 International Journal of Law and Psychiatry 55 
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that many patients with mental disorder retain the competence necessary to make 
treatment decisions has triggered debate on whether, and in what circumstances, 
those competent decisions should be respected, particularly when they involve the 
refusal of proposed treatment. Indeed there is a significant body of opinion which 
would deny the right to treat a mentally disordered person for that mental disorder 
against his or her competent wishes.24 According to such a view mental health care 
should be provided according to the same principles, including respect for patient 
autonomy, as those which cover all other forms of health care. Thus those suffering 
from mental disorder should be able to refuse treatment for that disorder if they 
wish, provided they retain the necessary competence, just as they can refuse 
treatment for physical disorder. Similarly, once competence is lost, treatment for 
mental disorder should be available on the same basis as that on which it would be 
available for physical disorder. Such an approach would avoid discriminating 
against mental disorder by applying the principle of autonomy consistently across 
mental and physical disorder. 

At present the law in England and Wales is unusually inconsistent and 
discriminatory in the way it deals with questions of competence and patient 
autonomy with regard to mental disorder. In the first place, unlike many other 
European and Commonwealth jurisdictions, England and Wales makes no special 
statutory provision for substitute decision making in the field of health care 
generally on behalf of those adults who lack competence. Health care decisions, 
with the exception of those relating to children, are still governed primarily by the 
common law, where the rhetoric is based on respect for the principle of patient 
autonomy. Competent decisions are to be respected, even if they involve the 
refusal of treatment with potentially fatal consequences to the individual.?’ If, 
however, the person is deemed to be incompetent the common law allows 
treatment to be given in that person’s best interests.28 So, in theory at least, the 
common law does adopt a two-stage approach in relation to treatment for both 
mental and physical disorder, and delays the balancing of autonomy and 
beneficence until after a finding of incompetence.” By contrast, the current 
statutory framework relating to treatment for mental disorder has no such rhetoric 
of autonomy. The Mental Health Act 1983 permits a person suffering from a 
mental disorder of the necessary degree of severity to be detained in hospital and 
treated for that disorder against her competent wishes. No assessment of 
competence is required. Although the wishes of the patient may be relevant to the 


23 M. McCubbin and D. Weisstub, “Toward & Best Interests Model of Proxy Decision Making for 
Incompetent Psychiatnc Patients’ (1998) 21 International Journal of Law and Psychiatry 1, where 
they describe the debate conceming the propriety of involuntary treatment for mental disorder as the 
most heated argument of the last 20 years. 

24 G. Smnmklec and F. Holloway, ‘Reform of the Mental Health Act Health or Safety’ (2000) 177 
British Journal of Psychiatry 196; A. Zigmond and A. Holland, ‘Unethical Mental Health Law: 


See, in particular, Re C (Refusal of Medical Treatment) [1994] 1 FLR 31, and Ms B [2002] n 8 above. 
Re F (Mental Patient: Sterilization) [1990] 2 AC 1 and Re SL (Adult Patient) [2000] 2 FCR 452. 
However the common law does allow the standard of competence to be related to the consequences of 
the decision, Re MB, n 11 above and Ms B, n 8 above. See below for further discussion. 

Mental Health Act 1983, s 3. 
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treatment decision taken on her behalf, statute allows that decision to be driven by 
beneficence and social protection, patient autonomy is only one of a number of 
factors to be considered. Thus, while the common law grants patient autonomy a 
central role in relation to both physical and mental disorder, in relation to treatment 
for mental disorder of sufficient severity statute requires patient autonomy to cede 
to the values of paternalism and social protection. It was suggested above that the 
i justification for this statutory approach originated in the now contested 
belief that mental disorder equates to loss of judgement. It is therefore interesting 
to note that the statutory powers of compulsion are limited to treatment for mental 
disorder, compulsory patients can still refuse treatment for physical disorder: 
judgement, it seems, is lost in relation to treatment for mental disorder only. 

The present government is formally committed to reform in relation both to adult 
incapacity in general and to mental disorder. There are proposals for the 
introduction of a substitute decision-making structure for mentally incapacitated 
adults and for the reform of mental health legislation.2! However, at present there 
is little prospect that the two will be fused. Treatment for mental disorder will 
continue to be singled out as warranting special restrictions on the autonomy of the 
individual. While the possible justifications for this neglect of patient autonomy in 
the case of mental disorder remain controversial, they have been addressed directly 
elsewhere.*? This paper will attempt instead to move the debate forward by 
focussing on the implications that flow from maintaining a separate structure for 
mental disorder. In the next section some of the problems of definition and 
demarcation that have to be faced within the current law will be described. The 
third section will then look at how such difficulties are dealt with in two overseas 
jurisdictions which share a common law tradition but where separate adult 
guardianship structures are in place. The final part returns to the government’s 
current reform programme to consider how, if at all, it might deal with questions of 
autonomy, and how far it might manage to meet the problems posed by retaining 
special powers of intervention in the case of mental disorder. 


Demarcation within the current structure 


As explained above the law in England and Wales, like that in many other 
jurisdictions, does single out mental disorder and does impose special restrictions 
on the autonomy of those who suffer from it. An examination of the criteria for the 
imposition of these restrictions contained within the 1983 Act suggests that the 
formal justification is to be found in a combination of paternalism, the desire to 
protect the patient, and social protection, the desire to protect others. Under the 
provisions of that Act a person may be detained and treated in hospital if she is 
suffering from a mental disorder to a nature or degree which makes it appropriate 
for her to receive treatment in hospital, and such treatment is necessary either in 
the interests of her own health or safety or for the protection of others. In addition 
to the fundamental questions this may raise in terms of principle, the singling out 
of mental disorder presents more immediate problems of definition and 


31 For the response of the Lord Chancellor's Department to the Law Commission's Report, n 16 above, 
see Who Decides? (London: HMSO, 1997) Cm 3803 and Making Decisions (London: HMSO, 1999) 
Cm 4465. For current proposals for mental health see the White Paper, Reforming Mental Health Act 
Parts I and II (London: HMSO, 2000) Cm 5016. 

32 G. Richardson, ‘Reforming Mental Health Laws: Principle or Pragmatism’ (2001) Current Legal 
Problems 415. 
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demarcation. Distinctions have to be drawn between those who suffer from mental 
disorder to the extent that attracts special powers of intervention and those who do 
not, and between mental disorder which attracts special powers and physical 
disorder which does not. 


Formal/informal 


While the 1983 Act provides powers for the compulsory care and treatment of 
those with mental disorder it only applies to those who fulfil the relevant statutory 
criteria. The vast majority of those who suffer from mental disorder are not treated 
under such powers. Since the publication of the Percy Report in 1957 the aim has 
been to restrict the use of compulsory powers to those for whom there is no 
alternative means of providing care.? Thus, the vast majority of mental health 
patients receive care under the normal principles of the common law. Those who 
retain the competence to consent to care and treatment do so, and those who lack 
that competence receive treatment in their own best interests under the common 
law principle of necessity, unless compulsory powers are invoked. Although 
simple to state, this distinction between those patients who receive care and 
treatment for mental disorder under statute, formal patients, and those who receive 
such care under the common law, informal patients, can give rise to difficulty in 
practice. 

In the first place there is the issue of coerced consent: those who are being dealt 
with informally because they are apparently consenting to treatment may be doing 
so simply because they fear the imposition of compulsion under the 1983 Act if 
they refuse. In such circumstances consent cannot be seen as representing the truly 
autonomous wishes of the individual, it is not independent in the sense adopted 
above. Arguably this issue is unavoidable once any power to treat in the absence of 
consent is provided. 

Secondly there are those who lack competence and in relation to whom the Act is 
not invoked. It is now clear, since the Bournewood decision, that for these patients 
the common law can provide authority to both detain and treat.” On the face of it 
this informality is to be welcomed but with informality, at present, comes an 
absence of effective safeguards, the so-called Bournewood gap. When individuals 
are dealt with under the Act specific safeguards are available in relation to both 
detention and treatment: whereas the common law requires merely that the care and 
treatment of a person lacking competence be in that person’s best interests.** A 
comparison between the safeguards provided by the two systems is commonly 
thought to reveal the statutory safeguards as clearly superior, but such a conclusion 
is not so obvious if the scope of the statutory safeguards is taken into account. 

It is relevant here to refer back to the discussion at 705 above and to distinguish 
between the assessment of competence itself, and the subsequent balancing of 
autonomy and beneficence which must occur in order to determine the nature of 
the intervention once competence is lost. For ease of expression these two 
decisions will be referred to as stage I and stage II respectively. With that 
distinction in mind the safeguards relating to detention will be considered first. 


33 n 19 above. 

34 R v Bowrnewood Community and Mental Health Trust, ex parte L [1998] 3 All ER 319. 

35 For further discussion see P. Fennell, ‘Doctor Knows Best’ (1998) 6 Medical Law Review 322, and J. 
Hodgson ‘Detention, Necessity, Common Law and the European Convention’ (1999) Journal of 
Mental Health Law 23. 
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A person who is detained in hospital under the 1983 Act has regular access to the 
Mental Health Review Tribunal (MHRT) to determine the legality of his or her 
continued detention.» While many criticisms may be made of the quality of 
MHRT decision-making, the delays experienced, and the dearth of the tribunal’s 
powers in certain respects, access to the tribunal does provide a real safeguard 
against detention in the absence of statutory justification.37 However, access to a 
tribunal provides no direct review of a patient’s competence or lack of it since 
incompetence is not a requirement for the imposition of statutory powers. It 
therefore provides no stage I safeguard. The informal patient who lacks 
competence and whose ‘detention’ in hospital is justified under the principle of 
necessity, by contrast, would have no access to the tribunal and could only bring an 
action in private law, for example, for false imprisonment. Indeed there is a strong 
argument that the absence of any more effective remedy constitutes a breach of 
article 5(4) of the ECHR.*8 While no attempt is made here to justify the absence of 
effective safeguards under common law, it is relevant to appreciate that in theory at 
least the private action would provide some check on the determination of 
incompetence and thus some review of the stage I decision. If the patient were 
found to be competent all justification for detention under common law would be 
removed. The same cannot be said for statute. 

With regard to treatment the statutory safeguards again appear more thorough 
but again the substance of those safeguards needs careful consideration. The 1983 
Act introduced a scheme of safeguards to govern the provision of treatment for 
mental disorder. In relation to the most common form of treatment, medication, 
this involves the approval of a second doctor after three months.39 However, that 
second doctor has merely to certify that ‘having regard to the likelihood of its 
alleviating or preventing a deterioration in [the patient’s] condition’, the treatment 
‘should be given’.*° On one view this test is no more rigorous than the traditional 
Bolam principles: ‘the treatment plan should be approved if there is a reasonable 
body of psychiatric opinion which would support it in such a case’.4! Such a test 
would be significantly less demanding than the common law best interests test.42 
The statutory test does, however, have the advantage of accessibility. If the 
statutory scheme is operating as intended the second doctor will attend 
automatically in the case of an incompetent patient after three months and will 
check both competence and treatment. Compliance with the common law best 
interests test would be enforced externally only if the patient took active steps to 
challenge his or her treatment. In some respects, therefore, statute does provide the 
more effective safeguard at stage IL. At stage I, on the other hand, statute provides 
very little reassurance. Under the 1983 Act a patient found to be competent and 
refusing can still be required to accept treatment. Thus, although it is now clear that 
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Mental Health Act 1983, s 66. 

See, in particular J. Peay, Tribunals on Trial (Oxford: Clarendon, 1989); G. Richardson and D. 

Machin, ‘Judicial Review and Tribunal Decimon Making: A Study of the Mental Health Review 

Tribunal’ (2000) Public Law 494; and P. Taylor et al, ‘Limits to the Value of Mental Health Review 

Tribunals for Offender Patients’ (1999) 174 British Journal of Psychiatry 164. On the question of 

delays see R (KB et al) v Secretary of State for Health [2002] EWHC 639 (Admin). 

38 See Hodgson, n 35 above. 

39 Mental Health Act 1983, s 58. 

40 ibid s 583X). 

41 P. Fennell, Treatment Without Consent (London: Routledge, 1996) 204. For current guidance see 
Mental Health Act 1983 Code of Practice (London: Department of Health, 1999) para 16.21. For the 
Bolam panciples see Bolam v Friern Hospital Management Committee [1957] 1 WLR 582. 

42 Seo Re SL (Adult Patient) [2000] 2 FLR 389. 
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the second doctor approving treatment in such cases must supply reasons, the Act 
effectively authorises ‘the violation of the autonomy of a competent adult 
patient’.*3 In contrast, the common law prohibits the treatment of a competent adult 
in the absence of consent and, therefore in theory at least, provides the more 
effective safeguard at stage L 

Thus while the safeguards available to oversee decisions relating to both 
detention and treatment are more readily accessible to the formal patient under 
statute than to the informal patient under common law, the scope of the statutory 
safeguards is determined by the scope of the 1983 Act. Even if the formal patient is 
found to be competent he or she can be detained and treated against his or her will. 
The statutory scheme may provide better safeguards for the process of balancing 
best interests at stage II, but it provides no scope for using a finding of competence 
to challenge the basis of engaging that process in the first place. By effectively 
denying the relevance of competence in this way the statutory scheme accords even 
less weight to autonomy than do any of the externalist approaches described above. 
Those approaches at least start with the proposition that competent refusals of 
treatment should be respected and they take account of the risks of non-treatment 
only in the course of assessing competence. By denying any real relevance to the 
notion of competence the 1983 Act never has to struggle with the problems of 
assessment in the first place. 


Mental/physical disorder 


The second source of difficulty in attempting to determine the boundaries of the 
Mental Health Act arises from the concept of treatment for mental disorder. The 
notion of mental as distinct from physical disorder immediately raises large issues 
which go far beyond the scope of this paper. In addition to the questions raised by 
any attempt to define illness or disorder generally, the need to distinguish the 
physical from the mental introduces a further layer of doubt and uncertainty.“ 
However, the present legal framework demands that such distinctions be drawn. 
The 1983 Act provides for compulsory treatment for mental disorder only, not for 
physical disorder. Thus the distinction between mental and physical disorder 
becomes crucial for the formal patient, because even a formal patient retains the 
right to receive treatment for physical disorder according to ordinary legal 
principles. This means that a formal patient who remains competent can refuse 
treatment for a physical disorder even when detained under the Act, while he or she 
must accept treatment for mental disorder.* Much, therefore, turns on the meaning 
given to mental disorder and if it is interpreted too generously there is a danger that 
a competent patient could be forced to accept treatment for a condition which has 
little or no bearing on his or her mental state.*© The distinction is less crucial in the 
case of formal patients who lack competence, but even here it remains relevant. In 


43 R (Wooder) v Feggetter and the Mental Health Act Commission [2002] EWCA Civ 554, per Brooke 
LJ, para 25. 

44 On the question of illness generally see M. Brazier and N. Glover, ‘Does Medical Law Have a 
Future?’ in P. Birks, Law’s Futures (Oxford: Oxford University Press, 2000) 371. For a discussion of 
the distinction between mental and physical see E. Matthews, Mental and Physical Iness: An 
Unsustainable Separation?’ in Eastman and Peay, n 20 above. 

45 Re C (Refusal of Medical Treatment) [1994] 1 FLR 31. 

46 See B v Croydon Health Authority [1995] 1 All ER 683, and Tameside and Glossop Acute Services 
Trust v CH [1996] 1 FLR 762. See also R v Collins and Ashworth Hospital Authority, ex parte Brady 
[2000] Lloyd's Reports Medical 355. 
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theory at least the responsible medical officer determines the appropriate treatment 
for mental disorder in his or her clinical judgement, subject only to eventual 
certification by a second doctor. While the treatment provided to the incompetent 
formal patient for physical disorder would be governed by the common law 
standard of best interests. 


Lessons from the south 


Arguably, the provision of special powers in relation to the care and treatment of 
mental disorder will invariably introduce questions of demarcation within any 
jurisdiction. Thus, although mindful of the dangers of drawing too close 
comparisons, a brief study of two overseas jurisdictions was undertaken in order 
to examine how such questions are resolved elsewhere.“ Victoria and New South 
Wales (NSW) were selected not only because of their shared legal history with the 
UK but also because both jurisdictions have made statutory provision for adult 
guardianship, in addition to the special powers which apply to mental disorder.* It 
was therefore anticipated that their experience might be particularly useful in 
indicating the problems ahead for England and Wales. However, the research was 
not designed to produce rigorous empirical data. It represents instead a preliminary 
exploration of the issues and the discussion below should be read in that light. 

The separate structures for the involuntary care and treatment of people with 
mental disorder which are provided in both Victoria and NSW appear to be based 
on similar principles to those which underlie the mental health structure in England 
and Wales. In both Australian jurisdictions the relevant statutory criteria reflect a 
mixture of posal and social protection. Patient autonomy can be directly 
overborne.*? By contrast the guardianship structures, although essentially 
protective jurisdictions, are designed to respect individual autonomy as far as 
possible. Resort to guardianship is limited to situations where the disabled person 
lacks competence and guardianship would provide the ‘least restrictive’ means of 
promoting the ‘best interests’ of that person. The object is to promote all residual 
autonomy.*! 

In England and Wales, as we have seen, the provision of special powers for the 
treatment and care of mental disorder has given rise to problems of demarcation 
between formal and informal patients and between mental and physical disorder. In 
Victoria and NSW although similar distinctions have to be made the implications 
are slightly different. 


47 The study was undertaken with the ald of an award from the British Academy which enabled me to 
travel to Victoria and New South Wales in February/March 2001. I would also like to thank the Law 
Eee he ee eee 

48 For Victoria see Mental Health Act 1986 (MHA) and Guardianship and Admimstration Act 1986 
(GAA), for NSW see Mental Heelth Act 1990 (MHA) and Guardianship Act 1987 (GA). 

49 Victoria MHA, s 8, and NSW MHA, ss 8 and 9. For an interesting discussion of the pnnciples 
undectying Victorian mental health legislation, see n 17 above. 

50 Victona GAA, s 4(2), and NSW GA, s 3, 4 and 14. The role of guardianship as the ‘least restrictrve’ 

was emphasised in interview by those responsible for the operation of the guardianship 
tribunals in both Victoria and NSW. 

51 In furtherance of this object Victoria is said to favour a social or functional view of autonomy: T. 
Camey and D. Tait, The Adult Guardianship Experiment: Tribunals and Popular Justice (Sydney: 


Committee on Rights and Protective Legislation for Intellectually Handicapped Persons (Melbourne 
Victona Government Preas, 1982). 
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Formal/informal 


As might be anticipated the problem of coerced consent that was identified in 
England and Wales is present also in Victoria and NSW. Indeed it is arguable that 
the problem is even more prevalent in the Australian jurisdictions since both states 
provide powers of involuntary treatment in the community.>? Thus the autonomy 
of the consent given by those being treated for mental disorder outside hospital 
might be undermined in the same way as that of those being treated inside hospital. 
Consent given in such circumstances would not be independent in the sense 
described above. 

The position of incompetent adults with mental disorder who are not objecting to 
care and treatment (the Bournewood patients) is placed in a very different context 
in Victoria and NSW. In England and Wales only the common law, or for mental 
disorder at least the Mental Health Act, provides authority to care and treat in the 
absence of consent. But in both Australian jurisdictions the presence of a 
guardianship structure creates a further statutory framework, beyond the common 
law, which makes provision for treatment for both mental and physical disorder. 
Thus for the Bournewood patient in Victoria and NSW there are two possible 
statutory structures through which health care and treatment can be provided; the 
mental health structure and adult guardianship. 

With regard to the mental health structure, it is important to appreciate that the 
coverage of mental health legislation in both Australian states is significantly 
narrower than in England and Wales. Both Victoria and NSW expressly exclude 
learning disabilities from the diagnostic categories covered by mental health 
legislation.5? Thus, since there is no question of mental health act powers being 
used to care for and treat people with learning disabilities alone, a significant 
number of so-called Bournewood patients would never be considered for mental 
health act compulsion in either Victoria or NSW. For incompetent patients whose 
mental disorder does fall within the diagnostic requirements, however, mental 
health legislation would seem to be available even if a guardian has already been 
appointed.** However, both states restrict the use of involuntary detention and 
treatment under mental health act powers to those for whom there is no alternative, 
less restrictive, means of providing care* and, on the face of it, adult guardianship 
might be regarded as just such a ‘less restrictive’ alternative. Indeed the mental 
health legislation in NSW specifically recognises the possibility that a guardian 
might consent to a person being admitted to a psychiatric hospital as an informal 
patient.© 

Moving to guardianship, broadly defined, both Victoria and NSW provide for 
the appointment of a guardian with powers to specify where the disabled person is 
to live and both states permit powers of enforcement to be included in the order.>” 
The guardianship legislation in both states also makes provision for substitute 
decision-making in relation to medical treatment.** Thus guardianship, together 
with the provisions made for substitute decisions relating to medical treatment, 
appears to provide a comprehensive alternative framework to that provided by 


52 Victoria MHA, s 14 and NSW MHA, s 131(3Xb). 

53 Victoria MHA, s 8(2)), and NSW MHA, s 11. 

54 Victoria MHA, s 8(4), and NSW MHA, s 3C. 

55 Victoria MHA, s 8(1)e, and NSW MHA, ss 51(3) and 62(2). 
56 NSW MHA, ss 12 and 16. 

57 Victoria GAA, s 26 and NSW GA, s 21A. 

58 Victoria GAA, Part 4A and NSW GA, Part 5. 
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mental health legislation in the case of incompetent patients with mental disorder, 
even if such patients are actively refusing. 

From this brief description it would appear that the presence of an alternative 
statutory framework renders the distinction between formal and informal patients 
less significant in Victoria and NSW than it is in England and Wales, since the 
guardianship structure is there to provide for those not covered by mental health 
legislation. However, the operation of this alternative statutory framework does 
raise concerns, particularly in relation to detention. In the first place there is the 
question of safeguards and it will be convenient here to adopt the distinction 
between stages I and Il developed above. Although guardianship legislation in 
theory provides a safeguard at stage I to ensure respect for autonomy, since 

cannot be used unless incompetence is established, it provides little 
by way of safeguard to the patient at stage II, the best interests stage. If 
guardianship legislation is used to enforce residence at a specific location the 
patient cannot challenge that particular decision: only the appointment of the 
guardian can be challenged, not the exercise of an individual power.°? The mental 
health legislation in both states, by contrast, provides redress only at stage II. As is 
the case in England and Wales the formal patient may apply to a tribunal in order 
to challenge the legality of his or her detention, but since incompetence is not a 
requirement of lawful detention such an application provides no stage I redress. 

At a more fundamental level there is also a concern that the use, or to some the 
misuse, of guardianship effectively to enforce detention draws guardianship into 
matters for which it was not designed and in doing so adulterates its underlying 
principles. This view, which was expressed in interview by those responsible for 
the review of services for those with intellectual disability in Victoria, is discussed 
further by Carey. While these concerns clearly reflect a desire to protect and 
enhance the dignity of people subject to guardianship, this protective attitude 
towards guardianship may have a negative impact on attitudes towards mental 
disorder. The issue is raised again below 

With regard to consent to medical treatment, on the other hand, 
might be seen to provide more reassurance to the patient than would mental health 
legislation in relation to both stage I, competence, and stage II, best interests. 
Under guardianship legislation substitute consent can only be given where the 
person concerned is incapable of consenting for herself®! and either the proposed 
treatment is in that person’s best interests (Victoria) or it would promote that 
person’s health and well-being (NSW). By contrast the mental health legislation in 
both states provides no stage I protection for competence since both pieces of 
legislation permit treatment for mental disorder to be imposed despite a competent 
refusal. Further, that legislation provides either no best interests safeguards at stage 
T in relation to routine medical treatment for mental disorder,®2 or safeguards of a 
most rudimentary nature. The issues raised by this are pursued further below. 


Victoria GAA, ss 61 to 63, and NSW GA, se 25 to 25C. 

n 17 above. 

Victona GAA, s 36 and NSW GA, ss 34(1Xb) and 33(2). 

Victoria MHA provides no safeguards in relation to routine psychiatric medication. 
NSW MBA, s 198, for example. 
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Mental/physical disorder 


As is the case in England and Wales, the distinction between mental and physical 
disorder is crucial in both Victoria and NSW. The powers provided by mental 
health legislation apply only to those who suffer from mental as distinct from 
physical disorder. The narrower notion of mental disorder applying in the 
Australian states has already been alluded to, but the adoption of a narrower 
definition does not remove the issue of demarcation. In England and Wales the 
distinction between mental and physical disorder is particularly significant for 
formal patients who retain competence. For informal patients with mental disorder 
in England and Wales the distinction is less significant since they will receive 
treatment for both mental and physical disorder under the ordinary principles of the 
common law. Thus, in theory at least, their autonomy will be respected whatever 
the nature of the treatment and the two stage approach will be adopted. 

In both Victoria and NSW informal patients with mental disorder who lack 
competence can receive medical treatment for both mental and physical disorder 
under the framework provided by guardianship legislation, described above. In 
addition, informal patients in psychiatric hospitals in NSW can receive emergency 
surgery under mental health act provisions if they lack competence™ and can be 
subjected to special medical procedures in relation to treatment for physical 
disorder, in certain circumstances, even if they are competent and are refusing.© 
Formal patients in both jurisdictions can be forced to accept treatment for mental 
disorder under mental health act powers, just as in England and Wales, whether 
they are competent or not. The position with regard to treatment for physical 
disorder in the case of formal patients is more complex: In Victoria the formal 
patient with competence can refuse such treatment, while in NSW in certain 
circumstances the competent formal patient can be required to accept non- 
psychiatric treatment.®’ In NSW, it seems, the formal patient must be taken to lack 
judgement in relation to treatment for both mental and physical disorder, while in 
England and Wales the loss of judgement appears to affect treatment for mental 
disorder alone. 

Thus although the implications of the distinction between mental and physical 
disorder are different in Victoria and NSW, the distinction itself remains 
significant. Indeed in certain respects the distinction has a greater significance 
for patients in the Australian states than it does in England and Wales. In the first 
place the safeguards provided by mental health legislation in Victoria and NSW in 
relation to treatment for mental disorder in the case of formal patients are less 
rigorous in relation to stage II, best interests decisions, in certain respects than 
those applying in England and Wales. While both Australian jurisdictions provide 
rigorous safeguards in relation to ECT and psychosurgery, few if any restrictions 
are imposed on the treatment discretion of doctors with regard to the more routine 
treatments for mental disorder, most significantly medication. Secondly in NSW 
both formal and informal patients can in certain circumstances be compelled to 
accept non-psychiatric treatment against their competent wishes, so there is no 


64 NSW MHA, s 201. 

65 ibid, s 205. 

66 Victoria MHA, ss 84 and 85. 

67 NSW MHA, emergency surgery, s 201(1), and special medical procedures with the consent of the 
tribunal, s 205(1). 
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stage I safeguard to ensure respect for autonomy even in relation to physical 
disorder. Finally in Victoria either a guardian or the authorised psychiatrist can 
consent to non-psychiatric treatment for formal incompetent patients, but in the 
case of the psychiatrist no reference is made to best interests. Thus the psychiatrist 
is given peculiar priority with regard to the non-psychiatric treatment of his or her 
mentally disordered patients. 

While it would be unwise, in the absence of further research, to draw any firm 
conclusions from these differences between NSW and Victoria or between the two 
Australian states and England and Wales in relation to the distinction between 
mental and physical disorder, it is possible to offer some preliminary observations. 
In the first place, the absence of any external supervision of routine psychiatric 
treatment equivalent to that contained in Part IV of the 1983 Act in England and 
Wales, may be explained by a difference in attitude’towards psychiatry in the two 
Australian states, rather than a difference in attitude towards mental disorder itself. 
It became apparent in the course of interviews that there was less of a tradition of 
challenging psychiatric judgement in both NSW and Victoria. There was also a 
fear, particularly in Victoria, that an excess of regulation might drive psychiatrists 
to the private sector where involuntary treatment was not permitted. On the other 
band, the special powers provided in relation to non-psychiatric treatment of 
psychiatric patients, particularly the ability in NSW to overrule competent refusals, 
does seem to indicate either an even greater reluctance to recognise patient 
autonomy, or an even greater confidence in the beneficence of psychiatry, than is 
demonstrated by the law in England and Wales. In England and Wales the formal 
psychiatric patient in theory retains full autonomy over decisions relating to 
physical disorder while in NSW even that limited residual autonomy is 
circumscribed. 

One possible explanation for this may ironically lie in the existence of adult 
guardianship legislation in both Australian states. It is possible that the existence of 
two systems, one based on respect for autonomy and the other on beneficence and 
social protection, encourages the perception of mental disorder as a condition 
apart. It is perhaps significant that the concern about the use of guardianship to 
enforce detention, described above, extends beyond the mere absence of 
appropriate safeguards. There is also a fear that the use of coercion could lead to 
a watering down of the principles of guardianship. No such reservations were 
expressed in relation to mental disorder. Perbaps this is inevitable. Where two 
parallel decision making structures exist, based on two distinct sets of principles, 
mental disorder will be regarded as the more threatening and its pariah status will 
thus be re-enforced.”° In England and Wales two structures exist but at the moment 
the common law structure is so informal that the distinction is less explicit. 


Current proposals for reform in England and Wales 


From this brief survey of mental health and guardianship provision in three 
jurisdictions it is possible to draw out some tentative themes and to pose some 
questions in relation to the proposed reforms in England and Wales. All three 
jurisdictions currently maintain a separate legal framework for the care and 
treatment of mental disorder, thus all three have problems of demarcation and 


70 The express exclumon of leaming disabilities from meatal health legislation in the two Australian 
states may also be of significance here, see n 53 above. 
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definition. In the above discussion these have been identified primarily as, the 
phenomenon of coerced consent, the position of the Bournewood patients and the 
implications of distinguishing mental from physical disorder. As it is now evident 
that the reforms proposed in England and Wales will maintain a separate 
legislative structure for mental disorder it is relevant to consider how, if at all, this 
proposed structure might avoid or ameliorate some of these difficulties, and how it 
might enhance, or otherwise, the respect afforded to patient autonomy. 


Coerced consent 


All three jurisdictions described were vulnerable to the phenomenon of coerced 
consent at the interface between formal and informal status. The problem, which 
springs essentially from an absence of independence in sense referred to above, 
703, is an inevitable consequence of the presence of compulsory powers and will 
carry over into any new structure for England and Wales which retains specialist 
mental health legislation based on paternalism and social protection. Yet arguably 
the problem would persist even in the absence of specific mental health powers. 
The focus would simply shift. In a jurisdiction where there was a single framework 
for incapable adults and no separate mental health legislation, a person might 
consent to treatment out of fear that a refusal would lead to a finding of 
incompetence and the consequent imposition of the treatment in his or her best 
interests. 


Bournewood patients 


The law relating to the care and treatment of people with mental disorder who lack 
competence but are not resisting treatment was described above. The evident 
inadequacy of the safeguards provided by the common law in England and Wales 
was recognised, but it was also suggested that even those provided by the 1983 Act 
are insufficient. While the statutory safeguards may be more accessible they offer 
no real protection in relation to the stage I, competency, decision. In Victoria and 
NSW special statutory provision is made for guardianship and substitute decision 
making in relation to health care. To that extent, therefore, both Australian 
jurisdictions are superior to England and Wales. However even these special 
structures might be regarded as providing inadequate safeguards especially with 
regard to stage II decisions in relation to detention. 

At the time of the Bournewood hearing the UK government, through counsel, 
assured the House of Lords that the reform of the law in England and Wales was 
under active consideration.7! However the reforms announced following the Law 
Commission’s work on Adult Incapacity have yet to materialise and there is still no 
comprehensive substitute decision-making framework for incompetent adults.” 
Thus the proposals contained in the White Paper published by the Department of 
Health in December 200073 must presumably be taken, for now, to represent the 
fruits of that ‘active consideration’. 

In Chapter 6 of the White Paper the government outlined a set of safeguards to 
apply to compliant patients with long term mental incapacity, at least with regard 
to the provision of treatment and care for mental disorder. The White Paper 


71 Rv Bournewood NHS Trust, ex p L [1998] 3 All ER 289, 309. 
72 The relevant govermment publications are at n 31 bove. 
73 Seon 31 above. 
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estimates that there are as many as 44,000 such people at any one time. It is 
proposing that in these cases the patient’s clinical supervisor will have to arrange a 
full assessment and develop a care plan to cover all aspects of the patient’s care 
and treatment, including any steps taken to restrict liberty such as locking doors or 
‘the routine administration of sedatives’.74 There will be a structure of 
consultation, certification and notification and the patient or his or her 
representative will be able to apply to the proposed new tribunal. On the face of 
it this structure represents a sensible compromise which could provide adequate 
safeguards without undue formality or stigmatisation, and without imposing a 
disproportionate demand on resources. 

While the processes of consultation etc should help to protect the patient’s 
interests, the real safeguard will be provided by the tribunal. Here, at the time of 
writing, the details are still unclear, but it can be assumed that the tribunal will be 
able to consider both whether the patient does in fact suffer from ‘long term mental 
incapacity’ and whether the care and treatment for mental disorder described in the 
care plan is in fact in his or her best interests. If the tribunal is in practice 
empowered to investigate both of these questions rigorously, then it will certainly 
provide a better safeguard at both stage I and II than is currently available under 
common law. And arguably a better safeguard at stage II in relation to detention 
than that provided in Victoria or NSW. Indeed in cases where the care plan 
includes ‘detention’ the requirements of Article 5(4) of the ECHR should serve to 
ensure that the tribunal applies the necessary rigour. However, until a 
comprehensive framework for adult incapacity is introduced in England and 
Wales, it is only those people who require care and treatment for serious mental 
disorder who will receive these safeguards. All other forms of care and treatment 
for adults who lack competence will continue to be delivered under common law. 


Mental/physical disorder 


In all three jurisdictions considerable significance is attached to the distinction 
between mental and physical disorder. In particular the principle of respect for 
patient autonomy is severely eroded, at present, in relation to formal patients with 
mental disorder in all three jurisdictions. Under the current proposals for reform of 
mental health legislation in England and Wales the distinction will be retained but 
its significance could, nonetheless, be reduced if the principles governing treatment 
for mental disorder were to be brought further into line with those governing 
physical disorder. 

In 1998 the government established an Expert Committee to advise ministers on 
the reform of mental health legislation in England and Wales. That Committee was 
anxious to pursue the goal of non-discrimination on grounds of mental disorder and 
to that end recommended a legislative framework which was designed to afford 
greater respect to the principle of patient autonomy. Accordingly it proposed that 
lack of decision-making capacity on the part of the patient should become one of 
the criteria for the use of compulsory powers.” If a person with mental disorder 
retained capacity his or her refusal to accept medical care or treatment for that 
mental disorder should be respected just as it would be in the case of treatment for 


74 White Paper, n 31 above, para 6.7. 

75 Report of the Expert Committee, Review of the Mental Health Act 1983 (London: Department of 
Health, 1999). The Expert Committes Report and much of the legal literature uses the notion of 
capacity instead af competence For the purposes of the present discussion the two terms will be used 
interchangeebly. 
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physical disorder, and compulsory powers should not be available. There would be 
two possible exceptions to this rule. In the first place if the person posed a 
substantial risk of serious harm to others as a consequence of mental disorder, his 
or her capable refusal could be overruled provided there was some potential health 
benefit available. The Committee was thus accepting a distinction between mental 
and physical disorder here by recognising that society’s interests in public 
protection could be sufficient to outweigh the individual right to self-determination 
in certain well-defined circumstances. Secondly the Committee accepted that it 
might be necessary to recognise a similar exception in cases where there was a risk 
of serious harm to the patient himself or herself. With regard to this second 
exception, however, the Committee appreciated that the arguments were much 
more finely balanced and the distinction between mental and physical disorder 
much less easy to draw.76 

The possibility of compulsory intervention to prevent serious harm to the patient 
immediately raises one of the classic dilemmas of biomedical ethics, the apparent 
conflict between autonomy and beneficence, between self-determination and 
medical paternalism. In the context of physical disorder the rhetoric of the common 
law elevates autonomy over beneficence: the competent individual can refuse 
treatment whatever the medical consequences. In the context of mental disorder the 
issues are often thought to be more finely balanced, leading some to favour 
beneficence over autonomy. The difference is essentially one of fundamental 
philosophy and can only be resolved by according preference to one view over the 
other. In recognition of this the Committee described the implications of the 
various choices and returned the final decision to the minister.” 

The government was initially unconvinced by the Committee’s emphasis on 
patient autonomy and the consequent introduction of incapacity as a criterion for 
the use of involuntary powers. In the government’s view it was ‘the degree of risk’ 
that was crucial to the decision to invoke involuntary powers, and in the presence 
of risk ‘questions of capacity ... may be largely irrelevant to the question of 
whether or not a compulsory order should be made’.”8 This approach attracted 
some initial criticism” but the government’s thinking has developed since the 
Green Paper. The White Paper of December 2000 introduced a distinction between 
patients placed under compulsory care in the interests of their own health and those 
requiring compulsory care for the protection of others.® In relation to the former 
group the White Paper emphasised the need to consider the patient’s ‘best 
interests’ before invoking compulsory powers. Although this use of best interests, 
cape el to elide the decisions at stages I and I, could be problematic, the 

h adopted by the White Paper did place a greater emphasis on 
Sao, 1 Tn relation to the latter group (those requiring compulsory care for the 
protection of others), however, it is evident from the White Paper that questions of 
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patient autonomy will cede to the demands of social protection where there is a 
significant risk of serious harm to other people. While this emphasis on social 
protection has generated some interesting and energetic debate, the present 
concern is principally with those for whom compulsory care is to be available in 
their own best interests. 

In the period since the White Paper the notion encompassed by the term best 
interests has been further developed within the Department of Health and, although 
it would be unwise to speculate about the precise criteria which will eventually 
emerge in any new act, two possible approaches might be considered. The first 
might simply list the factors which had to be taken into account before involuntary 
care and treatment could be regarded as being in the patient’s own interests. In 
addition to the patient’s own health and safety, these factors could include the 
wishes of the patient and the consequences of non-treatment, but there would be no 
absolute priority given to the competent wishes of a patient with mental disorder. 
The demands of patient autonomy would be afforded no special respect. The care 
and treatment of mental disorder would continue to be governed by different 
principles to those governing physical disorder. 

The second approach might build on the flexible notion of impaired judgement 
favoured by the Millan Committee in Scotland. One of the difficulties sometimes 
attributed to the use of capacity, or rather incapacity, as an essential criterion for 
the invocation of involuntary powers is the absolute quality that the concept is 
alleged to possess. Capacity, it is said, is either present or it is not: an individual 
either has the capacity to make a decision about her treatment or she does not. 
Some practitioners fear that this all or nothing feature of capacity could cause 
clinical teams to withhold treatment against their better (clinical) judgement in 
cases where they might question the true nature of the patient’s capacity, whatever 
its legal status. These concerns have led to the suggestion that a more flexible 
notion than capacity, such as impaired judgement or ‘impaired decision-making 
ability’, might be better suited as a criterion to be applied in difficult 
circumstances. In cases involving risk to the patient’s own health and safety 
the level of decision-making competence required to command respect would be 
directly related to the feared consequences of the decision to refuse treatment. 
Thus, in cases of only slight impairment where some decision-making capacity was 
retained, treatment despite the patient’s refusal would be permissible only where 
the risks were very great. On the other hand, in cases of serious impairment the risk 
of minor harm might be sufficient to justify overriding an apparent refusal. It 
would be open to the government to introduce such an expressly flexible notion 
into the new legislation as a criterion for involuntary care and treatment where the 
risk is primarily to the patient. The assessment of decision-making competence 
would relate directly to the perceived risk, and in any given case the relevant test 
for competence would be influenced by the gravity of the feared outcome. Thus, 
the law’s willingness to recognise a patient’s decision to refuse treatment as truly 
autonomous and deserving of respect would depend on the consequences of that 
refusal. 

On the face of it such an expressly flexible approach may seem to constitute a 
rather grudging step towards the acceptance of patient autonomy in the context of 
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mental disorder. Certainly, Buller would argue that decision-making competence 
should be assessed first, independently of outcome.® It is only after competence is 
found to be lacking (stage I) and it becomes necessary to determine what needs to 
be done in the patient’s best interests (stage II), that it is appropriate to consider the 
possible consequences of the patient’s ‘decision’ to refuse treatment. It is only at 
that second stage that any attempt should be made to strike a balance between 
autonomy and beneficence. However, as described above, the recognition of a 
relationship between competence and consequences is not new, nor is it peculiar to 
treatment for mental disorder. Generally across all fields of medicine, those who 
support an externalist approach would accept that the consequences of the decision 
should be taken directly into account when competence itself is assessed, and not 
postponed until incompetence has been established.* This approach leads almost 
inevitably to an asymmetry between consent to and refusal of treatment. The 
difference in the risks which are perceived to flow from consent, on the one hand, 
and refusal, on the other, is regarded as sufficient to justify the application of 
different thresholds for competence in relation to consent and refusal. I may be 
competent to accept a caesarean section but not to refuse. Indeed, as remarked 
above, the common law already recognises that a patient must have capacity 
‘commensurate with the gravity of the decision he purported to make’.8? Thus there 
would be nothing formally discriminatory towards mental disorder in an approach 
which allowed the initial assessment of competence to take account of 
consequences. 

In terms of the goal of non-discrimination, therefore, this second approach would 
be distinctly preferable to the first which would offer no priority to patient 
autonomy in relation to treatment for mental disorder. Indeed the very flexibility of 
the first approach and the lack of priority it would give to the patient’s wishes 
could render the distinction between those subject to compulsory care in their own 
interests, and those for whom compulsion is deemed necessary for the protection of 
others, effectively meaningless. A patient’s competent wishes could simply be 
overridden in either case. However, even within the second approach considerable 
flexibility would be retained and it would be essential to guard against any 
consequent manipulation of the scheme. In the context of physical disorder there is 
an assumption of competence. If competence is present a refusal to accept 
treatment must be accepted whatever the consequences. In theory at least, it is only 
where the presence of competence is in serious doubt that a consideration of 
consequences would become appropriate. Under the second approach, described 
above, decision-making competence would be relevant but its assessment would 
always be related directly to the feared consequences. In practice, under such a 
scheme there is a real danger that the pursuit of beneficence would be allowed 
regularly to trump the principle of respect for patient autonomy. Thus, in order to 
enhance the respect accorded to the principle of autonomy, every care would have 
to be taken to ensure both that undue weight was not given to the feared 
consequences of refusal, and that professionals were prepared to recognise 
competence in their patients. In the first place, unless mental health professionals 
were prepared to accept certain risks, the level of competence required in patients 
wishing to refuse psychiatric treatment might be set so high that few formal 
patients would ever be able to meet it. Secondly, it would be essential to encourage 
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professionals to recognise the decision-making competence of formal patients even 
if there was some impairment and even in cases where the patient wished to refuse 
the proposed care and treatment. 


Conclusions 


The provision of care and treatment for mental disorder presents both law and 
medicine with puzzling ethical dilemmas. In many jurisdictions the rhetoric of 
respect for patient autonomy, common throughout medical law, is largely 
abandoned in the context of mental disorder. This paper has examined some of 
the issues of definition and demarcation which arise when treatment for mental 
disorder is dealt with through a special and separate legal framework and has 
considered the implications of any likely reform programme in England and 
Wales. 

At present England and Wales is unusual in providing no statutory framework 
for the provision of substitute decision-making on behalf of adults with long-term 
incompetence. A brief examination of two Australian jurisdictions, both of which 
do provide such a framework, indicates that the omission of a framework in 
England and Wales does exacerbate some of the problems arising from the 
demarcation of mental disorder. On the other hand there is evidence to suggest that 
the existence of a statutory guardianship structure may serve to endorse the 
perception of mental disorder as different, and possibly more threatening. 
Somewhat perversely, therefore, the perception of mental disorder in England 
and Wales may have benefited slightly from the absence of general incapacity 
legislation. The lack of an express statutory framework covering incapacity in 
general, together with the breadth of the diagnostic categories falling under the 
1983 Act, may have combined to protect mental disorder from attracting even 
greater stigma. However, in the longer term, if the law is really to help dispel 
negative attitudes towards mental disorder, it must introduce a comprehensive 
statutory framework for the provision of substitute decision-making. Such a 
framework would have to deal with the provision of medical treatment for all 
forms of disorder, mental and physical, on behalf of all those who lack competence 
for whatever reason. Unfortunately such comprehensive reform seems politically 
unattainable at present. 

At the time of writing the reform of mental health legislation, inspired by the 
perceived need to protect the public and to improve public confidence in mental 
health services,®8 is well advanced. By contrast, there are still no firm legislative 
proposals for the introduction of even the most limited adult guardianship 
legislation in England and Wales, and the possibility of combining incapacity and 
mental health within a single comprehensive statute has yet to reach the serious 
political agenda at all. Thus the current reforms will merely perpetuate the special 
status of mental disorder and all the consequent issues of definition and 
demarcation. However, if a new mental health bill were to attach priority to some 
notion of incompetence within the criteria for the use of involuntary powers, it 
would do much to enhance the respect afforded to patient autonomy and to reduce 
the implications of singling out mental disorder. 
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Postscript 


Since this article went to the printers the Department of Health has published a 
Draft Mental Health Bill (Cm 5538-I). The criteria for the use of compulsory 
powers contained in that Bill pay significantly less regard to the demands of patient 
autonomy than would even the first of the approaches described above. The draft 
criteria contained in clause 6 make no reference to the wishes of the patient or to 
his or her decision-making competence. Instead the minister will have to publish a 
Code of Practice which will contain general principles designed, amongst other 
things, to ensure that patients are involved in the making of decisions. Thus the 
person with mental disorder who meets the generous criteria set out in clause 6 will 
have no more right to personal autonomy with regard to his or her treatment for 
mental disorder than that which can be guaranteed by a ‘right’ to participation 
enshrined in a non-statutory code. If the Bill goes through as drafted those with 
mental disorder will continue to suffer discrimination and we will be back where 
we started. 
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The Anti-Terrorism, Crime and Security Act 2001: A 
Proportionate Response to 11 September? 


Helen Fenwick* 


Introduction 


When Home Secretaries announce the introduction of new draconian anti-terrorist 
measures, it is viewed as incumbent upon them to repeat the mantra that they are 
merely protecting democracy. So doing now amounts to a ritual dance. In 
introducing the Anti-Terrorism, Crime and Security Bill 2001, as a response to the 
attacks on New York and Washington on 11 September, 2001, Mr David Blunkett 
said: ‘strengthening our democracy and reinforcing our values is as important as 
the passage of new laws ... the legislative measures which I have outlined today 
will protect and enhance our rights, not diminish them ...’.! In similar vein in 
1999, in defending the introduction of new counter-terrorism legislation, the 
Terrorism Act 2000, with immense potential to extend the impact of the previous 
legislation, Jack Straw, the then Home Secretary, claimed that he was ‘simply 
protecting democracy’ and that extensive measures were needed since ‘by its 
nature terrorism is designed to strike at the heart of our democratic values’.? 

It is equally commonplace to retort, as many commentators have done on 
numerous occasions, that measures aimed at combating terrorism will undermine 
rather than defend democracy and that counter-terrorist measures strike at 
democratic values if they are disproportionate to the aim of protecting them. It 
was said in debate in the Lords on the Anti-Terrorism, Crime and Security Bill: 
“After the outrage of 11th September, the way to defend democracy is not to 
dismantle it; it is to strengthen it. Otherwise ... the Mother of Parliaments is being 
asked to put its name to achieving some of the aims of those who carried out the 
events of 11th September’.3 Those comments echo those of Tony Blair, the then 
Shadow Home Secretary, when he observed ‘if we cravenly accept that any action 
by the government and entitled “prevention of terrorism” must be supported in its 
entirety and without question we do not strengthen the fight against terrorism, we 
weaken it’.4 John Wadham of Liberty finds: ‘Draconian anti-terrorist laws ... have 
a far greater impact on human rights than they ever will on crime’.5 

This article will take the stance that democratic governments are perfectly 
entitled to take extraordinary measures if faced with a threat of atrocities on 
anything like the scale of those which occurred on 11 September. But since it is 
unarguable that counter-terrorist measures such as detention without trial are 
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opposed to democratic ideals, they should be subjected to the most rigorous tests 
for proportionality: an immediate and very serious threat should be evident; the 
measures adopted should be effective in combating it and should go no further than 
necessary to meet it. It will be contended that the new Anti-Terrorism, Crime and 
Security Act 2001 (ATCSA) fails to meet the first and last of these tests in respect 
of its central provisions. It will also be argued that in ranging beyond what is 
strictly required to meet the demands of the situation it comes into conflict with a 
number of the guarantees of the European Convention on Human Rights, afforded 
further effect in domestic law under the Human Rights Act 1998 (HRA). The 
discussion will indicate that the ATCSA builds upon and extends a range of 
measures, some of which were introduced specifically in order to combat terrorism 
and some of which have no direct connection with it. In particular, the Terrorism 
Act 2000 (TA), the Regulation of Investigatory Powers Act 2000 and the Criminal 
Justice and Police Act 2001 already provide the state with an extremely extensive 
range of coercive and investigatory powers. The same government that introduced 
the Human Rights Act introduced these illiberal powers. It will be contended that 
the government not only shows little allegiance to the democratic values 
underlying the Convention, it is prepared to utilise the Act to afford such schemes 
a misleading appearance of human rights compliance. A mounting tension can 
readily be discerned between the Labour government’s increasingly authoritarian 
measures and the Convention rights, a tension which currently reaches its climax in 
Part 4 ACTSA. An exploration of that tension forms the central theme of this 
article. 


Classifying the provisions 


In order to seek to provide a perspective from which to view these contentions in 
the context of the new Act this article places the new substantive provisions in 
three broad classes. In the first are the provisions of Part 4, which are directly or 
indirectly aimed at specific groups of terrorists. The Part 4 measures, especially the 
detention without trial provisions based on existing immigration measures, are the 
main subject of this article since, although in comparison with other parts of the 
Act they are narrowly targeted, they nevertheless represent a highly controversial 
response to the 11 September attacks. It is now generally accepted that the attacks 
were probably carried out by members of the terrorist group Al Qaida. However, 
the discussion will demonstrate that Part 4, on its face, allows for the internment of 
a range of persons unconnected with Al Qaida. In other words, 11 September 
appears to have provided the government with an excuse for introducing coercive, 
illiberal provisions reaching well beyond those who have such connections. 
Second, there are those provisions which are relatively uncontentious and which 
either expressly address terrorism as a general phenomenon or have obvious 
connections with terrorist activity, including the type of attack used on 11 
September. They include Part 1 (introducing further powers to allow for the 
forfeiture of terrorist property); Part 2 (governing freezing orders — powers to 


for the Terrorist Atrocities in the US 11 September, 2001: An Updated Account’ 
Gade Neca 2001); a spokesperson for Osama Bin Laden, the leader of Al Qaida, ıs quoted 
as advising Muslims in the US and Britain to avoid ær travel and high rise towers or buildmgs. See 
yideo interviews with Bin Laden of 20 October, 2001 and with Ayman al-Zawahin (Deputy leader of 
Al Quaida) broadcast on 15 April, 2002. 
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freeze funds reasonably believed by the Treasury to be related to terrorism);7 Part 6 
(extending controls over chemical, biological or nuclear weapons of mass 
destruction); Part 7 (safeguards regarding the control of pathogens and toxins), 
Part 8 (regarding security in the nuclear industry) and Part 9 dealing with 
improvements in aviation security. While it might be over-stating the case to say 
that these provisions meet the test of going no further than necessary to combat the 
threat posed by Al Qaida and similar groups, they clearly relate quite closely to it 
and therefore they will not be dwelt upon. 

Buried among these general counter-terrorist measures are some that warrant 
consideration, such as the provision under section 79 making it an offence, 
attracting a maximum term of imprisonment of seven years, to disclose 
information which might prejudice the security of any nuclear site. No public 
interest defence is provided. The absolute nature of this offence means that, for 
example, it appears to present protesters against the use of nuclear power with little 
or no leeway for reliance on their Article 10 and 11 rights under the Human Rights 
Act. Section 117, which inserts section 38B into the TA, is equally disturbing. 
Section 38B makes it an offence, subject to an unexplicated defence of reasonable 
excuse, for a person to fail to disclose to a police officer any information which he 
knows or believes might be of material assistance in preventing an act of terrorism 
or securing the apprehension or conviction of a person involved in such an act. The 
husband, wife or child of an animal rights activist falling within section 1(1) TA 
who knows something of his or her activities could commit this offence, raising 
Article 8 issues under the HRA? The offence has retrospective effect under section 
38B(6), meaning that it may be in conflict with Article 7.10 

In the third group are a range of miscellaneous provisions which relate to 
criminal law and criminal justice matters; they have no direct connection with 
terrorism and still less with the 11 September attacks. Certain of the new powers 
build on those recently introduced under the Crime and Disorder Act 1998, the 
Regulation of Investigatory Powers Act 2000, the Criminal Justice and Police Act 
2001 and the Electronic Communications Act 2000. In this class there are new 
powers to obtain disclosure of information in Part 3; new police powers relating to 
identification of suspects in Part 10; a new procedure under section 111 in Part 13 
whereby Third Pillar EU measures (relating to police and judicial co-operation on 
criminal matters) can become part of UK law via secondary legislation; a new 
Code of Practice on retention of communications data — web-sites visited, mobile 
phone calls made and so on — in Part 11. Part 5 on race and religion provides for the 
concept of religiously aggravated offences in addition to that of racially aggravated 
offences already introduced in section 28 of the Crime and Disorder Act 1998. Part 
5 originally included clause 38 which introduced a controversial new offence of 
stirring up religious hatred. The intention was to amend sections 17-23 of Part II 
of the Public Order Act 1986, which prohibit incitement to racial hatred, to include 


7 Building on provision in the Money Laundering Regulations 1993, as amended, and the Money 
Laundering Regulations 2001. 

8 Space precludes full discussion of this issue here: a court's duty under s 6 HRA might allow a judge to 
seek to ensure that the outcome which afforded some recognition to those rights was achicved (see 
Percy v DPP (2002) 166 JP 93). Alternatively or in addition the interpretative obligation under 
s 3(1) HRA could be utilized to that end, although without a public interest (or ‘reasonablences’) 
defence to bite on the court would be viewed as engaging in a legislative exercise. 

9 Smee Art 8(1) provides a right to respect for private and family life. Ses n 168 below. 

10 Art 7(1) provides: ‘No one shall be held guilty of any criminal offence on account of any act or 
omission which did not constitute a criminal offence at the time when ıt was committed ...’. See also 
n 22 below. 
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religious groups. As indicated below, the new clause did not become law, due 
largely to the opposition of the Lords. 

A number of the provisions in this category allow for the enhancement and 
extension of police powers and are unconnected to terrorism. Part 10 allows the 
police compulsorily to photograph criminal suspects — not just suspected terrorists — 
under section 92 which inserts section 64A into the Police and Criminal Evidence 
Act 1984 (PACE). S90, inserting section 54A into PACE, allows for searches, by 
force if necessary, of persons at police stations in order to establish identity. Section 
111 as originally drafted would have drastically limited Parliamentary scrutiny of a 
number of significant criminal justice measures. After criticism in both Houses of 
Parliament the measure was time limited, applying only until July 2002, but it could 
be extended by secondary legislation under the significant power under section 124 
hidden away in the supplementary powers of Part 14. Section 124(4) stands out since 
it provides: ‘no other provisions of this Act restrict the powers conferred by this 
section’. The section 111 power was also limited by amendment since the measures 
covered are now specified.!! However, that limitation too could be undermined or 
destroyed by use of the section 124 power, bearing section 124(4) in mind. The most 
disturbing powers among this miscellany of provisions are clearly the information- 
obtaining ones of Part 3; they are considered in some detail below. 

The government had an interesting justification for introducing such a wide 
range of measures, unconfined to terrorism: it argued that since terrorists are often 
also engaged in ordinary crime as well as terrorist activity, wide-ranging measures 
were needed in order to render the detection of terrorists more probable.'? If this 
justification is relied upon in future, the introduction of further anti-terrorist 
measures may be expected to have no direct connection with terrorism at all and to 
be unconfined to those suspected of terrorism. Almost any criminal justice 
measure, which otherwise might appear too draconian, could be introduced as part 
of a package ostensibly for use against terrorism. The tendency of counter-terrorist 
measures to become ‘normalised’ and applied as ordinary criminal legislation has 
often been remarked upon and criticised.!3 But the Anti-Terrorism Crime and 
Security Act circumvents that process by abandoning any pretence that the special 
new powers are for use only against suspected terrorists. 


Aspects of the Parliamentary process 


The Parliamentary process followed in adoption of such a wide-ranging statute, 
apparently as an emergency power, is itself, very clearly, a subject of legitimate 
enquiry, especially as a number of curious and disturbing features can be found. A 
central feature of that process concerned the use of the Human Rights Act. The 
government took the view that it could only declare the Anti-Terrorism Crime and 
Security Bill compatible with the Convention rights, under section 19 HRA,* by 
entering a derogation to Article 5(1) of the Convention as discussed below. Having 





11 See s 111(2). 

12 See HL Debs cols 949-972, 6 Dec 2001, per Lord Rooker, speaking on Amendments 10, 11 and 12. 

13 See Ewing and Gearty Freedom under Thatcher (Oxford: OUP, 1989) 213; C. Gearty Terror (1991) 
(London: Faber, 1991). It may be noted that the criticism of ‘normalisation’ can also be made of 
special measures introduced to counter other threats, such as those related to drug trafficking, 
corruption or orgamsed crime. 

14 s 19 makes provision for such declarations to be made. So far all legislation introduced under the 
Blair government has been accompanied by a statement of compatibility. 
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done so, the Home Secretary declared that the new Bill was compatible with the 
rights, under section 19. The impression created was that the new Bill had 
undergone a process of Human Rights Act auditing and that Parliament could 
therefore be given the assurance that the Bill met Convention standards. 

In effect, the Convention rights were used to cast a legitimising cloak over 
legislation which was clearly rights-abridging.'5 This technique was also used by 
the government in debate on the Terrorism Bill 2000 and the Regulation of 
Investigatory Powers Bill 2000.16 It is a means, it is contended, of seeking to afford 
an appearance of credibility to draconian legislation and thereby curbing or pre- 
empting a fully normative debate as to its merits and the balance struck between 
state power and civil rights. This point has two aspects, one relating to pre- 
legislative scrutiny in the light of the Convention rights and one to the effect of the 
HRA in post-legislative terms as a safeguard for those whose rights might 
otherwise be infringed by the legislation in question. It is argued that both aspects 
were relevant in — and, indeed, significantly determinative of — the Parliamentary 
debates on the Anti-Terrorism Bill. As regards the first, it is suggested that in a 
number of respects, due not to the effect of the HRA, but to the perceptions of 
Parliamentarians as to its impact, the debates became legalised as opposed to 
political ones. The values underlying the Bill were not subjected to the full rigour 
of political analysis, and this was partly due to the appearance of rectitude afforded 
to them by the section 19 statements and by the reassurance offered by Home 
Office spokespersons..Thus, the Convention rights were used to ‘legalise’ political 
discourse in a manner which obscured their own erosion. MPs did not appear to 
appreciate fully that an open-ended document such as the Convention is 
susceptible to a wide range of interpretations and that the impact of the margin 
of appreciation doctrine!’ on the jurisprudence renders the Convention even more 
susceptible to minimal readings. It will be argued below that in order to make 
statement of compatibility the relevant Convention requirements were minimised 
by placing the emphasis on the new powers of interference. Having adopted 
minimal interpretations of those requirements, the government arguably went on to 
make the section 19 statement on the basis of a better than even chance of 
achieving compatibility .18 

Thus, it is highly likely that compatibility was not in fact achieved in respect of 
the Bill, before it reached the Lords, but that this was not discerned by MPs in the 
Commons who may have been misled by the section 19 statement and may have 
afforded it more weight than it deserved. As will be indicated below, the Act which 
finally emerged came closer to achieving compatibility than the government 
appeared to have intended originally, due to the response to amendments passed by 


15 This danger was pointed out by C. Gearty in “Terrorism and Human Rights: a case study in impending 
legal realities’ [1999] 19(3) LS 367 at 379. 

16 See H. Fenwick Civil Rights: New Labour, Freedom and the Human Rights Act (London: Pearson/ 
Longman, 2000) chaps 3, 9 and 10. 

17 The European Court of Human Rights has stated that the role of the Convention in protecting human 
rights is subsidiary to the role of the national legal system (Handyside v UK A 24, para 48 (1976)) and 
that since the state is better placed than the international judge to balance individual rights against 
general societal interests, Strasbourg will operate a restrained review of the balance struck. See further 


18 This is a complex issue. The probability that compatibility had in fact been achieved was not openly 
considered by government spokespersons. But, as indicated below, the Joint Committes on Human 
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the Lords. Nevertheless, it will be strongly questioned whether, in its final form, 
compatibility was in fact achieved in respect of a number of controversial and 
draconian provisions. As indicated below, the Joint Committee on Human Rights 
considered that the Bill as originally conceived did not achieve compatibility in a 
number of key respects.!9 When it looked at the Bill again, while it was at the 
Committee stage in the House of Lords, it formed the view that it had come closer to 
achieving compatibility, but that in a number of respects it had still failed to do so.” 

The role of the Joint Committee in seeking to ensure that the new provisions were 
in fact compatible with the Convention rights, by alerting Parliament to potential 
incompatibilities, was very significant as an aspect of the Parliamentary process. It 
produced two lengthy, measured and well-argued Reports on the Bill which had 
some impact in bringing it into closer compatibility with the rights.”! In particular, a 
clause introducing an increase in sentencing for hoaxes linked to terrorist activity 
with retrospective effect was dropped before the Bill reached the Commons due to 
the criticism of the Committee based on the incompatibility of the clause with 
Article 7.2 Its Reports on this Bill have, it is suggested, highlighted the 
Committee’s usefulness as an advisory body in relation to the Human Rights Act. 

The House of Commons responded to the Bill as first introduced as it 
traditionally does to the introduction of extraordinary measures adopted in the face 
of an apparent emergency.” It first of all accepted a timetable of only 16 hours in 
which to scrutinise a Bill 124 pages long and then imposed not a single amendment 
on the Government. One respected commentator remarked: ‘In a long record of 
shaming fealty to the whips, never have so many MPs showed such utter 
negligence towards so impressive a list of fundamental principles’.*4 In other 
words, it appeared that a range of illiberal measures that had been kept on file, 
awaiting their chance,» were rapidly accepted by a supine Commons, despite their 
lack of a direct connection with terrorism. Had all the new powers been confined to 
use against suspected terrorists, such a lack of close scrutiny would still have been 
a matter of serious concern, but it was quite astonishing in relation to powers that 
were not so confined. 

If the prospect of smuggling a range of new powers into law under the guise the 
urgent need to combat terrorism seemed to leave the Commons relatively 
unperturbed, the same cannot be said of the Lords. Moreover, the Lords were less 
open to persuasion that the Human Rights Act provided a safeguard against the 
more illiberal aspects of the new Act. A number of the Lords who are also lawyers 
made the point that reliance on the HRA as a safeguard was too precarious a 
method of protecting the rights threatened by the new Act. In stark contrast to the 
approach of the Commons, the Lords engaged in a very thorough and painstaking 
examination of the Bill. One Peer himself remarked upon t the far heavier burden 
the Lords had taken up in scrutinising the legislation:% ‘It is a matter of concern 


19 See Second Report of the Joint Committee on Human Rights (2001), especially paras 30, 38, 39. 

20 See Fifth Report of the Joint Committee on Human Rights (2001), especially paras 5, 6, 15. 

21 The Second and Fifth Reports of the Committee. 

22 Article 7(1) provides: ‘Nor shall a beavier penalty be imposed than the one that was applicable at the 
time the criminal offence was committed’. The offence now appears m s114 and carries a penalty of a 
maximum of seven years imprisonment, but the penalty does not have retrospective effect. 

23 See, for example, the debates in the Commons on the Prevention of Texronsm (Additional Powers) 
Bill 1996 and the Cominal Justice (Terrorism and Conspiracy) Bill 1998. 

24 H. Young, ‘Once lost, these freedoms will be impossible to restore’ The Guardian 11 December, 2001 

25 The Part 3 powers were proposed in the Criminal Justice and Police Act 2001 but were dropped after 
opposition in the House of Lords. 

26 HL Deb col 1155, 10 Dec 2001 (Lord Stoddart). 
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that a Bill containing 126 clauses should be sent to this House without most of 
them having been properly considered. It is entirely reprehensible that an elected 
House of Commons should have less concern than this House for the freedoms and 
the rights of the people of this country ... unless the House of Commons does its 
job, this House has to spend a great deal more time on the Bill ... and has to do the 
job for it’. In the event, their Lordships imposed a series of major defeats on the 
Government,” including a record five in one session,” and, as is apparent from 
any reading of the debates, this was achieved in no narrow partisan spirit. 

The stance of the Lords not only demonstrates its efficacy as a scrutinising, 
revising body, it also illustrates, ironically, that it may be — to an extent — self- 
defeating for a government — in the face of a determined House of Lords — to seek 
to introduce wide ranging powers under the guise of the pressing need to pass 
emergency legislation. Had the government introduced all the measures, apart from 
those of Part 4, in ordinary legislation, it could have forced them through the 
Lords, eventually, by using the Parliament Act procedure. But since the legislation 
was supposed to be urgent, that procedure could not be used, meaning that,the 
Lords were placed, in practice, in a position as powerful as that of the Commons. 
When certain defeats were inflicted, the government had no choice but to accept 
them if it was to adhere to its timetable for the legislation. Thus the clause 
introducing new offences of inciting religious hatred fell due to the opposition of 
the Lords.” This effect must not, however, be over-stated: the Lords has 
traditionally tended to give way to the view of the government as expressed in the 
Commons. A number of measures which, it is suggested, the government were far 
more wedded to than the religious hatred clause, were reinstated in the Lords, on 
the basis of the compromise, discussed below, of making the Special Immigration 
Appeals Commission (SIAC) a superior Court of Record. 


, 


The new Part 4 detention provisions: internment by another 
name? 


Introduction 


The Anti-Terrorism, Crime and Security Act 2001 contains provisions in Part 4 
allowing for the indefinite detention without trial of non-British citizens suspected 
of international terrorism, with an initial appeal to the Special Immigration 
Appeals Tribunal (SIAC) set up under the Special Immigration Appeals 
Commission Act 1997. The government considered that the new provisions would 


27 These included: restricting the scope of information sharing by government agencies to that relevant 
to possible terrorist offences (as indicated below the rejection of this restriction was accepted in the 
Lords); rejecting the proposed offence of incitement to religious hatred (n 29 below); rejecting the 


28 See ‘Labour accuses Lords of wrecking anti-terror bill’ The Guardian 7 December, 2001. 

29 Clause 38. See HL Debs 10 December, 2001 col 1164-1193. 

30 In fact a number of Muslim organizations had reservations about the introduction of the clause ‘at this 
particular time’: sec Home Affairs Select Committee The Anti-Terrrorism Crime and Security Bill 
(HC (2001-2002) 351, November 19, 2001) paras 58-61. If the aim of the government was to 
maintain relations with the Mnalim community, despite their fears that they were the targets of the 
new Bill, by the introduction of the religious hatred clause it may have achieved its object in any 
event since it can now point to its own good-faith introduction of that clause and apportion the blame 
for its defeat to the Lords. 


730 © The Modem Law Review Limited 2002 


September 2002] Anti-Terrorism, Crime and Security Act 2001 


be incompatible with Article 5(1) of the Convention, which protects the right to 
liberty and security of the person, afforded further effect in domestic law under the 
Human Rights Act, and therefore, as discussed below, entered a derogation to 
Article 5(1), under section 14HRA,?! within the terms of Article 15 of the 
Convention. Although there is an exception under Article 5(1)(f) allowing for 
detention of ‘a person against whom action is being taken with a view to 
deportation or extradition’, it would not cover the lengthy detentions envisaged 
during which deportation proceedings would not be in being.?? These new 
provisions must be placed in the context of the derogation and the thinking that 
appeared to inform it. The problem faced by the government was presented to 
Parliament and a number of Parliamentary Committees in the following terms: 
the government was confronted by a dilemma in respect of persons who are 
suspected of being international terrorists but who cannot be placed on trial due to 
the sensitivity of the evidence and the high standard of proof and cannot be 
extradited, or deported to their country of origin, because there are grounds to think 
that they would there be subject to torture or inhuman and degrading treatment, 
since to do so would violate Article 3 of the Convention. The dilemma arose due to 
the decision of the European Court of Human Rights in Soering v UK,* confirmed 
in Chahal v UK,” in which it found that a breach of Article 3 will arise where a 
country deports a person to another country, knowing that he or she will face a 
substantial risk of Article 3 treatment in that other country. It should also be noted 
that the UK has ratified Protocol 6% and therefore cannot deport persons to 
countries where there is a real risk that the death penalty will be imposed.%’ 

It was not possible for the government to enter a derogation to Article 3 under 
Article 15 of the Convention.*® Had this been possible it would have allowed the 
Home Secretary to deport persons to various countries, regardless of the fact that 
they might there be subjected to torture or other forms of Article 3 treatment. The 
Joint Committee on Human Rights appeared to take the view that the government 
could have escaped from the demands of Article 3 by denouncing the whole 
Convention? and then re-entering it, at the same time entering a reservation to 
Article 3. However, it is probable that such a reservation would have been viewed 
as invalid since as a matter of general international law it is accepted that 
reservations are not permitted to non-derogable Articles.41 Had the UK sought to 


31 ss 14(1)(b), ee ee ‘designation order’, 
y derogation from an Article or Protocol to the Convention; it can be made in 
ion of the making of the 


proposed derogation. 

32 See Chahal v UK (1996) 23 EHRR 413, para 113. Cae eee 
should be clear that they are being prosecuted with due diligence. 

33 The Home Affairs Committee, above n 30, 1st Report. 

34 (1989) 11 EHRR 439 paras 90-91. 

35 (1996) 23 EHRR 413 para 74. 

36 Protocol 6 prohibits the death penalty in time of peace: it was ratified on 27 January, 1999. 

37 X v Spain D R 37 (1984) p 93; Aylor-Davis v France (1994) 76-A DR 164; Raid! v Austria (1995) 82- 
A DR 134. 

38 WA ee ce E AC; 

39 Under Art 58. See 2nd Report of the Joint Committee, para 

40 PISHIRA procida porta tas the Sesca Ce Stain ale algae Aai yn Under 
Art 57 of the Convention this power can only be exercised at the point of ratification. 

41 There is no explicit exclusion of the nght to make reservations to Article 3. The matter is one of 
general mternational Jaw: reservations may not be made which are incompatible with the object and 
purpose of a treaty (Vienna Convention Article 19(c)). There is little doubt that the European Court of 
HR would claim the right to determine this question under the ECHR (see Van Dijk and Van Hoof 
Theory and Practice of the European Convention on Human Rights (London: Kluwer, 1998, 2nd ed) 
TI4-TT5 and cf 776 for the non-derogable provisions). It has not yet had to do so. France bas a 
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take this immensely controversial course, it would almost certainly have been 
found to be in breach of Article 3 and would also have breached the International 
Covenant on Civil and Political Rights ((CCPR) which does not allow for 
derogation from Article 7, which covers Article 3 treatment.‘ It is also a party to 
the United Nations Convention Against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment 1984*3 and the European Convention for the 
Prevention of Torture and Inhuman and Degrading Treatment or Punishment 
1987.44 Thus, on one view, the government was caught between the provisions of 
Articles 3 and 5, in relation to a number of suspected international terrorists, 
including persons with links to Al Qaida, based in Britain, and therefore had to find 
a compromise which would allow for their detention. 


The derogation 


As indicated, it was apparently only possible to declare the 2001 Bill compatible 
with the Convention rights under section 19 HRA by derogating from Article 5(1) of 
the Convention, in respect of the clauses in question. The derogation was made by 
giving notice to the Secretary General of the Council of Europe under Article 15(3) 
of the European Convention on Human Rights. Article 15 provides: ‘in time of war 
or other public emergency threatening the life of the nation’ any of the contracting 
parties may take measures derogating from its obligations under the Convention, 
‘provided that such measures are not inconsistent with its other obligations under 
international law’. No derogation from Articles 3, 4(1) and 7 or 245 can be made 
under Article 15. Article 15 is not included in the rights afforded further effect in UK 
law under the HRA. The validity of the derogation is a matter of international law in 
the sense that the interpretation of Article 15 is a matter for the European Court or 
(previously) Commission of Human Rights. It is a matter of national law in the sense 
that the derogation instrument itself is made under national legislation and, as 
indicated below, ‘derogation matters’ can be considered in SIAC. 

Before giving notice to the Secretary General the Government made an Order 
under section 14HRA, the Human Rights Act (Designated Derogation) Order 2001.45 


43 (1985) Cmnd 9593; it came into force in 1987 and it was ratified by the UK in December 1988. 
44 (1991) Cm 1634; it was ratified by the UK in June 1988. For discussion see M. Evans and R. Morgan 


(No 3) [1999] 2 WLR 827. 

45 ‘except in respect of deaths resulting from lawful acts of war’. 

46 SI 2001 No 3644. It was laid before Parliament on 12 November, 2001, coming into effect on the 
following day. It designates the proposed derogation as one that is to have immediate effect. 
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The Schedule to the Order, which takes the form of a draft letter to the 

General, points out that the UN Security Council recognised the 11 September 
attacks as a threat to international security and required states in Resolution 1373 to 
take measures to prevent terrorist attacks, which include denying a safe haven to 
those who plan, support or commit such acts. The Schedule argues that on this basis 
there is a domestic public emergency, which is especially present since there are 
foreign nationals in the UK who threaten its national security. On this basis, 
therefore, it argues, the measures in Part 4 are clearly and strictly required by the 
very grave nature of the situation. The Human Rights Act Schedule 3 was also 
amended to include the derogation under the HRA 1998 (Amendment No. 2) Order 
2001.47 It may be noted that the government has also derogated from Article 9 
ICCPR‘*8 as a further method of safeguarding the derogation from challenge. 
Otherwise it could have been argued that the measures taken were inconsistent with 
the UK’s other obligations under international law — one of the requirements of 
Article 15. The derogation, which can be questioned in SIAC and, of course, at 
Strasbourg, is considered below, along with the compatibility of the Part 4 
provisions with the Convention rights, since the two questions are linked. 


The detention provisions 


The detention provisions in Part 4 are clearly the most controversial part of the Act. 
Detention depends on certification by the Home Secretary as a substitute for a trial. 
Under section 21(1) the Home Secretary can issue a certificate in respect of a 
person on the basis of (a) a reasonable belief that the person’s presence in the UK is 
a ‘risk to national security’ and (b) reasonable suspicion that he or she is a terrorist. 
The term ‘belief? may be taken as denoting a lower standard than suspicion. The 
words ‘risk to national security’ should be interpreted in accordance with the 
decision in Secretary of State for the Home Department v Rehman*? which 
afforded a broad definition to such risks,” accepting that they can arise due to 
threats to other nations,>! and the Home Secretary has been accorded, as discussed 
below, a broad latitude in determining when a risk to national security arises. 
Under section 21(2) a ‘terrorist’ is a person who ‘is or has been concerned in the 
commission, preparation or instigation of acts of international terrorism’ or (b) is a 
member of or belongs to an international terrorist group or (c) has ‘links’ with such 
a group. Under section 21(4) such links will exist only if the person ‘supports or 
assists’ the international terrorist group. The word ‘assist’ is broad, but ‘supports’ 
is broader still since it could include expressing a favourable opinion about the 
group. ‘Terrorism’ has the meaning given to it in section 1(1) of the Terrorism Act 
2000 (TA).5? Thus the TA and ATCSA must be read together. The TA section 1(1) 
provides that ‘terrorism’ means the use or threat, ‘for the purpose of advancing a 


47 SI 2001 No 4032, 2. ‘Before Part II of Sched 3 to the Human Rights Act 1998 there is inserted, as Part 

I, the text of the derogation set out m the Schedule to this Order.’ The Order came into force on 20 
, 2001. 

48 Under Art 4(1) of the Covenant: see UK Derogation under the ICCPR of 18 December, 2001. 

49 [2001] 3 WLR 877. (Also known as Rehman v Secretary of State for the Home Dept.) 

50 But see n119 below, and associated text. 

51 ibid para 16, per Lord Slynn: ‘in contemporary world conditions, action against a foreign state may be 
capable indirectly of affecting the security of the United Kingdom. The means open to terrorists both 
in attacking another state and attacking mternational or global activity by the community of nations, 
whatever the objectives of the terronst, may well be capable of reflecting on the safety and well-being 
of the United Kingdom or its citizens.’ 

52 s 21(5). 
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political, religious or ideological cause’, of action ‘designed to influence a 
government or to intimidate the public or a section of the public’, (section 
1(1)(b))}3 which involves serious violence against any person or serious damage to 
property, endangers the life of any person, or ‘creates a serious risk to the health or 
safety of the public or a section of the public, or is designed seriously to interfere 
with or seriously to disrupt an electronic system’. The requirement of a threat to the 
established order contained in the words: ‘to intimidate or coerce a government’, 
the key limiting factor under the definition initially proposed by the government in 
its Consultation Paper on Terrorism,*4 was watered down in the Bill which 
emerged to ‘influence’. This definition applies to action of the types listed in 
section 1(2) occurring anywhere in the world; this is made clear under section 1(4) 
— the public may be the public of any country and the government may be the 
government of any country. There is no requirement that the government should be 
of a democratic country. Threats of action to be taken of one of the types listed in 
section 1(2) to be aimed at, for example, the Iragi government, would be covered. 

This definition was attacked in Parliament as creating a ‘fatally flawed’ Bill. It 
was also said: ‘it is utterly perplexing that we should apparently be wedded to a 
definition that threatens to undermine so sweepingly civil liberties and the 
credibility of governance itself .*5 The amendments put forward by the Liberal 
Democrats, which would have narrowed it down, were overwhelmingly defeated, 
Labour and Conservative MPs (with a few exceptions) voting together. The new 
definition allows many activities, currently covered by the criminal law, to be re- 
designated as terrorist. The definition now expressly covers threats of serious 
disruption or damage to, for example, computer installations or public utilities. The 
definition is therefore able to catch a number of direct action forms of public 
protest. Danger to property, violence or a serious risk to safety that can be 
described as ‘ideologically, politically, or religiously motivated’ may arise in the 
context of many demonstrations and other forms of public protest, including some 
industrial disputes. Obviously the new detention provisions in the 2001 Act do not 
apply to all those persons who fall within the definition in section 1(1) TA; the 
power to detain only applies to ‘suspected international terrorists’ who are non- 
British citizens. Under section 21(5) a ‘suspected international terrorist’ is a person 
who falls within the definition of terrorism in section 1 of the Terrorism Act 2000 
and who has been certified under section 21(1). 

It is crucial that the definition of a ‘suspected international terrorist’ should be 
precise since such a person can be subject to lengthy — perhaps indefinite — detention 
without trial. But, as indicated, the definition of ‘terrorism’ under section 1 TA, on 
which it is centrally based, is itself immensely broad and imprecise. No full 
definition of an ‘international’ terrorist is contained in the Act, but section 21(3) 
provides that an international terrorist group is a group subject to the control or 
influence of persons outside the UK and the Home Secretary suspects (not qualified 
by ‘reasonably’) that it is concerned in the commission, preparation and instigation 
of acts of terrorism. The failure to include the need for reasonable suspicion may be 
contrasted with the inclusion of the requirement of reasonableness in section 21(1), 
which may require the courts to read that requirement into section 21(3). Further, a 
person can be termed a ‘suspected international terrorist’ on the basis that he or she 


53 These words were not included in the original Bill: they were added as a Lords’ amendment, 
reluctantly accepted by the government: HL Deb col 1443-1451, 4 July, 2000. 

54 Legislation Agamst Terrorism: A Consultation Paper (1998) Cm 4178 para 3.17. 

55 Simpson MP HC Debs 15 March, 2000, cols 399 and 394. 

56 HC Debs 15 March, 2000 col 415 
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has ‘links’ with an international terrorist group. The power of certification is, it is 
argued, deeply flawed in its dependence on these imprecise definitions. 

The power of certification can be exercised in respect of persons who, under 
section 22, can be subject to immigration control in terms of: a refusal of leave to 
enter or remain, or a variation of a limited leave to enter or remain in the UK under 
sections 3-3B Immigration Act 1971 or to a recommendation to deport under 
section 3(6) of that Act, or a decision to deport or an order to deport under section 
5(1), refusal to revoke a deportation order, a cancellation of leave to remain, a 
direction of removal under paras 8-10 or 12-14 of that Act or a direction of 
removal under section 10 of the Immigration and Asylum Act 1999 or the giving of 
a notice of a decision to deport under the 1999 Act. Persons subject to these actions 
and decisions can already be detained, briefly,>’ under existing powers under the 
1971 Act.58 Section 22(1) allows these steps to be taken despite the fact that they 
cannot be deported or otherwise removed due to ‘a point of law which wholly or 
partly relates to an international agreement or a practical consideration’, 
terminology also used, as discussed below, in section 23. Where any such action 
has been taken at the point when the person is certified, it will be deemed, under 
section 22(3), to have been taken again immediately after certification. The 
provisions discriminate against non-nationals since they lose the right to a trial. Ifa 
British citizen fell within the definition of a ‘suspected international terrorist’ he or 
she would have to be brought to trial before the possibility of detention could arise. 
In other words, the normal due process safeguards, including the presumption of 
innocence, would have to be in place. All those safeguards can, however, be 
discarded in respect of non-British citizens falling within section 21. 

Under section 23(1) persons falling within section 21 can be subject to detention 
in respect of the above immigration controls ‘despite the fact that the action’ 
[specified in sub-section (2) cannot result] in their removal from the UK either 
temporarily or indefinitely by ‘(a) a point of law which wholly or partly relates to 
an international agreement or (b) a practical consideration’ (emphasis added). No 
definition or explanation of these terms is offered. Provision under (a) presumably 
relates to Article 3 and other equivalent provisions, while the ‘practical 
consideration’ could relate — it must be presumed — inter alia to the fact that 
there appears to be no safe third country which will take the person, or to the fact 
that Britain does not have an extradition agreement with the country from which 
the person came. Such persons can then be detained under the existing provisions 
of the 1971 Act allowing for detention of persons liable to examination or removal 
and detention pending deportation. 

Even a cursory reading of section 23, the central provision of Part 4, reveals that 
if it was intended to allow the government to escape from the dilemma it outlined 
in the Parliamentary debates and to the relevant Committees,’ it is deeply 
ambiguous and misleading. In particular, it is unclear why the provisions of section 
23(1)(a) and (b) operate disjunctively. In accordance with the provision of a way 
out of the dilemma one would have expected them to operate conjunctively. The 
use of the word ‘or’ implies that where the possibility of Article 3 treatment abroad 
does not arise, the person can be detained rather than deported, so long as a 
‘practical consideration’ is present. Passibly section 3(1)HRA could be used, as 


57 See: R v Governor of Durham Prison ex parte Harchal Singh [1984] 1 WLR 704, R (on the 
O A a a a aaa A a a a 145 SJLB 246; (2001) 
151 NLJ 1573. 

58 In the Immigration Act 1971 sched 2, para 16(1) and (2). 

59 For a full list see the Fifth Report of the Joint Committee on Human Rights para 1. 
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discussed below, in order to replace ‘or’ with ‘and’, although so doing would 
involve the judges — in effect — in legislating. The words ‘despite the fact that’ 
create additional ambiguity. Presumably they were intended to capture the idea that 
a person can be detained as a result of being subject to immigration control despite 
the fact that he cannot be deported for a reason within section 23(1)(a) or (b). But, 
crucially, they do not make the existence of a factor falling within either (a) or (b) 
an essential ingredient of detention. Afforded their natural meaning they imply that 
factors within (a) or (b) are incidental to the detention: they are merely relevant in 
the sense that they are not a barrier to it. Thus, these words appear to imply that a 
‘suspected international terrorist’ who could, or could arguably, be deported or 
otherwise removed could in fact be detained instead, without trial. 

The section 23 power on its face clearly goes beyond affecting those persons 
who cannot be deported to their own or a third country due to the risk of Article 3 
treatment, and a number of expected qualifying provisions are notable by their 
absence. In particular, there is no express provision allowing such persons to leave 
if they are prepared to take the risk of that treatment. Indeed, there is nothing to 
require the Secretary of State to take into account the desire of detainees to leave 
the country. There is no provision requiring that they must be deported or removed, 
if they wish to be, when and if a safe third country can be found, or indeed 
imposing any duty at all regarding the possibility of finding a safe third country. 
There is no requirement that the Home Secretary should ascertain whether there is 
genuinely a risk that the person would be subject to Article 3 treatment if removed. 
Obviously, the provisions are aimed at persons who are likely to be asylum seekers 
and strongly wish to remain in Britain due to the risk of Article 3 treatment in their 
own country. Nevertheless, they appear to leave open the possibility of detaining 
some persons who in fact wish to leave. Other omissions are even more disturbing. 
There is no express provision allowing for the release of the detainee if, for 
example, the group to which he allegedly belongs, or has links to, renounces 
terrorist activity. It is not necessary prior to certification®! for the Home Secretary 
to receive an assessment from legal advisors regarding the feasibility of bringing 
any of the potential detainees to trial rather than relying on this scheme. 

Prima facie it appears that four categories of person could be subject to the new 
detention provisions: (1) persons falling within section 21 who are at risk of Article 
3 treatment in their own country and where there appears to be no or little prospect 
that they could be deported to a safe third country; (2) persons falling within 
section 21 who are at risk of Article 3 treatment in their own country but who could 
be deported to a safe third country; (3) persons falling within section 21 who are 
unlikely to be at risk of Article 3 treatment in their own country; (4) persons falling 
within category (1) who are willing to take the risk of Article 3 treatment either in 
their own or another country, rather than be detained indefinitely. Thus, as the Joint 
Committee on Human Rights pointed out, the provisions go beyond answering to 
the dilemma the government claimed to be addressing.®? 

In terms of the policy underlying the Bill, the most defensible of these is 
category (1), but even if the scheme only allowed for the detention of persons 
within that category, it would still cover a range of persons unconnected with Al 


60 This appears to be a possibility under s 3(1) HRA: see the findings of the House of Lords R v A [2001] 
2 WLR 1546. But see n 120 below. 

61 It may be noted that if this procedure was instituted in future the person in question could be detained 
while the necessity of certification as opposed to trial was being assessed, under the existing powers’ 
seo n 57 above. 

62 Fifth Report, pera 6. 
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Qaida — the terrorist group which was probably responsible for the 11 September 
attacks. It would cover those who only pose a threat to other countries, such as the 
PKK or Tamil Tigers, and also those who merely have links with a group of 
suspected international terrorists. Section 21 would cover a Kurd who, say, 
supports the PKK and has come to Britain to hand out leaflets about them. It would 
also cover a person who supports an international environmental group advocating 
direct action and has, for example, come to Britain to support the group in 
threatening to destroy GM crops in, say, Russia. In fact the first of these could be 
arrested and charged with one of the proscription-linked offences under the TA.“ 
The second arguably has not committed any existing offence. Therefore, 

disturbingly enough, sections 21 and 23 not only allow for the detention of those 
who — apparently — cannot be brought to trial due to the sensitivity of the evidence, 
but also of those who could not be brought to trial in any event. 

Four central objections may be made to this scheme. First, Part 4 does create the 
possibility of internment since quite straightforwardly it provides for the indefinite 
detention without trial of non-British nationals subject to specified immigration 
controls and falling within section 21, if the Home Secretary decides to certify 
them. Depending on the interpretation placed on the ambiguously-worded section 
23, the decision to detain some of those persons is entirely unregulated by Part 4 
itself: it is a matter left to the discretion of the Home Secretary, although a 
subsequent challenge may be mounted in SIAC. There is no independent check on 
the Home Secretary’s decision at all prior to the decision to detain. Secondly, due 
process is entirely discarded by allowing for the detention without trial of such 
persons. There is no need for proof beyond reasonable doubt that a person is a 
suspected international terrorist (clearly such a requirement would defeat the 
purpose of the scheme). Since the necessary ‘evidence’ for the formation of the 
suspicion in question is not subjected to the check of a trial process, the risk that 
miscarriages of justice may occur is very high: some persons may be wrongfully 
detained, perhaps for a number of years. Since a power of indefinite detention is 
provided, the need for such a check is especially apparent. Moreover, the 
abrogation of due process occurs on a racially discriminatory basis. Thirdly, this 
power of internment is not confined to suspected members or supporters of Al 
Qaida but extends on its face to a wide range of other persons, as indicated. Fourth, 
on its face the power to detain may be used even though the person in question 
could be deported or otherwise expelled from the country. 

If the provisions had covered only persons within category (1) while urgent 
efforts were made to find a safe third country to which the person could be 
deported, it is possible that the derogation was not needed. This possibility was 
debated in Parliament and considered by the Joint Committee on Human Rights.™ 
In other words, it is possible that such detention could be found to be compatible 
with Article 5. In R (on the application of Saadi and Others) v Secretary of State 
for the Home Dept®™ the Court of Appeal found that the use of detention for no 
longer than 10 days in respect of asylum seekers is not incompatible with Article 5, 
reversing a ruling of Mr Justice Collins. Clearly, the period of detention in 


63 s 12(1) TA would provide the obvious offence. 

64 HC Deb, 19 November 2001, cols 129 and 139-140 (Vera Baird MP); seo also the Second Report of 
the Joint Committee on Human para 23. 

65 (2001) The Times 22 October 2001, 145 SJLB 246; (2001) 151 NLJ 1573. Following Chahal v UK 
(1996) 23 EHRR 413 detention in these circumstances while urgent efforts are made to find a safe 
third country may not breach Art 5(1). 

66 See judgment of 10 September, 2001. 


© The Modern Law Review Limited 2002 737 


The Modern Law Review [Vol. 65 


question in respect of ‘suspected international terrorists’ might be much longer. 
Nevertheless, the point is arguable. The Joint Committee took no definite view on 
this question.*’ Given that the provisions appear to cover people in categories (2), 
(3) and (4) as well, it appears that the derogation is needed. (It will also be needed 
in respect of those within the first category once attempts to find a safe destination 
have manifestly failed). Thus, the government appears to have been less than frank 
with Parliament® and the relevant Parliamentary Committees as to the purpose and 
extent of the provisions in order to give the impression that a form of internment or 
of preventive detention closely resembling internment was not in question, whereas 
at the international level, or in SIAC, it may have to concede, if the derogation is 
challenged, that it was in question. Ironically, it is clear that the derogation was 
therefore needed, since otherwise a breach of Article 5(1) would arise, but at the 
same time it is hard to justify the breadth of the provisions since they appear to go 
beyond what was strictly required by the exigencies of the situation. 

It may be noted that where SIAC cancels the certificate, as discussed below, 

whether on the ground that the detainee states that he now wishes to leave the 
country, or because there is in any event little or no risk that he will be subject to 
Article 3 treatment abroad, or on some other ground, the Home Secretary can issue 
another certificate on any ground. This is an extremely significant provision. It 
arises under section 27(9), which provides that the Secretary of State may issue 
another certificate ‘whether on grounds of a change of circumstance or otherwise’ 
(emphasis added). Since this provision merely relies impliedly on the application 
of sections 21 and 23 and itself says nothing about taking into account the fact that 
the detainee now states that he wishes to leave the country, there is nothing to 
prevent the re-issuance of a certificate. Clearly, the Home Secretary might be 
minded to do so where it was clear (although it was considered that the person 
could not be brought to trial) that the person represented a threat to a friendly 
nation such as the US or to the UK itself. It is understandable that it would seem 
very strange to release such a person to continue plotting terrorist attacks from, say, 
Iraq. However, tempting as it might be to continue to detain such a person, that was 
not — apparently — what the detention provisions were intended to allow. Arguably 
the true solution should be sought at the international level or, as argued below, 
greater efforts should be made to bring such a person to trial. If these provisions are 
in fact aimed in part at the general problem of international terrorism in the sense 
that there are a number of persons in various countries involved in such terrorism 
who, even if detained, can rarely be brought to trial, it is argued that they represent 
a muddled compromise. 

It may be noted that these draconian powers are subject to ‘sunset’ clauses 
contained in section 29; they will expire at the end of fifteen months® unless the 
Home Secretary revives them by order for a period not exceeding one year or 
provides that they are not to expire, in which case they will continue in existence 
for that period of time.™ The order is subject to approval by Parliament. The 
derogation itself is expressed to subsist until it is withdrawn, but for HRA purposes 
it will cease to have effect after five years unless its extension is approved by the 


67 Para 23 of the 2nd Report 
68 See HC Deb, 19 Nov 2001, col 114 ‘this is not internment but something completely different.’ B. 
Hughes MP Under-Secretary of State for the Home Dept. See also HC Deb col 380, Rt Hon David 
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positive resolution procedure in both Houses of Parliament.’?! The powers were 
used immediately to detain a small number of persons in Belmarsh Prison in 
London who are apparently Islamic fundamentalists. Two of them have since 
stated that they are prepared to leave the country and have done so.” 


The role of the Special Immigration Appeals Commission 


(i) Detainees certified under section 21: general 
The Special Immigration Appeals Commission (SIAC) plays a crucial role in this 
scheme since in most instances it will represent the only means of challenging the 
decision to detain. SLAC was established under section 1 of the Special Immigration 
Appeals Commission Act 1997 (SIACA) after the European Court of Human Rights, 
in the Chahal case,” held that judicial review and habeas corpus were inadequate 
remedies to deal with cases where the Secretary of State was making a decision on 
deportation as conducive to the public good. The SIAC was set up to deal with the 
most controversial cases, that is, those which include a security element where 
deportation is deemed to be for the public good; it has been viewed as ‘a fully- 
fledged judicial tribunal’.74 SLACA provides under section 4 that the Tribunal can 
hear an appeal on a point of law or on the basis that the discretion exercised should 
have been exercised differently. Under amendation by the Asylum and 
Immigration Appeals Act 1999, section 2A of SIACA now provides that the 
Commission will be the appropriate forum for actions under section 7(1)(a)HRA. 

SIAC now has a significant role in relation to detainees under Part 4 ACTSA. It 
can consider bail applications under section 24{1). Under section 21(8) the 
Secretary of State’s decision in connection with certification can only be 
questioned under sections 25 or 26, which deal with challenges to the certificate 
or reviews of it in SIAC. Thus ATCSA seeks to rule out judicial review of the 
Home Secretary’s determinations that persons are involved in international 
terrorism and his decisions to detain. It also appears to rule out Habeus Corpus. 
Derogation matters may be raised only in SIAC under section 30(2). Judicial 
review of SLAC’s decisions appears to be ruled out since it is now a superior Court 
of Record under section 35 which inserts section 1(3) into SIACA. The 
compromise of affording SIAC the status of a superior court of record was arrived 
at in response to amendments carried in the Lords which would have allowed for 
judicial review of the Home Secretary’s decisions and those of SIAC.’ Despite the 
amendments carried in the Lords, the Act emerged substantively unscathed in 
terms of the avenues available for challenge. 

The lack of judicial review may not be of great significance due to a new section 
1(4) also inserted into the 1997 Act under section 35 ATCSA providing that 


71 s 16 HRA. 

72 See The Guardian 15 April, 2002. 

73 (1996) 23 EHRR 413. 

74 Joint Committee On Human Rights Second Report HL 37, HC 372 (2001-2001). See also the comments 
of Lord Goldsmith (for the government) HL Deb cal 994, 6 December, 2001 (Lord Goldsmith). 

75 SIACA Schedule 1 states that SIAC will be duly constituted when it consists of three members, of 
whom at least one holds or has held high judicial office — that is, having been at least a High Court 





has immigration expenenco jodicial 
76 Amendment No. 32 on first reading in the Lords left out Clause 30, the ouster clause excluding judicial 
review of the decision of the Secretary of State. The amendment was then defeated in the Commons. 
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decisions of the Commission can only be questioned in accordance with section 7 
of the 1997 Act or in accordance with section 30(5) ATCSA which covers leave to 
bring appeals, and provides that the appropriate appeal court can only ‘consider 
and do those things which it could consider and do in an appeal from the High 
Court or the Court of Sessions in proceedings for judicial review.’ Section 7 
provides a right of appeal on a point of law only to the Court of Appeal and thence, 
with leave, to the House of Lords. Section 27(1)(b) ATCSA applies section 7 of the 
1997 Act, providing for appeals on points of law, to sections 25 and 26 of the 
ATCS. Thus most issues that could be raised on judicial review could be raised as 
points of law. Lord Goldsmith for the government said in the Lords ‘I am satisfied 
that the Court of Appeal would indeed have jurisdiction to entertain an appeal on a 
point of law in a case where the Special Immigration Appeals Commission had 
failed to comply with its own procedural rules’. He conceded that not all 
procedurally flawed decisions of the SIAC could be challenged as points of law.” 

There are two methods of judicial control enshrined in Part 4. Under section 25 a 
detainee may appeal to SIAC which has the power to cancel the certificate of the 
Home Secretary if it finds that there were no reasonable grounds for a belief or 
suspicion of the kind referred to in section 21(1)(a) or (b), or that for ‘some other 
reason’ the certificate should not have been issued. There is also a distinct, power of 
review of the certificate, which is not instigated by the applicant and which must 
occur in SIAC. The first review occurs as soon as is reasonably practicable after 6 
months from the issue of the certificate under section 26(1). However, if there is an 
appeal this will delay the point of the first review, under section 26(2), which will 
occur 6 months from the point at which the appeal is finally determined. After the 
first review, reviews must then occur at 3 monthly intervals under section 26(4). 
The detainee can ask for an intermediate review due to a change of circumstances, 
under section 26(4). It is clear that the two procedures differ significantly. An 
appeal can occur once only in respect of one certification and must be commenced 
within 3 months of the issuance of the certificate, although SIAC can give leave for 
that period to be extended under section 25(5). The appeal must be instigated by 
the detainee, whereas the reviews take place automatically. 

The procedure is now governed by SIAC’s Rules of Procedure, as amended.” The 
Rules allow for hearings in the absence of the person bringing the proceedings and 
his or her legal representative. In such instances a special advocate (SA) will be 
appointed who has had security clearance. The SA cannot take instructions from the 
appellant and is therefore not in the position that an ordinary lawyer would be in — a 
normal client-lawyer relationship — although she is not in a neutral position since the 
intention is that she should represent the appellant’s interests. The procedure is 
divided between closed and open sessions. Under SIACA section 5(3)(b) and Rules 
of Procedure, rule 19, the appellant and his or her advocate are excluded from the 
closed sessions. The Special Advocate can attend the closed sessions. The benefit of 
the closed sessions is that the government can put forward the facts on which it bases 
its case. The Commission can allow the appeal and cancel the certificate but, as 
indicated above, the Home Secretary can then issue a further certificate. 

The detention power is not confined to those who are at risk of facing Article 3 
treatment in their own countries. But SIAC could cancel the certificate if it viewed 
the lack of a risk of such treatment abroad, or the level of risk, or the detainee’s 
willingness in any event to leave the country, as a matter falling within section 


77 HL Deb col 994, 6 December, 2001. 
78 SI 1998 No 1881, amended by SI 2000 No 1849. 


740 © The Modem Law Review Limted 2002 


September 2002] Anti-Terrorism, Crime and Security Act 2001 


25(2)(b) which provides that ‘for some other reason’ — apart from the belief or 
suspicion referred to in section 21(1) — the certificate should not have been issued. 
The fact that the detainee asserts that he could leave the country and wishes to do 
so, even if a risk of Article 3 treatment exists, should be treated as an ‘other reason’ 
since the government has presented the new provisions as being intended for use 
only where a person cannot be removed due to the risk of such treatment. Given 
that the introduction of these provisions was predicated on the assumption that the 
UK wished to deport or extradite rather than detain the persons in question, it is 
decidedly strange, to say the least, that this whole matter was not placed on a 
statutory basis but left to be determined by SIAC without any further guidance 
under section 25(2)(b). 

Clearly, the position of the applicant is weak before SIAC. Bearing in mind that in 
relation to Part 4, its procedure is — in effect — a substitute for a trial, it cannot be 
viewed as satisfactory in due process terms. The difficulty with Commissions or 
Tribunals of this nature is that the limitations under which they operate, which limit 
the opportunities of the defence to challenge evidence, detract from their efficacy. 
The extent to which the evidence can genuinely be tested is questionable. As White 
puts it in relation to the Northern Ireland tribunal set up under the Northern Ireland 
Act 1998 and modelled on SIAC: ‘the central difficulty with the type of Tribunal set 
up by the 1998 Act is that it attempts to create an adversarial forum where one of the 


parties is severely hampered in presenting his or her case’.79 


(ii) Asylum claims of persons detained under section 23 
New provisions are introduced under sections 33 and 34 affecting a number of 
asylum claimants appealing to SIAC. They are considered here only in relation to 
detained under section 23 who are already asylum claimants or who decide 
to claim asylum at some point in the procedure. But although the focus of this 
article is on the nature of the new detention powers, it should be pointed out that 
sections 33 and 34 have, as indicated below, a coercive impact that ranges well 
beyond persons affected by those powers. 
A detainee under section 23 might argue not that she would be subject to Article 
3 treatment if she returned to her own country, but that she cannot return to her 
own country since she would suffer persecution there and therefore wishes to claim 
asylum in the UK.™ Or a detainee might claim that she would suffer Article 3 
treatment on the basis of a political motive in her own country and claim asylum on 
that ground. Such detainees may wish to claim that they are ‘terrorists’ on the basis 
that they have been implicated in the use of force against a repressive regime 
which therefore has a political motive for persecuting them. In such instances the 
consideration of the claim in SIAC would be affected by the new power arising 
under section 33. Section 33 allows the Secretary of State to issue a certificate to 
the effect that the appellant is not entitled to protection under Article 33(1) of the 
Refugee Convention because Article 1(F) or Article 33(2) applies to him. Article 
33(1) encapsulates the principle of non-refoulment — that a refugee must not be 
removed from the country where this would lead to their life or freedom being 
threatened on account of their race, religion, nationality, membership of a 


79 See C. White ‘Security Vetting, discrimination and the right to a fair tal’ [1999] PL 406—418, at 413. 
See also C. Walker The Prevention of Terrorism (1986) 82; he advocates an inquisitorial system for 
such Tribunals 

80 Although such persecution would often amount to Art 3 treatment, or the creation of a sigmficant risk 
of such treatment, this would not always be the case. A denial of economic rights would amount to 
persecution but would not be viewed as Art 3 treatment. 
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particular social group or political opinion. Article 33(2) removes that protection 
where there are reasonable grounds for regarding the refugee as a danger to 
national security. If Article 1(F) applies the person is excluded from the protection 
of the Refugee Convention and therefore from refugee status. Article 1(F) applies 
if there are ‘serious reasons’ for considering that the person has ‘committed a crime 
against peace, a war crime or a crime against humanity’ or ‘a serious non-political 
crime’ abroad or he ‘has been guilty of acts contrary to the purposes and principles 
of the United Nations’. The certificate must also state that the removal of the 
appellant would be conducive to the public good. SIAC must begin its 
consideration of the asylum appeal by considering the statements in the certificate 
and, if it agrees with them, it must dismiss the part of the appeal that amounts to a 
claim for asylum.®! 

If SIAC does not concur with the statements in the certificate it must quash the 
action or decision against which the appeal is brought. But this decision need have 
— in a sense — no binding effect due to the provision of section 33(6): the Secretary 
of State can then re-issue the certificate or take any other action regardless of the 
quashing, on the basis of a change in circumstances or otherwise (emphasis added). 
Further, under section 33(6) the claim for asylum must remain undecided until it 
has been determined whether to take a new decision or action, such as re-issuing 
the certificate. It appears therefore that SIAC cannot decide to disagree with the 
statements and then proceed to consider the substantive claim under the Refugee 
Convention. Therefore the proceedings would have to be stayed and the appellant 
returned to detention once SIAC had made the determination that it disagreed with 
the Secretary of State’s statements in the certificate. Thus nothing in the Part 4 
provisions on their face prevents the re-issuing of the certificate on the same 
grounds in order to ward off the claim for asylum and to keep the appellant in 
detention. However, if such re-detention occurred Article 5(1) would be likely to 
be breached, a matter that is considered below. 

Section 34 directs the Commission as to the interpretation of the Refugee 
Convention. Section 34 provides that SIAC shall not take into account the gravity 
of ‘events or fear’ by virtue of which Article 1(A) of the Convention might apply if 
Article 1F did not apply or where Article 33(1) would or might apply if Article 
33(2) did not apply. Obviously this is intended to include an instance in which a 
certificate of the Home Secretary states that Article 1F does apply in respect of a 
person detained as a result of certification under section 21, although it is not 
expressed to be confined to that instance. Section 34 thus precludes considerations 
of proportionality. In other words, where the threat to the person in question was 
very great, while the risk to national security was uncertain, the threat could be 
ignored, SIAC being forced to concentrate only on the risk. Obviously, despite 
section 34 it is still possible for a person detained under section 23 to make a 
successful claim although, as indicated, there are now procedural obstacles in the 
way of so doing, under section 33. But for section 34 SIAC could have found in 
some instances that although there was a basis for such an assessment, the threat to 
the appellant was so grave that the claim should succeed. In such an instance, 
again, the appellant could eventually have escaped from detention since he would 
no longer be subject to the specified immigration controls. In relation to persons 
detained under section 23, ss 33 and 34 appear to have the purpose of curbing the 
powers of SIAC and making it less likely that a successful claim for asylum could 
be made. SIAC would be expected to abide by Articles 1(F) and 33(2) in any event, 
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but sections 33 and 34 appear to be intended to create somewhat broader 
exceptions. If a person detained under section 23 was able to make a successful 
claim, he would no longer be subject to the specified controls and therefore could 
not be subject to detention under the certification process. 


Challenges under the Human Rights Act or at Strasbourg 


All the persons administering Part 4 ATCSA are public authorities under section 
6(1) HRA and therefore must abide by the Convention rights, unless, following 
section 6(2), as the result of a provision of Part 4 which is incompatible with the 
rights it was not possible to act differently or where the authority was acting to 
enforce such a provision. As indicated, SIAC has been designated the appropriate 
forum for raising Convention-based arguments under section 7(1)(a) HRA. SIAC is 
of course itself bound by section 6 HRA since it is a public authority. The 
following arguments, based on the Convention, would have to be raised initially in 
SIAC. The consideration of Convention-based challenges below goes on to 
consider what can be done, in SIAC, the Court of Appeal or House of Lords, if it is 
found that the Part 4 provisions themselves breach the Convention rights or that 
they do so in respect of their application in a particular instance. Ultimately, a 
number of the points considered below may be raised at Strasbourg. It should be 
pointed out that the discussion does not attempt an exhaustive survey of all the 
Convention points that could be raised. 


(i) Derogation matters 

The derogation may only be questioned in proceedings before SIAC under section 
30(2), with an appeal to the Court of Appeal (section 30(5)). The derogation can also 
of course be considered at Strasbourg. The starting point is to consider Article 15. 
Article 15 itself is not included in the rights listed in Schedule 1 HRA. However, the 
Part 4 detention scheme can only be compatible with Article 5(1) if the derogation 
covers it, necessitating consideration of Article 15. Therefore two questions arise in 
respect of the derogation. The government has not claimed that this is a time of war 
and therefore the first is whether a public emergency threatening the life of the 
nation, within the meaning of Article 15, exists. It may be noted that the European 
Court of Human Rights has never found that a claim for a derogation is unjustified 
on the basis that such a state of emergency does not exist. 

In Lawless v Ireland ® the Court of Human Rights considered whether Ireland 
was justified in entering a derogation under Article 15 to Article 5. It found that 
any terrorist threat must affect the whole population, must be in being or be 
imminent, and must have produced a situation in which the usual law enforcement 
mechanisms are unable to function. It found that these conditions were satisfied in 
1957 due to the existence of a ‘secret army’ operating in Ireland and in the UK and 
because of the alarming rise in terrorist activities in the previous year.’ The 
introduction of special powers in Ireland, including internment, in 1971 was found 
to be justified in Ireland v UK% by an upsurge in terrorist activity together with 
serious and prolonged rioting. The requirement that the whole population should be 
affected has not been strictly applied: it has been accepted that it covers events 
occurring in one part of a state only which may be assumed to have an effect on the 
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population in general.®> A derogation from Article 5 was upheld in Brannigan and 
McBride v UK * in the context of 3,000 deaths attributable to terrorism, caused by 
over 40,000 terrorist shooting or bombing incidents between 1972-1992.87 In 
Aksoy v Turkey® the Court accepted that there was a state of emergency in South- 
east Turkey on the basis that there had been on average 3,000 deaths related to 
terrorism a year. 

In all these instances there was little dispute as to the facts: the only question was 
whether they disclosed a state of public emergency. However, in the Greek case®? 
the threat was largely imminent rather than actual. The European Commission on 
Human Rights found that the derogation was not justified. The Greek government 
had argued that there had been a steady decline in public order which had brought 
the nation almost to a state of anarchy, necessitating the adoption of various 
measures, including the derogation, in order to prevent a Communist takeover. The 
Commission, abjuring a stance of deference to the state in this instance, disagreed 
with the government’s assessment of the situation, finding that the life of the nation 
was not threatened. However, the stance of the Commission in this exceptional 
situation was out of accord with that of the Court in Aksoy and Brannigan. Indeed, 
where terrorist activity is already occurring in a state, as in those instances, it can 
more readily be argued that an objective assessment can be made. While the Court 
may be prepared to make its own assessment of such situations, albeit while 
conceding a wide margin of appreciation to the state, which means that it makes 
little attempt to gather independent evidence, it is placed in a particularly difficult 
position where a government enters a derogation — as in the instant case — on 
speculative grounds, based on very sensitive intelligence. The Court may be unable 
to make any real assessment if the intelligence is viewed as largely undisclosable. 
In other words, ironically, it may be easier to make an assessment where terrorist 
activity has already occurred and is continuing, than when intelligence sources 
suggest, on the basis of circumstantial evidence, that it may occur. Thus, the 
findings in Lawless, Ireland v UK and Brannigan may not be entirely in point in 
relation to the current situation in the UK since the assessment that an emergency 
exists is based on speculation rather than actuality. These suggestions lead to the 
unpalatable conclusion, contrary to the view of the Commission in the Greek case, 
that a broader margin of appreciation should be afforded to the state when it claims 
that a state of emergency is imminent as opposed to actual. 

In introducing the ATCSA the Home Secretary said that the government held 
secret information suggesting that members of some international terrorist groups 
are currently in Britain,” and this was also suggested in the Schedule to the 
Derogation Order.°! Presumably some of them may be members or supporters of 
Al-Qaida. The government took the view that, taking into account the 11 September 
atrocities and Britain’s support for America, a state of public emergency affecting 
the life of the nation could be said to exist. The Joint Committee on Human Rights, 
however, expressed concern in its Second Report about the lack of specificity in the 
reasons given for taking this view.%? It examined the Home Secretary in oral 


85 See Ireland v UK A 25 (1978). 

86 (1993) 17 EHRR 539. 

87 As pointed out by D. Pamnick QC in the legal opinion on the derogation prepared for Liberty. 

88 (1996) 23 EHRR 553. 

89 12 YB 1 (1969). 

90 See HC Debs 15 Oct 2001 col 924; evidence of the Home Secretary given to the Jot Committee on 
Human Rights, Second Repent, Questions 3-7 and 9. 

91 n 46 above and associated text. 

92 Para 29 2nd Report. 
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evidence on the reasons for thinking that a state of emergency existed differing from 
that facing the country when the TA 2000 was enacted; he replied that the current 
threat is greater than that posed by the IRA since the 1970s because the terrorists in 
question are thought to have access to weapons of mass destruction.%? The 
Committee found that there might be evidence of a state of public emergency but 
that no evidence of it had been disclosed by the Home Secretary. It therefore 
recommended that each House of Parliament should look carefully at the question 
whether, under the criteria of Article 15, there was a state of emergency.™ 

As the Joint Opinion prepared for the group JUSTICE pointed out, the situation 
in the UK following the attacks of 11 September is significantly different from 
each of those circumstances in which states have successfully claimed that a state 
of emergency justifying derogation exists in the past, since there have been no Al 
Qaida attacks so far on British soil. Nevertheless, JUSTICE took the view that a 
court would be likely to find that a public emergency currently exists due to the 
threat created by Al Qaida.” In making the assessment as to the existence of a state 
of emergency it cannot be assumed that SIAC would apply the same tests as have 
been applied at Strasbourg. SIAC might apply a somewhat stricter standard of 
review since as a domestic court it would not concede a margin of appreciation™ to 
the executive. However, it would be likely to accept that the executive had a 
discretionary area of judgment i in determining whether a public emergency exists. 
The differing standards of scrutiny connoted by the two terms might mean that 
claims of a threat to national security would receive a somewhat stricter scrutiny in 
SIAC than at Strasbourg. On the other hand, the view taken by the House of Lords 
in Secretary of State for the Home Dept v Rehman” of the meaning of a threat to 
national security may be broader than the view that Stasbourg would be likely to 
take since Strasbourg might not accept that threats to other countries should be 
taken into account. In Rehman it was found that such a threat should be broadly 
defined to include the possibility of future threats, including those to the UK’s 
allies. Following these findings SIAC is likely to accept a broad interpretation of a 
state of emergency. Taking into account the breadth of this definition and the fact 
that SIAC would have to assess, on the basis of very sensitive intelligence, not an 
overt but a covert, implicit and speculatively imminent state of emergency, it may 
be concluded that it will find that one is currently in existence in the UK, although 
such an assessment would clearly be open to future revision if Al Qaida’s 
operational effectiveness appears to diminish. The fact that at a number of points in 
recent years when terrorist activity has been especially serious, such as after the 
Omagh bombing, the government has not sought to derogate from the Convention 
is, it is suggested, beside the point. Failures to derogate in the past are not directly 
relevant to this assessment of the current derogation. The existence of a state of 
public emergency is a necessary condition for derogation — it does not mandate it, 
and a state which seeks to adhere to the Convention despite the fact that it could 
probably defend a derogation at Strasbourg deserves credit for doing so.” 


93 Para 29 2nd Report and Oral Evidence appended to the report, Questions 3-7 and 9. 

94 ibid para 30. 

95 Memorandum from JUSTICE, Joint Committee on Human Rights, Appendices to the Minutes of 
evidence, para 1.7. 

96 See n 17 above. 

97 See R v DPP ex parte Kebeline [1999] 3 WLR 372; Secretary of State for the Home Dept ex parte 
Rehman [2001] 3 WLR 877. 

98 [2001] 3 WLR 877, HL; [2000] 3 All ER 778, CA; [1999] INLR 517 (SIAC). 

99 As the Opinion for JUSTICE pointed out, the fact that a state of emergency could be viewed as 
currently in being may not continue to justify the existence of the derogation mnce the assessment is 
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The second question to be asked under Article 15 is whether the derogation 
applies ‘only to the extent strictly required by the exigencies of the situation’, In 
determining this issue SIAC will rely on the Strasbourg jurisprudence, but it is also 
likely to concede that the executive has a discretionary area of judgment!™ jn 
settling on the measures necessary to combat the public emergency. The most 
significant issue SIAC is likely to examine is that of the necessity of introducing 
the Part 4 detention scheme, bearing in mind the other available measures which 
have not themselves necessitated derogation.!°! The most significant of these is the 
Terrorism Act 2000. It does not, however, allow for detention without trial and the 
government’s argument is, as indicated above, that the difficulty of bringing 

intemational terrorists to trial, coupled with the impossibility of 
deporting some of them, demands such a measure. Such arguments have 
previously been accepted at Strasbourg.!©2 Some evidence supporting the claim 
that this measure is indeed necessary will have to be put forward to SIAC in closed 
session. Such evidence will presumably seek to demonstrate that it is almost 
impossible to procure the conviction of certain suspected international terrorists 
due to their operational methods, the dangers of exposing informers and of 
undermining intelligence operations. It might also be pointed out that adversarial 
systems such as that in the UK are at a particular disadvantage in dealing with this 
situation as compared to inquisitorial systems, inter alia because the requisite 
evidence must be gathered pre-trial. 

Independent opinion does not favour the view that the measures are justified. The 
Joint Committee on Human Rights concluded that even if the requisite state of 
emergency exists, it doubted whether the measures in the Bill could be said to be 
strictly required, bearing in mind the array of measures already available to be used 
against terrorism, and the fact that no other European country had derogated from 
Article 5.1% Jt returned to this issue in its Fifth Report on the Bill and found that the 
case for adopting the emergency measures had still not been made to Parliament. 1% 
Other legal opinion on this issue is at present quite firmly to the effect that the 
derogation goes further than is required by the exigencies of the situation.!™ 

If SIAC shows some deference to the government in accepting the necessity of 
introducing detention without trial, it will go on to consider the separate question 
of the proportionality between the emergency situation and the detention scheme in 
Part 4.1% Bearing in mind the doubts that have been expressed as to the existence 
of a public emergency, it is fair to argue that if one exists it must be one that only 


based on the continued operational effectiveness of Al Qaida (ibid para 10-11). At the time of wnting 
It appears that certain Al Qaida leaders and fighters are engaged in remstance to US and UK troops in 
Eastem Afghanistan. If a large number of Al Qeida’s leaders are captured or killed, or in some other 
Tespect it becomes apparent that the organisation is not likely to carry out atrocities in future, the 
justification will disappear, or at least diminish. 

100 See n 97 above. 

101 See Lawless v Ireland A 3 para 36 (1961); Ireland v UK A 35 para 212 (1978). 
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marginally falls within that term. The government should have viewed itself as 
circumscribed in its choice of the measures to be taken: among those that 
feasible the less repressive ones should have been chosen. The choice in fact made 
fails, it is argued, to satisfy the requirements of proportionality due to the use of 
extraordinarily broad definitions, of ‘terrorism’, and of national security, on which 
the power of certification depends. As indicated above, a number of persons who 
are suspected to be part of international terrorist organisations but have no links 
with Al Qaida are covered by section 21, as are — still less justifiably — persons who 
have ‘links’ with such organisations. The ‘emergency’ is apparently imminent due 
to the 11 September attacks. Therefore a measure allowing for the detention 
without trial of those who were uninvolved in any way in those attacks appears to 
be disproportionate to the demands of the post-11 September situation. Dispro- 
portionality also arises due to a further feature of Part 4 since on its face the 
detention scheme allows persons within section 21 to be detained, even where they 
could be returned to another country. Admittedly, the government could merely 
have introduced a new power of detention without trial for all those falling within 
section 21, regardless of whether they were subject to immigration controls. 
Arguably, such a measure would have represented an even more repressive 
response than the current one, in part because the possibility of deportation rather 
than detention would not have arisen in respect of many detainees.! But given 
that the current scheme is ambivalent on this issue since no express right to leave 
the country is created, it is argued that the rejection of this more draconian 
alternative does not indicate clearly that the requirements of proportionality have 
been met. The government, as indicated above, appears to have reserved for itself 
the right, exceptionally, to detain some persons rather than allow them to go to 
certain countries that condone terrorism, even where they are willing to do so. 
The extent or absence of judicial intervention in detention without trial can also 
be viewed as linked to the question of proportionality. The complete absence of 
judicial control could probably be justified only in an extreme emergency. The 
Court of Human Rights found in Aksoy that a state of emergency in principle 
justifying the derogation existed, but found that the detention of the applicant 
before charge for 14 days without judicial control on suspicion of terrorist 
offences, and the failure of the Turkish government to adduce detailed reasons 
justifying the measure, could not be justified by reference to the exigencies of the 
situation. Aksoy and the other relevant authorities!™ suggest that the judicial 
control available would be viewed as proportionate to the exigencies of the 
situation. Clearly, judicial intervention is available — in what is now a superior 
Court of Record. The detainee can immediately appeal to the SIAC and the 
certification on which the detention is based can be quashed.!© As discussed, this 
form of judicial control may not be of substantive value since the detainee can be 
re-certified without ever having been released from detention. Nevertheless, 
judicial control does exist from the very outset of the detention. Further, the state 
can be expected to adduce — in the closed sessions before the SIAC — quite detailed 
reasons relating to the detention of the particular appellant. It is concluded that 
Strasbourg would be likely to view the SIAC procedure as providing a form of 





107 ‘Arguably’ since such a measure would not have been racially discnminatory; for discussion of this 
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control superior to that accepted in other instances as proportionate to the demands 
of the situation.!1° 

However, as argued, proportionality is not satisfied by other aspects of the 
scheme. If SIAC takes this view and therefore finds that the measures taken go 
further than strictly required by the exigencies of the situation, it could seek to 
interpret the detention scheme strictly in order to confine it to the terms of the 
derogation by reference to the requirements of proportionality, relying on its duty 
under section 6(1)HRA and on section 3(1)HRA.!!! Indeed, the fact that it has the 
power to do this under section 3(1), so long as it does not cross the boundary into 
legislating as opposed to interpreting, is itself relevant to the issue of 
proportionality. Where, on a literal interpretation, the provisions fall outside the 
derogation, they inevitably come into conflict with Article 5(1). Thus they should, if 
it is possible to do so, receive a strict interpretation with the result that they are 
covered by the derogation, whereas otherwise they would not be. The idea would be 
to impose a strict interpretation on section 23, under section 3(1)HRA, rendering it 
applicable only to those within the first category put forward above, on the basis 
that, although their detention might breach Article 5(1), it is covered by the 
derogation. This would mean that those within the other categories could not be 
detained under this scheme at all. Pepper v Hart!!? statements also support this 
interpretation. A further, more straightforward, possibility would be to rely on 
section 3(1), if necessary, to interpret the wording of section 25(2)(b) — allowing for 
cancellation of the certificate for ‘some other reason’ — to mean that all those 
outside the first category have a de facto right to leave the country rather than be 
detained. Since the wording of section 25(2)(b) is so open-ended it would not be 
difficult to achieve this result. Obviously, this would be a right many of them would 
be unwilling to exercise and therefore they would seek to rely on re-interpretation of 
section 23. These interpretations as applied in any particular instance would allow 
SIAC to fulfil its duty under section 6(1)HRA to abide by the Article 5(1) 
guarantee. In support of this there is the possibility of using the ent in SIAC 
that detainees may have a substantive legitimate expectation,!!? which in this 
instance arises in relation to a Convention right, that they should be able to leave the 
country if willing to do so. The derogation Order itself supports this expectation. It 
should be noted that examining this issue may not be a matter of national security in 
the sense that the question whether a person can be released to a safe third country 
(or possibly to his or her own country on the basis that there is little or no risk of 
Article 3 treatment there) need not involve sensitive issues (although it may do 
so).114 Following this reasoning SIAC could in any particular application cancel the 
certificate under section 25(2)(b) either on the basis that section 23 — under a strict 


110 In Lawless v Ireland ibid certain administrative supervisory mechanisms were available and 
could be made to a Tribunal regarding the use of administrative detention; this was 

found to provide a proportionate response to the demands of the situation. 
111 Following the mling of the House of Lords in Re S and Re W (Care Orders) [2002] UKHL 10 SLAC 
would probably rely on s3. Lord Nicholls said (at para 37) that 23(1) is ‘a powerful tool whose use is 
obligatory. It is not an optional canon of construction. Nor is rts use dependent on the existence of 


ambiguity’. 
112 [1993] AC 1 AC 593. 
113 See R v North and East Devon Health Authority ex parte Coughlan [2000] 2 WLR 622. This 
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to be justified on a high civil degree of probability (para 22 of the judgment). 
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interpretation — did not allow for his detention or simply on the basis that his 
willingness to leave the country is an ‘other reason’ for so doing. 

It is suggested that sections 3(2) and 6(2)HRA do not prevent this outcome. Section 
6(2) provides that section 6(1) does not apply if (a) due to the provisions of 
incompatible primary legislation the authority could not have acted differently or (b) 
the authority was acting to seek to give effect to the legislation. Section 3(2)(b) 
provides that section 3(1) does not affect the validity of incompatible primary 
legislation. Had sections 25(2)(b) and 23 made it clear that detention could be used 
even where appellants could be deported, SIAC might have had to accept, due to 
section 6(2)(b), that in such instances it could not cancel the certificate since the 
authorities in question, including itself, were seeking to enforce section 23, despite 
the incompatibility with Article 5(1). Since sections 23 and 25(2)(b) do not make this 
clear, cancellation can occur in accordance with the demands of section 6(1)HRA. 

If the certificate was re-issued under section 27(9) almost immediately after can- 
cellation it would be very difficult to argue that the continued detention of the detainee 
was warranted by the exigencies of the situation since it would be unlikely that fresh 
evidence regarding his involvement in terrorism could have been uncovered in such a 
short space of time. Therefore his continued detention would breach Article 5(1). Thus 
the power to re-issue the certificate should also be curbed by SIAC, using section 
3(1)HRA to interpret it narrowly in order to avoid such a breach. 

So far this argument suggests that the section 23 detention scheme can be 
confined to those it was apparently aimed at — those at risk of Article 3 treatment 
abroad. The main problem arises in respect of its application to persons within 
section 21 who cannot be removed from the country, but are entirely unconnected 
with Al Qaida, or with similar groups,!!5 especially where they belong to groups, 
such as the PKK, who claim to have renounced violence.!'6 It could be argued that 
section 21, on which section 23 depends, is broader than strictly required by the 
exigencies of the situation, since it covers such a wide range of groups, and it is 
therefore uncovered by the derogation. As indicated above, the decision in 
Secretary of State for the Home Department v Rehman!!! afforded a broad 
definition to the notion of a danger to national security, accepting that it can be 
indirectly threatened by action against a foreign state; further, the Home Secretary 
was accorded a great deal of latitude in determining when such a danger arises.!18 
The argument could be put forward, however, under section 3(1)HRA, that in the 
context of indefinite detention as opposed to deportation — the context at issue in 
Rehman — a narrower definition should be used.!!9 SIAC could further seek to rely 
on section 3(1) in order to curtail the definition of terrorism under section 1(1)TA 
with a view to allowing section 21 to continue to fall within the derogation. So 
doing would, however, mean drastically curtailing the definition, and SIAC might 
well draw back from adopting what is, in effect, a legislative role.!2° Therefore in 
this instance it is hard to see that SIAC could merely rely on section 25(2)(b) in 
order to cancel the certificate when all the tests allowing for detention under 


115 See n 161 below for a list of proscribed groupe, some of which may have links with Al Qaida and/or 
methods. 
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sections 21 and 23 are satisfied, and the argument that the scheme was not 
presented to Parliament in such broad terms is much less readily available. It might 
then be said that due to the incompatibility with Article 5(1), section 6(2)(b) HRA 
applies to all the public authorities involved, including itself, requiring it to accept 
that those covered by section 21, although unconnected to Al Qaida, who cannot 
leave the country, cannot be released from detention. 

Following these arguments, the detention scheme is incompatible with Article 
5(1), either because a public emergency no longer exists or never existed, or 
because section 21 goes further than strictly required by the exigencies of the 
situation, even when subject to a strict interpretation under section 3(1)HRA. If 
SIAC comes to this conclusion it could, since it is a superior Court of Record, 
make a formal declaration of the incompatibility under section 4HRA.!?! This 
would not affect the position of the detainee before SIAC in any particular instance 
since the validity of sections 21 and 23 would be unaffected.!” But if a declaration 
was upheld on appeal!3 it might influence the Home Secretary to withdraw the 
certificate. Clearly, the Court of Appeal or House of Lords might disagree with 
SIAC’s assessment and find that a declaration was not needed, either on the basis 
that section 21 goes no further than the exigencies of the situation demand, or on 
the ground that it can be converted into a narrower measure — one covered by the 
derogation — through interpretation under section 3(1)HRA. The detainee could 
also make an application to the European Court of Human Rights, challenging the 
validity of the derogation and alleging a breach of Article 5(1).!% 

Thus, depending on the stance of SIAC, the Court of Appeal and House of Lords, 
section 23 might ultimately be confined, by use of sections 6(1) and 3(1)HRA, only 
to an application against the persons that the government stated that it had in mind 
in enacting the legislation, although its wording ranges more widely than was 
apparently necessary. Further, the use of a declaration of incompatibility might 
persuade the government to amend section 21!% to narrow it down and so avoid a 
conflict with Article 5(1), by bringing it within the derogation. 


(ii) Articles 6 and 13 requirements 

The argument could be raised before SIAC that, at least in respect of the 
circumstances of certain claims, it does not provide a fair hearing under Article 6. 
If SLAC found a breach of Article 6 in relation to an appeal it could use its power 
under section 25(2)(b) to cancel the certificate since to do otherwise would 
arguably amount to an abuse of process.!2© However, Article 6 will apply only if 


121 It was accepted in Parliament that SIAC’s new status made it a clear part of the High Court: Hansard HC 
vol 376 col 920 The High Court can make declarations of incompatibility: s 4(5) HRA. SIAC could 
stuke down the derogation since it is falling within the definition of subordinate legislation under s 
21(1) HRA (since it was not made under the Royal Prerogative unless it is viewed as primary legislation 
since s 1 2001 No 4032 amends such legislation’ S21C1(f)) and it is therefore unprotected by ss 3(2) and 

` 6(2) (and s 3(2Xc) does not apply), or, arguably, it could declare the derogation ultra vires, but the 
adoption of either course would not affect the application of ss 21 and 23 as primary legislation. 

122 8 3(2Xb)HRA. 

123 See s 3X5Xa) and b) ATCSA 

124 Without considering this pomt in detail, it could be argued that a breach of Art 13 (the night to an 
effective remedy before a national authority) has also occurred and further that domestic remedies 
need not be exhausted owing to their inefficacy (due to the effect of ss 3(2) and 6(2) HRA). Thus the 
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126 In Condron v UK (2001) 31 EHRR 1 it was found that a conviction in breach of Art 6 was unsafe; it 
would appear, therefore, by analogy, that SIAC should take the opportunity of allowing an appeal m 
order to avoid engaging in a procedure determmative of continued detention in breach of Art 6. 
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the hearings are within its field of application. It will apply if its procedure can be 
viewed as the ‘determination of a criminal charge’ or of ‘civil rights and obligations’. 
If the procedure is a determination of civil rights and obligations Article 6(1) would 
apply although the other guarantees of Article 6 would not since they are applicable 
only in criminal matters.!2’ But this is unlikely to be the case for a number of reasons. 

Civil rights and obligations are normally viewed as matters — broadly speaking — of 
private law,!28 and immigration matters are viewed at Strasbourg as aspects of public 
law.!9 It is well established at Strasbourg that all Convention rights are not ‘civil 
rights’ for the purposes of Article 6(1)!% although the ‘family’ rights under Article 
8(1) generally are ‘civil rights’.!3! In Re S and Re W (Care Orders)'32 Lord Nicholl 
found: ‘Although a right guaranteed by Article 8 is not in itself a civil right within the 
meaning of Article 6(1), the Human Rights Act has now transformed the position in 
this country. By virtue of the Human Rights Act Article 8 rights are now part of the 
civil rights of parents and children for the purposes of Article 6(1). This is because 
now, under Section 6 of the Act, it is unlawful for a public authority to act 
inconsistently with Article 8’.!33 In other words, Convention rights that would not be 
viewed as civil rights for Article 6 purposes at Strasbourg (due to the lack of a basis in 
domestic law) can now be so viewed, as a matter of domestic law, due to section 
6HRA. Clearly, Lord Nicholl was referring to Article 8 rights which might have been 
viewed as having such a basis anyway, but his point is that since Strasbourg requires 
a footing for the right in domestic law that footing has been established due to the 
HRA. Obviously in relation to SIAC there would still be the problem that Article 5 
rights are viewed as public matters. 

Even if the right under Article 5(1) could be viewed as private in Convention 
terms, which is doubtful, one problem would be that, following the above argument 
as to the relationship between sections 21 and 23, the derogation and section 
6(2)(b)HRA, the appellant would not be able to rely on his Article 5(1) rights, even 
if the statutory provisions are not covered by the derogation. If it is accepted that 
there is a public emergency but the powers go further than strictly required, then in 
that instance once section 21 was interpreted to have a narrower application, if that 
was possible, then it would once again be covered by the derogation. If it cannot be 
so interpreted, as argued above, it would be covered by section 6(2). Either way the 
appellant would not be able to claim Article 5(1) rights. There is also the 
possibility that SIAC might find that no public emergency exists. If so the 
legitimacy of the derogation would be called into question, but SIAC could 
consider whether sections 21 and 23 can be rendered compatible with Article 5(1). 
The appellant would have an arguable claim to Article 5(1) rights (since even if 
compatibility could be achieved the application of the powers might violate Article 
5(1)). There would still be the problem that even if the applicant does have a right 
it is probably not a ‘civil right’. 

This argument might appear to demand an Article 6 compliant procedure to 
determine the applicability of Article 6 to the arguable claim for Article 5(1) rights 
as ‘civil rights’. However, in effect, the way is barred by Article 5(4). The remedies 


127 The guarantees of Art 6(2) and Art(3) are only applicable where the hearing is the ‘determmaton of a 
criminal : 


128 It is unlikely that they would-be viewed as the determination of ‘civil nghts and obligations’ smce 
these are matters — broadly speaking — of povate law: Ringeisen v Austria A 13 (1971) para 94. 

129 See og Agee v UK No 7729/76, TDR 164 (1976). 

130 Golder v UK (1975) 1 EHRR 524. 

131 W v UK A121 (1987). 

132 [2002] UKHL 10. 

133 At para 71. 
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required by the Convention in respect of an arguable breach of Article 5(1) are those 
under Article 5(4) (a right to review of detention) and 5(5) (a right to compensation 
for breach of Article 5). Articles 5(4) and (5) have not been derogated from. Article 
5(4) is a lex specialis to an Article 6 claim (even if there was a plausible argument 
for one). Clearly, this means that the detainee has procedural rights under the 
Convention, but they have to comply with the demands of Article 13, discussed 
below, not Article 6. Since the SIAC procedure is available Article 5(4) seems to be 
satisfied. The question whether the derogation was defective might appear to be 
relevant to the question of compensation under Article 5(5), but section 6(2)HRA 
would appear to bar the way to obtaining compensation. On this argument SIAC 
could make a declaration of incompatibility between Article 5(5) and section 21 
rather than between Article 6 and those provisions of SIACA which might have been 
viewed as incompatible with its requirements. 1% 

It is also unlikely that the SIAC proceedings in relation to detention under 
section 23 could be viewed as the ‘determination of a criminal charge’ under 
Article 6(1). On the face of it this seems strange, given that the detention scheme 
allows for indefinite detention in prison conditions.!35 Certification by the Home 
Secretary under section 21 could be viewed as the equivalent of a ‘charge’! since 
designating a person a ‘suspected international terrorist’ is closely linked to the 
notion that he has committed an offence. It might be thought that the values 
underlying Article 6 would argue against circumventing its fundamental 
safeguards by the devices of immigration control, certification and ‘preventive’ 
detention. The mere designation of detention as preventive, allowing the avoidance 
thereby of the need for a charge or for proof beyond reasonable doubt — themselves 
aspects of due process — should not, in accordance with those values, be allowed to 
obscure the true nature of a situation which in essence can be seen as 

i le from detention as punishment. However, the orthodox view 
would probably be that the section 21 certification triggering the use of section 23 
is not the equivalent of a criminal charge. Clearly, SIAC is not dealing with such a 
charge as a matter of domestic law, although this in itself does not determine the 
matter since the term has an autonomous Convention meaning.!3’ The Commission 
proceedings are in effect determinative of a deprivation of liberty, but the 
government will argue that the procedure is precisely not the determination of a 
charge and that if it could have brought a charge it would have done so. The 
detention can be viewed not as a punishment in itself but as precautionary since no 
liability is incurred by the detainee. 

If, contrary to this conclusion, certification is viewed as equivalent to a criminal 
charge, it is clear that SIAC does not satisfy the demands of Article 6. This is not 
an issue that arises only in respect of its own procedure, but in respect of the impact 
of sections 21 and 23 prior to the hearing since the presumption of innocence under 
Article 6(2) is entirely abrogated by detention without trial. Where the pre-trial 
procedures have already breached Article 6, it might be argued that it is impossible 


134 Costs are available under s 30(3Xc) in relation to proceedings questioning the derogation. If Art 6 had 
been applicable it would have meant that if SLAC decided that there was no emergency it would then 
have had to go on to do what it could to meet Art 6 demands by interpreting its own rules of procedure 
and SIACA under s 3(1) HRA; if it could not meet them it would merely have had to use the non- 
compliant procedure to determine the application and then declare its own proceedings mcompatible 
with Art 6. 

135 ‘Detainees will be held under remand conditions’ per Lord Rooker, Hansard HC Vol 629, col 509. See 
also n 153, below. 

136 See CorigHano v Italy A57 para 34 (1982). 

137 See: Campbell and Fell v UK A 80 (1984); Benham v UK (1996) 22 EHRR 293. 
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to go on to ensure a fair hearing.!38 Even if this argument was not accepted, it is 
readily arguable that SIAC does not provide a fair hearing for the applicant, 
bearing in mind the procedure it may follow, indicated above, since the appellant 
may be in such a weak position before it. The minimum guarantees of Article 6(3) 
do not appear to be satisfied. In particular, there is no provision requiring that the 
detainee be informed of the charge since no charge is necessary;'*9 he cannot have 
legal assistance of his own choosing or defend himself in person (since he cannot 
attend the closed sessions);!4° witnesses against him may give evidence in closed 
session and he cannot instruct the SA as to their examination.!*! In investigating a 
fair hearing the domestic authorities are not confined to the para 3 guarantees; they 
can consider further requirements of fairness expressed or implied in Article 6(1) 
such as those of equality of arms!*? and these would also be applicable if the 
procedure could, contrary to the points put above, be viewed as determining civil 
rights. The power to exclude the applicant!“ and her legal representative do not 
meet those requirements. The hearing is not ‘public’ as required under Article 6(1) 
but this may be justifiable in the interests of national security as Article 6(1) 
provides so long as the restriction is proportionate to the legitimate aim pursued. 
However, proportionality may not be satisfied since even where national security is 
not in issue — when, for example, the question of Article 3 treatment abroad is 
being considered — no provision is made for part of the proceedings to be held in 
public. Where section 34 is used to. direct SIAC as to the interpretation of the 
Refugee Convention it could be argued that its independence is thereby impaired, 
contrary to Article 6(1), since the direction covers a matter of law.!#4 

Limitations on the disclosure of evidence may also breach Article 6(1). In 
Balfour v Foreign and Commonwealth Office'* the court found that once an actual 
or potential risk to national security had been demonstrated by a public interest 
immunity certificate, the court should usually not exercise its right to inspect the 
documents. This view of national security as the exclusive domain of the executive 
was not adhered to in the robust approach taken to the concept in the context of 
deportation by SIAC in the case of Secretary of State for the Home Dept ex p 
Rehman. ‘46 However, the House of Lords disagreed with their findings, ruling that 
the threat to national security is a matter for ‘executive judgment’ which need not 
be demonstrated to the civil standard of proof.!4 Arguably, these findings are not 
fully in accordance with the findings of the Strasbourg Court in Tinnelly or in 
Chahal v UK.'*® Both, particularly Tinnelly, took the view that the threat to 
national security should be demonstrated. In Chahal the Court said that the remedy 
offered should be ‘as effective as it can be’ given the need, in the context in 
question, to rely on secret sources. Clearly, the government in the closed hearings 


138 See Tieaera de Castro v Portugal (1998) 28 EHRR 101. 

139 In breach of Art 6(3\a). 

140 In breach of Art 6(3Xc). 

141 These aspects of the procedure appear to breach Art 6(3)d) since the government representatives 
would not be under the same constraints. 

142 It ıs doubtful whetber an SA who is not instructed by the appellant can be viewed as likely to offer an 
effective means of challenging the evidence put forward. The representatives of the Secretary of State 
would not be under a similar constraint. 

143 See on this point, Zana v Turkey (1999) 27 EHRR 667, ın which, in the context of terrorism, the 
applicant was not allowed to be present at the trial; a breach of Art 6 was found on this basis 

144 See Beaumartin v France (1994) 19 EHRR 485, para 38. 

145 [1994] 2 All ER 588. 

146 [2000] 3 WLR 1240. 

147 ibid at para 22. 

148 (1997) 23 EHRR 413 (in the context of Art 13). 


© The Modem Law Review Lumted 2002 753 


The Modern Law Review [Vol. 65 


before SIAC has an opportunity to demonstrate the threat to national security and 
to indicate that the other requirements of sections 21 and 23 are satisfied. The 
problem is that the standard to which it must be established that they are satisfied 
might be viewed at Strasbourg as unacceptably low due to adherence to the 
findings on this point in Rehman. 

The detention power could also be challenged by reading Articles 6 and 14149 
together on the basis that it is discriminatory on its face since it removes due 
process safeguards, in particular the presumption of innocence, from non-British 
citizens while retaining them for British citizens. A British citizen who appeared to 
satisfy the definition of ‘suspected international terrorist’ under section 21 would 
have to be subject to trial on a specified charge under one of the — admittedly very 
broad — offences arising under the Terrorism Act 2000 before the possibility of 
imprisonment could arise. It may be noted that Article 5(1)(f) accepts, impliedly, 
that an abrogation of the right to liberty can occur on a discriminatory basis. But 
Article 6 contains no such implied limitation. If, following these arguments, 
Article 6 was found to be breached, either alone or read with Article 14, derogation 
' from Article 6 would also be necessary. 

Assuming however that, as concluded above, appeals and reviews in SIAC are 
found to be outside the field of application of Article 6, Article 13, which provides 
that there should be an effective remedy for breaches of the Convention rights, 
should still be satisfied. Article 13 is not included in Schedule 1 HRA, but sections 
7 and 8 HRA are supposed to take its place! and SIAC is the appropriate tribunal 
for section 7 purposes. SIAC should satisfy the demands made clear in Chahal. In 
Chahal the Advisory Panel on deportation decisions failed to satisfy Article 13 
since it failed to offer sufficient safeguards for Article 13 purposes. In particular it 
lacked the ability to take a binding decision. SIAC can take binding decisions, 
although they can be severely undermined, as indicated, above, by the power 
accorded to the Secretary of State under section 27(9) and by section 33(6). Its 
efficacy in other respects is questionable: as indicated above, those arguments 
which could have been raised under Article 6, including the argument regarding 
the independence of SIAC in the light of section 34, could be raised under Article 
13, although it clearly represents a less strict standard. The procedural limitations 
under which SIAC operates may place great difficulties in its path in considering 
the question of proportionality. It is likely to be argued that documents or sources 
cannot be disclosed on grounds of national security even in the closed proceedings. 
If as a result in some applications post-Rehman it operates a ‘light touch’ review, 
based in effect on Wednesbury unreasonableness, it will fail to satisfy the demands 
of Article 13, as recently interpreted at Strasbourg.!5! Ironically, the likelihood that 
the Court of Appeal will issue a declaration of incompatibility between Article 5(1) 
and sections 21 and 23 is increased if SIAC is found to fail to provide an effective 
remedy since it is then more likely that the derogation will be found to be invalid. 





149 Art 14 provides a guarantes of non-discrimingtion in the context of the other nghts. Even where the other 
Article would not be breached if read alone, 1t may be found to be breached when read with Art 14. 

150 Moreover, the Art 13 jurisprudence can be taken into account under s 2 HRA. ; 

151 Smith and Grady v UK (2000) 29 EHRR 493. The domestic court found that the continuance of the 


reasonable 

court could find the policy irrational was set so high that it effectively prechaded consideration of the 
proportionality of the ben with the aim in view. Therefore judicial review was not found to satisfy the 
requirements of Article 13. 
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(tii) Incompatibility with Article 3? 

Section 23 allows for indefinite detention without trial, as indicated above, and it is 
possible that subjecting a person to such detention in itself breaches Article 3, as 
found in R v Offen.'*? A similar argument could be applied to a detainee at risk of 
Article 3 treatment who is also an asylum claimant. The provisions of sections 
27(9) and 33(6) combined could mean that he was kept batting back and forth 
between SIAC and the Secretary of State without the opportunity to be released or 
to claim asylum. His position could remain uncertain for a very long period. It 
could be argued in such an instance that detention for an indefinite period of time, 
combined with the psychological damage caused by such uncertainty and by the 
inability to reach a secure position, could in itself amount to Article 3 treatment. 

There is also the possibility that the application of the scheme itself amounts to 
Article 3 treatment where the only means of escape from indefinite detention without 
trial in prison conditions! is to accept the risk of Article 3 treatment abroad. The 
conditions of detention on the high security wing of Belmarsh prison have been 
criticised, and in particular the point has been made that they are inappropriate in 
respect of detainees who have suffered severe psychological damage after being 
tortured abroad.’ Assuming that a person might consent to go to her own country to 
face a risk of Article 3 treatment there rather than be indefinitely detained, and 
assuming that SIAC therefore cancelled the certificate and the Home Secretary did 
not re-issue it (accepting that she should be deported there once she expressed 
herself as willing to take the risk), might it be said in itself to amount to Article 3 
treatment to confront a person with such a dilemma? In other words, having been 
detained without trial for, say, three years, such a detainee might feel, with mounting 
anguish, that she has no real choice but to take that risk, since she sees little prospect 
of release otherwise. If the deportation or extradition of a person to a country where 
she is at risk of facing Article 3 treatment is in breach of Article 3, it is arguable that 
one could say the same, in principle, of forcing a person to choose between indefinite 
detention without trial and accepting the risk of Article 3 treatment abroad, since the 
‘choice’ is so circumscribed. 

The application of sections 21 and 23 can place ~ and is intended to place ~ some 
detainees in the position of being forced to choose between two fundamental 
rights. It is therefore arguable that sections 21 and 23 combined are incompatible 
with Article 3 since they are so deeply opposed to the values it enshrines. In this 
instance, since the scheme was precisely set up to place certain detainees in this 
position, it is possible that SIAC or the Court of Appeal may eventually have to 
make a declaration of incompatibility between Article 3 and sections 21 and 23. In 
this instance, as indicated above, it would not be possible to escape from the 
demands of Article 3 by way of derogation or reservation.'55 Alternatively, these 
possibilities may require SLAC, the Court of Appeal and House of Lords to strive to 





152 [2001] 1 WLR 253, CA. 

153 The detainees are supposed to be kept in remand conditions: see n 135 above. The National Council 
for the Welfare of Muslim Prisoners has asked for a meeting with the Home Secretary in arder to raiss 
concems regarding the conditions under which the 323 detainees are being kept. They have been 


22 February, 2002; the UK has not yet agreed to make its report available to the public. 

154 See above, n 153. The National Council for the Welfare of Muslim Prisoners visited a detainee, 
Mahmoud Abu Rideh; his supporters argue that after being tortured in Israel, prison cannot provide 
the quality of care that he needs. 

155 n 41 above 
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ensure that they place a narrow interpretation on the powers of the Home Secretary to 
re-certify a person for the purpose of detention under section 27(9) and on the power 
under section 33(6) to re-issue the certificate stating that the detainee is not entitled to 
the protection of the Refugee Convention. In both instances the certificate can be re- 
issued for any reason. The courts could interpret this power as being intended to be 
exercised within the parameters of the Article 3 requirements; therefore, where the 
use of the re-certification power seemed to be in danger of itself leading to the 
subjection of the detainee to Article 3 treatment, the reason given by the Home 
Secretary for re-certification could be rejected and the new certificate cancelled. 

Government Ministers might seek to counter this argument on the ground that 
there must come a point at which the responsibility of democratic states for the 
treatment by some countries of their own citizens should cease and that, moreover, 
the responsibility of such states for the safety of their own citizens should not be 
undermined due to the evil propensities of other regimes. A member of a terrorist 
group at risk of Article 3 treatment might be likely to have the resources and ability 
to leave such a regime and enter Britain. It might seem anomalous to find that the 
mere fact of so doing should prevent both his detention and deportation. It could be 
argued that Part 4, with its possibility of detention rather than deportation to face 
the risk of Article 3 treatment, represents a compromise falling short in itself of 
such treatment, taking into account the duties of democracies in respect of 
suspected terrorists and public safety. 


Alternatives to the Part 4 detention scheme 


In introducing the ATCSA the government presented itself as caught between the 
provisions of Articles 3 and 5, in relation to a number of suspected international 
terrorists, including persons with links to Al Qaida, based in Britain, and therefore 
as having to find a compromise which would allow for their detention. Clearly, 
there is some evidence that such persons are in Britain, and their presence here, 
undetained, not only creates concerns as to internal security, but is a matter of 
international ‘embarrassment to the government.!5’ The Home Affairs Committee 
which recommended that the ‘dilemma’ should be considered at the international 
level,'*8 viewed the effect of Articles 3 and 5 combined as ‘an intractable problem’ 
and concluded reluctantly that ‘there may be a small category of persons: who are 
suspected international terrorists who cannot be prosecuted, extradited or deported 
and therefore will have to be detained’ .!59 But the response of the government in 
ACTSA to this apparent dilemma can also be viewed in a different light. As 
discussed, the detention without trial provision does not depend on a finding that 
persons within section 21 cannot be deported due to the risk of Article 3 treatment. 
As indicated, they appear to represent an attempt to provide the government with 
broad powers which could be used exceptionally to detain certain persons 
indefinitely who could arguably be deported. The reason for introducing such 
broad provisions phi to be to prevent suspected terrorists leaving Britain to go 
to countries such as 

_ The better solution, iti is contended, would have been to charge persons covered 
by section 21 with one of the extraordinarily broad offences introduced by the 


156 Sce the Home Affairs Committee First Report paras 19-27 

157 See the Joint Committee on Human Rights Minutes of Evidence (14 November, 2001) HL 37 paras 3, 
6 (tbe Home Secretary, Mr David Blunkett). 

158 Ses First Report peras 19-27. 

159 Para 27 of the Report. 
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Terrorism Act 2000.!© Section 1, as pointed out above, covers those who have 
only engaged in terrorist activity abroad. Once an organisation falls within the 
definition of terrorism under section 1 TA or supports an organisation within that 
definition, the Home Secretary has a completely unregulated discretion to 
proscribe it under section 3TA. Al Qaida is already proscribed as are a number 
of other similar organisations.!©! Given the breadth of the proscription-linked 
offences under the TA sections 11—13, which include an offence of belonging to a 
proscribed organisation, and the breadth of the terrorist offences, such as that under 
section 56 — to direct a terrorist organisation at any level — it might be thought that 
one of them at the least would cover many, if not all, of those persons within 
section 21 ATCSA. Clearly, it might still be argued that a number of 
terrorists cannot be brought to trial due to the sensitivity of the evidence and the 
standard of proof. There is the possibility of revealing the identity of undercover 
security service agents and there is also the problem that material deriving from the 
interception of phone conversations is inadmissible in evidence under section 17 of 
the Regulation of Investigatory Powers Act 2000 (RIPA).!®© 

This problem could have been met by instituting a trial-like procedure — possibly 
in SIAC — to try those persons in respect of one of the offences mentioned. Some 
features of the existing SIAC procedure could have been imported, ensuring that 
the government had to demonstrate to a higher standard of proof that the offence 
bad been committed, where necessary in partly closed proceedings with the 
defendant absent but with the SA present. Material deriving from intercepts could 
have been made admissible in such proceedings.!® Clearly, the concern would be 
that the trial process would have to be watered down so greatly, in due process 
terms, if it was to be effective in securing the detention of suspected terrorists, that 
it would become a travesty and would provide no more of an effective safeguard 
than is provided by the current provisions. Such a procedure would be likely to 
breach Article 6. Further, this suggestion, since it ignores the device of utilising 
immigration controls, would lead to the adoption of a lower standard of due 
process in respect of British citizens falling within section 21. But it is unclear that 
such a low standard is acceptable in relation to challenges to detention by non- 
British citizens, as opposed to trials. As argued, the current SIAC procedure would 
breach Article 6 (if applicable), not only in respect of the fairness of the hearing, 
but also because the presumption of innocence is entirely abrogated. Impliedly, the 
‘standard of proof’ currently used in SIAC in respect of the new detention 
provisions is not that of beyond reasonable doubt, but that of some substantiation 
of a reasonable suspicion that a person is a terrorist and of a reasonable belief that 
he poses a threat to national security. The standard to which the suspicion or belief 


160 Technically — apart from the offences of inciting terrorism abroed under ss 59, 60 and 61 — they were 
not introduced by it — they already existed, but were applied to a far wider range of groups. 
161 Statutory Instrument 2001 No. ee a eee (Amendment) 


Game’ at al-Islamiya, Armed Islamic Group (Groupe i » Armée) (GIA), Salafist Group for Call 


Pata eae Kurdistan Workers’ Party (Partiya Karkeren Kurdstan) (PKK), Revolutionary 
Peoples’ Liberation Party — Front (Devrimci Halk Kurtulus Partisi-Cepbesi) (DHKP-C), Basque 
Homeland and Liberty (Euskadi ta Askatasuna) (ETA), RES) abla Scena ey rome 
162 Formerly this was the case under s9 of the Interception of Communicatons Act 1985. 
163 t may be noted that ıt is admissible in de-proscription proceedings before the Proscribed 
Organisations Appeal Commission: RIPA Sched 3 para 8. 
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must be demonstrated is left unclear. Therefore it is contended that, in Article 6 
terms, the introduction of a trial-like procedure would have represented a less 
pernicious alternative to the Part 4 detention scheme. At least such a procedure 
would have been determinative of the detention rather than being an unnecessary 
concomitant of it. The introduction of such a scheme might necessitate derogation 
from Article 6 rather than from Article 5(1). 

In order to avoid such a derogation, and on the assumption that-a small number 
of suspected terrorists cannot be brought to trial even in modified proceedings, a 
further alternative would have been to introduce a much more limited detention 
scheme. The intention in so doing would be to seek a response which would be in 
proportion to the dilemma indicated and therefore such a scheme would cover only 
members or supporters of Al Qaida and other violent groups with similar aims 
within the first category put forward above. Such a scheme would include a 
statutory right to leave the country and provision for an independent assessment of 
the possibility of bringing the suspected terrorists to trial; the conditions of 
detention would be appropriate to preventive detention and higher than those 
apparently maintained currently.! 


Part 3: radical extension of powers of obtaining information 


The discussion now turns to certain of those provisions of ACTSA classified above 
as being within the third group — those which are entirely unconnected to terrorism. 
Within that class the most controversial provisions are those of Part 3. The Part 3 
provisions present in a number of respects a very strong contrast to those of Part 4, 
while sharing their draconian and authoritarian nature. The Part 3 provisions allow 
the police and other investigatory bodies to obtain information about citizens from 
a range of public authorities. Potentially they affect a very large number of British 
citizens since they are not confined to use against those involved in serious crime 
or suspected terrorists or even to those already suspected of criminal offences. 
Thus there was no justification for including them in a Bill which was presented to 
Parliament as a response to an emergency. It is clearly unwarranted to use the brief 
Parliamentary timetable described above for provisions which could have been 
included in ordinary criminal justice legislation. Moreover, they are not subject to 
sunset clauses. If they are justified now, after 11 September, although they were 
not. previously, one might have considered that a sunset clause was essential since 
such wide-ranging powers could hardly have been passed, (at least without 
amendment in the Commons) had they not been viewed as special powers 
warranted by the exigencies of the situation. They are now likely to remain on the 
statute book indefinitely, long after the ‘emergency’ has subsided. 

S17(2)(a)Hd) is the key provision in providing greatly extended powers of 
obtaining information which are likely to be used mainly by the police. Section 17(2) 
takes 66 existing statutory disclosure powers, listed in Schedule 4, and deems each of 
them to include a number of further disclosure powers by providing that they: ‘shall 
have effect in relation to the disclosure of information by or on behalf of a public 
authority as if the purposes for which the disclosure of information is authorised by 
that provision included each of the following: (a) the purposes of any criminal 
investigation whatever which is being or may be carried out, whether in the United 
Kingdom or elsewhere; (b) the purposes of any criminal investigation whatever 


164 See n 153 above. 
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which has been or may be initiated, whether in the United Kingdom or elsewhere; (c) 
the purposes of the initiation or bringing to an end of any such investigation or 
proceedings; (d) the purposes of facilitating a determination of whether any such 
investigation or proceedings should be initiated or brought to an end.’ 

Section 17(6) provides a saving power for any disclosure power not mentioned in 
Schedule 4. Thus, any public authority in the UK must disclose information covered 
by the 66 statutory provisions, but for the far wider range of purposes. The term 
‘public authorities’ in this context has the same meaning as under the HRA section 
6(3).!© It includes private bodies and companies in so far as they have a public 
function — ‘functional’ public authorities. In other words, a vast range of bodies is 
affected: only ‘purely’ private bodies are not covered.!© The list of 66 statutes is not 
exhaustive and can be added to by statutory instrument, under section 17(3), although 
after amendment of the Bill this power was made subject to the affirmative resolution 
procedure, under section 17(4). Thus section 17 in this respect resembles Part 4 since 
it does not create new basic powers but greatly broadens the reach of existing ones — a 
technique especially favoured by the current government. !97 

Section 17(2) is extraordinarily wide in a number of respects. The immense 
broadening of the existing disclosure powers is not confined under it to the protection 
of national security or to the fight against terrorism. It is not confined even to the 
investigation and prevention of serious crime. It extends to any offence whatever and 
therefore could include private prosecutions. The powers under (c) and (d) in 
particular are amazingly broad: section 17(2)(c) speaks of ‘for the purpose of 
initiating any investigation’, while section 17(2)(d) provides for disclosure at an even 
earlier stage — before it has been determined that an investigation should be initiated. 
Therefore the information sharing requirements can apply even before a suspicion 
has arisen as to any offence. Section 17(2)(c) and (d) are not qualified by any 
requirement that there should be certain initial grounds for suspicion. 

The Lords put forward an amendment which was carried to the effect that whether 
disclosure was voluntary or was supplied on request it could be provided only where 
the public authority “believes or suspects’ that the relevant information, ‘may relate 
directly or indirectly to any risk to national security or to a terrorist’. This amendment 
was removed in the Commons and this was eventually accepted in the Lords on the 
basis that certain concessions, although, as indicated below, quite minor ones, had 
already been made. A similar amendment was carried in the Lords in relation to 
section 19 which gives a new, broad power relating to disclosure of information held 
by revenue departments for the same wide purposes as those in section 17. This 
amendment was also agreed to and the government again defeated. But again the 
amendment was removed in the Commons and was not reinstated. 

Section 17(5) was included as a Lords’ amendment. It demands that the use of 
such powers must be proportionate to the aim pursued. However, this requirement 
would in many cases be imposed by Article 8(2)! of the Human Rights Act in any 


165 s 6(3) provides that ‘public authority’ includes ‘a court or tribunal’ and ‘any person certain of whose 
functions are functions of a public nature’. 

166 See s 6(5) HRA. 

167 It was able to claim — largely correctly — that the Terrorism Act 2000 did not create new powers. Such 
clams faled to mention that by changing the definition of terrorism the Act greatly broadened the 
reach of the existing very draconian powers. 

168 Art 8(1) provides: “Everyone has the right to respect for his private and family life, his home and his 
comrespondence’. Art 8(2) provides: “There shall be no interference by a public authority with the 
exercises of this right except such as is in accordance with the law, and is necessary on a democratic 
society in the interests of national security, public safety or the economic well-being of the country, 
for the prevention of disorder or crime, for the protection of health or morals, or for the protection of 
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event since Article 8 would be binding on all the bodies concerned under section 
6HRA. Some disclosures, however, might not raise Article 8 issues, in which case 
the proportionality requirement might have some safeguarding impact. Also the 
legitimate aims under section 17(2)(a}(d) might be viewed as going beyond the 
aims of Article 8 (2). Thus section 17(5) may deter the use of general fishing 
expeditions, to an extent. However, given that the aims of section 17(2) are so very 
broad it would be hard to say whether a disclosure was disproportionate to the aim 
in question given the uncertainty generated by the wording ‘any criminal 
investigation whatsoever’ and the lack of a need for any existing suspicion. 

Where requests are made by public authorities or individuals abroad section 18 
provides a safeguard of sorts where the legal system, procedures or integrity of the 
relevant foreign jurisdiction are not comparable to those of the UK and do not 
provide comparable protection, since it allows for the Secretary of State to give a 
direction which specifies any overseas proceedings and prohibits the making of a 
disclosure for the purposes of those proceedings. The Secretary of State cannot 
give a direction unless ‘it would be more appropriate’ for the investigation to be 
carried out by a court or other authority of the UK or of a third country. Thus the 
section does not indicate the grounds on which a direction would be viewed as 
needed on the grounds of the appropriateness in question. This opaque section 
provides for the only safeguard introduced under Part 3 against disclosures abroad 
which could be to a wide range of regimes. Clearly, the safeguard is also dependent 
on its actually being exercised by the Home Secretary.!® 

In essence therefore it may be said that in a startling fashion section 17(2) destroys 
the balance created by a large number of existing carefully considered, and often 
highly detailed schemes permitting disclosure and preserving confidentiality. 
Together with section 19 and the associated Part 11, especially sections 102 and 
103,17 it provides a new regime allowing the police, the Security Services and other 
public authorities to obtain a vast range of personal and other information. The 
answer of the Government to concerns in the Lords and Commons regarding the 
breadth of the section 17 provisions was to point repeatedly to the provisions of the 
Human Rights Act as providing a remedy for the citizen.!7! 

In one respect Parts 4 and 3 ACTSA have something in common: both create 
conflicts with certain of the Convention guarantees. There is a clear tension 
between Article 8 and the Part 3 provisions since in a number of instances 
personal information, including very sensitive information,’ could be 


aal o aa a a a o U UM 
the rights or freedoms of others’. The requirement that an interference with the Art 8 guarantee should 
be ‘necessary on a democratic society’ includes the requirement that it should be proportionate to the 
legitimate aim pursued. 

169 Such disclosures would be open to challenge by way of judicial review or under the Human Rights 
Act (see below). 

170 Part 11 is also concerned with the collection of information and allows for a Code af Practice to be 
made by the Home Secretary ordering mobile phone companies to retain information for future use. 
Thus Parts 3 and 11 may be viewed as having similar aims. 

171 See eg HL Deb cols 949-972 6 Dec 2001. 

172 s 17(2) overrides certain provisions of the Data Protection Act 1998. The Security Service does not 
have to comply with the Data Protection Act 1998, even in its criminal function. In relation to 
personal information, the police do not have to comply with the fair and lawful processing provisions 
of the first data protection principle, subject access requests, or restrictions on disclosure of personal 
information, except in relation to ‘sensitive’ data, if to do so would be likely, to prejudice the 
prevention and detection of crime or the apprehension and prosecution of offenders. (These are not 


date will not apply. 
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disclosed.!73 But it is disingenuous to suggest that the citizen can rely on Article 8 
as a safeguard since there are both procedural and substantive problems in so 
doing. There is no mechanism for informing the citizen that disclosure has 
occurred, and therefore opportunities for raising Article 8 arguments are limited. 
They would normally have to be raised within a trial where the information 
disclosed formed part of the evidence against the defendant. However, at present 
the courts are unlikely to take the view that information obtained in breach of 
Article 8 is required to be excluded from evidence.!”* The citizen could bring a 
civil action against the public authority in question, or the investigatory body, 
under section 7(1)(a) HRA post-trial, relying on Article 8. But the section 17(2) 
powers are so broad that the body could normally claim that most disclosures 
satisfied the statutory tests. Thus the plaintiff might have to claim that section 
17(2) itself breaches Article 8. Without considering this argument in detail, it 
clearly seems to be plausible to argue that a power to obtain personal information 
which is not dependent on showing any initial suspicion relating to the individual 
in question is disproportionate to the legitimate aim in view — that of preventing 
crime.!75 But, unless a court could find a way of narrowing the provisions of 
section 17(2)(c) and (d), by relying on the interpretative obligation of section 
3(1)HRA,!76 it would merely have to apply the provisions in reliance on its duty 
under section 6(2)HRA.!77 A court of sufficient authority could issue a declaration 
of the incompatibility between Article 8 and section 17(2)(c) and (d), under 
section 4HRA, but this would not provide the aggrieved citizen with a remedy. In 
considering compatibility a court should take into account the lack of an effective 
remedy (as guaranteed under Article 13)!78 for breach of Article 8: since, as 
indicated, in many instances a citizen would never know that a disclosure had 
occurred, it is hard to argue that such a remedy is available,!”? meaning that since 
disclosures may often remain unchallengeable, Article 8 could to a large extent be 
reduced to a nullity. !8 

It is clear from this discussion and from the brief thumbnail sketch above of the 
other provisions within the postulated third category that the proliferation of 
diverse powers unconnected with terrorism is a striking feature of this Act. The 
powers in this category on their face fail to meet the test of going no further than 


173 See discussion in Fenwick Civil Rights: New Labour Freedom and the Human Rights Act (London: 
Pearson/Longman, 2000) chap 8 325-331; chap 9 364-368. 

174 See Khan v UK (2000) 8 BHRC 310; R v Khan [1997] AC 558; Attorney-General’s Reference (No 3 
of 1999) [2001] 2 WLR 56. For discussion see H. Fenwick Civil Liberties and Human Rights 
(London: Cavendish Publishing, 2002, 3rd ed) at 890-896 and 900-909. 

175 See n 168 above. 

176 s 3 provides that ‘so long as it is possible to do s0’ legislation ‘must be read and given effect in a way 
which is compatible with the Convention nghts’. 

177 ila Ae rhe at aid gett ‘does not apply to an act if (a) as a result of one or more provisions of 

legislation the authority could not have acted differently or in relation to incompatible 
provisions ‘the authority was acting so as to give effect to or enforce those 

178 See further on remedies foc breach of the Convention rights and the relevance of Art 13 under the 

HRA, above, n 151 and associated text. 

179 Be A OT EE E | in the context of secret surveillance for the purposes of 
protecting national security, it was found that effective controls ensuring thst Art 8 rights were 
guaranteed were created by means of a scheme in which a citizen could be notified subsequently of 
the surveillance (para 58). Art 13 was satisfied since the citizen could then seek various remedies 
(pera 71). It may therefore be argued that Arts 8 and 13 may be breached by the use of the Part 3 
scheme, albeit allowing for disclosure of personal information as opposed to surveillance and use of 
information, since no provision for subsequent notification is made. This argument is all the stronger, 
bearng ın mind the use of the scheme not in the context of national security or even serions crime, but 
before suspicion as to criminal activity has arisen. 

180 See Kiers v Germany, ibid, para 38. 
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necessary to meet the terrorist threat which led to the introduction of this Act. 
Therefore it can be said that the Act is abandoning democratic ideals, not even in 
the name of the introduction of counter-terrorist measures, but in the name of 
enhancing the reach of investigatory techniques in general. Clearly, it would be 
artificial to seek to apply that test in any real sense to these powers since they fail it 
at the outset — the central contention is simply that they should not have been 
included in this Act at all. 


Conclusions 


The juxtaposition of the discussions of Parts 4 and 3 reveals, it is argued, one of the 
most striking features of a statute passed in response to a specific terrorist atrocity 
— the extremely disparate nature of the new provisions. The discussion has 
suggested that in differing respects the ACTSA goes further than was needed to 
protect democracy. The response to the 11 September attacks described in this 
article satisfies, it is argued, some of the aims of terrorism in terms of propaganda — 
to succeed in creating fear due to the declaration of a state of emergency and the 
adoption of special powers, and to reveal the superficiality and hypocrisy of the 
attachment of Western liberal democracies to fundamental human rights. Not only 
do the provisions of Parts 3 and 4 ATCSA reveal that attachment to be precarious 
and qualified, the process of enacting them demonstrated the complete failure of a 
democratically elected chamber to play a role in protecting human rights. The use 
made of the Human Rights Act by the Labour government revealed these forces at 
work in miniature. On the one hand the tension between section 23 and Article 
5(1), guaranteeing the fundamental right to liberty, was so great that the derogation 
was needed. On the other, the Act was used, in tandem with the brief Parliamentary 
timetable, to stifle enquiry in the Commons into the human rights implications of 
the new provisions. The deep ambivalence of the government’s attitude to the 
Convention rights is now more clearly apparent, as is its lack of respect for the 
democratic process. It is perhaps fair to conclude that the rights underpinned and 
enhanced that process in the sense that they provided Parliamentary bodies, in 
particular the House of Lords and the Joint Committee, with a standard by which to 
measure the ACTSA provisions, and as a result some amelioration — in human 
tights terms — occurred. But in comparison with the overwhelming power of the 
executive, affirmed both during that process and by those provisions, the 
Convention guarantees, intended to enshrine democratic values, provide a curb 
which looks increasingly frail and precarious. 


Editor’s Note: On 30 July 2002 The Special Immigration Appeals Tribunal ruled 
that powers under Part 4 of the Anti-terrorism, Crime and Security Act 2001 are 
discriminatory and unlawful under Article 14 ECHR as they target non-British 
citizens. The powers were also held to be disproportionate in that there is no 
reasonable relationship between the means employed and the aims sought to be 

. The Commission ruled that the Act, as a measure derogating from the 
obligations under the ECHR, is not compatible with the ECHR to the extent that it 
permits only the detention of foreign suspected international terrorists. The Home 
Office appeal against the ruling will be heard in the Court of Appeal on 7 October 
2002. 
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Scope and Fairness of the Unfair Terms in Consumer 
Contracts Regulations: Director General of Fair Trading 
v First National Bank 


Elizabeth Macdonald* 


The Unfair Terms in Consumer Contracts Regulations are possibly the single most 
significant piece of legislation in the field of contract law.! They impose a fairness 
test on non-individually negotiated terms in contracts between consumers and 
sellers or suppliers. Certain ‘core’ terms are exempt from being the subject matter 
of the fairness test, but nevertheless the Regulations have considerable potential to 
change the approach to the drafting of standard form contracts to be used by 
businesses contracting with consumers.? All the more so, because the Regulations 
do not leave enforcement simply to the individual consumer, but also provide for 
action to be taken against unfair terms in general use by the Director General of 
Fair Trading (and now also ‘other qualifying bodies’).3 The Regulations derive 
from a European Directive of the same name.‘ It was originally brought into 
English Law by the Unfair Terms in Consumer Contracts Regulations 1994,5 but, 
with some changes,° those have now been superseded by the 1999 Regulations of 
the same name.’ It is these significant Regulations, in their 1994 version which, for 
the first time, have been considered by the House of Lords in Director General of 
Fair Trading v First National Bank® and it is that important case which is the 
subject matter of this note. 

First National Bank is a major lender in the consumer credit market. Director 
General of Fair Trading v First National Bank is concerned with one of the terms 
in its standard form contract for lending money to borrowers through regulated 
agreements under the Consumer Credit Act 1974. The particular term stated? 


* Reader in Law, Univernty of Wales, Aberystwyth. 


3 In Director General of Fair Trading v First National Bank [2001] 3 WLR 1297, para 33, Lord Steyn 


SI 1994/3159. 

Moat significantly the powers given to the Director General of Far Trading to take action at the 
general level against unfair terms was extended by the 1999 Regulations to ‘other qualifying bodies’, 
listed in Sched 1, such as Trading Standards departments and the Consumers’ Association. 

ST 1999/2083. 

[2001] 3 WLR 1297; [2002] 1 All ER 97; [2001] 2 All ER (Comm) 1000 HL. [2000] QB 672; [2000] 
2 WLR 1353; [2000] 2 All ER 759; [2000] 2 All ER (Comm) 371 CA. [2000] 1 WLR 98; [2000] 1 All 
ER 240 Evans-Lombe J. 

9 “The term’ was set out in the contract as part of ‘Condition 8’, but it was treated by the court as a term 
in itself. 
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Interest on the amount which becomes payable shall be charged in accordance with 
Condition 4, at the rate stated in paragraph D overleaf (subject to variation) until payment 
after as well as before any judgment (such obligation to be independent of and not to merge 
with the judgment), 
In other words, the term specifically allowed for the continuance of the contractual 
rate of interest after judgment for default. Its significance was that, without it First 
National would have ceased to have a right to interest on the amount outstanding 
once judgment had occurred. Without such a term, the contractual right to interest 
would have ‘merged’ with the judgment and, as judgment had to be sought in the 
County Court, no interest could be awarded as what was in question was a 
regulated agreement.!° The court had power to order payment by instalments of the 
sum for which judgment was given,!! but that did not include future interest to 
cover the further time taken to repay the principal. It also had powers under section 
136 of the Consumer Credit Act 1974, when making a ‘time order’ to allow 
repayment over a period of time, to amend any term of the agreement.!? However, 
what caused the problem brought before the courts in this case was that the county 
court would give judgment for First National Bank on the consumer’s default, and 
make an order allowing for repayment by instalments. The consumer would duly 
make those instalment payments and then be shocked to discover that a 
considerable sum was still owed because, under the relevant contractual term, 
the contractual rate of interest had continued to be payable after the judgment. That 
interest could not be covered by the payments ordered by the court and the court 
had not, when making the order, considered whether to provide any relief from it. 
The consumer had not understood the interaction of the term and the legislation. 
Because of consumers who had found interest mounting without their knowledge 
under the combined action of the term and the legislation as outlined above, the 
Director General of Fair Trading contended that the relevant contractual term was 
unfair under the Unfair Terms in Consumer Contracts Regulations 1994. First 
National Bank relied on two arguments. Firstly, that the relevant term was ‘core’ 
under the Regulations and so not subject to the fairness test and, secondly, that it 
was, in any event, fair. The first of these arguments was dismissed by all three 
courts. However, whilst the Court of Appeal had found the term to be unfair,!? that 
had not been the conclusion at first instance,!4 and it was not the final conclusion 
reached in the House of Lords, where the term was viewed as fair.!5 The resolution 
of the first argument has considerable significance in relation to the scope of 
operation of the Regulations and the second is obviously important for the future 
application of the fairness test. The judgment of the House of Lords in relation to 
each of these issues will now be considered. Two preliminary points should, 
however, be made. First, it should be emphasised that the action taken by the 
Director-General was at the general level ie it did not relate to any particular use of 
the Bank’s standard terms with a particular consumer, and the application of the 
Regulations must be viewed in the light of that context.!® Secondly, it should be 





10 County Courts (Interest on Judgment Debts) Order 1991 (SI 1991/1184). 

11 County Courts Act 1984, 871. 

12 There is also a power under 6139 of the Consumer Credit Act 1974 to provide relief from extortionate 
credit bargains. 

13 [2000] QB 672; [2000] 2 WLR 1353; [2000] 2 All ER 759; [2000] 2 All ER (Comm) 371. 

14 [2000] 1 WLR 98; [2000] 1 All ER 240 Evans-Lombe J 

15 [2001] 3 WLR 1297; [2002] 1 All ER 97, [2001] 2 All ER (Comm) 1000 

16 See eg ibid Lord Steyn, para 33 — ‘Tt is, however, to be noted that in a pre-emptive challenge there is 
not a direct ks between the consumer and the otber contracting party. The directive and the 
Regulations do not always distinguish between the two situations. This point is illustrated by the 
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noted that whilst the House of Lords had to consider the 1994 version of the 
Regulations, the decision, and comments would seem to be as relevant to the 1999 


Regulations. 


Scope — the ‘core exemption’. 


The first point taken by the bank was that the term in question was exempt from 
being the subject matter of the fairness test under Regulation 3(2), which states 

In so far as it is in plain intelligible language, no assessment shall be made of the fairness of 

any term which 

(a) defines the main subject matter of the contract, or 

(b) concerns the adequacy of the price or remuneration, as against the goods or services sold 

or supplied 
In the 1999 version of the Regulations, this has been replaced by Regulation 6(2).!7 
These provisions can be referred to as the ‘core exemption’ as, in broad terms, they 
mean that certain ‘core’ terms!8 cannot be the subject matter of the fairness test, 
provided those terms are in plain intelligible language. Basically those exempt 
‘core’ terms would seem to be terms defining the main subject matter of the 
contract or stating the price. What must now be considered is the approach of the 
House of Lords to the ‘core exemption’. 

In Director General of Fair Trading v First National Bank the bank argued that 
the term in question merely dealt with the payment of the contractual rate of 
interest and as such fell within Regulation 3(2Xb) and could not be subjected to the 
fairness test. The House of Lords dismissed any such possibility. Lord Bingham 
accepted the distinction between terms ‘which express the substance of the bargain 
and ‘incidental’ (if important) terms which surround them’,!9 and Lord Steyn 
thought that the clause in question was a ‘subsidiary’ term, but basically, the 
House of Lords took the approach that the term in question was not covered by the 
‘core exemption’ as it was a term dealing with the situation after default.?! 
However, what is of most significance and requires emphasis, and further 
consideration here, is the narrow approach to the ‘core’ which the court indicated 
in general. 


17 Reg 6(2) of the 1999 Regulations states 


“In so far as it is in plain intelligible language, the assessment of fairnees of a term shall not relate- 
(a) to the definition of the main subject matter of the contract, or 
(b) to the adequacy of the price or remuneration, as against the goods or services sold or supplied’ 


Both are derived from the Directive — Art 4(2), recital 19. 

18 Care must be taken with this commonly adopted terminology. The Court of Appeal made the point 
that “The test in respect of the relevant term is not whether it can be called a ‘core tem’ but whether it 
falls within one or both of paras (a) or (b) ...’ (n 13 above, para 25). 

19 n 15 above, para 12, referring to Chitty on Contracts, (London: Sweet & Maxwell, 28th ed, 1999) 747, 
pera 15-025. 

20 n 15 above, para 34. 

21 ‘ibid Lord Bmgham, pera 12, Lord Steyn, para 34, Lord Hope, para 43. A similar line had been taken 
by the Court of Appeal n 13 above, para 25. 
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Lord Bingham recognised that the usefulness of the Regulations depends upon a 
narrow ‘core’. He said? 

The object of the regulations and the directive is to protect consumers against the inclusion 

of unfair and prejudicial terms in standard-form contracts into which they enter, and that 

object would plainly be frustrated if regulation 3(2)(b) were so broadly interpreted as to 

cover any terms other than those falling squarely within it. 


Thus the exemption in Regulation 3(2)(b) should only cover terms ‘falling squarely 
within it’? if the legislation is not to be frustrated. Similarly, Lord Steyn made the 
point that ‘in a broad sense all terms of the contract are in some way related to the 
price or remuneration’™ and that a ‘restrictive interpretation’ needed to be taken to 
the whole of the ‘core’. However, Lord Steyn took his recognition of the risks of an 
inappropriate approach to the ‘core’ a stage further. The significance of that can be 
recognised when the point is made that it has been seen as one of the benefits of the 
Regulations, in contrast to the Unfair Contract Terms Act 1977, that they do not 
merely apply to specific types of terms, such as those which exclude or restrict 
liability, and so avoid difficult questions as to the categorisation of different ‘types’ 
of terms.” The point has been made, however, that such difficult boundaries are 
only avoided if an appropriate approach is taken to the ‘core exemption’. 
Otherwise the familiar categorisational arguments will be raised in that context. 
For example, that an exclusion clause is part of the definition of the obligation?’ 
and within the ‘core exemption’. It was this potential problem which was 
recognised by Lord Steyn in First National Bank. He said” 

In any event, regulation 3(2) must be given a restrictive interpretation. Unless that is done 

regulation 3(2\a) will enable the main purpose of the scheme to be frustrated by endless 

ommalistic arguments as to whether a provision is a definitional or an exclusionary 
provision. Similarly, regulation 3(2)(b) dealing with ‘the adequacy of the pnce of 
remuneration’ must be given a restrictive interpretation. 
The need for an appropriate approach to the ‘core exemption’ to avoid such 
categorisational difficulties has been recognised, but the question remains as to 
how it is to be met. 

Of course, the point can be made that the categorisational problems which could 
be generated by the ‘core exemption’ will sometimes be avoided by the restriction 
of its operation to ‘core’ terms which are in ‘plain intelligible language’. But that 
limitation cannot be relied upon to deal with every case. Nor will all of the 
categorisational problems be met by the line taken in First National Bank that 
terms dealing with the situation after default are not ‘core’. At common law the 
scope of the rule on penalty clauses is dependent upon the term in question 
involving a payment which is to be made on breach.” The rule can be avoided if 


22 n 15 above, para 12. 

23 Lord Bingham’s comment only addresses Reg 3(2Xb) as such but the same point could be made in 
relation to #3(2)(a). 

24 n 15 above, para 34. 

25 E. McKendrick The Law of Contract (Basingstoke: Macmillan Press, 4th ed, 2000) 364. 

26 L. Koffman and E. Macdonald, The Law of Contract (Croydon: Tolley, 4th ed, 2001) 221, 236. 

27 For discussion of this problem and of the identification of exemption clauses at a level other than that 
of their form see E. Macdonald Exemption Clauses and Unfair Terms (London: Butterworths, 1999) 
90-95, E. Macdonald, ‘Exclusion Clauses: the ambit of s13(1) of the Unfair Contract Terms Act 
1977’ (1992) 12 LS 277. 

28 n 15 above, para 34. 

29 og Alder v Moore [1961] 2 QB 57. On penalty clauses generally see Michael Furmston (ed), The Law 


of Contract (Butterworths Common Law Series) (London: Butterworths, 1999) 1295 ff. 
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the trigger to payment is drafted not as a breach but as an option in performance 
and that led to the comment by Lord Denning that, ‘Equity commits itself to this 
absurd paradox: it will grant relief to a man who breaks his contract but will ` 
penalise the man who keeps it’. If the ‘absurd paradox’ is not to be recreated in the 
context of the Regulations, it is not sufficient to deal with the ‘core exemption’ by 
placing outside of its protection terms dealing with the situation after default. 

It can be contended that the avoidance of the categorisational difficulties not met 
by the exclusion from the core of post—default terms is best achieved, initially, by 
an identification of the ‘primary performance’ and an approach which places terms 
varying that primary performance outside of the ‘core exemption’. Such ‘primary’ 
performance would be identified by the words used and their place in the structure 
of the seller or supplier’s standard term contract. (The significance of this approach 
to the identification of the primary performance will be returned to below). This, 
for example, would easily allow the exclusion from the ‘core’ of the type of term 
encountered in the Anglo Continental Holidays v Typaldos (London) Ltd?! where a 
clause in a holiday contract stated ‘Steamers, Sailing Dates, Rates and Itineraries 
are subject to change without notice’. It would also deal with any attempt to argue 
that the ‘core exemption’ severely restricts the scope of a group of terms in the 
‘grey list’ of terms which may be unfair? which confer options as to, or rights to 
vary, performance on the seller or supplier. Most such terms will be clearly left 
outside of the ‘core exemption’ by an approach which only leaves within it terms 
dealing with the primary performance. Of course, on occasion, the argument may 
be made that the primary performance is truly one involving alternates — that there 
is no single primary performance as such — and sometimes that may be the 
appropriate conclusion. If such an argument cannot be resolved by consideration of 
the words used and their place in the structure of the seller or supplier’s standard 
term contract, then resort should be had to a test which refers to the parties’ 
objective view of the performance required™ (ie whether there is a primary 
performance). In fact, the OFT Bulletins contain some indication of resort to the 
parties’ objective views to determine the scope of the ‘core’ more generally*> and it 
might be asked why such a test should not be resorted to more readily, without the 
stage of looking for a primary performance. Further, the point could also be made 
that the search for the primary performance is implicitly an investigation of the 
parties’ objective views of the contractual performance. However, what is 
contended for above is not simply determination of the primary performance, but 
of the primary performance taking account of only a narrow range of factors — the 
words used and the structure of the standard terms. The point is that any broader 
based investigation should be avoided as far as possible because the significant use 
of the Regulations will be at the general level, when enforcement is by the Director 
General or other ‘qualifying body’. At that general level, no particular contract is 


30 Bridge v Campbell Discount Co [1962] AC 600, 629. In the event, the House of Lords avoided the 
difficulty by finding that the payment trigger was a breach. 

31 [1967] 2 LI Rep 61. 

32 schedule 3 of the 1994 Regulations, sched 2 of the 1999 Regulations. 

33 og paras 10), (k), Œ. 

34 Such an approach would require the parties’ views to be determined absent the artificialities which 
may be present in the way in which contract terms are incorporated and drafted. For discussion of this 
sco E. Macdonald Exemption Clauses and Unfair Terms (London: Butterworths, 1999) 94-95, E. 
Macdonald ‘Exclusion Clauses: the ambit of s13(1) of the Unfair Contract Terms Act 1977’ (1992) 12 
LS 277. 

35 og OFT Bulletin 2 on Unfair Texms pera 2.25, Bulletin 1, para 1.15. Some of these comments 
however, would seem to be directed to the limitation that the ‘core exemption’ only applies to terms 
in ‘plain intelligible language’ rather than to which terms, as such, are ‘core’ eg Bulletin 4, 21. 
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being considered, merely the use of the term in question in general. In that general 
context, reference to the parties’ views of the performance required must, at best, 
be determined at a very abstract (and artificial) level. There seems to be 
significantly less artificiality involved in identifying, whenever possible, the 
primary contractual performance simply through consideration of the words used 
and the place of the relevant terms in the structure of the seller or supplier’s 
standard form contract. To avoid that artificiality, whenever possible, seems the 
preferable approach to finding a suitably narrow ‘core exemption’ under the 
Regulations. 


The fairness test 


There are basically two elements% to the fairness test under the Regulations (1994 
and 1999). A term is unfair if it causes a ‘significant imbalance’ in the parties’ 
rights and obligations under the contract to the detriment of the consumer and that 
is ‘contrary to the requirement of good faith’.3? Some general comments were 
made on this test in the First National Bank case and should be noted before 
moving on to its specific application in the case. 

Lord Bingham described ‘significant imbalance’ ,*8 

The requirement of significant imbalance is met if a term is so weighted in favour of the 

supplier as to tilt the parties’ rights and obligations under the contract significantly in his 

favour. This may be by the granting to the supplier of a beneficial option or discretion or 

power, or by the imposing on the consumer of a disadvantageous burden or risk or duty. 


This seems largely unexceptional if not providing any real further guidance beyond 
that of the test itself. More significantly, note should also be made of Lord 
Bingham’s description of what is involved in the good faith part of the fairness test. 
He said?’ 


The requirement of good faith in this context is one of fair and open dealing. Openness 
requires that the terms should be expressed fully, clearly and legibly, containing no 
concealed pitfalls or traps. Appropriate prominence should be given to terms which might 
operate disadvantageously to the customer. Fair dealing requires that a supplier should not, 
whether deliberately or unconsciously, take advantage of the consumer's necessity, 
indigence, lack of experience, unfamiliarity with the subject matter of the contract, weak 
bargaining position or any other factor listed in or analogous to those listed in Schedule 2 of 
the regulations. 


However, Lord Bingham also indicated that, more broadly, good faith ‘looks to 
good standards of commercial morality and practice’. Similarly, Lord Steyn 
followed Lord Bingham in seeing good faith as importing ‘the notion of open and 
fair dealing’*! and he also saw the ‘purpose of the provision of good faith and fair 


36 n 15 above, Lord Steyn, para 36. 

37 eee: 

38 n 15 above, para 

39 CD pars i Cand ARa Nene E Sc a e meta oe 
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40 n 15 above, para 17. 
41 ibid para 36. 
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dealing’ as being ‘to enforce community standards of fairness and reasonableness’. 
On this view then, good faith broadly embodies certain ‘community standards’ of 
dealing in relation to the two aspects of good faith — open dealing and fair dealing — 
which in turn seem to contain the ideas of (broadly) the sufficiency of notice of 
terms (including the clarity of their drafting) and of advantage not being taken of a 
superior position by the seller or supplier.‘? Lord Bingham referred to the 
‘advantage taking’ being deliberate or unconscious, but Lord Steyn referred to 
good faith as an ‘objective criterion’*? and it is suggested that given the need to 
apply the fairness test to terms at the general level, and not merely in the context of 
a specific contract, the objective approach should suffice to show a lack of good 
faith. However, it should be questioned whether the idea of ‘advantage taking’ 
provides a sufficiently high standard. Lord Bingham’s reference to Schedule 2 is a 
reference to a list of matters to which, in particular, regard was to be had in 
assessing good faith under the 1994 Regulations. The list does not feature in the 
1999 Regulations, but derives from the recital 16 in the original Directive on 
Unfair Terms in Consumer Contracts and remains therefore of relevance to the 
interpretation of the Regulations as the implementation of a European measure.“ 
Recital 16 states 

Whereas in making an assessment of good faith, particular regard shall be had to the strength 

of bargaining position of the parties, whether the consumer had an inducement to agree to 

the term and whether the goods or services were sold or supplied to the special order of the 
consumer, whereas the requirement of good faith may be satisfied by the seller or supplier 
where he deals fairly and equitably with the other party whose legitimate interests he has to 
take into account. 
Tt can be contended that there is an emphasis here on a factor which admittedly was 
not specifically referred to in the Schedule 2 list in the 1994 regulations — the factor 
of the seller or supplier taking account of the legitimate interests of the consumer. 
It is contended that the recitals show that good faith is intended to go further than 
restraining advantage taking and actually requires sufficient account to be taken of 
the legitimate interests of the consumer. The other factors could be seen as merely 
indicative of whether or not that has occurred and certainly Lord Bingham seems 
to be treating the factors referred to in Schedule 2, and analogous factors, as 
indicative of whether the narrower criteria of ‘advantage taking’ by the seller or 
supplier has been satisfied. 

The preceding paragraphs break down the fairness test into its two basic 
elements. In addition, Lord Millett indicated a more overall approach in identifying 
factors which, for the most part, would be relevant to both those elements. He 
said*® 

There can be no one single test of [fairness]. It is obviously useful to assess the impact of an 

impugned term on the parties’ rights and obligations by comparing the effect of the contract 

with the term and the effect it would have without it. But the inquiry cannot stop there. It 
may also be necessary to consider the effect of the inclusion of the term on the substance or 
core of the transaction; whether if it were drawn to his attention the consumer would be 
likely to be surprised by it; whether the term is a standard term, not merely in similar non- 
negotiable consumer contracts, but in commercial contracts freely negotiated between 
parties acting on level terms and at arms’ length; and whether, in such cases, the party 


42 On the latter point see also ibid Lord Millett, para 57 

43 ibid para 36. 

44 See og ibid Lard Steyn, para 31, Lord Rodger, para 63, Lord Bingham, para 17. 
45 See also ibid Lord Millett, para 57. 

45 ibid para 54. 
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adversely affected by the inclusion of the term or his lawyer might reasonably be expected to 
object to its inclusion and press for its deletion. 


So, whilst the consumer’s likely surprise at the term, most obviously goes to the 
good faith element of the fairness test (in particular ‘open dealing’), it could also be 
indicative of imbalance. More plainly, the fact that a similar term would be 
accepted by a commercial party of equal bargaining power may be indicative of 
both the ‘balanced’ nature of the term and of the fact that it has not been included 
to take advantage of the consumer. 

However, what must now be considered is the application of the fairness test in 
the instant case more specifically and basically three issues seem to have been 
focussed upon — significant imbalance, informational factors and the interaction of 
the term with its legislative background. These should be considered in turn 
although, as will be obvious, it is vital to recognise their interaction. 

The court seems readily to have concluded that the term did not create a 
significant imbalance on the basis that it merely allowed the price for the loan (the 
payment of interest) to continue to be paid whilst the loan was outstanding. Lord 
Millett, for example, did not view the term ‘as imposing any further or unexpected 
liability on [the borrower] not inherent in the basic transaction’.*”? Lord Bingham, 
also outlined the situation in similar terms*® 

The essential bargain is that the bank will make funds available to the borrower which the 
borrower will repay, over a period, with interest. Neither party could suppose that the bank 
would willingly forgo any part of its principal or interest. If the bank thought that outcome at 
all likely, it would not lend ... There is nothing unbalanced or detrimental to the consumer 
ee nee met 
of the ; 


As can be seen, Lord Bingham even went so far as to say that the contract would be 
unbalanced against the lender in the absence of the term. Prima facie, this seems 
highly persuasive of the fairness of the term but it must be viewed in the light of 
the problem in the case being basically informational.49 This requires 
consideration. 

The second issue addressed by the House of Lords in relation to the question of 
fairness in First National Bank was an informational one. Lord Bingham thought 
the continuing obligation to pay interest was ‘clearly and unambiguously 
expressed’. Lord Millett thought that the borrower would have no difficulty in 
understanding the ‘substance of the transaction’ as a ‘loan repayable by ee 
with interest on the balance ... outstanding until the whole of the Principal 
repaid’, and that he would not be ‘surprised’ by the term in question.>! Bowers 
the point can be made that the informational problem in this case was not the 
clarity of the term as such and, in fact, generally, there are a whole spectrum of 
informational problems facing the consumer. The other end of the spectrum, from 
the mere issue of the way a particular term has been presented or drafted, was 
described by Trebilcock*? 


47 ibid para 55. 

48 ibid para 20. See also Lord Hope, para 46. 

49 On finding a significant imbelance m the parties’ nghts and obligations when the problem is basically 
informational see E. Macdonald The Emperor’s Old Clauses: Unincorporated Clauses, 
Terms and The Unfair Terms in Consumer Contracts Regulations’ (1999) 58 CLJ 413, 432-434. 

50 n 15 above, para 20. 

51 ibid para 55. 

52 M. J. Trebilcock, ‘An Economic Approach to Unconscionability’ in B. Reiter and J. Swann (eds), 
Studies in Contract Law (Toronto: Butterworths, 1980) 416-417. 
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The informational problem that [consumers] often face is not figuring out what particular 
clauses mean ... but instead of relating that information in a meaningful way to their 
personal circumstances. For example, in the case of an insurance policy ... I may understand 
perfectly how the policy allocates ... risks but what I may have difficulty in assessing is how 
likely it ıs that certain risks may materialize, and if they do, what kind of costs are likely to 
be entailed. Thus how likely is it, as a matter of probability, that my house will catch on fire 
and, if it does, how much damage is likely to be done? 


In the instant case, the informational problem was not as far divorced from simple 
understanding of the terms as Trebilcock’s example, as it was due to the 
consumers’ lack of comprehension of the impact of the legal term upon their legal 
position in full. It lay in the impact of the term upon the consumers’ position in the 
light of the interaction of the term and its statutory background. In that context, 
whatever, the clarity or intelligibility of the term, as a piece of English, it is not 
surprising that consumers, who have fallen into difficulties, and complied with a 
court ordered repayment schedule based on what they could afford, should be 
shocked to discover that they still owe extensive amounts after making such 
repayments. It is not surprising that consumers are astonished to discover that 
separate from those ordered payments the interest has continued to mount. This 
type of informational defect cannot be met by the clarity of the term as such. It is 
due to lack of information as to the effect of the term in the statutory context of the 
loan. Similarly, the clarity of the term cannot, as such, impact upon the 
informational defect which means that the consumer misses the opportunity to ask 
the court for relief in addition to a new payment schedule, which might lead to the 
amendment of the term in question.’ The nature of the informational defect must 
again be returned to below. 

The third issue relates to the interaction of the term and its statutory context and, 
as is clear, cannot be divorced from the second. However, there is, in fact, more 
than one aspect of the interaction of the term and legislation to consider. The first 
point, is that the term departs from what would otherwise be the situation created 
by statute ie no interest would be payable after judgment. The term can, in a sense, 
be seen as a departure from what would otherwise be the ‘default position’ and 
there has been some suggestion from the OFT that such departures are indicative of 
significant imbalance™ and the Court of Appeal indicated that such departure in 
the instant case showed a significant imbalance.*5 However, that was clearly not 
the view taken by the House of Lords. Lord Bingham, having considered the 
development of the statutory background, concluded that he did not think that ‘the 
term could be stigmatised as unfair on the ground that it violates or undermines a 
statutory regime enacted for the protection of consumers’ .56 Similarly, Lord Steyn 
did not think that that the argument could prevail ‘in circumstances where the 
legislature has neither expressly nor by necessary implication barred a stipulation 
that interest may continue to accrue after judgment’.*’ Clearly, there is much to be 
said for the avoidance of any idea that the departure from the default position 
should be automatically unfair. The basis of the particular default position must be 
considered, as it was by the House of Lords. However, equally there should be an 
avoidance of any assumption that because departure from the particular default 


53 ss 36, 39, Consumer Credit Act 1974. 

54 ABTA Travel Law Seminar — A talk by Ray Woolley, Head, Unfair Contract Terms Unit, OFT, 25th 
March 1999 — <http//www.oft.gov.uk/html/research/sp-arch/sp/13-99.htm>. 

55 n 13 above, para 35. 

56 n 15 above, para 22. 
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position in general does not indicate unfairness, there is no unfairness in the use of 
the particular standard term in issue. Each must be considered in the context of its 
general use as a standard term. 

The second aspect of the interaction of the term and the legislative background is 
the view taken in the House of Lords that the problem did not lie with the term but 
with the legislation ie there was something in the views of the House of Lords that 
the Bank could not be seen as responsible for the problem and that the term should 
not therefore be regarded as unfair. For example, Lord Steyn took the view that the 
difficulty facing counsel for the Director General was that the ‘disadvantage to the 
consumer appears to be the consequence not of [the term] but of’ the legislation.*8 
Of course, any such distinction is highly artificial. As has already been made clear, 
in a very real sense the problem is that of the interaction of the term and the 
legislation and, in particular, the consumers’ lack of appreciation of the impact on 
them of that interaction. 

The point should be made that the House of Lords’ view of the problem as lying 
with the legislation, rather than the term, must be borne in mind when their very 
limited view of informational defects is considered. The case raises the issue of 
whether the fairness test progresses any further along the spectrum of informational 
defects than the basic informational issues of the clarity and presentation of the 
term. It raises the issue, for example, of the coverage of a problem identified by the 
OFT — the problem of misleading terms. The OFT has said? 


The OFT objects to clauses which reflect the general contractual position conceming 
damages for breach of contract but in a misleading way. Contracts can sometimes give the 
i ion that if they are cancelled by the consumer, the company can recover all the profit 
it would have made. In law the supplier actually has a duty to mitigate... 


Even if such terms manage to be misleading to the consumer whilst literally true, it 
is to be hoped that the informational problem caused for the consumer will be 
sufficient to ensure their removal as unfair terms no matter how intelligibly they 
are worded as pieces of English. It is suggested that the House of Lords’ view of 
the ‘fault’ as lying not in the term but in the legislation, would allow for a 
distinction to be drawn between such a situation and First National Bank. In 
addition, on the issue of the impact of First National Bank in relation to 
informational defects more generally, it can be suggested that some unease must be 
engendered as to an approach taken, and a wariness felt as to the appropriateness of 
boundaries drawn, when they allow for the comment to be made that ‘Regulation 4 
is directed to the unfairness of a contract term, not the use which a supplier may 
make of a term which is in itself fair’.6! The fairness test may be concerned with 
the circumstances in which the contract was made (or in which such standard 
contracts are generally made when action by the Director General or other 
qualifying body is in question), but that undoubtedly encompasses their foreseeable 
use. The genesis of the comment would seem to lie in the very limited impact 


58 ibid para 38. See also Lord Bingham, para 24, Lord Hope pera 47, Lord Millett para 61. 

59 OFT Unfer Terms Bulletin 3, 12. 

60 a ee aed sane a 

upon the parties’ nghts and obligations m their misleading sense seo E. Macdonald “The Emperor’s 

Old Clansea: Unincorporated Clauses, Misleading Terms and The Unfmr Terms in Consumer 
Contracts Regulations’ (1999) 58 sme 432-434. 

61 n 15 above, Lord Bingham, pera 
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allowed to informational defects and also a recognition, at some level, that, in some 
sense, they may generate more extensive unfairness. 


Conclusion 


The clear indications by the House of Lords of a generally restrictive approach to 
the ‘core’ is to be noted and applauded. Its full working out, to avoid the 
‘frustration’ of the the main purpose of the scheme ... by endless formalistic 
arguments as to whether a provision is a definitional or an exclusionary 
provision’® or other categorisational difficulties, is still to be fully explored, but 
a way forward can be suggested. In relation to unfaimess, First National Bank has 
provided some useful general clarification of the meaning to be given to ‘good 
faith’. It leaves open questions as to the effectiveness of the Regulations to address 
informational defects which involve the interaction of the term in question and 
external factors, particularly other legislation. 


Defining Unfair Terms in Consumer Contracts — Crystal 
Ball Gazing? Director General of Fair Trading v First 
National Bank plc 


Meryll Dean* 


In Director General of Fair Trading v First National Bank plc the House of Lords 
has, for the first time, considered the unfairness of a contractual term under the 
Unfair Terms in Consumer Contracts Regulations 1994. The decision represents 
an important step toward further integrating the concept of good faith into English 
law. However, by not making an Article 234 reference to the European Court of 
Justice (ECJ) for a preliminary ruling on the meaning of ‘unfair’, the House of 
Lords engaged in informed anticipatory definition, thereby infringing the 
interpretative monopoly of the ECJ in the area of Community law.” 





63 ibid Lord Steyn, para 34. 


* Semor Lecturer in Law, Sussex University. I would like to thank Professor Malcolm Ross for Ins 
comments on an earlier draft and Fabian Leinen for his guidance on German law. 


1 [2002] 1 All ER 97. SI 1994/3159. These Regulations aimed to implement the EC Directive on Unfair 
Terms ın Consumer Contracts (EEC) 93/13, OJ 1993 L95 p29. The 1994 Regulations have now been 
replaced by the Unfair Terms in Consumer Contracts Regulations 1999, SI 1999/2083. The objective 
and substance of the Regulations remains the same but there are differences in the detail which are 
aimed at more accurately reflecting the text of the original Directive. See S. Bright “Winning the 
Battle Against Unfair Contract Terms’ (2000) 20 LS 331. The facts of this case fell to be decided 
under the earher provisions, therefore all references m this article, unless otherwise stated, are to the 
1994 Regulations. 

2 In Oceano Grupo Editorial SA v Quintero C-2A0/98 to 244/98, 27 June 2000, para. 22-26, the ECJ 
held that national courts have the power to evaluate the fairness of a term or terms in disputes where 
the amount at issue is small and it is therefore quite possible that the lawyers’ fees are higher than that 
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The case concerned Condition 8 of the Bank’s standard form loan agreement. The 
last sentence provided that in the event of default by the borrower: 


‘Interest on the amount which becomes payable shall be charged in accordance with 
Condition 4, at the rate stated in paragraph D overleaf (subject to variation) until payment 
after as well as before any judgement (such obligation to be independent and not merge with 
the judgement).’ 
The effect of the term was to allow the Bank to charge the borrower the contractual 
rate of interest upon the outstanding principal and any accrued interest unpaid at 
the date of judgment. In other words, if the clause was valid it would serve to 
prevent the obligation to pay interest from merging into the judgment and thereby 
ensure that interest continued to accrue at the contractual rate rather than at the 
lower rate normally applied to judgment debts.? Moreover, the borrower’s 
attention was not drawn specifically to this term at the time the contract was 
entered into. The Director General objected to the clause on the ground that it was 
‘unfair’ under Article 4 of the Unfair Terms in Consumer Contracts Regulations 
1994 (hereinafter, ‘the Regulations’). Using his powers under Regulation 8(2), the 
Director General sought to obtain an injunction to prevent the continued use of 
Condition 8 by the Bank. 

The Bank sought to resist the injunction in two stages. First, it argued that it was 
not the type of term to which the test of unfairness applied, but second, if it was 
subject to the test of unfairness, then it was not in fact unfair. On the first point, 
Regulation 3(2) provides: 

‘In so far as it is in plain, intelligible language, no assessment shall be made of the fairness 

of any term which (a) defines the main subject matter of the contract, or (b) concerns the 

adequacy of the price or remuneration, as against the goods or services sold or supplied.’ 
The Bank claimed that since Condition 8 related to the adequacy of the Bank’s 
remuneration there was therefore no need to make an assessment of whether the 
term was unfair. The trial judge, the Court of Appeal and the House of Lords all 
agreed that the term did not fall within Regulation 3(2). In deciding that the term 
fell outside Regulation 3(2) Lord Bingham stated: 

‘In my opinion the term, as part of a provision prescribing the consequences of default, 

plainly does not fall within it. It does not concern the adequacy of the interest earned by the 

bank as its remuneration but is designed to ensure that the bank’s entitlement to interest does 
not come to an end on the entry of judgment.’* 


The House of Lords took the view that Regulation 3(2) had to be given a restrictive 
interpretation since, as Lord Steyn observed, ‘in a broad sense all terms of the 
contract are in some way related to price or remuneration’.° Thus, by viewing it as 


a subsidiary or ancillary term which operated only as a consequence of the 
borrower’s default, it did not form part of the core provisions with which 


amount, all of which would deter the consumer from contesting the application of an unfair term This 
article takes the view that the proceedings m DGFT v First National Bank cid not fall into that 
category of case to which the ECJ was referring and that as a court of final instance within the 
meaning of Article 234(3) the House of Lords should have been obliged to apply to the ECJ for a 
preliminary ruling rather than view such an application as an entitlement which they felt did not need 
to be exercised See further n 14 below. 

3 The practical effect of this can be seen from one case where a borrower was ordered by the Court to 
repay First National Bank a £5,000 debt over five years which in the event grew to a debt of over 
£14,000. The Times 4 February 2000. 

4 n1 above, 105. 

5 ibid 112. 
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Regulation 3(2) was concerned.® In consequence, it was therefore necessary to 
consider whether the term was ‘unfair’ under Regulation 4(1). 

The test of unfairness is set out in Regulation 4(1) and provides that an unfair 
term is ‘any term which contrary to the requirement of good faith causes a 
significant imbalance in the parties’ rights and obligations under the contract to the 
detriment of the consumer’.’ Regulation 4(3) requires that when determining 
whether a term satisfies the requirement of good faith, ‘regard shall be had in 
particular to the matters specified in Schedule 2 to [the] Regulations’. Of those 
listed, the strength of the bargaining positions of the parties is relevant as is 
whether or not there was fair and equitable dealing between the supplier and 
consumer. Since it is safe to assume that a borrower will always be in a much 
weaker bargaining position than a large bank contracting on its own standard 
terms, the focus of the analysis centred on the general test of fair and equitable 
dealing between the two parties. Although Schedule 3 to the Regulations contains a 
list of indicative and illustrative terms which might be regarded as unfair because 
of their object or effect, the disputed term in this case did not fall within any 
specific entry in the list. The Directive itself has an annex with identical terms as 
Schedule 3 of the Regulations but there is no counterpart to Schedule 2 which is 
derived from the fifteenth and sixteenth recitals to the Directive. However, the 
recitals also make clear that there is need for an ‘overall evaluation of the different 
interests involved’ thereby indicating that the test of unfairness goes beyond what 
is set out in Article 4(1) and Schedules 2 and 3. Applying the relevant criteria the 
trial judge found that the term was not unfair. The Court of Appeal differed from 
the judge and found the term to be unfair. 

On appeal the House of Lords decided unanimously that the term was not unfair. 
In arriving at this decision their Lordships had a unique opportunity to provide the 
definitive account of what constitutes good faith under the Regulations. However, 
instead of making a reference under Article 234, the House of Lords relied on the 
judgment of Lord Justice Bingham, as he then was, in Interfoto Picture Libraries 
Ltd v Stilleto Visual Programmes Ltd? According to what has become the 
Bingham orthodoxy, good faith means ‘fair and open dealing’.!° Giving the 
leading judgement in First National Bank, Lord Bingham was able to expand upon 
his earlier definition of good faith. He defined openness as requiring that the terms 
be expressed fully, clearly and legibly with no concealed pitfalls or traps and with 
the ‘appropriate prominence’ given to those terms which might operate 


6 Regulation 3(2) does not refer to ‘core terms’. Insteed, this has emerged as shorthand for paragraphs 
(a) and (b) of the Regulation, see Lord Steyn n 1 above, 112, something which Peter Gibson LJ was 
very clear to point out in the Court of Appeal decision [2000] 2 All ER 759, 768. 

7 As Peter Gibson LJ noted, ibid, the German Standard Contract Terms Act 1976 seems to have had a 
significant influence on the Directive. Article 9 provides that any standard contract term is invalid rf it 
unreasonably disadvantages the other party contrary to the requirements of good faith. However, he 
noted that there was a ‘substantial overlap’ between the significent imbalance causing detriment to the 
consumer end the concept of good faith. ibid 769. Likewise Lord Steyn observed that there was an 
overlap between theses two elements of the test of unfairness n 1 above, 113. On the general 
requirement of good fath in German contract law seo Art 242 Civil Code (1990). 

8 Schedule 2 states that particular regard shall be had to ‘(a) the strength of the bargaining positions of 
the parties; (b) whether the consumer had an inducement to agree to the term; (c) whether the goods 
or services were sold or supplied to the special order of the consumer, and (d) the extent to which the 
seller or supplier has dealt fairly and equitably with the consumer.’ Given that this list is provided to 
assist in a determination of good faith, it is interestmg to note that (a), (b) and (c) appear in Schedule 2 
to the Unfair Contract Terms Act 1977 among the guidelines for the application of the test of 
reasonableness in that statute. 

9 [1988] 1 AH ER 348, 352, 357 . 

10 ibid 352; n 1 above, 113. 
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disadvantageously to the customer’.'’ Whereas fair dealing ‘requires that a 
supplier should not, whether deliberately or unconsciously, take advantage of the 
consumer’s necessity, indigence, lack of experience, unfamiliarity with the subject 
matter of the contract, weak bargaining position or any other factor listed in or 
analogous to those listed in Schedule 2 of the Regulations. 12 In short, ‘it looks to 
good standards of morality and practice’ which, as a definition, i is not necessarily 
out of line with the broader literature on the subject.’ 

Whilst there is no suggestion that this is an incorrect or untenable definition, it 
nevertheless remains a term which would have benefited from a preliminary ruling 
of the ECJ. This is less to do with the accuracy of the Bingham formula and more 
to do with the role of national courts in developing a jurisprudence aimed at 
preventing divergent national interpretations.‘* In a sense, it was a missed 
opportunity since it would either have clarified or added weight to the Bingham 
orthodoxy whilst at the same time providing the foundation for a communautaire 
jurisprudence on unfairness. The failure to refer the case is all the more surprising 
given Lord Bingham’s own observation in this case that ‘member states have no 
common concept of fairness or good faith’.'* Instead he asserts boldly that ‘if the 
meaning of the test were doubtful, or vulnerable to the possibility of differing 
interpretations in differing member states, it might be desirable or necessary to 
seek a ruling from the European Court of Justice on its interpretation.’ His 
confidence in the obvious meaning of the test and the unlikely divergence of 
interpretation is to be respected but, in the light of comparative research, may be 
somewhat misplaced. 

In the leading comparative analysis of the subject, Zimmerman and Whittaker 
studied the concept of good faith in 15 legal systems and applied it to 30 
hypothetical cases. ” They came to the conclusion that the concept meant different 


11 n1 above, 108. 

12 ibid It is mteresting to note that Lord Bingham’s concept of fair and open dealing bears a striking 
similarity to Art 138 of the German Civil Code which states: (1) A legal transaction which offends 
moral standards is void. (2) In particular, a legal transaction is void where someone, exploiting the 
necessity, lack of experience, lack of discernment or lack of willpower of another, obtains monetary 
advantage or a promise to be granted a monetary advantage out of proportion to his own performance. 


market economy rather than ideas of consumer protection G. Teubner “Legal Iritants: Good Faith in 
Britsh Law or How Unifying Law Ends Up in New Divergences’ in Snyder (ed) n 31 below. 

13 J. Beatson and D. Freidman Good Faith and Fault in Contract Law (Oxford: Clarendon Press, 1995); 
C Wilet (ed) Aspects of Fatrness in Contract (London: Blackstone, 1996); H. Collins Regulating 
Contracts (Oxford: Oxford University Press, 1999); A.D.M. Forte (ed) Good Faith ın Contract and 
Property Law (Oxford: Hart Publishing, 1999); R. Brownsword, N. Hurd and G. Howells (eds) Good 
Faith in Contract: Concept and Context (Aldershot: Ashgate, 1999). 

14 It is acknowledged that such a view sets up something of a tension between the responsibility of the 
House of Lords to refer a case under Art 234(3) and the duty of national courts to interpret national 
law in the light of EC law (see Marleasing C-106/89 [1990] ECR-I 4135). However, given that 

” 18 a communautaire concept for the purposes of the Directive together with the absence of 
ECJ rulings on the test of unfairness, rt seems that the duty to refer the case for a preliminary ruling 
under Art 234(3) should have prevailed. Moreover, this case did not fall into that category of cases 
where national courts wore encouraged to evaluate fairness themselves. See n 3 above. Whilst the ECJ 
would need to evaluate and mterpret relevant national provisions, 1t is quite clear from the Asjes 
decision that it does not have the competence to rule on national law per se. C 209-C213/84 [1986] 
ECR 1425. Instead, the ECJ needs to develop an independent jurisprudence on unfairness based on 
community law itself, whilst leaving the application to the facts of the case and the evaluation of the 
parties’ interests to the national court. 

15 n 1 above, 107. 

16 R Zimmerman and S Whittaker Good Faith in European Contract Law (Cambridge: Cambridge 
Unrvermty Press, 2000). This work was conducted as part of the Trento project on The Common 
Core of European Prrvate Law’. On the Trento project see: <www.jus.unitn.it/dsg/common-care>. 
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things within a particular legal system as well as between legal systems. Similarly, 
Lando and Beale, whilst accepting that ‘the principle of good faith and fair dealing 
is recognised or at least appears to be acted on as a guideline for contractual 
behaviour in all EC countries’, nevertheless acknowledge the ‘considerable 
differences between the legal systems as to how extensive and how powerful the 
penetration of the principle has been’.’” Thus, in Germany, where the principle is a 
core concept, it has revolutionised the whole of contract law, whilst in England and 
Ireland, where there is no recognition of a general principle, similar results can be 
achieved through the application of a variety of other rules and principles.'® Other 
EC systems range between these two opposites. This might be by recognising a 
general principle but, unlike Germany, not allowing it to permeate the whole of 
contract law to the same degree. Or, it could be like Denmark, which has no 
legislation incorporating the concept, but both courts and academic writers 
recognise the principle. Similarly, Scotland has an underlying principle of good 
faith but it is impossible to find a clear and coherent statement of it anywhere. ° 

There is no doubt that, whilst the concept may be identified as present in a 
variety of forms in EC legal systems, good faith means different things to different 
courts. It might arguably be the bedrock of contractual behaviour for the majority 
of legal systems, but if a national/EC dualism is to be avoided then it is important 
that this undoubtedly communautaire concept is referred to the ECJ for an opinion 
in appropriate cases. First National Bank was one of those situations where the 
House of Lords should have recognised the importance of the reference in a 
broader European context. As Markesinis has observed, ‘the task the modern courts 
face is formidable; the responsibility awesome; their opportunity to harmonise 
legal systems indisputable’.*~ In other words, national myopia needs to give way to 
a broader vision based on the Europeanisation of contract law. 

In recent years the process of convergence in European contract law has 
accelerated and, to some extent, been concretised. This is illustrated by the 
publication of the 1994 UNIDROIT Principles of International Commercial 
Contracts and the Principles of European Contract Law proposed by the Lando 
Commission.” In addition, from 1985 to 2001 there were 11 EC Directives on 
contract law and in 2001 the European Commission published its own 
Communication on European Contract Law.” With such a range of activity in 
the area of contract law, the ECJ has a crucial role as the guardian of key concepts 
and developer of jurisprudence. Moreover, this is neither an historical or static 
function, nor the mere mediation of civil law and common law legal systems. 
Instead, it is relevant to the future convergence and Europeanisation of contract 
law. Many of the Central European countries who have applied to join the EU, 
such as Poland and Hungary, are currently revising their Civil Codes and it is clear 
that this is being carried out with an eye to EC law, of which the jurisprudence of 
the ECJ is an important factor. Perhaps with this in mind, the ECJ has more 
recently started to Europeanise its decisions in much the same way that the English 


17 O. Lando and H. Beale Principles Of European Contract Law Part I (Dordrecht: Martinus Nijhoff, 
1995), 56. 

18 On the English approach see R. Brownsword Contract Law: Themes for the Twenty First Century 
(London: Butterworths, 2000) 105-108. 

19 n 17 above, 57. 

20 B. Markesinis (ed) The Gradual Convergence (Oxford: Clarendon, 1994) 

21 n 17 above. 

22 Doc No: 10996/01 (COM (2001) 398) 11 July 2001. Communication from the Commission to the 
Council and the European Parliament on European Contract Law. 
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Law Commission has shown a greater willingness to look beyond the narrow 
confines of English and Commonwealth jurisdictions.” Whilst the House of Lords 
in First National Bank was not unaware of other jurisdictions, in particular 
Germany and Scotland, it fell short of its wider obligation and responsibility in not 
making an Article 234 reference. 

The intervention of the European Community in the area of consumer protection 
has acted as a catalyst for change in domestic law and s i a layer of 
contract law jurisprudence upon national legal systems.“ In many ways this 
harmonising legislation has been unsystematic, if not sporadic, thus making it all 
the more important that divergent national interpretation is avoided.” The Article 
234 reference for a preliminary ruling is the primary tool in avoiding such 
divergence.” In a wider context it is argued that the growing convergence of civil 
and common law, which is a consequence of EC harmonisation, gives rise to the 
realistic possibility of a European doctrine of precedents.”’ In Berger’s view this 
‘Europeanisation of law’ goes beyond the mere harmonisation of EC legislation 
with the result that domestic courts will in future take into account decisions of 
other EC domestic courts when the issue before them has not yet been harmonised 
by EC legislation.” 

The idea that European legal systems are converging has been challenged by 
Pierre Legrand who argues that whilst at the level of legal rules and institutions 
convergences can be observed, the deep structures of law, legal cultures and legal 
mentalities remain unique and cannot be bridged.”® Quite simply, ‘legal transplants 
are impossible’.*° Nevertheless, whilst the concept of good faith may not have 
been ‘transplanted’ successfully in the Legrandian sense, the seed has nevertheless 
been implanted into the English legal system. This, together with the various 
manifestations of good faith which Lando and Beale noted within the other 
European legal systems, requires moderating. A common approach is necessary if 
a plurality of definitions and applications is not to lead to an EC/national duality. 
Consequently the use of Article 234 by national courts is pivotal in enabling the 


23 Recent examples of this are the Law Commission Report No 242 Privity of Contract. Contracts for 
the Benefit of Third Parties Cm 3329 (1996) and the Opinion of Advocate General Tizzano in Smmone 
Leitner vy TUI Deutschland GmbH & Co KG Case C-168/00 delivered on 20 September 2001. 

24 For example see the following EC Directives; 85/374 Liability for Defective Products OJ 1985 L 210/ 
29; 85/577 Doorstep Selling OJ 1985 L 372/31, 87/102 Consumer Credit OJ 1987 L 42/48; 90/314 
Package Travel OJ 1990 L 158/59, 94/47 Time Shares OJ 1994 L 280/63; 97/7 Distance Selling OJ 
1997 L 144/19; 99/44 Sale of Consumer Goods and Associated Guarantees OJ 1999 L 171/12; 2000/ 
35 Electronic Commerce OJ 2000 L 178/1. 

25 Much of this legislation has been heavily influenced by German law which, as Teubner has observed, 
n 12 above, developed in the context of an industrial business-led market economy. Using the work of 
political economists who argue that globalisation has not led to the economic convergence which had 
been anticipated, Teubner challenges the idea that harmonisation will lead to convegence of legal 
principle in EC law. Based upon this analysis it 1s arguable that since EC consumer legislation has 
used legal principles with very different historical roots far removed from twentieth century ideas of 
consumer protection, they will inevitably fail to transplant to national laws This farther underlines the 
importance of the role of the ECJ m creating a commumautaire jurisprudence aimed at avoiding 
national divergences. 

26 This was previously known as an Art 177 reference under the Treaty of Rome. Following the Treaty 
of Amsterdam the Article was renumbered but the wording remained the same. 

27 KP Berger ‘Harmonisation of European Contract Law: The Influence of Comparative Law’ (2001) 


through legislative parallelism’. R. Goode ‘Insularity or Leadership? The Role of the United Kingdom 
in the Harmonisation of Commercial Law’ (2001) 50 ICLQ 751, 760. 

28 ibid 887. 

29 P. Logrand ‘Against a European Civil Code’ (19972) 62 MLR 44; ‘The Impossibility of Legal 
Transplants’ (1997b) 4 Maastricht Joumal of European and Comparative Law 111. 

30 ibid (1997b), 114. 
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ECJ to effect a commonality of definition in the form of a communautaire 
jurisprudence. To this end, the House of Lords decision in First National Bank 
could and should have played a defining role in establishing the unifying 
importance of EC law through the role of the ECJ.2! 

Article 234(2) states that national courts may request a preliminary ruling on the 
interpretation of acts of the community whereas Article 234(3) places a duty to 
refer on courts of final instance.” At first instance, when deciding that Condition 8 
was not ‘unfair’, Evans-Lombe J acknowledged that ‘good faith’ was an inherent 
part of the test of unfairness which was to be construed in the continental civil law 
and not the English law sense.°? Nevertheless, he happily relied on the Bingham 
orthodoxy in Interfoto without appearing to consider the possibility of making a 
preliminary reference.” Likewise, in the Court of Appeal, whilst Peter Gibson LJ 
gives a careful analysis of the Directive and implementing Regulations and 
acknowledges the civil law origins of the concept of good faith, there is no sense 
that the relevance of European Community law was considered when arriving at a 
determination. Where a decision of the court of final instance turns on the correct 
interpretation of EC law, the decision to request a preliminary ruling should be 
seen more as an obligation than something which the court is merely entitled to do 
if it is deemed desirable.** 

The failure to make a reference for a preliminary ruling is the direct result of 
Lord Bingham’s leading opinion, with which their Lordships did not disagree. He 
stated: 


‘If the meaning of the test [of unfairness] were doubtful, or vulnerable to the possibility of 

i ering interpretations in differing member states, it might be desirable or necessary to 
seek a ruling from the European Court of Justice on its interpretation. But the language used 
in expressing the test, so far as applicable in this case, is in my opinion clear and not 
reasonably capable of differing interpretations.’ (italics added) 


In short, Lord Bingham was putting forward the acte clair principle, namely that 
the interpretation of the Directive was so obvious that it did not need a ruling from 
the ECJ. 

In CILFIT the ECJ dealt with the obligation of referral by courts of final instance 
under Article 243(3).°” It held that there would be no obligation to refer (1) if the 
same question had already been considered by the ECJ in a similar case; (2) if the 
ECJ already has a consistent jurisprudence on the question or, (3) if the proper 
application of EC law is so obvious that there is no room for reasonable doubt as to 
the interpretation. It would appear that Lord Bingham was relying upon this third 
point. However, the ECJ went on to explain that an acte clair could only be 
assumed by the national court if it was convinced that a similar decision would 
have been equally obvious to the ECJ as well as to the national courts. Moreover, 





31 On the ‘Europeanisation’ of contract law seo Zimmerman and Whittaker, n 16 above; Lando and 
Beale, n 17 above; C Quigley European Community Contract Law (London: Kluwer Law 
International, 1997); J. Gordley (ed) The Enforceability of Promises in European Contract Law 
(New York: Cambridge Unrversity Press, 2001). For a more general discussion see F. Snyder (ed) The 
Europeanisation of Law (Oxford: Hart Publishing, 2000). 

32 On the tension between the Marleasing duty of national courts to interpret national law in the light of 
Community law and the duty to make a reference under Art 234(3), see n 14 above. 

33 [2000] 1 All ER 240, 250. 

34 ibid 251. 

35 On the practice of English courts in making preliminary references see C. Barnard and E. Sharpston 
“The Changing Face of Article 177 References’ (1997) 34 CMLRev 1113. 

36 n 1 above, 107. 

37 Case 283/81 [1982] ECR 3415 
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in arriving at this conclusion, the national court had to take into account the context 
and purpose of the relevant piece of legislation, that EC legislation was in eleven 
languages and that the term in question did not necessarily have the same meaning 
in EC law or in the various national legal systems. $ 

It is not at all clear that Lord Bingham’s judgment satisfies this test; indeed, he 
expressly comments on the absence of a common concept of fairness or good faith 
in member states.*? Lord Hope makes a similar observation, acknowledging the 
‘considerable differences between the legal systems of the members states’ as to 
the principle of good faith.*° This, together with the difference of opinion of the 
Court of Appeal on the matter, should have alerted their Lordships to the fact that 
there was, at the very least, a possibility that the courts of other member states, but 
more particularly the ECJ, would not necessarily agree with their Lordships’ 
somewhat restrictive interpretation of the test of unfairness.*! Since English law 
has no doctrine of unfairness, a court will inevitably need to consider the law of 
other member states and that of the ECJ when applying the Directive. Whilst it is 
clear to deduce that Lord Bingham and others in this case have tried to adopt an 
open, European and comparative approach to the test, it nevertheless remains the 
case that a reference to the ECJ would have given a solid foundation upon which to 
build future case law. The ECJ needs to develop a standard of unfairness on the 
basis of Community law, which can only happen if national courts observe their 
obligation under Article 234(3). Moreover, a national court should not assume that 
the effect of a decision under the Directive would not lead to changes in the 
definition, application and operation of the national term contained in the 
Regulations. Since it is the responsibility of the ECJ to interpret Community law, 
national courts should not infringe that interpretative monopoly by basing their 
decision on national preconception — or in this case, the absence of a formulated 
doctrine upon which to base a preconception. 

On the facts of First National Bank there can be little doubt that the effect of 
Condition 8 might reasonably be described as onerous, unexpected, disagreeable or 
even shocking.” Nevertheless the House of Lords found that it was not unfair 
within the meaning of Regulation 4(1). Whilst this decision will undoubtedly be 
welcomed by banks and lending institutions, it bas done little to reassure 
consumers that the law really works for their protection or benefit. It is also 


40 ibid 115. Lord Hope concluded: "The directive provides all the guidance that it needed as to its 
application.’ On the absence of a common concept of fairness or good faith acroas member states see 
Lando and Beale n 17 above and Zimmerman and Whittaker, n 16 above. 

41 What the Advocates General in Wiener and De Coster, n 38 above, seemed to be indicating was that 
national courts should not ask ‘obvious’ questions. An example of this 1s Cape Sne v Idealservice C 
541/99 and C542/99 (BCI judgment, 22 November 2001) where a reference was made to determine 
the meaning of ‘consumer’ under Directive 93/13 on Unfair Terms in Consumer Contracts. Since the 
term was defined in the Directive as a ‘natural person’ (as found by the ECI), the reference seems to 
have been unnecessary as the meammg was more obvious than not, whereas with a term such as 
‘unfar’ there is considerable scope for interpretative difference and its meaning 1s not at all obvious 

42 Lord Bingham acknowledged that it was ‘readily understandable that a borrower may be disagreeably 
surprised’ in such circumstances, n 1 above, 110. 
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unfortunate that the House of Lords seems to have been so confident of its 
interpretation of EC law that it effectively engaged in crystal ball gazing to arrive 
at a definition of unfair and overlooked its broader role in the development of EC 
consumer law. 


Smuggling, Confiscation and Forfeiture 
Peter Alldridge* 


The English talk about having their cake and eating it.! The Welsh talk of having 
the penny and the bun. Italians, more lyrically, talk of having their lover merry and 
the bottle still full. All these are metaphors to describe the unattainability of 
mutually exclusive paths to happiness. The legal reality of the House of Lords, 
however, is that the Customs and Excise does get both to tax the smuggled 
cigarettes and to seize them. In R v Smith (David Cadman)’ the House of Lords 
held that a person who smuggles cigarettes into the country is liable, in addition to 
whatever punishment is imposed upon conviction, to the forfeiture of the cigarettes 
and then also to a confiscation order to the value of the unpaid duty. This exercise 
in judicial overkill raises questions both as to the construction of the relevant 
legislation (whose re-enactment is, at the time of writing, before Parliament) and 
some wider questions of principle as to the confiscation legislation. 

Smith also wrote a further chapter in the judicial saga of the statutory expression 
‘pecuniary advantage’, the problems of which should have ended long ago. It 
holds, without the matter having been properly argued, that where an order is being 
made to proceeds of crime in a case where the crime involved the deferral of a 
debt, the order should be to the value of the whole debt, not just the financial value 
of the deferral. This drives confiscation law far beyond its original objective in the 
profits of crime, and leaves the criminal who manages to secure the termination of 
a debt better placed than the one who only achieves its deferral. In an atmosphere 
in which money laundering is blamed for many of the evils of the world,” with 
laws to recover the proceeds of crime are increasingly harsh, such decisions as this 
at least require scrutiny. 


Forfeiture and confiscation 


The relationship between forfeiture and confiscation is central to Smith. Forfeiture 
is the seizure of property by the state because of it use in the commission of crime. 
There is a range of statutory forfeiture powers. Outside the field of customs law, 


* Cardiff Law School 


1 A cosruption of the earlier form, which seems to have been eating the cake and having it. eg “Wouldst 
thou both eat thy cake and have it?’ George Herbert (1593-1633), The Size. 

2 [2001] UKHL 68. 

3 After the attacks on the US, Tony Blair, stated repeatedly that 90% of heroin sold in Britain was of 
Afghan ongin. (Labour Party conference October 2nd 2001; ‘Air Stakes on Afghanistan: Pome 
Minister’s Speech’ The Independent, 8 October 2001; HC Debates 8th October 2001 cols 814 & 821). 
The Anti-Terrorism, Crime and Security Act 2001 contains provisions (ss 1—3 and sched 2) further 
(than the Terrorism Act 2000) facilitating the seizure of ‘terronst property’. 
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the usual arguments against forfeiture provisions in general* have been met by 
holding that forfeiture upon conviction is now generally regarded in English law as 
a fine in specie. Some forfeitures without conviction can be justified on the 
grounds that it prevents crime® or enforces the law.’ A confiscation order is an 
order made against a convicted defendant to pay the state a sum equivalent to the 
proceeds that s/he has gained by crime. Confiscation was introduced to remedy the 
deficiencies of forfeiture.” Save in the case where the proceeds extend beyond 
profits,” confiscation it is justified by appeal to the principle that a criminal should 
not benefit from his/her crime. 

Both confiscation and forfeiture are moving from the wings of the criminal 
justice system to centre stage. One obvious reason is that they both provide 
mechanisms whereby for law enforcers to sidestep some of the more embarrassing 
exigencies of the Human Rights Act 1988. Confiscation orders have been held not 
necessarily to attract article 6 rights because the n against whom the 
proceedings are brought has already been convicted,"” nor first protocol rights, 
because the legislative response is a proportionate one.'! Forfeiture without 
conviction does not attract article 6 protection because forfeiture without more! it 
does not constitute a ‘criminal charge’,’? and forfeiture after conviction does not 
attract Article 6(2) protection because there has been a conviction,!* nor 
(necessarily) first protocol rights, again because the legislative response may be 
held to be a proportionate one. 


Tax evasion as a predicate offence! to confiscation orders 


In the early years of the regulatory régime dealing with the reporting of suspicious 
transactions there was doubt as to whether tax evasion was covered. After the 
publication of an interpretative note to the 40 recommendations of the Financial 
Action Task Force’” the UK Government made clear its view that tax evasion was 





4 Most powerfully, that forfeiture is arbitrary, since it does not link the vane of the goods seized to the 
valus of the property the crime was commutted to acquire, and that it involved double punishment. For 
excellent general critiques of forfezture see DJ. Fried, ‘Rationalizing Criminal Forfeature’, (1988) 79 
Journal of Criminal Law & Crimmology 328 and Leonard Levy, A License to Steal: The Forfeiture of 
Property (Chapel Hill, NC: University of North Carolina Preas, 1996). 

5 The general forfeiture provimon upon conviction is to be found in Powers of Criminal Courts 
(Sentencing) Act 2000 s 143 There are many other specific powers, usually exercisable on 
conviction, 

6 eg seuzure of texrorist assets: Anti-terrociam, Come and Secunty Act 2001 Schedule 1. 

7 og forfeiture of items whose possession x illegal. 

8 R v Cuthbertson [1981] AC 470, [1980] 2 All ER 401 led to the Hodgson Report (Derek Hodgson, 
Profits of Crime and their Recovery, London: Heanemann, 1984) and thence to the Drug Trafficking 
Offences Act 1986. 

9 Below, page 788. 

10 HM Advocate v McIntosh (Sentencing) [2001] UKPC D1; [2001] 3 WLR 107; Phillips v United 
Kingdom 11 BHRC 280; R v Benjafield [2002] UKHL 2. 

11 R v Rezvi [2002] UKHL 1. 

12 An element of penalty attached to the forfeiture changes the picture. 

13 Goldsmith v Customs and Excise [2001] 1 WLR 1673. 

14 n 10 above. 

15 Lindsay v Customs and Excise Commissioners [2002] EWCA Cry 267. 

16 The expression ‘predicate offence’, borrowed from the Vienna Convention (1988) and many 


17 <http://Awww.oecd org/fatf/recommendations. htm>. “The Crown Jewel of soft law’ ~ Guy Stessens, 
Money Laundering: A New International Law Enforcement Model (Cambridge: Cambridge University 
Presa, 2000) 17. 
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a predicate offence for the purposes of the regulatory régime,’® and guidance notes 
given under the Money Laundering Regulations Act 1993? to the professions were 
altered to accommodate the harder line against laundering the proceeds of tax 
evasion.” Nonetheless there remains doubt as to whether or not tax evasion can 
constitute a predicate offence for the purposes of the criminal laundering 
offences”! and consequently” the reporting requirements.” 

There never was any serious question, however, as to whether tax evasion can 
constitute a predicate offence for the purposes of making a confiscation order. Part 
VI of the Criminal Justice Act 1988, as amended by the Criminal Justice Act 1993 
and the Proceeds of Crime Act 1995, contains the relevant statutory provisions 
dealing with the confiscation of the proceeds of an offence. When the possibility of 
making a confiscation order arises, the court must first determine ‘whether the 
offender has benefited from any relevant criminal conduct’.”* Tax evasion is such 
conduct. ‘Proceeds of criminal conduct’, in relation to any person who has 
benefited from criminal conduct, means that benefit.” 

Section 71 of the Criminal Justice Act 1988 provides: 


(4) For the purposes of this Part of this Act a person benefits from an offence if he obtains 
as a result of or in connection with its commission and his benefit is the value of 

the property so obtained. 

(5) Where a person derives a pecuniary advantage as a result of or in connection with the 

commission of an offence, be is to be treated for the purposes of this Part of this Act as if he 

bad obtained as a result of or in connection with the commission of the offence a sum of 


money equal to the value of the pecuniary advantage. 


The use of the expression ‘pecuniary advantage’ was not an especially felicitous 
one, given the disastrous history of section 16(2)(a) of the Theft Act 1968.78 The 


18 Supplementary note dated 28 February 2000, sapplementary to evidence given on 8 February 2000 to 
the Treasury Select Committee (Melanie Johnson). 

19 Money Laundering Regulations 1993 pera 5 (3). In deterring whether a person has complied with 
any of the requirements of paragraph (1) above, a court may take account of (a) any relevant 
supervisory or regulatory guidance which applies to that person. 

20 Alldridge, ‘Are Tax Evasion Offences Predicate Offences for Money Laundernng?’ (2001) 4 Journal 
of Money Laundering Control 350, 351. 

21 = Particularly those under Criminal Justice Act 1988 ss 93A — 93C and Drug Trafficking Act 1994 s 49- 
51 (which relate to the handling concealing or transfermng proceeds of proceeds of criminal conduct 


or drug trafficking) 

22 Money Laundering Regulations 1993 reg 2(3) uses suspicion of one of the laundering offences as the 
trigger for the obligation to report 

23 The doubt is because of the problem in identifying the property which is the proceeds of the evasion. 
Even the extended definitions of proceeds in Criminal justice Act 1988 s 93A(2) (‘In this section, 
references to any pereon’s proceeds of criminal conduct include a reference to any property which in 
whole or in part directly or indirectly represented in his hands his proceeds of crimmnal conduct.”) and 
the cognate provisions (s 93B(1) 1 93C(2)) do not overcome tbe problem that without more no 
particular part of the property of a debtor can be identified as representing the debt due. 

24 Criminal Justice Act 1988 s 71(1A). 

25 Any indictable offence will do: Cnminal Justice Act 1988 s 71(9)(c)ii). Although there is now a 

summary offence (Finance Act 2000 s 144, as to which seo D.C. Ormerod, ‘Summary evasion of 

income tar’ [2002] Cnminal Law Review 3), there remain a range of indictable offences which can be 

charged (cheating the pubhc revenue, false accounting, theft and deception offences). 

Criminal Justice Act 1988 s 102(1), definition added by the Criminal Justice Act 1993, s 29(2). 

‘Property’ includes ‘money’: Criminal Justice Act 1988 s 102(1). 

A ‘judicial nightmare’: R y Royle [1971] 1 WLR 1764 [1971] 3 All ER. 1359. See DPP v Turner 

[1974] AC 357; DPP v Ray [1974] AC 370, MPC v Charles [1977] AC 177; Criminal Law Revision 

Committee Section 16 of the Theft Act 1968 (Cmnd 6733, 1977); Theft Act 1978; 

R v Lambie [1981] 1 WLR 78, [1981] 1 All ER 332; Theft Act 1978; R v Preddy [1996] AC 815; 

[1996] 3 All ER 481; Theft (Amendment) Act 1996. 


BUS 


© The Modem Law Review Limited 2002 783 


The Modern Law Review [Vol 65 


reason for the repeal of section 16(2)(a) of the Theft Act 1968 had been the 
difficulties that arose when the debt was not extinguished by the crime.”? The same 
problem arises under the confiscation provisions of the Criminal Justice Act 1988. 
A person who evades tax is still liable to pay it. But in the context of the law of 
proceeds of crime there are two further difficulties that did not obtain in the case of 
the offence of obtaining a pecuniary advantage. First, under section 16(2)(a) it was 
not necessary to quantify the advantage. It was sufficient that there was (deemed to 
be) one. Secondly, if the advantage is to be used as a basis for criminal liability or 
for the invocation of the reporting régime, it will be necessary to identify the 
property which ‘directly or indirectly represents’ the advantage. 
There is no definition of ‘pecuniary advantage’ in the 1988 Act, but there was 
some case law that tax evasion was covered*! and R v Allen(CA)*” clearly held that 
‘pecuniary advantage’ bears its natural meaning, which does cover the case of the 
deferral of a liability to taxation. The defendant had failed to pay or to declare 
liabilities for income and corporation tax due in respect of certain offshore 
companies he managed. A confiscation order was made. He appealed, contending 
that the confiscation order was unlawful because the failure to meet his tax 
liabilities did not result in the gain of any pecuniary advantage.” He maintained 
that no advantage had accrued because he was still subject to the same liability to 
pay the Revenue even if the sum due under the confiscation order was paid in 
full.** The Court of Appeal. held, dismissing bis appeal, that it was clear from 
sections 72(3)°° and 72(7) that Parliament intended that a confiscation order could 
be made in respect of an unforgiven or outstanding debt. Laws LJ said: 


In short, the fact that the tax remains due does not mean that its evasion did not confer a 

iary advantage, nor indeed that that pecuniary advantage consisted of the whole of the 

tax withheld, the value of the liability that was evaded. By his crime the appellant evaded 

Poen o E ee ee ee . The fact that 

he remained in law liable to pay the tax, the fact even, were it so, that the Revenue might 

later recover it, does not, in our judgment, yield the proposition that the proceeds of his 
crime were one penny less than the whole of the tax evaded.” 


Although, the House of Lords having granted leave on another issue, it could have - 
re-opened any question in the case, the matter was not considered further. Had 
Allen’s contention been upheld either in the Court of Appeal or the House of 
Lords, it would not only have succeeded so far as concerned tax evasion but also so 
far as concerned any deferment of any debt. The Court of Appeal in Allen held that 
a person who ‘benefits’ from tax evasion benefits to the extent of the whole of the 
tax whose payment is deferred.*” The court held, although apparently without full 


29 Ses especially DPP v Turner [1974] AC 357; DPP v Ray [1974] AC 370; MPC v Charles [1977] AC 
177; J.C. Smith, The Law of Theft (London: Butterworth, 2nd edn, 1972) para 256 et seq. Cominal 
Law Revision Committee Thirteenth report, s 16 of the Theft Act 1968 (Cumd 6733, 1977). 

30 Criminal Justice Act 1988 s 93A(2) given more general application by Cnminal Justice Act 1988 s.. 

31 Rv Tighe [1996] 1 CAR (S) 314, R v Travers [1998] Crim LR 655; R v Martin, R v White [1998] 2 
Cr App R 385. 

32 R v Allen [2000] QB 744; [2000] 2 All ER 142, on appeal from R v Dimsey; R v Allen [1999] STC 
846, [1999] 8 CL 555. The further appeals in thess cases (R v Allen [2001] UKHL 46; R v Dimsey 
[2001] UKHL 45) do not touch upon this question. 

33 As was required by Crimmnal Justice Act 1988 s 71(5). 

34 He further contended that liability for the tax due rested with the offshore companies rather than with 
hm as an individual. See R v Allen [2001] UKHL 45; R v Dimsey [2001] UKHL 46. 

35 Now Criminal Justice Act 1988 s 71(1C). 

36 [2000] 1 Cr App R(S) 497 at 500-501. 

37 So as to satisfy Crimmnal Justice Act 1988 s 71(5). 
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argument, that the quantity of the unpaid tax is the quantity of the benefit. The 
obvious objection is that if the advantage is the deferral, then the value of the 
advantage is the value of the deferral, not the total liability. This follows clearly 
from the language of the statute, and also from principle: the idea of the statute is 
to deprive the defendant of what he acquired by crime. Since he still owed the tax, 
the only additional gain was the deferral. 

The Court of Appeal then departed from Allen in Smith (David Cadman).* The 
facts are commonplace. The defendant had smuggled 1.25 million cigarettes on 
board into the UK — enough ‘baccy to keep many chapters of clerks in serious 
pulmonary complaints. The excise duty payable on that quantity of cigarettes 
would have been £130,666.40. The excise duty point was the time when the 
cigarettes were charged with duty at importation and the duty became payable at 
that point.°? Smith was convicted and the cigarettes were forfeit.*? The question 
arose whether notwithstanding their forfeiture there could be a confiscation order 
in respect of the excise duty on the cigarettes. 

The Court of Appeal held that it could not, and Allen was distinguished on the 
basis that: 

It is true to say that the liability for duty on the cigarettes was incurred ... and was evaded, 
and indeed is still due becanse, although the cigarettes themselves were forfeited, the 
appellant remains liable to duty on those forfeited cigarettes. But there was, in the view of 
this court, no benefit to the defendant as a result of that deferment. He never had or sold on 
the cigarettes; he has not retained any sum from which he could be said to have benefited 
and indeed he now remains liable for the duty.*! 


The difficulty is that in cases of tax evasion the liability will always remain, and 
that if this is the determinative issue it should also have decided Allen. After some 
procedural problems,*” a further appeal was heard and allowed by the House of 
Lords.*? The question of law certified as being of general public importance was: 


Whether an importer of uncustomed goods, who intends not to enter them for customs 
purposes and not pay any duty on them, derives a benefit under section 74 of the Criminal 
Justice Act 1988 through not paying the required duty at the point of importation, where the 
goods are forfeited by HM Customs following importation, before their value can be realised 
by the importer. 
The answer of the House of Lords was in the affirmative. The only speech was 
delivered by Lord Rodger of Earisferry. It is noteworthy for its commitment to a 
harsh approach to the confiscation legislation. He held, following Allen but again 
apparently without argument, that the value of the pecuniary advantage was the 
value of the entire liability to duty, and that the subsequent fate of the cigarettes 
was irrelevant to the confiscation order. If they had been lost, liability to pay duty 
would remain.“* That they were seized is likewise irrelevant. If Lord Rodger is 
correct about the operation of section 71(5) a defendant is treated as having 
received an advantage far greater than that s/he actually has, and then has an 
amount confiscated equivalent to the larger amount, the confiscation still doing 


38 R v Smith (David Cadman) (CA) [2001] 1 CAR (S) 61. 

39 Excise Goods (Holding Movement, Warehousing and REDS) Regulations 1992, Regulation 6(1). 
40 The forfeiture power is conferred by Customs and Excise Management Act 1979 s 49. 

41 para 31 per Burton J. 

42 Sub nom R v Cadman-Smith [2001] Crim LR 644; see [2001] UKHL 68 para 6. 

43 R v Smith (2001) [2001] UKHL 68. 

44 paras 17-18. 
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nothing to clear his liability to tax or to forfeiture of the cigarettes. 


Quantifying the pecuniary advantage 


In Smith the case for the defendant seems to have been argued on the lines that 
there was no ‘pecuniary advantage’, and the certified question asks whether there 
was a benefit at all, not, if there were one, its amount. Lord Rodger dismissed the 
argument that there was no benefit on the basis of ordinary language.** To that 
there can be no objection. There is no question that evading or deferring a debt 
falls within the natural meaning of ‘pecuniary advantage’, but that does not resolve 
the issue as to its extent. Under section 16(2)(a) of the Theft Act a determination of 
quantum was unnecessary, but it is critical here, and the defendant would have 
been on far firmer ground disputing it. 

Lord Rodger said: 

[T]he offender who has derived a pecuniary advantage from his offence is treated as a 

person who has obtained ‘property’ as a result of or in connection with the commission of 

the offence, the ‘property’ in question being a sum of money equal to the value of the 
iary advantage. Under section 74(5) for the purposes of making a confiscation order 
the value of the property is its value to the offender when he obtained it. In this case the 

i a ee ee 

imported the cigarettes. The sum equalling that pecuniary advantage is treated as property 

obtained by the respondent at that moment.*’ 
The final two sentences are open to serious question. Lord Rodger’s conclusions do 
not follow from the statute. The alternative approach to the statute, and one which 
accords better with the natural meaning of the expression ‘pecuniary advantage’, is 
to recognise that the liability to pay the tax remains, but that the extent of the 
‘pecuniary advantage’ to the defendant is the value of the deferral of the liability, 
not of the debt itself. This would usually be only a fraction of the liability itself. 
The question would be: what is it worth (to the defendant) that s/he did not pay the 
duty on the spot, but paid later? In a case such as Smith the value will be negligible, 
but since he remained liable to pay the duty there was no further profit of crime 
-with which the law need have concerned itself. 

On Lord Rodger’s view, following Allen, ‘the pecuniary advantage’ is equal in 
value to the property from whose custody it derives. This is like saying that the 
value of the advantage accruing from having £100 on deposit at 5% for a year is 
£100, when it is actually £5. But the statute is clear: 


he is to be treated for the purposes of this Part of this Act as if he had obtained as a result of 
or in connection with the commission of the offence a sum of money equal to the value of 
the pecuniary advantage. 
The deferral of a tax liability (which is the pecuniary advantage) will in some cases 
have some value, but the value is not the same as the total liability. The Theft Act 
1968 did not extend to making the section 16 offence a predicate offence either for 
offence of handling stolen goods*® or for the making of an order for the restitution 


45 paras 18-20, following Laws LJ in Dismay & Allen at [2000] 1 Cr App R(S) 497 at 500. In United 
States v Montgomery (CA) [1999] 1 All ER 84 at 96D to E, Stuart-Smith LJ indicated that there was 
no reason to accord a restricted meaning to the expression ‘pecuniary advantage’ in s 71(5). 

46 Above, pages ef seq. 

47 Para 26. 

48 Theft Act 1968 s 24(4). 
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of property to or for the compensation of a victim of theft.“ It would be curious if, 
for the purposes of the Criminal Justice Act 1988, the confiscation provision were 
not only to apply, but to apply to generate a confiscation order based on an 
artificially inflated valuation of the advantage gained. It is respectfully suggested 
that, so far as relates to the value of the pecuniary advantage, Lord Rodger misread 
an unhappily drafted statute. In a case such as this the value of the deferment of the 
duty is negligible and the powers of the Customs and Excise to recover the debt so 
great that the appropriate course to adopt would have been not to issue the 
confiscation order but for the Customs and Excise to assess the defendant to duty. 


The relationship between forfeiture, confiscation and other 
enforcement mechanisms 


Now that simple point of statutory interpretation should have been sufficient to 
decide the appeal, but Lord Rodger prays in aid of his own view of the statute three 
more general questionable ideas in confiscation law. They should not pass without 
comment. Towards the end of his speech Lord Rodger said: 


I am accordingly satisfied that the decision of the Court of Appeal on this point was wrong. 
It is worth adding that, if adopted, their interpretation would go a long way to making the 
confiscation provisions ineffective against smugglers. After all, there will be few, if any, 
cases where customs officers will fail to seize contraband goods which they find in the hands 
of smugglers. The decision of the Court of Appeal would mean that in any such case, for the 
purposes of section 71(5), the smugglers would derive no pecuniary benefit from evading the 
excise duty and so no confiscation order could be made against them. Fortunately, the terms 
of the legislation do not lead to that result.© 


By implication, Lord Rodger’s view is that the availability of other means of 
proceeding against the defendant (in this case, the forfeiture of the cigarettes®’) 
does not argue against the availability of confiscation. The obvious answer is that it 
might not be so bad if confiscation provisions were ineffective (meaning, 
apparently, inapplicable) against smugglers against whom forfeiture provisions 
were instituted. On the contrary, this might have been precisely what was intended, 
or what would have been intended had it been considered, precisely because 
forfeiture was already available in those cases. To allow both forfeiture and 
confiscation is unnecessary and unfair. 

A fuller analysis would need to consider fully the relationship between 
confiscation and forfeiture. The ancient fiction, ‘about as irrational and unjust a 
proposition as a sober mind can concoct’,”* underlying forfeiture is that it is 
justified because there is something criminal about the thing.” Because the thing 
(and not a person) is guilty, the State can seize it and arguments from double 


49 Theft Act 1968 s 28(6), incorporating the definition for the purposes of handling stolen goods, m s 
24(1) and (4). Seo now Powers of Criminal Courts (Sentencing) Act 2000 s 130. 

50 para 29. 

51 No mention is made of the other enforcement mechanisms available to the Customs and Excise (in 
particular, the power to impose penalties), but they might be thought a further reason against 
confiscation in Smith. 

52 J. Finkelstein, ‘The Goring Ox: Some Historical Perspectives on Deodands, Forfettures, Wrongful 
Death and the Western Notion of Sovereignty’, (1973) 46 Temple Law Quarterly 169 at 257. 

53 P.S. Berman, ‘An Anthropological Approach to Modern Forfeiture Law: The Symbolic Function of 
Legal Actions Against Objects’ (1999) 11 Yale Journal Law & Humanuties 1. 
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jeopardy can be side-stepped. Forfeiture, in addition to criminal sanctions is not, on 
this account, double punishment.™ 

In other areas, there is a clear difference between forfeiture of the 
instrumentalities and confiscation of the profits of crime. The jemmy is distinct 
from the spoils. In customs law, however, the contraband is frequently both the 
means of crime and the immediate source of profit from crime. Whether or not 
satisfactory justifications can be advanced for forfeiture more generally, forfeiture 
in customs proceedings has always been used as a rough and ready mixture of 
criminal and civil sanctions.” The customs authorities have for many years had 
power to forfeit contraband that is being smuggled,” and there is apparently no 
question of this power, or the power to forfeit the device transporting the 
contraband,” being inconsistent with the European Convention.” In drug dealing 
law, confiscation was introduced to deal with perceived deficiencies in the 
forfeiture régime. Those deficiencies do not, however, obtain in the field of 
smuggling anything like cigarettes, in which there is a lawful UK market, and 
where the state can lawfully sell the goods to recover far more than the duty. Lord 
Rodger need not have been unhappy, therefore, had the confiscation provisions not 
applied to customs cases. The State has ample power in that area already. 


Proceeds not just profits 


Lord Rodger drew comfort from the ‘proceeds not just profits’ doctrine. He said: 


[T]he courts have consistently held that ‘payments’ received in connection with drug 
trafficking mean gross payments rather than net profit and that the ‘proceeds’ of drug 
trafficking mean the gross sale proceeds, rather than the net profit after deducting the cost of 
the drug trafficking operation. 

Te Hadi E EPEA ened eee A cb tn Smaart eae aA PE 
an offence is simply the value of the property to the offender when he obtained it, even if it 
is subsequently destroyed, damaged or forfeited, one would expect the same general 
approach to apply in the case of a pecuniary advantage. ® 

This is indeed established as the law, both under the Drug Trafficking Act 1994 

and that Criminal Justice Act 1988. It has been held repeatedly that the power to 

make confiscation orders extends beyond the net profit that the defendant made.°! 

A drug dealer is not entitled to a deduction for purchase of stock, distribution 

expenses or anything of that nature. The supposed justification is that it is 


54 United States v Ursery (1996) 518 US 267, 116 S Ct 2135. It is the policy of the United Kingdom 
government to accede to the double jeopardy provisions of the seventh protocol to the 
Convention on Human Rights (Protocol 7 Article 4) (Rights Brought Home (Cmnd 3782, 1997) para 
4.15). It is not clear how accession might affect the law of confiscation and forfeiture. 

55 Sufficiently civil not to attract the protections of Art 6(2) of the Enropean Convention to those against 
whom it is deployed: 

56 og (taken from Hodgson Report, 17) Customs and Excise Management Act 1979; Alcoholic Liquor 
Duties Act 1979; Tobacco Product Duties Act 1979. 

57 Lindsay v Customs and Excise Commissioners [2002] EWCA Civ 267 imposes no limitation upon 
forfeiture where the smuggling is for 

58 AGOSI v United Kingdom (1987) 9 EHRR 1 (on appeal from Allgememe Gold und 
Silberscheldeanstalt v Customs and Excise Commissioners [1980] QB 390; [1980] 2 All ER 138). 

59 para 23. 


pata 26. 
61 R v Smith (Ian) [1989] 1 WLR 765, [1989] 2 All ER 765; R v Banks [1997] 2 Cr App R(S) 110 and 
cases there cited. 
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inappropriate to allow a deduction for expenditure on activity that is, ex hypothesi, 
illegal, and it would certainly be curious for there to be argument as to how high up 
the price range a drug dealer’s car may be yet still be deductible. Nonetheless, the 
shift to ‘proceeds and not just profits’ is clearly one that rejects the ‘reparative’ 
philosophy of the Hodgson Report™ and shows an unequivocal commitment to the 
use of confiscation as a punitive device going far beyond the restoration of the 
status quo ante.“ An obvious danger is that the punitive element of the 
confiscation will not be taken into account in the fixing of the sentence, resulting in 
double punishment. This danger is enhanced under the scheme in the Proceeds of 
Crime Bill 2002, which envisages a delay up to two years between guilty verdict 
and confiscation order. 

The full consequences of the ‘proceeds not just profits’ doctrine have yet fully to 
be worked through. Its full impact is seen in corruption offences. Corruption is the 
subject of concerted international action, and the law of the United Kingdom has 
been under review, and the United Kingdom government has (finally) discharged 
its obligation under the Paris Convention of the OECD® to penalise the bribery of 
public officials overseas. Bribes need only represent a small percentage of an 
overall transaction involving exchange of value. In the case of an employment 
acquired corruptly (for example, by a bribe), the benefit, for the purposes of a 
confiscation order, is, applying the rule to which Lord Rodger adverts, the gross 
salary paid (including, for example, employers contributions to national insurance 
and pensions), with no deduction for work done, tax, national insurance or 
anything else. This is a very harsh rule indeed. Until 1968 it was not a crime to gain 
employment by deception,” as for example to one’s qualifications. Civil liability 
would be reduced to take into account the expenses incurred (including the work 
done) and the employer’s duty to mitigate his/her loss. Where the court makes a 
confiscation order, however, apparently no deduction can be made in respect of 
deductions for tax and national insurance that is deducted at source from the salary 
for the duration of the payments. 

The common law principle against permitting a person to benefit from crime® is 
a legitimate and defensible but also a limited principle. The ‘proceeds not just 
profits’ doctrine in confiscation law is clearly not justified by it, and if the extra 
imposition can be justified it must be by reference to some other principle. This 
should at least be made explicit, but it would be better that the ‘proceeds not just 
profits’ be abandoned in favour simply of confiscating the profits. Lord Rodger’s 
reliance upon the doctrine as being support for his decision is misplaced. 


8 
Q 
ix 


oney Laundering; A New International Law Enforcement Model (Cambridge: 
Cambridge University Prese, 2000) 53. 

D. Hodgson, Profits of Crime and their Recovery (London: Heanemann, 1984) the fons et origo of 
confiscation law. 


It was one of the considerations which drove the European Court of Human Rights m Welch v United 
Kingdom (1995) 20 EHRR 247 to hold that a penalty is involved in confiscation and consequently that 
article 7 prevents confiscation. 


£ 8 


retroactive 
65 Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, 
Paris, 17 December 1997 (Cm. 3994). 
66 Anti-Terrorism, Crime and Security Act 2001 ss 107-109. 
67 Lewis (1922) Somerset Assizes, cited in J.C. Smith, The Law of Theft (London: Butterworths, 2nd 
Edn, 1972) paras 188, 275. 
68 Goff and Jones, The Law of Restitution, (London: Sweet & Maxwell, 4th Edn, 1993) chap 37. 


© The Modem Law Review Limted 2002 789 


The Modern Law Review [Vol. 65 
The lure of the draconian — farewell to contra proferentem 


The final questionable idea upon which Lord Rodger draws is a novel approach to 
the interpretation of harsh statutes. The word _ftaconian’ recurs frequently and 
approvingly in the debates™ and judgments” dealing with this confiscation 
legislation, and Lord Rodger is not to be left out. 


[The] scheme has the merit of simplicity. If in some circumstances it can operate in a penal 
or even a draconian manner, then that may not be out of place in a scheme for stripping 
cnminals of the benefits of their crimes. That is a matter for the judgment of the legislature, 
which has adopted a similar approach in enacting legislation for the confiscation of the 
proceeds of drug trafficking.” 


This involves a departure from the traditional canons — honoured more, admittedly, 
in the breach than the observance — of statutory interpretation.” The contra 
proferentem rule states that the fact that one part of a provision (a penal law, or a 
taxing provision, or an exemption clause) generates harsh adverse consequences 
for a party is a reason why the courts should exert themselves to construe the 
provision against the powerful party responsible for its being in place. Lord Rodger 
turns this precept on its head. His argument is that because other parts of the 
confiscation provisions operate severely against the defendant, then that is a reason 
why the particular provision in point should also be construed that way — that penal 
provisions should be construed pro proferentem. Liberals should resist this view. 


Conclusion 


After significant delays, and the trumpeting of what is in principle the same 
initiative on several occasions,” the Proceeds of Crime Bill was before Parliament 
at the time Smith was decided. When the clauses re-enacting the rules under 
consideration were under discussion none of the sara discussed in this note 
even seem to have been regarded as controversial.’* So far as concerns the rules on 
confiscation and evasion of excise duty, only the section numbers were to change. 


69 Tony Blar, then shadow Home Secretary, aie aoe ag oo a 
1993: HC Debates 14 April 1993 Volume 222 Column 870, and by others innumerable times during 
the Parlaimentary debates on the Proceeds of Crime Bull. 

70 og Attorney-General for Hong Kong v Lee Kwong-Kut [1993] AC 951, per Lord Woolf at 964; R v 
Central Criminal Court, Ex Parte Francis & Francis [1989] 1 AC 346, [1988] 3 All ER 775; R v 
Southwark Crown Court, ex Parte Customs and Excise Commissioners [1990] 1 QB 650 per Watkins 
LJ at 661; R v Tivnan [1999] 1 Cr App R (S} 92 per Rose LJ at 96-97. In McIntosh v H M Advocate 
2001 JC 78; 2000 SLT 1280 Lord Prosser said: ‘Tam in no way suggesting that draconian penalties 


Draco’s laws excopt the severity of the punishments).’ 

pera 23. 

See, eg, Bell & Engle, Cross on Statutory Interpretation (London: Butterworths, 1987) 173. 

Home Office Working Party on Confiscation 3rd Report Criminal Assets (1998); Cabinet Office 

Performances and Innovation Unit, Recovermg the Proceeds of Crime (London, 2000). At the opening 
the Parliamentary session 2000-2001 the government took the unusual step of including m the 

Cueta’ Specchi à promise to publlah Graft Iepleletioa (cathe tlian to introduce à BILD, This was done 

by Proceeds of Crime Bill: Publication of Draft Clauses (London. The Stationery Office, Cm. 5066). 

The Bill finally introduced in October 2001 differs only marginally from that draft. 

74 Standing Committee B 3rd and 4th sittings 15th November 2001. The questions are not dealt with ın 
either of the Reports of the Joint Parlismentary Committes on Human nghts which dealt with the 
matter. Joint Committee on Human Rights Third Report (2001) Eleventh Report (2002). 
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R v Smith (David Cadman) raises an issue of statutory interpretation and wider 
questions of approach to the confiscation of the proceeds of crime. The House of 
Lords adopted a harsh approach to them all. It has suggested that the House was 
wrong both on the specific statutory issue and as to the principles from which it 
sought assistance. 


Postscript 


An earlier version of this note was used as the basis for a proposed amendment to 
the Proceeds of Crime Bill, moved at the Commons Report stage, the effect of 
which would have been to reduce the benefit attributed to a smuggler by the 
amount of any forfeitures.’ The amendment was withdrawn when the Government 
agreed to reconsider the issue.’° A similar amendment was then introduced at the 
House of Lords Committee stage.” The government was happy with Smith and the 
amendment was defeated. Lord Rooker, the Minister of State at the Home Office, 
said: 
For example, if an offender steals a television and subsequently drops and breaks it while 
carrying it to his home, he would still be liable to have the value of the television confiscated 
from him even though he could not sell the television in order to make any money. There is 
no reason why a pecuniary advantage that has been lost should be treated any differently.” 


Lord Rooker was reading ‘pecuniary advantage’ to mean ‘debt’ and not ‘deferral’. 
From the point of view of clarity it would have been better to deal directly with the 
definition of ‘pecuniary advantage’, but the area is now probably past saving. What 
Temains is a statute which says clearly in terms, and consistently with principle, 
that when a person obtains a pecuniary advantage by obtaining the deferral of a 
debt, the value of the advantage is the value of the deferral, but two House of 
Lords’ decisions that hold that the value of the advantage is the value of the debt 
(without the alternative apparently having been suggested) and a statement by a 
minister during the Committee stage of a Bill re-enacting the statute, endorsing the 
decisions of the House of Lords,” again without adverting to the possibility that 
the value of the advantage is the value of the deferral. This may be an area where 
communis error facit ius. 


eee 
75 House of Commons Reports 26 February 2002 Vol 380 cols, 634-639, Amendment 41, (Dominic 
Greve 


ibid Col 639 (George Foulkes). 

House of Lords 22 April 2002 Vol 634 Col 57 (Lord Kingsland). 

ibid Col 58 

Technically, there ıs an argument that the statement of the mimster should not be taken into account 
by a later court in mterpreting section 75(5). Pepper v Hart [1993] AC 593; [1993]1 AH ER 42 limits 
the availability of reference to Hansard to cases wheze the Parliamentary speaker is dealing with the 
words under consideration by the subsequent court. Lord Rooker was speaking against an amendment 
dealmg with the relationship between confiscation and forfeiture, not the meaning of the expression 
‘pecuniary advantage’. 
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Marbury v Madison at 200: Revisionist Scholarship and 
the Legitimacy of American Judicial Review 


Johnathan O’Neill* 


William E. Nelson, Marbury v Madison: The Origins and Legacy of Judicial 
Review, Lawrence, KN: University Press of Kansas, 2000, x + 125 pp, pb £9.50. 


In recent years many scholars have come to reject the view that Marbury v 
Madison! (decided on 24 February 1803) was ever intended or originally 
understood to support American judicial review as currently practised and 
exported. This book constitutes a scholarly turning point. William Nelson, a 
leading American legal historian, has written an accessible introduction to 
Marbury and American judicial review which deftly builds upon recent 
reinterpretations. His incorporation of many revisionist conclusions in this 
introductory volume, plus the bicentennial of the decision, provide an occasion 
to consider recent Marbury revisionism in more depth. 

Revisionists claim that Marbury itself, and American judicial review for most of 
the nineteenth century, were far more limited than the modern Supreme Court’s 
essentially legislative, ‘ad hoc balancing’ (p 9) of competing policy claims.? 
Moreover, Marbury was not the source of the ‘judicial supremacy’ that the Court 
currently practises in its name, in which the Court’s opinions define the ultimate 
meaning of the Constitution for all other government branches and citizens. While 
Nelson agrees that Marbury provided no basis for this modem form of judicial 
power, he nevertheless defends it and appears to want this power to spread. 
Therefore, his book invites not only an examination of the recent Marbury 
revisionism, but also a consideration of Nelson’s defence of modern judicial 
review. 


I. The decision and its modern meaning 


The circumstances, facts, and opinion in Marbury can be briefly summarized. After 
the election of Thomas Jefferson as the first Republican President in 1800, the 
lame-duck Federalist Congress created several new judgeships which they 
intended to fill with Federalists before the handover of power to the Republicans. 
The pressure of business caused by the transition in presidential administrations 
prevented William Marbury’s commission as a justice of the peace in the District 
of Columbia from being delivered to him. When the Republican administration 
refused to deliver it, Marbury, acting under Section 13 of the Judiciary Act of 


* Institute of Umted States Studies, School of Advanced Study, University of London. 
1 Marbury v Madison, 1 Cranch 137 (1803), 161, 166, 170, 173-176 
2 All page references in the text are to this book. 
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1789, sued for a writ of mandamus compelling delivery in an original action before 
the Supreme Court. Chief Justice John Marshall wrote the unanimous opinion of 
the Court. It held that Marbury’s legal right to the office had been denied and that a 
writ of mandamus was the proper remedy, but that in Section 13 Congress had 
unconstitutionally enlarged the Court’s original jurisdiction by improperly 
allowing it to issue writs of mandamus. Consequently, Marbury’s application for 
the writ was denied. To reach this decision, Marshall made the now famous 
argument for judicial review, although the practice was not known by that name at 
the time. In summary, this argument was that the judicial power to refuse to 
enforce a statute in conflict with the Constitution was a legitimate inference from 
the Constitution’s foundation in popular sovereignty, which made it supreme over 
ordinary legislation. Further, the Constitution was a written text that had created 
three co-equal branches of government, and the powers of each were limited by 
enumeration. Accordingly, when a statute conflicted with the Constitution in a case 
that was properly before the Supreme Court, the Court was required to prefer the 
Constitution to the statute in order to resolve the case. 

The Marbury precedent was of minor consequence until the late nineteenth 
century. Then, for a variety of reasons to be discussed below, it was first regarded 
as a political master stroke which had established the Supreme Court as the final 
arbiter of the meaning of the Constitution. Albert J. Beveridge’s seminal biography 
of Marshall clearly stated what gradually became the orthodox view. Beveridge 
insisted that Marshall cannily used Marbury ‘to assert that in the Judiciary rested 
the exclusive power to declare any statute unconstitutional, and to announce that 
the Supreme Court was the ultimate arbiter as to what is and what is not law under 
the Constitution’.* This view was elaborated with gusto by early twentieth-century 
Progressives, such as the historian Vernon L. Parrington, who wrote that in 
Marbury, Marshall ‘went far out of his way’ to put the Constitution ‘under the 
sovereignty of the judiciary’.4 The idea that Marbury was a veiled political 
manoeuvre which mandated that ‘neither the executive nor the legislative branches 
of government could be the final arbiters of their own constitutional powers’ was 
the scholarly orthodoxy for most of the twentieth century, and illustrations of it 
could be multiplied.’ This view was solidified by Cooper v Aaron (1958), the Little 
Rock, Arkansas case in which the Court upheld the Brown v Board of Education 
(1954) desegregation order in the face of state resistance. Cooper cited Marbury as 
authority for ‘the basic principle that the federal judiciary is supreme in the 
exposition of the law of the Constitution’ and therefore that its interpretation of the 
Fourteenth Amendment in Brown was ‘the supreme law of the land’. The Court 
has recently reiterated this view of its power.’ 

After World War I, American judicial review developed on the modern model 
of judicial supremacy and the ad hoc balancing of competing policy claims, which 
also began in the late nineteenth century and developed further in the jurisprudence 


3 AJ. Beveridge, The Life of John Marshall, 4 vols. (Boston, MA: Houghton-Mifflin, 1916), II, 32. 

4 V.L. Partington, Main Currents in American Thought, 2 vols. (New York: Harcourt, Brace, 1927), IL, 
23. 

5 WE. Swindler (ed), The Constitution and Chief Justice Marshall (New York Dodd and Mead, 1978), 
45. For additional illustrations, see Robert Lowry Clinton, Marbury v Madison and Judicial Review 
(Lawrence KN: Unversity Press of Kansas, 1989), 183-191, 211-223. 

6 Cooper v Aaron, 358 US 1, 18-19 (1958); Brown v Board of Education of Topeka, 349 US 294 
(1954). 

7 + Planned Parenthood v Casey, 505 U.S. 833, 868 (1992); City of Boerne v Flores, 521 US 507, 519- 
520, 529, 535-536 (1997). 
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of the New Deal in the 1930s. In the 1960s and 1970s the Supreme Court’s power 
under Chief Justices Earl Warren and Warren Burger became more visible, 
controversial and internationally influential. By the 1980s, the extent of Court’s 
reach and the bicentennial of the Constitution prompted re-examination of 
Marbury and the history of judicial review. 


IL Law and politics: the revisionist challenge 


A central insight of this re-examination constitutes the ‘core thesis’ (p 8) of 
Nelson’s book: Marbury embodied the understanding of John Marshall and the 
American founders that there was a recognisable, defensible distinction between 
law and politics. Courts dealt with matters of law, in which consensually 
recognized individual rights, rooted ultimately in modern natural rights theory or 
the common law, were secured according to non-discretionary, fixed legal 
principles. Politics was the realm of the legislative and the executive branches, in 
which public policy was created through the balancing of interests, discretion, and 
majoritarianism. In this traditional view, proper interpretation of the Constitution 
was a prerequisite of a truly constitutional regime. It preserved the law/politics 
distinction so that private rights were protected and republican self-government 
was maintained. The confident modem equation of law and politics first advanced 
in the Progressive era and by much contemporary legal theory, in which judging is 
indistinguishable in any fundamental way from the legislative balancing of 
interests, was alien to Marshall and the founders (see pp 59, 67, 70, 91, 117). 

Immediately prior to Marbury, the law/politics distinction was threatened by 
politicisation of the federal judiciary. The bitter partisanship of the 1790s, the 
election of the Republican Thomas Jefferson as President in 1800, and the 
‘midnight appointments’ (of whom Marbury was one) of the outgoing Federalist 
president, John Adams, all suggested that the judiciary might become just one 
more political organ. However, Marshall, a Federalist, resolved Marbury’s case in 
part by defending the accepted distinction between the ‘legal’ judicial function and 
the ‘political’ executive and legislative functions. He also used the opportunity 
presented by the case to announce that the judiciary would maintain authority in its 
limited, legal role by refusing political involvement in partisan disputes. 

As Nelson notes, Marshall began his opinion by identifying what it was about 
Marbury’s case that put it within the purview of law rather than the political 
discretion of the executive branch (p 60). Adams’s signature on Marbury’s 
commission completed the process of appointment and entitled him to the office 
for the statutorily fixed term of five years. The signature was all that was required 
to give Marbury a ‘vested legal right’ to the office. In a regime of law, this right, 
analogous to a right to land or other property, could only be denied for valid legal 
reasons and not at the will of an executive officer who might reject Marbury’s 
Federalist politics. 

Considering whether a writ of mandamus was the proper remedy to vindicate 
Marbury’s right, Marshall further elaborated the law/politics distinction by 
announcing what came to be known in American constitutional law as the 
‘political questions’ doctrine. Political actions of officeholders were not 
reviewable in a court, but actions taken under colour of law and affecting rights 
were. Political acts involve ‘discretion’ and ‘respect the nation, not individual 
rights, and being intrusted to the executive, the decision of the executive is 
conclusive’. For such acts the President was ‘accountable only to his country in his 
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political character and to his own conscience’, while subordinate executive 
officials who undertook such acts were responsible only to the president. But 
‘where a specific duty is assigned by law [to an executive officer], and individual 
rights depend on the performance of that duty, it seems equally clear that the 
individual who considers himself injured has a right to resort to the laws of his 
country for a remedy’. Since Marbury had a right to the commission, mandamus 
was the proper remedy because ‘the nature of the thing to be done’, delivery of his 
commission as evidence of this right, was not ‘an intrusion into the secrets of the 
cabinet’ but a rather ‘the performance of a duty, not depending on executive 
discretion’. Performance of such a purely ministerial duty was non-discretionary 
and failure to do it was to ‘sport away the vested legal rights of others’ upon an 
assumption of discretion where there was none. Unfortunately for Marbury, the 
Court held that the Judiciary Act of 1789 had unconstitutionally enlarged its 
Article II original jurisdiction, which, unlike its appellate jurisdiction, is not 
subject to legislative adjustment, by improperly giving it the power it issue writs of 
mandamus. Marbury was legally entitled to his commission and had pursued the 
proper remedy to attain it, but had done so in a court without the jurisdiction to 
provide that remedy.’ 

Nelson’s insistence on the centrality of the law/politics distinction builds on the 
findings of other important scholars of Marshall’s jurisprudence. For example, 
Charles F. Hobson, the longtime editor of Marshall’s papers at the College of 
William and Mary, recently has written that ‘the separation of law and politics was 
perhaps the fundamental proposition underlying Marshall’s jurisprudence. ...”9 
Marshall ‘repeatedly affirmed the distinction’ and was content to endure results he 
disliked rather than usurp the power of lawmaking.!° This view is supported by the 
earlier pathbreaking work of Christopher Wolfe!! and Kermit L. Hall.!2 As Hall 
has noted, in Marbury ‘Marshall did not exercise judicial discretion in the modern 
sense of the word. Interpreting law was not synonymous with making it.’!3 
Agreement on the centrality of the law/politics distinction as restated in Nelson’s 
book constitutes a significant historiographical development and differs 
significantly from the view of Marbury and Marshall held by earlier generations 
of scholars. 

Nelson further agrees with the revisionists that the scope of judicial review was 
limited in the Marshall Court era. Unlike in modern America, controversial 
political issues were not thought to be susceptible to final resolution in the 
Supreme Court, nor did the Court understand itself as the exclusive constitutional 
interpreter which could bind coordinate branches of government to its view of 
constitutionality. While Nelson carefully observes that Marbury made no such 
claim to ‘judicial supremacy’ in the interpretation of the Constitution, as the Court 
did in Cooper v Aaron, he does not develop this theme as forcefully as the 
revisionists (pp 59, 82-83). 


8 See Marbury v Madison, n 1 above, pp. 166, 170, 173-176. 

9 CF. Hobson, The Great Chief Justice: John Marshall and the Rule of Law (Lawrence, KN: 
University Press of Kansas, 1996), 52. 

10 sid 150, 170. See also, 151, 160, 163, 35, xiii-xiv. 

11 C Wolfe, The Rise of Modern Judicial Review: From Constitutional Interpretation to Judge-Made 
Law, (Lanham, MD: Rowman and Littlefield, rev ed., 1994; orig. publ. 1986), 88, 84, 103, 106. 

12 KL. Hall, The Supreme Court and Judicial Review m American History (Washington, DC: 
Historical Association, 1985), 12-13. 

13 ibid 13 See also L.V. Sunderland, Popular Government and the Supreme Court: Securing the Public 
Good and Private Rights (Lawrence, KN: University Press of Kansas, 1996), 89-90. 
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The revisionist view holds that, far from claiming an exclusive or supreme power 
of interpretation, Marshall’s understanding of judicial review was negative and 
defensive, as the practice had been in state and federal courts in the early republic 
before Marbury. The primary function of judicial review in the separation of 
powers scheme of American constitutionalism was to protect judicial power from 
legislative and executive encroachment, and thus maintain the judiciary as a co- 
equal branch. In this conception, constitutional interpretation was a shared 
responsibility among ‘coordinate’ or equal ‘departments’ of government, each 
being supreme within its sphere. It was not the exclusive preserve of courts. The 
coordinate or departmental review of the late eighteenth and early nineteenth 
centuries differed in kind from modern judicial supremacy and reflected the 
importance of the separation of powers in normally securing judicial deference to 
the legislature. 14 

Marbury itself was not the innovative judicial supremacy coup of Progressive 
mythology, but rather was consistent with the established and limited practice of 
departmental review. The congressional attempt to enlarge the Court’s original 
jurisdiction by giving it the power to issue writs of mandamus put Marbury 
precisely within the realm of the judicial function. Nowhere did Marshall assert a 
general supervisory power over legislative acts or the power to resolve all issues of 
constitutional interpretation; nor did he suggest that non-textual standards could be 
legitimate bases for judicial review. He claimed only that the judiciary had final 
authority to resolve constitutional questions affecting its own responsibilities under 
the Constitution. Adapting the common law interpretive method to the new 
constitutional situation, Marshall merely applied Blackstone’s tenth rule of 
statutory construction to resolve a conflict between ordinary legislation affecting 
the judicial function and the higher law provisions of Article I of the 
Constitution. Congressional enlargement of the Court’s original jurisdiction 
beyond Article III was, in the Blackstonian idiom, ‘repugnant to the Constitution’ 
and ‘impossible to be performed’ because Congress, which derived its power from 
the Constitution, had created an act which asked the Court to violate the 
Constitution. The Court disregarded a statute directed at it because enforcement 
would have required this violation. Thus, its assertion of interpretive finality or 
supremacy extended only to cases such as Marbury, which directly involved 
judicial duties and responsibilities. If Congress could finally determine the Court’s 
power in such ‘cases of a judiciary nature’ the three departments of government 
would no longer be equal.!5 Several scholars now support this interpretation of 
Marbury as consistent with the established late eighteenth century pattern of 
departmental review, and not modem judicial supremacy.!° 


14. The explication and recovery of departmentalism is most closely identified with the work of Clinton, 
n 5 above, although it was sketched briefiy in the earlier work of Hall, n 11 above, 5, 8-13. 

15 Clinton, n 5 above, 15-24, 81-101. 

16 See, M.J. Franck, Agamst the Imperial Judiciary The Supreme Court v The Sovereignty of the 
People (Lawrence KN: University Press of Kansas, 1996), 66-75; Hobson, n 9 above, 64-71; 
Sunderland, n 12 above, 83-90; AH. Kelly, WA. Harbison, and H. Belz, The American 
Constitution: Its Origins and Development, 7th ed., 2 vals. (New York WW Norton, 1991), 1: 172; 
R.A. Burt, The Constztution in Conflict (Cambridge, MA: Belknap Press of Harvard University Press, 
1992), 119-121. Seo also, S. Snowiss, Judicial Review and the Law of the Constitution (New Haven: 
Yale University Preas, 1990) 49, 51, 55, 57, 59-60, 109, 112. Contrary to the revisionist thrust, 
Snowiss argues that in later cases Marshall’s application to the Constitution of the rules of statutory 
interpretation ‘legalized’ the document in a way that made it amenable to modem judicial 
supremacy. 
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Although Republicans disliked Chief Justice Marshall telling them that the 
Jefferson administration had violated the law, the practice of judicial review in 
Marbury stirred little controversy. For the, remainder of Marshall’s tenure the Court 
cited Marbury in ten cases; nine times to buttress jurisdictional holdings and once 
to hold that the Court could issue a writ of mandamus to an executive official to 
perform a purely ministerial duty. In these decisions the Court narrowly interpreted 
the scope of its own jurisdiction and regularly deferred to legislative power. None 
of the citations of Marbury even suggested that it meant the Court’s interpretation 
of the Constitution defined or settled its meaning.!? Moreover, while the Marshall 
and Taney Courts defended federal supremacy against the states, the Court did not 
overturn another act of Congress until the disastrous Dred Scott (1857) decision. }8 


Il. Modern judicial review: Marbury transformed 


If Marbury and the jurisprudence of the Marshall Court are not the bases of modern 
judicial review, then what is? Following the revisionists, Nelson argues that the 
new thinking did not begin until the late nineteenth century. From then until the 
triumph of the New Deal in the 1930s there was no national consensus on the role 
of government in the new industrial economy. Consequently, the complex changes 
underway were initially negotiated in courts. This development increasingly 
blurred the inherited distinction between law and politics because of the manner in 
which the anti-regulatory Court protected economic liberty and property rights at 
the expense of government regulation. Although these rights had long been 
considered within the realm of law, the consensus supporting their non-political 
status fragmented as Progressive and New Deal reformers argued ever-more 
insistently that the Court’s protection partook more of politics than of law (see pp 
87, 91). 

Without thinking that it was undermining the law/politics distinction, the Court 
actually did so by weaving early Contract Clause precedents and judicial dicta on 
natural law into an unprecedented source of judicial power, usually applied via a 
non-textual ‘liberty of contract’ said to exist in the Due Process Clause of the 
Fourteenth Amendment.!9 Beyond the importation of this extra-textual standard 
into the text, the crux of ‘economic substantive due process’ jurisprudence was a 
highly discretionary assessment of the ‘reasonableness’ or ‘arbitrariness’ of 
legislative regulation that was ‘balanced’ against the rights of property and 
contract.” Judges had no clear guidance in the text of the Constitution for the 
formulation of such a test, nor for balancing its components in the novel cases they 
confronted. 

This method marked a break from Marshall’s approach to constitutional 
adjudication and foreshadowed the ad hoc, policy making approach that would 
dominate after the New Deal triumph. However, as Nelson notes, this momentous 
shift was obscured when it first occurred (p 96). Judges and most commentators 
retained the traditional understanding of themselves and their activity as the non- 
political protection of the rights of property-owning minorities from 


17 Clinton, n 5 above, 102-109, 117-119, 94-97; Franck, n 16 above, 75—80. 

18 Dred Scott v Sanford, 19 How. 393 (1857). 

19 See Franck, n 16 above, 150-169. 

20 Wolfe, n 11 above, 153-156; Hall, n 12 above, 27-28. Exemplary cases are Hepburn v Griswold, 8 
Wall 603 (1870); Smyth v Ames, 169 US 466 (1898); Allegeyer v Louisiana, 165 US 578 (1897); 
Lochner v New York, 198 US 45 (1905). 
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unconstitutional legislation.” That is, these judges retained the traditional legal- 
formalist view that interpretation was the ascertainment and application of 
constitutional intent and the idea that law was categorically distinct from politics, 
even as, in practice, their assessment of ‘arbitrariness’ and ‘balancing,’ as well as 
their appeal to non-textual standards of justice, eroded the distinction between 
legal interpretation and legislative balancing of interests. In retrospect it is clear, 
despite the self-understanding of the judges, that in Christopher Wolfe’s words, 
‘economic substantive due process was the unwitting Trojan horse’ that broke 
down the law/politics distinction and helped make judging fundamentally 
indistinguishable from legislating.“ 

As the Court in the late nineteenth and early twentieth centuries began to act in 
this more discretionary, legislative fashion, Marbury v Madison would come to be 
redefined. Both anti-regulatory conservatives and pro-regulatory reformers 
promoted the decision as having established the Supreme Court as the final and 
exclusive authority for determining the meaning of the Constitution. The 
pioneering work of Robert Lowry Clinton has shown that conservatives 
misrepresented Marbury to justify ultimate judicial supervision of the 
constitutional system for the immediate benefit of corporations and property 
holders. Reformers responded by attacking judicial review as an illegitimate 
usurpation never intended by the framers, or by arguing that it was corrupt because 
in fact it had been intended to lodge protection in the Court for the rich. Both 
claims revised Marbury to mean that the Court, by design or via a kind of coup, 
was the ultimate arbiter of the meaning of the Constitution. In this way both the 
judicial interest-balancing and judicial supremacy which define modern American 
judicial review began in the era of ‘economic substantive due process’ and were 
only anachronistically attributed to Marbury and the Marshall Court. 

After several decades of intellectual and constitutional struggle, economic 
substantive due process was replaced with the New Deal regulatory-welfare state. 
But instead of pruning back the anomalous growth in judicial power and correcting 
the erroneous view of Marbury, the New Deal made both serve the goals of modern 
liberalism. Here we need not retell familiar chapters in the New Deal victory, such 
as the formation of the dominant Democratic political coalition, President Franklin 
D. Roosevelt’s ill-fated Court-packing plan, and the subsequent judicial validation 
of the New Deal under the Commerce Clause, the General Welfare Clause and the 
taxing power. The point to be emphasised is that modern judicial review was 
enlisted to safeguard the imperatives of the new order. As Nelson notes, the Court 
‘made the political choice to abandon its traditional protection of property rights 
and to enter upon a new role’ which ‘involved [it] in ad hoc balancing of the policy 
claims put forth by minorities against the claims of legislative majorities’ (p 9). 

While modern judicial review was re-directed, in this period the very nature of 
American constitutionalism was re-conceptualised even more fundamentally. 
Categorical, deductive and formal ways of thinking about social life, including the 
nature of law and a written Constitution, were displaced. American constitutional 
thought was penetrated by philosophic anti-foundationalism, pragmatism, 
empiricist legal positivism, Darwinian evolution, and Progressive political science. 


21 This point was first emphasised by Wolfe, n 11 above, 5-6, 144, 154, 156-160. 

22 ibid 160, 144. 

23 Clinton, n 5 above, 137-141, 161-191. See also, AF. Westin ‘Introduction,’ in C.A. Beard, The 
Supreme Court and the Constitution (Englewood Cliffs, NJ: Prentice-Hall, 1962 [1912], 14-24. 
Nelson (p 6), cites the influence of Clinton’s interpretation of how Afarbury s meening first began to 
change in the late nineteenth century. 
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As part of this shift the Constitution was less frequently regarded as a charter of 
fixed meaning for the organisation of government, and more as a ‘living’ document 
that the Court could update to the needs of changing times.?4 In this new view the 
discretion and flexibility of modern judicial review, rather than legislative 
adaptation or constitutional amendment, were required to maintain constitutional 
government. 

Nelson neglects the modern liberal rejection of the limits of a written 
constitution as part of the story of modern judicial review. Instead, he emphasises 
the external threat of European totalitarianism and the interest group theory of 
democratic politics first advanced in the early twentieth century by Progressive 
political science. Both decreased trust in democratic politics and legislative 
majorities as responsible reflections of a truly common will. From the perspective 
of what is now called ‘interest group liberalism,’ ‘[l]egislation came to appear as 
favoritism toward some groups at the expense of the freedom of equality of other 
groups. Judicial review, in turn, [appeared] as a judicial choice to favor particular 
interests in the polity against other interests’ (pp 97-98). New Dealers adopted the 
Progressive view of the legislative process and assigned the judiciary the new task 
of ‘protecting’ minorities against overbearing, factional majorities, rather than 
insisting that the Court return to the older, more limited task of guarding against 
faithless legislators who had violated the Constitution and protecting rights 
actually found in its text (see pp 100-101). 

The reconceptualisation of the Constitution as a judicially-updated ‘living’ 
document and the new distrust of democracy justified protection of an ever- 
expanding, judicially-supervised corpus of individual and group rights. Nelson 
relates how this new judicial role was sketched in the now-famous fourth footnote 
of US v Carolene Products Co (1938). The Court announced that economic 
regulations generally would be presumed constitutional, while laws affecting the 
Bill of Rights, the political process or ‘discrete and insular minorities’ would be 
subject to ‘more searching judicial scrutiny’. Suits challenging laws in the latter 
categories would place the burden of justification on the government. The new 
model was soon elaborated in the ‘preferred freedoms’ doctrine, in which only 
property rights were presumptively capable of being regulated, while statutes 
employing ‘suspect classifications’ (and affecting other rights) would receive 
varying degrees of judicial scrutiny depending on how fundamental the Court 
thought the rights were. Over time, the Court settled upon the Equal Protection 
Clause of the Fourteenth Amendment as the textual basis for this jurisprudence. 
Like the economic substantive due process jurisprudence it replaced, the 
jurisprudence of Carolene Products provided judges with minimal textual or 

In Palko v Connecticut (1937) the Court articulated a doctrine that became 
linked with Carolene Products. It declared that now it would define which abstract 
‘fundamental’ rights required protection against the states as well as the federal 
government. This manoeuvre, which helped eviscerate federalism, became known 


24 Tho best explanations of these developments in the constitutional context are n 11 above, 205-240; 
WM. Wiecek, The Lost World of Classical Legal Thought (New York: Oxford University Press, 
1998) and E. Purcell, The Criss in Democratic Theory (Lexington, KY: University Prees of 
Kentucky, 1973), 74-94. See also GE. White, The ‘Constitutional Revolution” as a Crusis in 
Adaptivity’ (1997) 48 Hastings Law Journal 867 and H. Gillman, “The Collapse of Constitutional 
Originalism and the Rise of the Notion of the ‘Living Constitution’ in the Course of American State- 
Building,’ (1997) 11 Studies in American Political Development 191. 

25 US v Carolene Products Co, 304 US 144 (1938). 
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as ‘incorporation’ and found its textual home in the Due Process Clause of the 
Fourteenth Amendment. The Court announced that the First Amendment’s 
protection of speech was ‘fundamental’ and therefore incorporated, but only 
aspects of the second through eighth amendments that it deemed ‘of the very 
essence of a scheme of ordered liberty’ and ‘so rooted in the traditions and 
conscience of our people as to be ranked as fundamental’ would be applied against 
the states as well as the federal government. As one historian has noted, this 
process ‘lodged enormous power and discretion in the Court. Nothing in the 
constitution provided guidance; rather, the justices had to modernize the Bill of 
Rights and decide which parts of it applied to the states, based on their own views 
(guided in some small degree by history and precedent) of what constituted a 
fundamental right’. Palko ‘made it possible to expand constitutional safeguards 
without having to amend the document’ .?’ 

Thus, the contours of modern judicial review in the second half of the twentieth 
century were set by Carolene Products, the Court’s incorporation of rights which it 
deemed fundamental and the assertion of judicial supremacy as articulated in 
Cooper v Aaron. As Nelson observes, the Court’s new understanding of the nature 
and function of judicial review soon transformed the practice. Moreover, the new 
jurisprudence overturned legislative majorities even more frequently than had the 
old economic substantive due process Court. Accordingly, Nelson concludes that 
Marbury was ‘the precursor for, yet distinct from, the judicial review that exists in 
America and the world today’. But new-style judicial review was a challenge for 
the constitutional system because when the logic first announced in Carolene 
Products ‘arguably came to its fullest fruition’ under the Warren and Burger 
Courts of the 1960s and 1970s, the Court ‘invalidated laws with which the vast 
majority of Americans agreed’ (pp 101, 102). 


IV Marbury and contemporary constitutional theory 


Although in a book of this brevity Nelson understandably does not trace twentieth- 
century judicial review in any detail, he clearly is pleased with it. Indeed, he is at 
pains to defend its appropriateness for modern times and its consistency with a 
‘broader reading’ of Marbury than the revisionist one in the first part of the book 
(see p 119). As his point of departure for this defence Nelson argues that the 
consensus of early American lawyers and Marshall in Marbury was that a 
commission for office was like a property right; and by a consensus of the 
American people, property was a legal right which courts should protect against 
sometimes hostile legislative majorities. Hence, ‘Marshall can also be understood 
in Marbury to have defined constitutional law as giving authority to the Supreme 
Court of the United States and to other constitutional courts throughout the world 
to identify and enforce, even against majoritarian legislation, values widely shared 
by the people as a whole’ (pp 119, 122). 

This is a ‘broader reading’ indeed. Although Marshall can be understood in this 
way, this is not how he understood himself. Nelson recognises that his reading of 
Marbury demotes fidelity to the text of the Constitution as a legal command of the 


26 Palko v Connecticut, 302 U S. 319, 325 (1937) (quoting Snyder y Massachusetts, 291 US 97, 105 
(1933)) 

27 M.L Urofsky, A March of Liberty: A Constitutional History of the United States (New York: Knopf, 
1988), 708-709 (quote), 714, 899. See also, n 11 above, 246-257, 269-270. 
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sovereign people, precedent and the law/politics distinction (see pp 118-120). And 
so he plays down the considerations which, in the first half of his book, he 
concedes defined constitutional law as Marshall understood it. Furthermore, in 
Marbury Marshall did not think his role was to identify and enforce a modern 
conception of ‘values’ rooted in a social consensus that need not be in the text of 
the Constitution. Rather, he carefully interpreted the Constitution, which separated 
legal and political functions, to determine whether his Court could protect a right to 
office guaranteed by statute for five years to Marbury upon the president’s signing 
of his commission, with such legal entitlement to office being regarded by all 
concerned as closely analogous to a common law property right. This is the 
reasoning of a judge conscious of the constitutional limitations of his office and 
schooled in the common law, not the modern practice of positing values. 

Nonetheless, Nelson believes that the New Deal era generated a new value 
consensus (and that is all that is required to justify judicial review according to the 
‘broader reading’ of Marbury). The new consensus to be vindicated by the Court, 
as sketched in Carolene Products and Palko, is that ‘intolerance’ ‘prejudice’ and 
‘discrimination’ directed at ‘discrete and insular minorities’ are ‘profoundly evil 
and unjust’ (pp 100, 124, 125). In the course of arguing essentially that the New 
Deal re-founded American constitutionalism, Nelson observes that some 
apparently benighted people of that era, not to mention the original founders and 
many people today, ‘still believed that the essential issue for government was how 
to establish the will of the majority of the people. In the world of today, however, 
the issue has surely become how to end racial, ethnic, and religious intolerance and 
to protect the integrity and civil liberties of minority races and groups’ (p 100). 
Only the ‘independent’, ‘insulated’, and ‘impartial’ judiciary can be ‘trusted’ with 
this task (pp 103, 124). Claiming further that protection of minorities is an 
innovation of the mid-twentieth century, Nelson rounds out his understanding of 
the history of the American constitutional order with this remarkable sentence: 
‘The Founding Fathers did not draft the text of the Constitution with a purpose of 
securing minority rights as their main goal, nor was the structure of the 
Constitution designed for that purpose’ (p 103). This would have baffled most men 
at the Philadelphia convention and the authors of The Federalist. They thought a 
federal system with a written Constitution of enumerated and separated powers 
was modemity’s best hope of protecting individual rights from the majority, who 
nevertheless must rule in any just regime. That is, the founders thought the 
essential issue for government was how to establish both the will of the majority 
and the protection of individual rights. Nelson’s focus on rights to the exclusion of 
the majority’s legitimate claim to rule not only misunderstands the American 
founders’ contribution to modern constitutionalism, but also exemplifies one of the 
most pemicious shortcomings of contemporary defences of modern judicial 
review. 

What remains of the law/politics distinction, so central both to Marbury and to 
Marshall’s jurisprudence more generally, in Nelson’s defence of modern judicial 
review? The answer is that it all but disappears. Nelson writes that ‘critics of the 
Court are misguided in expecting the justices to decide judicial review cases 
involving racial, religious, or cultural minorities without making repeated, ad hoc 
policy judgments.’ Although ‘no one has promulgated clear legal principles that 
can direct judges’ they should ‘champion the interests of minorities’ when they 
decide ‘it is fair and just to do so. And in the absence of clear rules, they can only 
decide what is fair and just by recourse to their intuitions about sound social 
policy’ (p 103). 
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Nelson is silent about why citizens who disagree with the Court’s intuitions of 

justice or sound social policy are nonetheless compelled to obey its rulings. What 
makes the Court’s estimation of these things, as opposed to a sound constitutional 
interpretation, more compelling than those of the legislature which, after all, has 
been elected? Another problem for Nelson and similar defenders of modem 
judicial review inheres in the rule of law as commonly understood. The rule of law 
is inevitably concerned with limits on the authority of officials, such as judges, 
who claim to interpret and apply rules and standards which they find but do not 
create. A lawsuit resolved by a judge’s notion of justice rather than a pre-existing 
norm looks more like politics than law, and therefore it is far less capable of 
standing as a legitimate authority for those who disagree with its result. Nelson’s 
reduction of constitutionalism to the intuitional judicial ‘protection’ of minorities 
gives to judges more discretion than can be reconciled with a truly constitutional 
regime. 
Much of the Marbury revisionism which influences the first part of Nelson’s 
book has been generated by just these kinds of concerns, which go to the core of a 
regime dedicated to the rule of law.”8 Yet, while Nelson generally agrees with the 
revisionist theses on the limited historical meaning and modem transformation of 
Marbury, he confidently defends modern judicial review as a political institution. 
This defence, like numerous others of its kind, is unlikely to persuade those loyal to 
the original constitutional order. They often regard modem judicial review as the 
most serious threat to constitutionalism, rather than the new definition of the 
practice that Nelson sees in it. This ‘preaching to the converted’ quality is typical 
of much argumentation in contemporary American constitutional theory and can be 
regarded as the wages of a politicised Court which has assumed interpretive 
supremacy, both things which Marshall carefully avoided in Marbury. As one 
scholar has aptly summarised, ‘much of the story of the development of judicial 
review, especially since 1937, therefore, has involved a search — heretofore 
unsuccessful — for a satisfying intellectual justification for this expansive judicial 
power’.”? Nelson has not brought this search to a close, and the continuing crisis of 
legitimacy in American judicial review is a warning to those tempted to embrace it 
as a model. However, this book remains an apt introduction to the scholarly 
recovery of the original meaning of Marbury v Madison and its transformation into 
the basis for modern judicial review. Likewise, Nelson’s juxtaposition of the 
original Marbury with a defence of modem judicial review, which the Founders 
and Marshall would have found alien and dangerous, elucidates the stakes in the 
ongoing battle over the proper limits of the practice. 


28 Clinton, n 5 above, x, 192-193, 223-233; Franck, n 16 above, 34, 29-32, 52-56, 214, Wolfe n 11 
above, 11, 352-356; Sunderland, n 13 above, 1, 89-90, 281-283. 
29 n 12 above, 47. 
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Hazel Biggs, Euthanasia, Death with Dignity and the Law, Oxford and Portland, 
OR: Hart Publishing, 2001, xvi + 187 pp, hb £25.00. 


Euthanasia and related end-of-life issues have become a major decisive force in 
modern societies. Disputes arise about whether euthanasia should be legalised; 
whether a decision to commit suicide while suffering a terminal illness can ever be a 
free and rational choice; and whether the legalisation of voluntary euthanasia will 
lead societies down a slippery slope into involuntary euthanasia. Different 
perspectives are available to assess these disputes: theoretical, legal, ethical and 
empirical perspectives, among others. One of the latest forays into the euthanasia 
debate, Hazel Biggs’ Euthanasia, Death with Dignity and the Law, ‘seeks to analyse 
the issues from the perspectives of law, medicine and ethics to consider whether legal 
reform is necessary to enable people to die with dignity’ (p 1). 

Biggs sets an ambitious task for herself, especially because she does not focus 
solely on euthanasia. Instead, she has decided to address the issue within a larger 
medico-legal context. This makes it necessary to discuss not only euthanasia, 
physician-assisted suicide and mercy killing, but also consent, living wills and the 
philosophical questions of autonomy and dignity. Biggs analyses these issues by 
breaking them up into six distinct chapters ‘designed to build upon one another’ (p 6), 
but still capable of standing alone. 

She presents primarily the UK view of the law, although there is some discussion 
of other jurisdictions. She is clearly at her best when examining UK law, as there are 
some mistakes involved in her discussion about US law. For example, she states that 
the US Supreme Court cases, Washington v Glucksberg and Vacco v Quill 
“concerned whether or not New York State’s ban on assisted suicide amounted to a 
violation of the Fourteenth Amendment’s Equal Protection Clause’ (p 14). While she 
has correctly characterised Vacco v Quill, Washington v Glucksberg involved the 
state of Washington and focused primarily on a claim of substantive due process 
under the Fourteenth Amendment. Surprisingly, furthermore, she has little to say 
about the Dutch experience, even though no current literature on euthanasia can 
avoid it entirely. Her examination of UK cases, however, is thorough and provides a 
good background for her readers. 

Using case law, Biggs argues that the law is currently inconsistent. As she shows, 
‘it is inconsistent to permit terminal decisions to be made about people who cannot 
speak for themselves or make a considered choice, while those who actively and 
competently seek medical assistance for a permanent resolution are prohibited from 
so doing’ (p 7). Additionally, she argues that the refusal to allow euthanasia does not 
fit within the larger scheme of patient choice. 

If this survey of case law examining euthanasia within the parameters of current 
law was her only goal, it would be successful. However, Biggs also wants to provide 
us with a view of how the law should be and this is where her book becomes 
problematic. In order to present a view of where the law should go, Biggs discusses 
the philosophical concepts of autonomy and dignity, both of which are integral to the 
disputes over euthanasia. Unfortunately, like many other authors on the subject, she 
does not provide adequate definitions of those terms. She EONS us that ‘personal 
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autonomy can be seen as being composed of three separate categories; autonomy of 
thought, of will and of action. Together these encompass the notion that individuals 
are able to think for themselves, make decisions and act accordingly’ (p 95). While 
certainly true, this does not provide a way to determine whether suicide in general, or 
euthanasia in particular, should be seen as an autonomous decision. What is needed is 
some sort of analytical tool for determining whether decisions are autonomous or not 
and what strength or importance particular autonomous decisions may possess. 
Unfortunately, none of this is provided. Biggs states that: 


Autonomy is central to the ability to make valid end of life decisions, and the legal 
protection of autonomy ensures that individual choices are respected. Hence autonomy 
should play a pivotal role in end of life decision-making, permitting people the opportunity 
to decide the timing and circumstances of their own demise if that is what they wish (p 96). 


This indicates that she considers that euthanasia is, or at least can be, the result of 
autonomous decision-making. There is no indication, however, of why she holds this 
view. She never explains what it is about end-of-life decisions that makes them 
autonomous. This is particularly troubling because she admits later that autonomy 
may play ‘a very limited role’ if the person making the decision is constrained and 
feels compelled to act (p 105). 

She further examines the necessity of taking into account the autonomy of other 
individuals, notably the doctor who may feel her autonomy constrained by the 
patient’s decision. In other words, Biggs admits that there may be competing 
autonomy claims between a patient and a doctor. Once again, however, the reader is 
not given any suggested method for determining this dispute. Whose autonomy 
should prevail in such a situation? And why? Might there be a method for resolving 
the dispute that would allow both sides to exercise their autonomy? Without any 
explanation of what autonomy entails, these questions are left hanging in the air. 

Since Biggs does not utilise any such framework for analysing autonomy claims, 
the reader is provided with no clear guidance on how to interpret them. This leaves 
the reader with a collection of arguments and counter-arguments but without a 
coherent structure with which to approach them. As noted above, Biggs does appear 
to believe that euthanasia can be an exercise of autonomy, but there is little reason to 
agree with this conclusion based on the arguments presented in the book. - 

With respect to the chapter on dignity, Biggs is more aware of the ambiguity 
involved in the use of the word ‘dignity’. She states that because of the vagueness of 
the term, it ‘may signal the fragility of dignity, and the limitations of relying on this 
concept to approve or refute arguments favouring euthanasia’ (p 157). Nevertheless, 
Biggs is not willing to renounce the use of it, arguing that ‘dignity clearly does play a 
valuable role in contextualising people’s perceptions of death and dying, especially 
as it appears to embody a spirit of self-determination that advocates of voluntary 
euthanasia crave’ (p 157). 

Biggs recognises, then, that some sort of analysis of dignity must occur, and so she 
proposes that a ‘multifaceted’ method be used. However, no such system is provided 
for the reader to use. Biggs does indicate that such an analysis would depend ‘largely 
on how euthanasia is performed in practice, both within present legal constraints and 
under any potential legal reforms’ (p 158), but that does not provide sufficient 
specifics to resolve the dispute between those who see euthanasia as a dignified 
response and those who do not. This means that her readers will be left without any 
method for evaluating her conclusion that permitting euthanasia in some contexts 
will promote dignity. Only if Biggs explains and utilises some system for 
determining these competing claims of dignity can her conclusions be persuasive. 
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As she has not done that, the chapter provides little reason for her readers to agree 
with the conclusions she reaches. 

So, where does that leave Biggs’ Euthanasia, Death with Dignity and the Law? As 
a discussion of the current state of the law, it is fairly successful. It is also successful 
at showing the difficulties of the current state of the law and its lack of coherence 
within health care law. For these two reasons, it will provide a useful research tool. 
However, it does not provide a convincing argument about how the euthanasia debate 
should be resolved. Autonomy is a difficult concept to grasp, especially within the 
context of medical decision-making, and dignity is an inherently subjective 
determination. Any discussion of these issues, therefore, needs to provide some 
system for analysis; otherwise, the discussion will fail to convince anyone not already 
predisposed towards the author’s views. Since Biggs’ book does not provide such an 
analysis, the overall result is a disappointment. 


Stephen W. Smith* 


G. Edward White, The Constitution and the New Deal, Cambridge, MA and 
London: Harvard University Press, 2000, xii + 385 pp, bb £32.95, pb £13.95. 


The Supreme Court of the New Deal era continues to captivate American lawyers and 
historians. Constitutional jurisprudence changed rapidly during the ‘period. 
Moreover, some of the most significant changes appeared — whatever the reality — 
to result from pressure imposed in 1937 by President Franklin Roosevelt’s plan to 
pack the Court with Justices amenable to his programme. The structure of 
constitutional law that emerged within a few years of Roosevelt’s death remains 
intact in significant respects today. 

The New Deal period therefore presents significant issues of continuing interest: 
How does constitutional law change, over the short and long runs? To what extent are 
Supreme Court Justices’ decisions subject not only to their own ideological 
orientations but also to political pressures of the type that are ordinary imposed on the 
other branches of government — and to what extent should their decisions be subject 
to such pressures? 

Professor G. Edward White, one of the United States’ most distinguished legal 
historians, has contributed to this discourse with his thoughtful book, The 
Constitution and the New Deal. Some readers may be perplexed to find that 
substantial portions of the book do not deal with the Constitution, that much of it does 
not concern the New Deal, and that only relatively small portions of it address 
constitutional issues that were particularly salient during the New Deal. But the book 
is very much about setting a context, and part of White’s point is that the i 
of the New Deal as an engine driving constitutional change has been considerably 
overrated. 

As White explains, the conventional account of early twentieth-century 
constitutional history characterises the New Deal ‘as the source of a new era of 
constitutional law and constitutional interpretation, in which the Constitution was 
adapted to facilitate a new realm of American governance’ marked by affirmative 
roles for state and federal governments as regulators of the economy and as 
distributors of economic benefits (p 3). This new realm anticipated a new role for 
judges, in which they accorded considerable leeway to the political branches in 
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exercising these regulatory and distributive functions, but at the same time carefully 
scrutinized laws and policies that might infringe on rights and liberties ‘deemed 
foundational to a modern society.’ (pp 3-4). In the conventional account, Roosevelt’ s 
landslide history in 1936 and the Court-packing plan of the following year are 
perceived as being instrumental in causing dramatic constitutional change (p 14). 
Thus, in one modern version of the conventional account, Bruce Ackerman presents 
‘a radical discontinuity between the decades that preceded the New Deal and the New 
Deal itself,’ which ‘helps highlight the New Deal’s transformative character’ (p 27). 

White contends that the causal relationship between doctrinal changes in 
constitutional law and the New Deal ‘was far more complicated, and attenuated, 
than existing scholarship has suggested.’ In some areas change was under way long 
before the New Deal period, and was not resolved until later. And the development of 
the Court’s posture of bifurcated review also occurred over a far longer period than 
has usually been supposed (p 4). Furthermore, events of the early twentieth century 
have been seen so much through the perspective of the New Deal that juridical 
perspectives that were perfectly respectable in the earlier time have since been 
pilloried, as have the Justices who advocated them (pp 14-15, 269-270, 288-291). 

To a large extent, I agree with White. We should do away with the oft-used term 
“constitutional revolution of 1937’. Perhaps the transformation in constitutional law 
that occurred during the 1930s and 1940s constituted a revolution; as White 
recognises (p 199), it was broad, deep, and, in historical terms, rapid. And in 1937, in 
the shadow of Roosevelt’s re-election and the Court-packing plan, the Court issued 
several significant decisions that were key parts of that transformation. But they were 
far from the whole story, they had significant pre-plan antecedents, and there is no 
persuasive evidence that they were caused by the politics surrounding Roosevelt’s 
initiative. 

I agree, moreover, with White’s principal historiographic conclusion: The 
persistence of belief that political factors must have caused the Court’s 1937 
decisions is a puzzle to which a crucial key is the widely held belief among many 
academics that Justices are basically political actors subject to ordinary political 
forces. White is correct, for example, that Laura Kalman’s intellectual 
presuppositions prevent her from ‘giv[ing] much credence to a theory of 
constitutional change that appears to minimize the deeply behavioral character of 
judging and the apparently inevitable tendency of constitutional law to become 
subsumed in politics’. From the perspective of many scholars like her, ‘to emphasize 
the role of established legal ideas and doctrines as causative factors is to invite the 
revival of an older, unreflective caricature of judging as an apolitical process’ (p 31). 

In considering White’s stance and contribution, it might help to bear in mind the 
attempts by Kalman and others to distinguish ‘between internalists, who point to 
doctrinal, intellectual causes in explaining constitutional change during the New 
Deal, and externalists, who stress political reasons’. (Kalman places me in the 
internalist camp). To my mind, the dichotomy is a false one. On the one hand, if we 
want to understand constitutional change we must pay attention to doctrinal 
constraints; to assume that constitutional law is nothing but a reflection of the various 
political, intellectual, and social forces swirling through society would ignore the 
reality that at any given moment the Justices’ plausible options are significantly 
constrained by the web woven by prior decisions. On the other hand, it would be 
equally unrealistic to ignore those forces and treat the Court as if it were hermetically 
sealed from the outside world. Indeed, the chief generator of constitutional change is 
probably created by the closest interface the Court has with the external, political 
world — the appointment of new Justices. We must ask what external forces affected 
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the Court in a given era, and how. To conclude that a given set of political pressures 
had no discernable effect on the Court in a given era is not to conclude that political 
factors are not worthy of attention in trying to explain constitutional change. 

White helps bridge the gap between internalist and externalist explanations. Put 
another way, he pays attention, appropriately, to both internal and external forces. He 
treats doctrine seriously, and much of the book concerns doctrinal change in 
constitutional and non-constitutional law in the first half of the twentieth century. At 
the same time, he places those changes in the broad social context of modernism, ‘a 
distinctive consciousness that has shaped the responses of Americans to their 
encounters with modern life’. As he uses the term, modernism is reflected in ‘an 
attitude that elevates human agency, as distinguished from potent external forces, to a 
position of causal primacy in the universe, and thus takes for granted that humans are 
capable of controlling their environment and shaping their collective destinies’ (p 5). 

After outlining the conventional account and its modernist underpinnings, White 
begins by examining three areas that, as he says, ‘lie on the periphery of the 
conventional narrative’s focus’ — the constitutional law of foreign affairs, 
administrative law, and free speech. He does so, he says, because by showing that 
the law in all of these areas changed substantially and relatively gradually before the 
New Deal era or the Court-packing crisis, he ‘hope[s] to engender an attitude of 
skepticism toward the conventional account’s treatment of its central areas of 
concern’ (p 12). In terms used by his colleague Barry Cushman, his aim is to create 
sufficient intellectual space for an alternative account. 

It is all very well to show that in various doctrinal areas the law changed gradually 
and substantially before the crisis of the 1930s, and White does a fine job of showing 
that it did. But this is not particularly surprising, and as long as one remains on the 
periphery of the issues that were most pressing during the crisis it is hard to get much 
of a handle on the question that is of chief interest: Why did the Court make — or at 
least give the appearance of making — such a dramatic shift on those issues after 
Roosevelt issued his plan? To answer that question, one must delve into the cases 
actually dealing with those issues. 

White moves towards the heart of the matter in a chapter on the formation of the 
American Law Institute (ALI) and the launching of its Restatement project. Drawing 
on but adjusting Langdellian orthodoxies of the late nineteenth century, the ALI 
founders ‘separate[d] the essentialist authority of the black letter principles being 
compiled by authors of Restatement volumes from the expertise-based authority of 
the compilers’ (p 181). The premise that such a separation was possible exposed the 
ALI to modernist-inspired criticism from the Legal Realists, who contended that the 
whole project was incoherent, failing to recognise the importance of human agency in 
the development of law. To a typical Realist, ‘science’ in law ‘was contextual rather 
than conceptual, behavioral rather than taxonomic’ (p 191). 

The same debate, as White shows, played out in the constitutional context and 
accounts in large part for the commitment of many scholars to the view that the 
Court-packing crisis played a critical role in leading to the constitutional 
transformation of the1930s and 1940s. The conventional account, taking the Realist 
perspective, accepts a “behavioralist view of judges as constitutional interpreters’ and 

‘rejects, as antiquated or misguided, any conception ... that treats the authority of the 
Constitution’ s text as separate from the authority of those given the power to interpret 
it’ (p 200). This account is, he says, a ‘triumphalist narrative’, (p 237) for in the 1930s 
‘the proposition that judges, in their role as constitutional interpreters, made law in 
the legislative sense ... worked its way from the status of critique to something 
approaching orthodoxy’ (pp 234-235). Thus, in an interesting and useful twist, he 
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sees the Court-packing crisis not as a cause of revolution but ‘as a product of a 
constitutional revolution, one whose revolutionary character was far deeper and 
wider than any “switch in time”’ (p 235). 

The argument is a valuable one, but I believe White takes it too far, and in two 
directions. Before the 1930s, the role of judicial ideology in determining 
constitutional law was well understood. And the Justices who actually effected the 
constitutional transformation of that era did not view themselves as unconstrained by 
prior law. 

There probably never was a time when the impact of ideology on the Justices’ 
shaping of constitutional law was not well understood, at least by attentive observers. 
Consider two statements that have become cliches, both dating to the first decade of 
the twentieth century. ‘[N]o matther whether th’ constitution follows th’ flag or not,’ 
the fictitious Mr Dooley said in 1901, ‘th’ supreme coort follows th’ iliction returns.’ 
And six years later, the Republican Governor of New York, Charles Evans Hughes, 
declared, ‘We are under a Constitution, but the Constitution is what the judges say it 
is ...” Nominations to the Supreme Court in the years surrounding the Civil War 
frequently aroused fierce, ideological opposition. By the early years of the twentieth 
century, as the great issues that had divided the nation receded, the process had 
generally become more routine — but not always. Mahlon Pitney in 1912, and Hughes 
and John J. Parker in 1930, faced significant, ideologically based, opposition from the 
left — in Parker’s case, enough to defeat his nomination, based on the perception that 
he was racist and anti-labour. Opposition to nominees was not limited to insurgents. 
The 1916 battle over Louis Brandeis (barely mentioned by White, and only in another 
context) was, with the possible exception of the one over Robert Bork in 1987, the 
hottest and most ideological nomination contest of the century. The resistance to 
Brandeis came from the right, was deeply ideological, and was led by pillars of the 
legal establishment. And conservative Justices like William Howard Taft and James 
McReynolds constantly worried about the impact of more liberal judges. 

But to say that ideology matters is not to say that it is all that matters. Indeed, the 
most genuinely realist view, while recognising that a Justice is not completely 
constrained by text and precedent, does not fail to recognise that these factors have 
considerable force. Whatever some commentators might say, the Justices themselves 
have never treated doctrine as if it counted for naught. Thus, I believe White goes too 
far in saying that ‘the Supreme Court justices themselves ... concluded that there was 
no intelligible distinction between the authority of legal sources and that of their 
designated interpreters’. 

Consider, for example, the following statement by Justice Roberts, one of the most 
notorious articulations of that distinction but — surprisingly, especially given that he 
analyses numerous texts at length — one that White never addresses: 


When an act of Congress is appropriately challenged in the courts as not conforming to the 
constitutional mandate, the judicial branch of the government has only one duty; to lay the 
article of the Constitution which is invoked beside the statute which is challenged and to 
decide whether the latter squares with the former. All the court does, or can do, is to 
announce its considered judgment upon the question ... This court neither approves nor 
condemns any legislative policy. Its delicate and difficult office is to ascertain and declare 
whether the legislation is in accordance with, or in contravention of, the provisions of the 
Constitution; and, having done that, its duty ends. 

Roberts included this passage in one of his most rightward-looking opinions, United 

States v Butler (1936). But it must be remembered that he was a key player in the 


constitutional transformation. In Home Building & Loan Association v Blaisdell 
(1934), which White appropriately uses to show the clash of modes of interpreting 
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the Constitution, Roberts had provided the critical vote favoring Hughes’ modernist 
opinion over Sutherland’s traditionalist one. He had written the distinctly modernist 
Nebbia v New York (1934), a critical decision that rejected the doctrine that there was 
a ‘closed class or category of businesses affected with a public interest’ that could be 
subjected to price regulation. He joined the liberal majority in all the great cases 
during the climactic spring of 1937, and signed on with no more apparent hesitation 
than any other member of the Court to the pair of cases that consolidated the 
development of Commerce Clause doctrine, United States v Darby (1941) and 
Wickard v Filburn (1942). Thus, the Butler passage in which he expresses quite 
clearly a separation between the sources of law and its expositors must be regarded 
not as the ravings of a traditionalist detached from reality but as a reflection of the 
ambivalence and tension felt by a real judge respecting the force of doctrine even as 
he helped to reshape it. 

Consider also Justice Jackson, the author of Wickard. Drawing on work by 
Cushman, White invests Wickard with great significance. Wickard, by holding that 
Congress could regulate the amount of wheat consumed on the farm, pushed 
Congress’s power to regulate commerce quite far — though not unreasonably, in my 
view. It is also true that Jackson, a judge who reveled in second thoughts, mused 
about taking the position that ‘the commerce clause is what the Congress says it is’ (p 
231). But the opinion he actually wrote for the Court said and did no such thing. He 
reviewed the course of precedent with respect, and applied a flexible doctrinal test 
that had strong roots in opinions dating to the early part of the century. He did not try 
to detach the scope of federal powers from the language of the Commerce Clause 
and, though for the following half century the Court never held that Congress had 
overextended its reach under the Clause, even during that era Congress, legislatures, 
and courts always felt the need to establish a relationship between the activities being 
regulated and interstate commerce. Moreover, a doctrine of extreme judicial self- 
abnegation, which is what the Commerce Clause cases culminating in Wickard 
established, hardly reflects an attitude that the expositors of the law are fully in 
control of it. On the contrary, by according Congress quite a free hand, these cases 
narrowly confined the power of the courts, and that is probably a large part of the 
reason this doctrine remained remarkably stable for more than fifty years. 

White says that one of his aims is to ‘complicate’ the conventional account of 
constitutional change in the New Deal era (p 12), and he has succeeded. He lends 
considerable weight to those who resist the seductive political account of the great 
constitutional transformation. He argues forcefully that the conventional account ‘has 
been an exercise in ‘winners’ history”’ (p 308), and he presents the interesting 
hypothesis that, though the New Deal represents ‘the midpoint of a crisis in early 
twentieth century American jurisprudence,’ it ‘had its own parochial flavor and its 
own discrete constitutional issues, which can be seen as distinct from, and not in 
themselves more significant than, the constitutional issues that were central to the 
1920s or to the 1950s’ (p 310). Yet, to gain a fuller understanding of the sea change 
that occurred in the years surrounding 1937, one must complicate the account even 
more. It is not enough to consider the political, intellectual, and even doctrinal 
context in which the Court worked. One must also delve deeply into each of the 
significant cases, attempting to determine the combination of doctrine, politics, 
ideology, temperament, and idiosyncracy that led each of the nine men who 
constituted the Court to act in the way he did. 


Richard D. Friedman* 
* University of Michigan Law School 
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Predators and the Public Interest — the ‘Big Four’ and 
Multi-Disciplinary Practices 


Harry McVea* 








This article explores the growing body of professional and academic support for 
Multi-disciplinary Practices (MDPs) which combine the provision of legal, 
accounting, financial, and other ‘professional’ services. In doing so, it traces the 
development of MDPs in the UK and assesses the leading claims which have been 
advanced in favour of these ‘one stop’ providers. It is suggested that support for 
MDPs is located within the emergence of a new professional paradigm which 
places a high premium on quality of service and the resolution of complex 
problems and is based on a narrow conception of the public interest which is 
closely if not solely associated with promoting consumer welfare. This, itself, is 
rooted in a deregulatory vision of the world — that is, the view that the breaking 
down of barriers (professional, legal, and cultural), which restrict competition 
and impede consumer choice, is in the ‘public interest’. The article challenges 
these views, arguing that many of the alleged consumer benefits which are said to 
flow from the formation of MDPs are at best speculative and that, in any case, a 
proper conception of the public mterest is one which extends beyond a narrow 
concern for consumer interests. 


Introduction 


One of the most important issues currently facing the legal profession in the UK! 
and, indeed, elsewhere,” is its response to the development of multi-disciplinary 
practices (MDPs) combining the provision of legal, accounting, financial, and other 
‘professional’ services. Until the recent Enron-Arthur Andersen debacle, where 





* Lecturer in Law, University of Bristol I would like to thank my colleague Gwynn Davis and two 
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1 Ses, for example, Law Society of England and Wales, The MDP Working Party — The Fourth Interim 
Report (hereinafter, Fourth Interim Report). The report — which endorses MDPs — was approved by 
Council on 15 March 2001. And Report by the Multi-Disciplinary Practices Working Party of the 
Law Society m Scotland on Multi-Disciplinary Practices in Scotland (January 2000). The latter report 
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policy on 29 June 2000. 

2 For example: Canadian Bar Association, Striking a Balance — Report of the International Practice of 
Law Committee on MDPs and the Legal Profession (August 1999) at 11 (Canada); American Bar 
Association (ABA) Commussion on Multidisciplinary Practice, Report to the House of Delegates, 
Recommendation <http://www.abanet org/cpomdprecommendahon_html> (USA); ‘PwC Triumphs 
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Andersen’s dual role as auditor and consultant to Enron was the focus of world 
attention,’ the formation of these ‘one stop providers’ has, in many ways, been made 
to seem almost inevitable. The elite accountancy firms,‘ which are generally credited 
with being the driving force behind MDPs,5 have for a Jong time been keen to break 
free of the low margin audit work with which they have traditionally been 
associated, and establish themselves as the providers of an increasingly wide range 
of professional services, including corporate finance, management consultancy and 
litigation support, to name but a few.® In the UK, backing for MDPs comes from the 
Law Society of England and Wales,’ the City of London Law Society,’ the Institute 
of Directors,’ the Consumers’ Association,}° the Office of Fair Trading (OFT),!! the 
Director General of the Confederation of British Industry (CBI),!? and even the 
Labour Government.!3 It is widely argued that MDPs will not only result in valuable 
efficiencies, such as economies of scale and scope,'* but that they will also promote 
better client care and consumer choice.!5 

In essence, two issues arise in the debate over the formation of MDPs. First, and 
stated at the broadest of levels, is the question of whether MDPs are socially 
desirable. This not only involves an assessment of whether MDPs benefit 





3 Andersen has admitted destroying documents and email messages relating to its work for Enron and 
faces allegations that its auditors verified accounts which concealed Enron’s financial problems. See 
G Rosenberg, ‘Scandal Seen as Blow to Outlook for MDPs’ (2002) 24 National Law Journal at Al. 

4 The ‘Big Five’ were: Arthur Andersen, Deloitte & Touche, Emst & Young, Pricewaterhouse Coopers, 
and KPMG Peat Marwick. Andersen’s US network has been dissolved following the Enron debacle 
and Andersen UK has recently been taken over by Deloitte & Touche — hence the Big Five have now 
become the Big Four. See ‘Commission Clears the Takeover of Andersen UK’s Business by Deloitte 
& Touche’ at <http://caropa.ctint/rapid/start/cgi/guesten.keh?p_action. gettxtegt&doc=IP/02/ 
S68KHRAPID&lg=EN> The Big Four may, however, face further scrutiny by the UK Competition 
authorities: J. Eaglesham and A. Parker, ‘Big Four May Face Watchdogs’ The Financial Times 


5 See Law and Economics Cee OC ee. 
Professional Services — A Report for the Office of Fawr Trading (December 2000) 93 (hereinafter, the 
‘LECG Report’); R.A. Stein, ‘Muldisciplinary Practices: Prohibit or Regulate?’ (2000) 84 Minn L 
Rev 1529 1530; and LJ. Fox, ‘Accountants, the Hawks of the Professional World: They Foul Our 
Nest and Theirs Too, Plus Other Ruminations on the Issue of MDPs’ (2000) 84 Minn L Rev 1097 

6 For example in the US, the Securities and Exchange Commission (SEC) reported that last year 
auditors received $2.69 for non-andit services for every $1 spent on audit fees: “Facts and Figures of 
Enron’s Collapse’ The Yorkshire Post 25 February 2002. In the UK, the profession has recently been 
attacked for ‘low ballmg’, that 1s deliberately using andit services as a ‘loss leader’ in order to secure 
lucrative non-andit consultancy work. See, A. Parker, ‘Accounting Profession Clashes with Regulator 
over Attack on ‘Low Balling’’’ The Financial Times 29 June 2002. 

7 Seo Law Society of England and Wales, Fourth Interon Report, n 1 above 

8 See M. Trebilcock and L. Csorgo, ‘Multi-Disciphnary Professional Practices. A Consumer Welfare 
Perspective’ eS lft nr pp erp erp aah 
20-21 see <http://www-bg.org/cgitbin/redir.cgi?ul=http//iwww. 

9 ‘Business Calls for Lawyers and Accountants to Unite’ Accounting WEB 13 December 2000 < http: 

www .accountingweb.co.uk>. 

10 See N. Rose, ‘Lawyers on the Move — MDP Paper Welcomed’ Law Society Gazette, 21 October 1998 
5 (quoting A. Holmes, Head of Legal Affairs at tho Consumers’ Association: one stop shops will 
benefit consumers). 

11 The OFT has recently declared that professional rules which prohibit MDPs are anti-competitive. See 
Office of Fair Trading, Competition in Professions — A Report by the Director General of Far 
Trading (OFT 328, March 2001) (hereinafter, the ‘OFT Report’). 

12 J. Ames and N. Rose, ‘Industry Chief puts weight behind MDPr’ Law Society Gazette 7 January 2000 1 

13 Ses Lord Chancellor's oe ee E E 
Se eC le rohit Chancellor's Advisory Committes); and K. Roach and 

EM. Iacobucci, ‘Multidisciplinary Practices and Partnerabips: Prospects, Problems and Policy 
Options’ 79 (2000) Canadian Bar Review 1 13, fn 34. 
14 n 11 above, 11; LECG Report, n 5 above, 93. 
15 bid. 
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consumers, but also whether MDPs will threaten other ‘core’ values which are 
expected and required of an independent legal profession in a mature liberal 
democracy.!6 And, secondly, assuming that MDPs should not be prohibited, there 
arises the issue of how best they should be regulated. This article addresses the first 
of these two issues. 

The question of the desirability of MDPs is difficult to grasp fully without an 
appreciation of the context in which the debate has been set. The backdrop is one 
of increasing commercialisation of both the legal!” and accounting!® professions 
generally. Within both domains, and especially amongst the ‘elite players’, 
traditional professional values of public service and collegiality have been 
increasingly displaced by a new professional paradigm which elevates quality of 
service and the resolution of complex problems (the so called ‘commercial 
ethic’).19 The recent Enron, WorldCom”? and Xerox?! scandals, however, under- 
score some of the fears to which the growing commercialisation of professional 
service providers has given rise and raise new question marks over the viability of 
MDPs. These scandals have inflamed a debate which in the US had been 
smouldering for some time, concerning the decoupling of the ‘audit arm’ (with its 
emphasis on objectivity at all times) from accountancy firms’ consultancy 
operations (where the emphasis is on client loyalty). Not only would this involve a 
major restructuring of the accountancy profession in the US, but it could in fact 
alter some of the arguments regarding the merits or otherwise of MDPs. Although 
in the UK, the main consultancy arms of the leading accountancy firms had pre- 
Enron almost all been ‘spun off’? — thus leaving audit ostensibly ‘independent’ — 
new consultancy functions have been developed within these demerged audit units, 
thus giving rise to similar conflict of interest problems as those which arose in 
relation to Arthur Andersen’s dealings with Enron and WorldCom. Yet while it is 


16 ee ee 
ulti-Disciplinary Practices in Scotland (January 2000): ‘[A]n independent legal profession has a 
pal dene ae feats aay pate cat Gabon ee tees E TAAA] O (at 2). 

17 See, for example, M. Galanter and T. Palay, Tournament of Lawyers: The Transformation of the Big 
pa hit A Miri Acc neal O O T haps o E E 
services rawes serious questions about the impact of commercialisation on professionalism). 

18 See for example, G. Hanlon, The Commercialisation of Accounting: Flexability, Accommodation and 
the Transformation of the Service Class (London: Macmillan, 1994) (‘the emphasis is very firmly on 
being commercial and on performing a service rather than being public spirited on behalf of either the 
public or the state’ (at 150)). Abbott asserts that amongst accountants in large accountancy houses 
therr allegiances are to the firm first and the profession second. Ses A. Abbott, The System of 
Professions: An Essay on the Division of Expert Labor (Chicago: Unrvereity of Chicago Press, 1988). 
There seems little reason to doubt the extension of this analysis to large law firms 

19 Y. Dezalay, ‘Tecntorial Battles and Tribal Disputes’ (1991) 54 MLR 792 at 793. See also A. Paterson, 
‘Professionalism and the Legal Services Market’ (1996) 3 International Journal of the Legal 
Profession (rejecting the notion that professionalism is in decline and arguing that what has happened 
in recent years is the replacement of one professional paradigm with another — the ‘new 
professionalism’) 

20 See for example, <http//dailynews.yahoo.com/fc/Business/W orldCom>. 

21 Seo N. Pratley and J. Treanor, “Xerox in $2bn Scandal’ The Guardian 29 June 2002. 

22 For example Andersen’s consultancy arm was spun off with much acrimony a year or so ago. It is 
now known as Accenture. Ernst & Young have set up a separate consulting arm called ‘Cap Gemim 
Emst & Young’ and PwC intends to float ‘PwCC’, its consulting arm, in the very near future. 
However, in the UK, it would seem that up unt recent scandals these ‘demergers’ were not so much 
for reguiatory/ethical reasons, but rather to do with a clash of cultures and personalities. This seems 
ospecially true of the Andersen/Accentnre split: see, for example, L. Kemeny, ‘Andersen’ The Sunday 
Times 20 January 2002. 

23 See ‘Consultancy Revenues Grow Despite Enron’ Accountancy Age 27 June 2002 (‘UK firms have 
been remarkably resilient and untouched by the controversy ... consulting revenues of the Big Four 
have continued to grow’ (at 20)). 
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probably too early to assess precisely what impact Arthur Andersen’s involvement 
in these scandals will have on the development of MDPs either in the UK or in the 
US, recent events undoubtedly bring into sharper focus many of the issues 
canvassed in this paper and provide a timely reminder of the potential predatory 
instincts of the Big Four accountancy firms. 

In assessing the desirability of MDPs, I begin my task by tracing developments 
within the UK which have made it possible for the leading accountancy houses to 
form what are in essence de facto MDPs. Next, I address the key arguments 
advanced in support of MDPs, and subject these arguments to critical scrutiny. 
Finally, I consider some of the most serious concerns which have surfaced in 
relation to the formation of MDPs and assess their significance for the provision of 
legal services. 


Tracing the development of MPDs in the UK 


Although an MDP may be described as any business arrangement in which 
individuals with different professional qualifications practise together, it is the 
relationship between lawyers and accountants in large international consulting 
services firms which has generated widespread controversy.“ This issue has, in 
fact, been simmering for some considerable period of time.?5 As long ago as 1979, 
The Royal Commission on Legal Services addressed the question of the formation 
of MDPs as part of its overall inquiry into the level and quality of legal services 
provided to the public. Although the Report acknowledged that ‘divisions of 
function between professions were the result of historical development and need 
not be fixed for all time’, it ultimately concluded that it ‘did not think that ... the 
public interest [would be served] if partnerships were permitted between solicitors 
and other professionals’. Despite this the scene was set for change. The emerging 
trends of internationalisation, globalisation, and deregulation provided the largest 
accountancy firms not only with an unrivalled position from which to advance their 
case for fully blown MDPs, but with an opportunity to diversify away from their 
core business of audit into more lucrative, not to mention more prestigious, 
consultancy work.?8 At the same time, a consensus was emerging in some quarters 
that these global, well diversified business enterprises could be regulated more 
effectively by the discipline of the market than by professional codes of conduct.” 

Ever since the so-called Entities Report in 1986, the OFT had been in favour of 
removing restrictions on the formation of MDPs where these were thought to 
restrict competition unnecessarily.*° The Report recommended that in advance of 
changes to the Law Society’s practice rules, the Solicitors Act 1974 should be 
amended to remove statutory barriers to fee sharing by solicitors. However, it was 
not until 1990 — with the enactment of section 66 of the Courts and Legal Services 





24 See Canadian Bar Association, Striking a Balance — Report of the International Practice of Law 
Committee on MDPs and the Legal Profession (August 1999) 11 

25 See G. Hanlon, ‘A Profession in Transiton? — Lawyers, The Market and Significant Others’ (1997) 
60 MLR 798. 

26 Cmnd 7648 (October 1979). The following year the issue received consideration in Scotland: The 
Royal Commission on Legal Services in Scotland Cmnd 7846 (May 1980) 

27 See Lord Chancellor’s Advisory Committee, n 13 above, 27. 

28 MLC. Daly, ‘Choosing Wise Men Wisely: The Risks and Rewards of Purchasing Legal Services from 
Lawyers in a Multidisciplinary Partnership’ (2000) 13 ee ee 217 231. 

29 See Canadian Bar Association, Striking a Balance, n 2 above, 27 

30 OFT Report, n 11 above, 7. 
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Act 1990 — that this was finally achieved?! The only remaining restrictions on 
lawyers taking part in MDPs were the Law Society’s own professional rules.22 
Although these rules ~ which are currently under internal review — prohibit lawyers 
from sharing fees and forming partnerships with non-lawyers and from sharing 
ownership in an incorporated practice with non-lawyers,”3 the Law Society has, 
since the mid 1980s, introduced a number of changes. The effect of these changes 
has been to allow solicitors to work more closely with non-lawyers. Of particular 
significance to the formation of MDPs has been an amendment to the Law 
Society’s Practice Rules which permits solicitors to accept work from a firm of 
non-lawyers. This has resulted in the formation of a number of law firms which are 
affiliated to accountancy firms — the so-called ‘captive’ law firms. As yet, the 
adoption of the accountancy firm’s trade name is prohibited, but the association 
with the accountancy firm can, for example, be recorded on the law firm’s letter 
head. Arthur Andersen was the first of the then ‘Big Five’ firms to enter into this 
type of arrangement, teaming up with Garrett & Co in 1993 and subsequently with 
Dundas & Wilson, in Scotland (though both associations have been dissolved in 
the wake of Enron).*4 Most of the other leading accountancy firms either followed 
Arthur Andersen’s lead, or are currently in the process of doing so.35 
Yet despite the above developments in the UK, support for MDPs has not gone 
unchallenged. At an international level, the International Bar Association’s 
Standing Committee on Professional Ethics gave a lukewarm reception to the idea 
of MDPs, observing that they threatened to ‘endanger ... distinctive principles of 
legal ethics ... namely the preservation of lawyers’ independence, the avoidance of 
conflicts of interest and client privilege and confidentiality’.36 And in the US, the 
American Bar Association has recently disregarded the recommendations of its 
own MDP commission, voting to retain its rules prohibiting profit-sharing and 
partnerships with non-lawyers.3” Similarly, at a European level, the Council of the 
Bars and the Law Societies of the European Union has suggested that MDPs 
represent an unacceptable threat to the legal profession. And, more recently, the 
Commission has called for tougher restrictions on MDPs following the 
completion of its post-Enron investigation into auditor independence.8 
However, notwithstanding these expressions of unease, pressure for further 
deregulation continues to mount;? and while it seems almost certain that in the 





31 It also established that no mle of common law could prevent barristers from entering into 
unmcorporated associations with non-barsters. 

32 Note however, that the Solicitors Act 1974 constrams the Law Society as to the form of regulatory 
model which can be adopted in relation to MDPs. See Fourth Interim Report, n 1 above and, also D. 
Pannick QC and B. Jaffey’s Joint Opinion “The Law Society and Multi Disciplinary Practice for 
Solicitors’ (contained therein) paras 15-17. 

33 See Solicitor’s Practice Rules 1990, Rule 7. Ses also Rules 4 and 5. 

34 See S. Marks, ‘Last man standing at Andersen Legal’ Evening Standard 18 June 2002. In any case, 
Arthur Andersen’s association with Garrett & Co did not flourish in the way it had originally been 
anticipated Ses Townsend, supra, note 2, 16. See also, S. Bain, ‘Dundas & Wilson brings tie-up with 
Arthur Andersen to an end’ The Glasgow Herald 11 June 2002. 

35 See Townsend, n 2 above. For example in the UK, KPMG is affiliated with K Legal; Emst & Young 
with Tite & Lewis; and PricewaterhouseCocpers with Landwell. As yet, Deloitte & Touche have not 
formed an affiliation. 

36 Quoted in Report by the Multi-Disciplinary Practices Working Part of the Law Society m Scotland on 
Multi- Practices in Scotland (January 2000) 5. 

37 S. Allen, ‘ABA Votes to Retain Ban on MDPs’ Law Society Gazette 13 July 2000. 

38 See “EC Issues Voluntary Independence Code’ Accountancy June 2002 11. 

39 ‘Competition in professions — improvement but more action needed’ M2 Presswire 26 April 2002 
(OFT continuing to work for free competition in professional services). See. <httpe'//web.lexis- 
nexis com/professional/form?_index=pro_en-himl& langoen& securemon &t~3203588488>. 
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near future the link between audit and consultancy work will be more tightly 
regulated, this alone is unlikely to derail the formation of MDPs, which are still 
very much perceived as part of an evolutionary trend towards greater diversi- 
fication. 

In the next section I identify the main arguments advanced in support of MDPs 
and subject them to critical scrutiny. These arguments can be said to rest upon 
three major claims — these are what I have called the ‘consumer demand’ thesis; 
the ‘economic benefits’ thesis; and the ‘consumer benefits’ thesis. 


What’s so good about MDPs? 


The consumer demand thesis 


According to neo-classical economic thinking, the theory of consumer sovereignty 
asserts that consumers — because of their purchasing power — are effectively able to 
require companies to produce goods or services of a requisite level of quality and 
at a competitive price.*! Proponents of MDPs claim that the development of multi- 
service firms is nothing more than a response to growing consumer demand, since 
clients are increasingly seeking comprehensive, multi-professional advice.** In one 
Tecent survey by Customer Satisfaction Surveys — backed by The Financial Times 
and by a group of leading law firms — half of the 100 senior executives interviewed 
said that they would be willing to use a firm that combined lawyers and 
accountants. Among US financial organisations, the figure was ‘as high as 75 per 
cent.*3 Furthermore, research carried out by Trebilcock and Csorgo on behalf of the 
then ‘Big Five’ accountancy firms indicates that there is client demand for the 
services of MDPs.“ And in a recent Institute of Directors survey, more than two 
thirds of respondents said that they should have access to the services of MDPs.*5 

However, the argument that the formation of MDPs is client-led has not gone 
unchallenged. Fox, for example, has remarked on the paucity of available 
empirical data. Moreover, he is deeply sceptical about the reliability of that which 
does exist:*6 


[C]lient groups, by and large, [say that they] want choice ... [but this] does not substitute for 
evidence of client demand ... [W]hen asked whether they prefer more choices, consumers 








AQ Despite Aurthur Andersen's implosion in the wake of Enron some commentators still think that MDP 
will adapt and survive: see Marks, n 34 above (the concept of MDPs should not be tarred by the Enron 
/Andersen affair) and Rosenberg, n 3 above (quotmg sources which say that Enron merely delays the 
evolutionary trend). Some commentators even believe that the imminent loss of andit by the global 
consultancy firms will make them even more keen to branch into law (see Rosenberg thid) For a pre- 
Enron analysis, see J. S. Dzeokowski and R. J. Peroni, ‘Multidisciplinary Practice and the American 
Legal Profession: A Market Approach to Regulating the Delivery of Legal Services in the Twenty- 
first Century’ (2000) 69 Fordham Law Revisw 83 (‘the role of the global economy has forced the 
organised bar [in the USA] to recognise that whatever tt does, multidisciplinary practices are 
inevitable’) (at 88); and Townsend, supra, note 2, 16. 

41 See J.E Parkinson, Corporate Power and Responsibility (Oxford: OUP, 1993) 13 (and sources cited 
therein). 

42 Remarks of Steven Alan Bennett Former General Counsel Of Bane One Corporation, available at 
<http/Awww abanet.org/cpr/beonett bimb>. Cited in Stem, o 5 above. 

43 J. Kelly, ‘Big Five: Long Am of the Law’ The Fmanclal Times 9 September 1999. 

44 See n 8 above, 15 et reg. The authors do, however, accept that their findings are based on a less than 
represcutatrve sample. 

45 ee ee 13 December 2000. < http-// 

co.uk. 

46 See Fox. n 5 above, 1109. 
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will always say yes ... but none of those who are polled are ever told the consequences of 

the added choices [since] that would be too difficult to explain ... [Consequently,] full 

disclosure of the implications does not occur and the results of this unscientific testing is a 

clear (but uninformed) vote for choice. 

This view is also echoed in the Law Society of Scotland’s Report on Multi- 
disciplinary Practices:*’ ‘[W]hat evidence there is suggests that there is no great 
demand from consumers for MDPs’. The Report goes on to cite various studies 
which undermine the ‘client demand’ thesis. The American Bar Association 
Commission on MDPs has, for example, expressed the view that ‘detailed 
empirical data [as to whether clients really want MDPs] is not available’.48 And in 
a recent survey carried out by the Commercial Lawyer, it was found that the great 
majority of corporate counsel would not instruct an MDP.49 

In view of the fact that there is no compelling evidence that clients want firms to 
provide a full panoply of services, proponents of MDPs often fall back on the claim 
that clients will come to expect such services — that MDPs are anticipating 
demand.” This seems plausible in light of the challenges posed by rapid 
technological advances, the globalisation of capital and financial markets, and the 
increasing regulation of commercial activity throughout the world. Since ‘all of 
these challenges are multi-disciplinary — involving economic issues, financial 
issues, technology issues, and legal issues ~ [firms] must draw on the talented 
resources of all these professions in order .. .’5! to be able to respond effectively to 
what will become increasingly sophisticated client needs. 

Yet despite the plausibility of such claims, it can be argued that the presence of 
this expectation amongst consumers has been generated by the elite accountancy 
firms themselves. As Galt says, ‘[i]f you have achieved maximum growth in one 
discipline, expansion means spreading the service range, as illustrated by 
accountants’ expansion from audit services into business and consultancy 
services’.5* Naturally, with fully blown MDPs the list of services on offer will 
continue to grow. Support for this view can be found within the upper echelons of 
City law firms. For example, Jan Terry, a Managing Partner at Freshfields, has 
gone on record as saying: ‘I don’t believe it is about clients, it is about the Big Five 
trying to move into higher level law’.53 Moreover, since audit work is used as an 
entrée for selling other consultancy services, it is likely that one reason why 
accountants wish to establish links with law firms is their desire to sell these 
services to a new client list.5> Such marketing techniques are reinforced by 
‘branding’ which helps firms differentiate their products from those of their 
competitors. Although branding can be understood as ushering buyers through 





47 See, n 1 above, 5. 
48 As quoted, ibid, 6 


that they used for advice and electronic business — services that they could easily, if they so wished, 
purchase from the same vendor’ (at 89). 
50 See S.L Galt, ‘Mult-Disctplnary Practices and Networks’ (1998) Scots Law Times 95 96; and n 43 


51 See Stein, n 5 above, 1532 

52 See Galt, n 50 above, 96. 

53 Cited in Report by the Multi-Disciplinary Practices Working Party of the Law Society m Scotland on 
Multi-Disciplinary Practices in Scotland (January 2000). 

54 See Fox, n 5 above, 1099. See also material cited in n 6. 

55 Galt, n 50 above, 97. 

56 See n 11 above, 7. 
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the purchase decision process — in that ‘[i]ndividual purchasers will filter out 
unfavourable or unknown brands’>” — the elite accounting institutions have massive 
potential to create demand through advertising and branding. According to 
Parkinson, ‘if [consumer] tastes have been generated by companies in the first 
place then the idea of consumer sovereignty is overthrown ... consumers are 
instead the manipulated subjects of producer domination’ .*® In this respect it is 
noteworthy that the leading accountancy firms have a name/brand recognition 
amongst the general public which far exceeds that of the leading City law firms. 
These entities have, therefore, a strong incentive to capitalise on this strength by 
expanding the range of services to which they can lend their names — thus raising a 
question-mark against whether the consumer really is sovereign. 


The economic benefits thesis 


In addition to the ‘client demand’ thesis, it is widely believed that the formation of 
MDPs will result in (a) economies of scale; (b) economies by way of ‘substitution 
of functions’; and (c) economies of scope.°? Economies of scale arise when the 
‘average cost of producin ing a good [or service] decreases with increased production 
of the good [or service]’.™ Regarding such economies, it is claimed that MDPs will 
enable firms to capture managerial and administrative efficiencies, for example, 
through shared over-heads,®! or the employment of more specialised personnel. 
Yet, according to Gormley, referring to law firm mergers, ‘[e]conomies of scale 
are widely held to be non-existent since a professional services firm’s fee-earning 
potential is fundamentally governed by its professional head count.’ The same 
point would seem to hold good for MDPs. For example, Quinn, referring to 
developments in Canada, argues that there is a: 


[Weak link between scale economies in management and administration, and multi- 
disciplinary practices ... [S]cale economies in administration and support staff functions are 
rather speculative for most kinds of professional practice; they depend on many unique 
variables, such as the specific nature of the practice, type of client etc. [In Canada] there is 
presently no legal ... impediment to joint utilisation arrangements and [support services. 
Thus, if there] were substantial economies to be realised in this area, one would expect cost- 
sharing agreements between unaffiliated professionals to be much more prevalent than they 
are now, especially in rural areas.“ 


Whatever the merits of the argument regarding scale economies, the formation of 
MDPs may allow for economies by way of ‘substitution of functions’ in that there 


57 AR Marden, Elements of Marketing (London: D P Publication, 2nd ed, 1991) 268. 

58 n 41 above, 13. 

59 Seen 11 above, 7 and LECG Report, n 5 above, 82. It is beheved that the savings denved from these 
efficiencies will, in turn, be passed on to consumers. See, Trebilcock and Csorgo, n 8 above: ‘These 
reduced production and transaction costs may in tum translate into lower costs to consumers by 

ing further consumers’ transaction costs, by lowering the price paid by consumers, or by 
increasing the quality and variety of services made available to them’ (at 4). 

60 Trebilcock and Csorgo, tbid, 4. 

61 Seen 11 above, 7; and LECG Report, n 5 above, 93. See also J.S. Dnenkowaski and R.J Peroni, n 40 
above, 121 et seq 

62 See Trebilcock and Csorgo, n 8 above, 4. 

63 See P. Gormley, ‘Partner Caught in Computer Squeeze’ The Fmancial Times 27 October 1998. See 
also S. Mayson, Making Sense of Law Firms (London: Blackstone Press, 1997) 125-126 (and sources 
cited therein). 

64 J. Quim, “Multidisciplmary Legal Services and Preventative Regulation’ in R.G. Evans and MJ. 
Trebilcock (eds), Lawyers and the Consumer Interest: Regulating the Market for Legal Services 
(London: Butterworths, 1982) 329 334 (footnote omitted). 
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may be a comparative advantage in reallocating tasks between lawyers, 
accountants, bankers etc on the basis of aptitude or experience. This is a point 
conceded by Quinn: 

A lawyer practising in an multdisciplinary firm might discover that his accountant partners 

are more proficient at some aspects of taxation or corporate planning, even though these 

functions arguably fall within the ‘practice of law’ ... This type of reallocation of functions 
between lawyers and accountants could reduce the costs of professional services, or increase 
their overall quality. : 
He argues, nonetheless, that the scope for efficiency gains of this type is probably 
quite limited: 
They will arise only within narrow areas of function where the skills of particular 
professions and occupations overlap in some substantial way. Thus, lawyers and accountants 
are likely to reallocate task responsibilities only in fairly specialised areas of 
multidisciplinary practice, like tax or estate planning, where their skills and training are 
highly similar and their work experiences are likely to at least partially overlap. 
Quinn concludes that ‘the case for reform would ... be weak if it depended only on 
those benefits derived from the substitution of functions’.7 

Although it would appear that the possibility of securing efficiencies by way of 
substitution of functions may well be limited, it has been argued that MDPs will, 
nevertheless, provide oppormuities to derive economies of scope ~ sometimes 
referred to as synergies. Economies of scope are cost savings derived from the 
use of various inputs, such as information/expertise, in different ways within the 
one organisation without the value of that input in any one application being 
substantially reduced. Quinn offers an example: 

[T]he services of both lawyers and accountants may be required for the planning and 

incorporation of a new business enterprise. Much of the information which the lawyer must 

obtain from the client and from other sources concerning the business objects of the firm, its 
financial structure, etc will be of equal importance to the accountant in advising on tax 
consequences or designing an accounting system for the firm. Collaboration between the 
lawyer and the accountant, practising as a multdisciplinary team, could permit the reduction 
of transaction costs in acquiring the information; eg tie lawyer could interview the client 
and transmit the appropriate data to the accountant. 
In short, this 2 + 2 = 5 argument suggests that pooled resources can be used more 
efficiently than would be the case if individual firms provided their services 
separately. It also helps facilitate cross-selling, whereby clients of the law arm can, 
for example, be sold accountancy or financial services. 

Although the existence of scope economies may well prove to be a welcome 
result of the formation of MDPs, the existence of these benefits is as yet 
speculative. It is, for example, interesting to note that studies in the financial 
services industry (where mergers have been predicated on similar grounds) suggest 
that there is no conclusive evidence that diversified firms are able to secure 
efficiencies on any appreciable scale. What is more, scope economies will be 





See for example, Koguchi, Financial Conglomerates (1993) 23. See also n 49 above: ‘Why are the 
(big accountancy firms] so keen to become broadly diversified conglomerates when, as a strategy, 
diversification has such a poor track record? ... ‘Stick to your knitting’, the consultants are advising 
their clients, even though they are themselves energetically ignoring their own advice’ (at 87). 
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more difficult to secure to the extent that MDPs rely on information blocking 
devices such as Chinese walls’! (as they most certainly will) to resolve legal 
problems concerning conflicts of interest and former client confidentiality. In so 
far as Chinese walls work effectively, they will tend to militate against some of the 
economic benefits which firms seek to secure. Valuable information (or expertise) 
may, for example, be ‘trapped’ behind a wall, to the firm’s disadvantage. This need 
for ‘smallness within bigness’ (to offset fears concerning conflict of interest abuses 
and to promote clear lines of administrative authority within a large organisation) 
will make synergies more difficult to secure. 


The consumer benefits thesis 


Perhaps the most powerful argument in support of the formation of MDPs is that 
they will bring considerable consumer benefits. There are, in essence, three 
interrelated strands to this claim — a ‘freedom of association’ strand; an ‘anti- 
protectionism’ strand; and a ‘free competition’ strand. With regard to freedom of 
association, the argument is that solicitors (or indeed other professionals) should be 
free to choose the type of business structures through which they provide their 
services to the public.” Any attempt to curtail this element of choice is viewed as 
an unwarranted and unnecessary restriction of a person’s moral right to decide how 
best to conduct their business affairs. In relation to the second strand, the 
underlying idea is that professional rules which are antagonistic to fully blown 
MDPs are in essence protectionist, thus thwarting innovation, restricting choice, 
and generally providing poor value for money. This view that professional rules are 
often protectionist is of course far from new and can be traced back to Adam 
Smith’s famous observation that: 


People of the same trade seldom meet together, even for merriment and diversion, but the 
conversation ends in a conspiracy against the public, or in some contrivance to raise prices 
... [TJhough the law cannot hinder people of the same trade from sometimes assembling 
together, it ought to do nothing to facilitate such assemblies; much less to render them 
necessary./4 
The first and second strands of the consumer benefits thesis come together in the 
third strand, which points up the consumer benefits that flow from increased 
competition in the provision of professional services.” Well equipped MDPs, so the 
argument runs, will be able to offer clients the specialisation and expertise 
necessary to carry out complex business transactions on a global scale, and this will 


71 A Chinese wall is a mechanism designed to stem the flow of confidental information between firms 
oc between different units within the one firm and to reconcile conflicting interests and obligations 
more generally. Typically, the wall technique consists of detailed monitoring of the transfer of 
personnel from one side of the wall to the other, ongoing educational and training programmes, 
disctplimary sanctions in the event of a breach occurring; and, on some occasions, even physical 


compartmentalisati seperate buildings. See generally 
Law Commussion, Fiduciary Duties and Regulatory Rules (Consultation Paper 124, 1992) at para 
4.5.2; and Law Commission, Fiduciary Duties and Regulatory Rules (Law Com No 236, 1995). 

72 Report by the Multi-Disciplinary Practices Working Party of the Law Society in Scotland on Multi- 
Disciplinary Practices in Scotland (January 2000) 2. 

T3 Seo n 41 above, 33 (albeit in the context of legitmising corporate power). 

74 A. Smith, The Wealth of Nations (Oxford: Clarendon Press, 1880) Vol I, Ch X 135-136. 

75 Advocates of ‘political liberahsm’ suggest that freedom to choose 1s a value in itself so ‘that 1f two 
people are happy with their transactions, [then] that ıs justification enough for its validity, even if both 
are.. worse off as a result.’ See P. Kellner, ‘The Limits of the Market’ (1990) 11 Policy Studies 14 
18. Economic liberalism’, on the other hand, posits that market based exchanges will maximise 
society's wealth ın a way that is consistent with maximum freedom 
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help firms respond to clients’ needs in a cost effective manner.76 Moreover, 
consumers will benefit from a reduction in ‘search, contracting, co-ordination, 
monitoring, and information costs’. For example, in the absence of MDPs, 
consumers who are engaged in complex, global transactions which require a variety 
of expertises, need to search out the relevant specialists in each discipline. Having 
these services provided under one roof is likely to reduce the search costs associated 
with such transactions, thus saving consumers time and money. Similarly, the 
consumer who uses an MDP will be able to reduce the contracting costs associated 
with entering into contracts with all the relevant experts in each of the required 
disciplines. He will also be able to reduce his co-ordination costs, since the 
consumer will no longer have to provide the same information to many different 
providers. Finally, consumers will be able to reduce monitoring costs either by 
‘monitor{ing] randomly across the services and imput[ing] the verified quality to 
the entire integrated firm ... or [by] rely[ing] on substantial brand name capital that 
would be at risk if the integrated firm were to fail to deliver its promised quality’ .78 
The OFT’s work on competition within the professions (in conjunction with the 
Law and Economics Consulting Group (LECG)) is premised on the above view 
that competition will produce consumer benefits, thus promoting the public 
interest.” The OFT’s starting point is that: 
Restrictions on supply in the case of professional services, just as with other goods and 
services, will tend to drive up costs and prices, limit access and choice and canse customers 
to receive poorer value for money than they would under properly competitive conditions. 
Such restrictions will also tend to inhibit innovation in the supply of services, again to the 
ultimate detriment of the public.®® 
And in another passage: 
How goods and services are supplied is generally best determined by unfettered competition 
between producers for the custom of consumers [and] unrestricted competition from new 
suppliers and new forms of supply.*! 
In line with the modern orthodoxy, the OFT acknowledges that restrictions may 
nevertheless be desirable — and can be justified under competition law — if ‘they are 
in the public interest, if they serve economic progress, if the benefits are shared 
with consumers and if the restrictions do not go further than is necessary’.® In 
applying the above principles, the OFT’s conclusion is clear: rules which prevent 
the establishment of MDPs restrict competition. 


76 Seo n 43 above. Seo also Dezalay, n 19 above, 793. 
TI Trebilcock and Csorgo, n 8 above, 2. 


78 ibid, 3. 

79 Although the views expressed in LECG’s Report do not ily reflect the OFT’s views, both 
organisations are agreed that professional rules which prohibit MDPs are ant: itive. See also A. 

“Mult-discipli ps — a critique’ (2001) 8 International Journal of the Legal 

Profession 161 162-163 (‘the notion that the public interest ın relation to legal services can best be 
served unrestrained competition smacks more of dogma and financial economics than a proper 
appreciation of the complexities of the legal services market.’) 

80 Seen 11 above, 1. 

81 ibtd, 1-2. 

82 ibid, 1. 


83 Interestingly, a recent ruling by the European Court of Justice found that although a ban imposed by 
the Dutch Bar Association on MDPs was anti-competitive in terms of EU Competitian law, the ban 
could nevertheless be justified on the bass that there was an incompatibility between the advisory 
duties of lawyers and the supervisory role of accountants. Ultimately it was for each Member State to 
decide for itself whether a prohibition was justified, See, Case C-309/99 Wouters, Savelbergh, 
PriceWaterhouse Belastmgadvseurs BV v Algemene Raad van Nederlandse Orde van Advocaten 
[2002] ECR I- NYR. 
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It is, of course, hard to dissent from the view that the ‘consumer benefits’ thesis 
will generate benefits in terms of price, choice, innovation, quality, and reduced 
search costs — at least for some consumers. Nevertheless, the OFT’s apparent 
methodological starting position — that competition is prima facie desirable — is 
problematic. To begin with, the paradigm within which the OFT’s work has been 
conducted involves a misunderstanding of the way in which markets should 
properly be characterised. The paradigm assumes, for example, that ‘free’ 
competition is the ‘natural order’ of social organisation. Under this charac- 
terisation, those who seek to tamper with the ‘natural order’ must bear the burden 
of proving why interference is necessary or legitimate. This is done by 
identifying a ‘market failure’ — typically, the existence of information asymmetries 
or externalities — so that regulation can be employed to ‘correct’ the identified 
failing. 

However, the idea that free competition is the natural order — that it is a natural 
form of social organisation — is not at all self-evidently the case. As Sunstein 
claims: ‘markets should be understood as a legal construct, to be evaluated on the 
basis of whether they promote human interests, rather than as part of nature and the 
natural order, or as simply a way of promoting voluntary transactions’.® In other 
words, this dichotomy between unfettered competition and state intervention — 
which lies at the centre of the OFT’s work in this area — is false, since there is in 
fact no inevitable tension between the efficient operation of markets on the one 
hand and intervention on the other.’’ Rather, regulation and competition are 
complementary, the one providing a framework within which the other can 
operate. 88 


What is more, the approach adopted by the OFT is essentially reductionist.® 
It operates on a wildly simplistic assumption that because some goods and 
services are better supplied under market conditions presumptively all goods 
and services should be so allocated. Such an approach gives insufficient weight 
to the distinctive character of legal services which go beyond the mere 
facilitation of commercial expectations to, for example, the protection of 
democratic freedoms in a liberal state. The OFT’s approach reduces legal 





84 See generally, EL. Rubin, ‘Deregulation, on, and the Myth of the Market’ (1988) 45 
Washington & Lee Law Review 1249; and C. Sunstein, Free Markets and Social Justice (Oxford: 
OUP, 1997). 

85 See for example, Trebilcock and Csorgo, n 8 above: ‘In our view, regulation of quality, cost, and 
performance of professional services ... must find a justification within the market or contracting 
failure framework in order to satisfy a public interest (or as we would prefer to charactense it, 
consumer welfare) test.’ (emphasis added) (7). And see generally, AL Ogus, Regulation: Legal Form 
& Economic Theory (Oxford: OUP, 1994) chapters 1-4. For a critique of the ‘market failure’ 
approach, see P.G. Brown, ‘The Failure of Market Failures’ (1992) 21 Journal of Socto-Economics 1 
(arguing, inter alia, that the market failure approach ‘can shed httle or no light on the question of 
which externalities should be controlled [since] one person’s behaviour affects the well being of 
others in ways which are difficult for the market to capture.’) (16-17). 

86 Sunstein, n 84 above, 5. See also Rubin, n 84 above, 1265 (‘Early civilisations were not unregulated 
or partially regulated cultures, but tightly organised islands walled off from the surrounding chaos by 
an elaborate and intricate set of social organisations.’) 

87 See Sunstein, ibid, at ‘Afterward’. 

88 Committee to Review the Functioning of Financial Institutions (Cmnd 7937, 1980) at para 1071 (the 
so-called Wilson Report). 

89 See generally, E. Andersen, The Ethical Limitations of the Market’ (1990) 6 Economics & 
Philosophy 179. 

90 See Report by the Multi-Disctplinary Practices Working Party of the Law Society in Scotland on 
Multi-Disciplinary Practices in Scotland (January 2000) 2 (an independent legal profession is 
essential for the defence of individual liberties). 
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services to that of a commodity, much like any other, to be traded in the 
market.9! Yet as Fox claims: 


[L]awyers are not just another set of service providers ... [W]hat separates us from a world 
of auditors, investment bankers and insurance salesmen 1s our commitment to a higher set of 
values ... [P]lacing lawyers in alternative practice settings in which they were mere 
employees or even partners of others would destroy the bulwark that has been our 
profession’s best defence against the compromise of these values ...92 


These professional values which Fox alludes to have been characterised in many 
ways, but are said to include putting clients’ interests first, promoting high 
standards of training and integrity, and accepting, in so far as is reasonable, 
responsibility for members’ failures.’ In contrast to the view which links the 
public interest solely to consumer welfare, the above view rests on a different and, 
I would argue, more appropriate characterisation of the public interest, which 
focuses on the lawyer’s role in the administration of justice, and embodies ideas 
such as solicitor-client privilege, confidentiality, the avoidance of conflicts of 
interest, and the fulfilling of duties owed to the court.™ Under this conception, 
reward is not an end in itself, but is merely an incidental benefit of carrying out 
these obligations, thus helping to distinguish a lawyer from someone who is an 
employee in what is merely a commercial enterprise.% 

Of course, this appeal to professional values can be understood as amounting to 
nothing other than a thinly veiled attempt at protectionism, enabling the legal 
profession to secure monopoly privileges in order to advance its own economic 
self-interest.” What is more, it could also be characterised as unduly limiting 
freedom of choice, freedom of association and competition in general.’ 

Yet while one should neither automatically accept the view that the provision of 
legal services as traditionally conceived was primarily concerned with the 
protection of the interests of the public, nor be blind to the profession’s undoubted 
failings over the years, the view that the provision of legal services should be 
exposed to even greater commercial pressures than those which currently exist is a 
worrying trend. The fact remains that, in order to make the best use of the market 
as a mechanism for social planning and decision-making, all sophisticated societies 
must make choices about the appropriate role of competition within a ‘liberal’ 
state.?8 This is not just because markets are apt to fail, but because there are 
important values which properly functioning markets are unlikely to promote.” In 





91 See Paterson, n 19 above, 138 See also Brown, n 85 above. Brown argues that even in westem 
societies many goods and services are allocated by way of non market cniteria, such as ment or need, 
and that market based allocations are less extensive than the rhetoric would imply 

92 See LJ. Fox, ‘Dan’s World. A Free Enterprise Dream; an Ethics Nightmare’ (2000) 55 Business 
Lawyer 1533 1534. 


94 See Canadian Bar Association, n 2 above, 24. 

95 Seo D. Nicolson and J. Webb, Professional Legal Ethics: Critical Interrogations (Oxford: OUP, 
1999) 52-53. 

96 See Trebilcock and Csorgo, n 8 above, 2; D. Fischel, ‘Multidisciplinary Practice’ (2000) 55 Busmess 
Lawyer 951 at 969; and J.S. Drenkowaki and RJ. Peroni, n 40 above, 94-95. 

97 See Canadian Bar Association, Striking a Balance, n 2 above, 25. 

98 See Brown, n 85 above. 

99 Seo for example, S Kelman, ‘Cost-Benefit Analysis: An Ethical Critique’ (1981) 5 Regulation 100 
101 (arguing, inter alia, that what we value most is often outside the market, since such things are 
difficult to price and that pricing something decreases its perceived value) 
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relation to legal services, three examples can be offered.!© First, as the Model 
Rules of the American Bar Association state, lawyers should be encouraged to 
‘cultivate knowledge beyond its use for clients, employ that knowledge in reform 
of the law and work to strengthen legal education’.!°! Although such activities are 
in the collective interest, they are activities which are likely to be ‘under-produced’ 
under market conditions.!© Secondly, greater competition in the provision of legal 
services could mean that firms will be disinclined to take on unpopular cases 
because of the fear of adverse publicity and the resultant impact on profits.! This 
is especially so where the firm has a very strong brand image which will be the 
case when law firms team up with the elite accountancy firms. Finally, greater 
commercialisation could inhibit the provision of voluntary legal services through 
pro bono work. To the extent that firms continue to perform such work, it is likely 
to be done purely as a ‘means to an end’ (ie promoting the firm’s image with the 
aim of longer term profits) rather than as an ‘end’ in itself. At the margins, certain 
work which does not meet an MDP’s cost/benefit criteria will go undone. 

The conclusion from all of this is simple: it does not follow that just because 
competition often brings social benefits (usually in terms of price, quality, 
innovation and so on), it will always bring social benefits. And although it would 
be disingenuous — not to mention unwise — to ignore the consumer interest, it again 
does not follow, as the OFT report once more seems to assume, that even if MDPs 
bring substantial consumer benefits, the public interest should be equated with the 
consumer interest — which in any case is not uniform or homogenous.1™ 


Major areas of concern 


Leaving aside for one moment the question of the appropriate role of markets in 
the provision of legal services, there are a range of consumer related, as well as 
broader public interest, concerns which are raised by attempts to remove barriers to 
the formation of MDPs. Although these concerns are to some extent relevant to the 
provision of accounting, financial, and other services, I am mainly concerned, as 
before, with how these difficulties affect the provision of legal services — 
especially in the light of recent scandals which have implicated at least one major 
accounting house in fraudulent practices. In discussing this issue, the point is not 
that the problems identified are incapable of resolution, but that the suggested 
solutions either give rise to problems of their own or undermine the pursuit of other 
social goals which reflects an understanding of the public interest extending 
beyond the overly narrow fixation with consumer interests. Despite the existence 
of these wider public interest concerns, my discussion begins by challenging 
claims that MDPs will inevitably advance consumer interests. 





100 These examples are drawn from R. Cranston, ‘Legal Ethics and Professional Responmbility’ in R. 
Cranston (ed), Legal Ethics and Professional Responsibility (Oxford: Clarendon Press, 1995) 1 28- 
29. Although Cranston does not use the examples to show how greater commencialisation will 
impoverish the provision of legal services, he does offer them as examples of the profession's ‘wider 
responsibilities’. 

101 ibid, 28, citing the Amencan Bar Associstion’s Model Rules of Professional Conduct (1983) 
Preamble, para 5, s 6.1. 

102 Neo-classical economists ‘redefine’ such a weakness as a ‘market failure’ which establishes a prima 
facie case for regulation. 

103 Currently solicitors (but not members of the Bar) are free to decline instructions provided that the 
relevant decision is not based on racial, sexual or religious grounds. See n 100 above, 29. 

104 Insofar as there will be consumer benefits these are most likely to be enjoyed by elite groups. 
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There are in fact good grounds for suggesting that rather than increasing 
consumer choice, the formation of MDPs will limit it in a number of ways. First, 
MDPs could ultimately lead to the formation of cartels, thereby resulting, over 
time, in a reduction in the quality of services offered and/or an increase in price 
charged for those services.!® Although the competition authorities would, no 
doubt, be alert to this possibility, their intervention in this arena is likely be delayed 
and to take place only in the most blatant cases of abuse. Secondly, it is likely that 
MDPs will attract the most talented professionals (through offering better rates of 
pay and quality of work). Thus, although the creation of MDPs may improve the 
quality of legal services at the upper end of the consumer spectrum (ie for the most 
sophisticated and wealthy clients, who are already well served), the overall quality 
might diminish, ultimately impeding access to justice.!% And even if overall 
quality is improved, it is entirely possible — indeed likely — that the quality of 
service at the bottom end will fall to an unacceptably low level, thus den nying those 
who are in greatest need of protection access to quality legal advice.!°’ Thirdly, 
although independent niche providers will continue to operate, the formation of 
MDPs is likely to mean that, overall, the pool of independent providers of legal, 
accountancy, and financial services will shrink.!® And where circumstances 
dictate that, say, only the auditing services of one of the elite accountancy firms 
will suffice, client choice will effectively be zero, since none of the other Big Four 
auditing firms will be truly independent unless and until significant restructuring 
takes place. The customer who wants — and for market reasons may need — to be 
audited by a Big Four firm, is faced with an unpalatable ‘take it or leave it’ 
choice. 1 

A number of additional concerns spill out from this shrinkage in the independent 
provision of legal, accountancy, and financial services. 

First, there is likely to be a diminution in consumer safeguards as a result of the 
reduction of coherent professional control currently provided by a single, discrete 
regulator.!10 For example, in relation to the provision of legal services, the Law 
Society has sought to ensure that the public is adequately protected by an array of 
different safeguards.!!! To begin with, clients are protected from professional 
negligence by way of a compulsory professional indemnity fund. Likewise, clients 
have recourse to a statutory compensation fund in the event of dishonesty by a 
solicitor, and there are, in addition, special measures — the Account Rules — which 
protect clients’ money and trust money.!!? Although all of the above consumer 


105 In Italy, for example, the then Big Five were at one stage under investigation in relation to an illegal 
price fixing cartel. See J. Kelly, ‘A Conflict Within These Walls’ (1998) October Accountancy and 
Business 12. 

106 See Law Society of England and Wales, Mult-Disciplinary Practices — Why? Why Not? (October 
1998) 17. 


109 See n 92 above: ‘With only five choices [now four], sometimes you have no choice at all’ (1535). 

110 See Galt, n 50 above, at 98. 

111 See generally E. Deards, ‘MDPs: A Cause for Concer or Celebration?’ (2001) 8 International 
Journal of the Legal Profession 123 132. 

112 These rules are reinforced by the Law Society’s statutory powers to monitor compliance, require 
production of documents and to intervene in a solicitor’s practice — including, if necessary, the right to 
require a bank to freeze a solicitor’s client account, as well as giving rights of forced entry to 
premises. Ses n 106 27. 
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protections could, to some extent at least, be accommodated within a new 
regulatory framework established for the operation of MDPs, this would involve 
MDPs securing their own separate insurance for things such as indemnity cover. 
While these arrangements would necessarily follow, practical problems concerning 
harmonisation, coordination, and risk assessment within a more complex 
bureaucratic structure, could ultimately leave the public worse off. McGee, for 
example, has commented that ‘it seems unlikely that the insurers ... would be 
prepared to cover all the activities of an MDP without considerable revision to the 
policy, range of exclusions and, most important of all, the premium’.!!3 To the 
extent that solicitors will have to pay higher insurance premiums — because of the 
increased risks undertaken by an MDP ~ these costs will in tum be bome by 
consumers. 

In addition to the charge that existing consumer safeguards will be weakened, it 
can be argued that there is a fundamental incompatibility between accounting 
services — in particular, audit — on the one hand and legal/advisory services on the 
other. These concerns revolve around conflicting interests and duties generally and 
the maintenance of former client confidences in particular. This alleged 
incompatibility stems from the fact that a solicitor is the client’s specific advocate 
and, save in exceptional circumstances, is under a duty not to disclose material 
which would prejudice his client.!!4 By contrast, an accountant’s primary function 
— the auditing function — in effect requires auditors to act like an ‘economic 
judge’!!5 exercising objectivity at all times.!!6 Most importantly, an auditor is 
under a public duty to reveal specific problems discovered during the course of the 
audit which might in fact be prejudicial to her/his client’s interests.!17 This 
distinction was highlighted by the Report by the Multi-Disciplinary Practices 
Working Party of the Law Society in Scotland on Multi-Disciplinary Practices in 
Scotland (January 2000): 


[I]t is clear that, in relation to the role of an Accountant acting specifically as an auditor, 
there is a very obvious and fundamental conflict of duty, compared with the duty of a 
Solicitor. Legal privilege attaches to all the lawyer’s discussions with his client, but the 
auditor’s function requires him to report on his client and to disclose, where appropriate, 
information provided to him by that client.118 








113 A. McGee, ‘The Impact of Muln-Disciplinary Partnerships on Professional Indemnity Insurance’ 
[1991] Professional Negligence 45, as quoted in Roach and Iacobucci, n 13 above, 22. 

114 Admittedly, in view of the fact that lawyers owe an overriding duty to the court, the operation of this 
peinciple is limited See n 95 above, chapter 9. See also n 100 above, 32-33 Nevertheless, the 
lawyer’s duty to keep confidences is a fair characterisation in most circumstances. 

115 W. Bower, “The Case for MDPs: Should Multidisciplinary Practices be Banned or Embraced?’ (1999) 
July/August No 5 Law Practice Management 61 65. 

116 ee ee eee Ee eal ean, been transformed from 

of somewhat toothless strays given temporary houseroom once a year, to that of trained 
Ride Gi cone eee Diet a PL. 
Davies, Gower’s Principles of Company Law (London. Sweet & Maxwell, 6th ed, 1997) 561. 

117 Auditors are, by virtue of s 235 of the Companies Act 1985, under an obligation to report to the 
members of a company commenting on whether the accounts in question have been prepared in 
a E ee ee ee E re A EE ro oT te Haar the 


118 Tia dirtnction in roles between lawyers and auditors has alao been highlighted in the US by Chief 
Justice Burger in United States v Arthur Young & Co: 465 US 805, at 818: ‘[T]he private attomey’s 
role [la] the cllent's confidential adviser and advocato, a loyal representative whose duty itis to 
present the client’s case in the most favourable possible light. An independent certified public 
accountant [on the other hand] performs a different role. By certifying the public reports that 
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Opponents of MDPs claim that this clash of cultures could result ‘in a severe loss 
of confidence in [both professions] and the creation of confusion about the roles of 
professionals handling their cases’.!!9 In particular, fears have surfaced that the 
formation of MDPs will lead to multiple conflicts of interest and that professional 
advice will become polluted by a lack of objectivity because of commercial 
obligations owed to other arms of the MDP. As Fox claims: 


For lawyers, professional independence is a completely different concept [than for 
accountants. It] means we give our clients our best advice, even if it is not what the 
client wants to hear. But it also means that we are free from outside influences — especially 
government, other clients, third party payers and our own self-interest — to permit us to 
exercise unbridled loyalty and zealous advocacy on behalf of our clients ... It is pressure 
from non-client [and] non-lawyers that we most be ever vigilant to guard against and it is 
precisely those influences that compromise our professional independence. ! 
That these influences are present and competing is evident from a number of 
incidents over the last few years. First, a recent Securities and Exchange 
Commission (SEC) report discovered that over half of the partners at 
PricewaterhouseCoopers (PwC) had broken SEC rules on share ownership in 
companies which were audited by PwC, thus raising the spectre of conflict of 
interest abuse.!?! In total there were a staggering 8,064 violations, leading the SEC 
to conclude that such widespread non compliance reflected ‘serious structural and 
cultural problems at the firm’.!2? More recently, concerns that auditors will fail to 
fulfil their public duty to reveal adverse information (or not to embellish positive 
news) due to a personal interest in the firm being audited, have been exacerbated in 
the light of Arthur Andersen’s high profile involvement in both the Enron and 
WorldCom scandals. In as much as these events presage major structural changes 
in the US which involve the decoupling of audit and consultancy/litigation support 
services as being incompatible, some of the worries involving the development of 
MDPs and the accentuation of the risk of conflict of interest abuse will no doubt 
recede. Although in the UK, almost all of the Big Four firms had, pre-Enron, 
already ‘spun off their consultancy practices, leaving audit ostensibly inde- 
pendent, new consultancy practices have nevertheless developed around the audit 
arms. The long term viability of such arrangements is however unclear, and calls 
for reform are growing by the day.! Significantly, the European Commission’s 
post-Enron investigation of auditor independence, has resulted in the publication of 
new guidelines which recommend that ‘auditors should be prohibited from 
carrying out a statutory audit ... if the auditors have any relationship with their 
client that might compromise the auditor’s independence’.!24 Although the 


stockholders ... This ‘public watchdog’ function demands that the accountant maintain total 
independence from the client at all times and requires complete fidelity to the public trust.’ Cited in 
Fox, n 5 above, 1100. 

119 See Stein, n 5 above, 1534. 

120 ibid 1103-1104; and Report by the Multt-Disciplinary Practices Working Part of the Law Society m 
Scotland on Multi-Disciplinary Practices in Scotland (January 2000) 4. 

121 ‘Auditing the Auditors’ The Financial Tomes 10 January 2000. See also n 92 above, 1535 (and sources 
cited therein). 

122 Quoted by E. McDonald and M. Schroeder, ‘Report by SEC Says Pncewaterhouse Violated Rules on 
Conflicts of Interest’ Wall Street Journal 7 January 2000. 

123 See for example, A. Mitchell, ‘Reform or Nemesis?’ Accountancy May 2002 1. 

124 EU Institutions press release: ‘Commussion Issues Recommendation on Independence of Statutory 
Auditors’ 16 May 2002. 
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recommendation is not legally binding, the Commission has declared its intention 
to review, in three years time, how the recommendation has been implemented 
with a view to assessing whether binding legislation is necessary.! 

Yet while such structural reforms — if in fact implemented — will address, in part, 
the argument advanced by writers such as Fox concerning the incompatability of 
audit and advisory work, the debate over the merits or otherwise of MDPs does not 
hinge solely on the question of whether audit should be decoupled from 
consultancy/advisory services. Rather it extends to other fears which relate to 
independence and conflicts of interest more generally.!2 At a broad level, there is 
the worry that the creation of MDPs will exacerbate pressures for lawyers to direct 
clients towards choices which reflect the firm’s interests rather than those of the 
client.!2” For example, a lawyer when undertaking one service as part of an MDP 
will have an incentive to cross-sell other products, such as insurance or financial 
advice, even when these are not necessarily in the client’s best interests. 
Alternatively, the lawyer may refer the client to the partner in the MDP engaged in 
the discipline in respect of which the client seeks advice, even though the partner 
might not be the best person to solve the client’s problem.!28 The incentive to 
‘steer’ clients in this manner might stem from commission payments which the 
lawyer receives as a result of the sale/referral, or because the sale/referral of more 
products promotes the overall interests of the firm, with a consequent ‘trickle 
down’ indirectly to employees. To the extent that lawyers refuse to engage in such 
practices, they could risk being viewed as unable to see the ‘big picture,’ that is to 
say the firm’s overall interests.!29 

As well as the risk of inappropriate steering, there is the possibility that when 
giving advice the lawyer may be reluctant to reveal the full truth to the client — 
again, because truthful advice could prove detrimental to the MDP’s overall 
economic interests.!3° As Fox, in explaining how a lawyer’s obligation for candour 
could be comprised in the context of an MDP, puts it: 


If the client who is about to be disappointed ... is also receiving a broad range of other 
services or products from the lawyer’s MDP employer (and, of course, that will be the MDP’s 
goal, indeed its reason for being) how much pressure will the lawyer be under to keep the 
client happy[?7] ... [P]ressure [will be] exerted by the lawyer’s MDP colleagues[,] who are 
providing the client with lucrative consulting services, investment advice, insurance, financial 
products and other goods and services. Suddenly the fulfilling of an ethical mandate becomes 
not just the risk of the loss of a client but the destruction of the MDP’s business plan, the loss 
of commissions, the cutting off of the consulting fee spigot, financially j the 
lawyer’s non-lawyer colleagues who are not schooled in, subject to, or sensitive about the 
lawyer's obligation to independently provide candid advice to the client.}3! 


Although supporters of MDPs recognise these dangers,!32 they nevertheless argue 
that few if any of these concerns are ‘novel or sui generis to the multi-disciplinary 
form of practice’,!3> since similar conflicts already occur in existing law firms. 


125 Though the Commission is also on record as saying that rt will act earlier if ıt 1s not satisfied with 
Member States’ application of the recommendation, ibid. 

126 See also J. Vasagar and R. Evans, “KPMG Conflicts of Interest Revealed’ The Guardian 1 July 2002. 

127 See n 111 above, 136. 

128 The Royal Commission on Legal Services Cmnd 7648 (October 1979) as cited in Roach and 
Iacobucci, n 13 above, 26. See also Trebilcock and Csorgo, n 8 above, 9. 

129 See Roach and Iacobucci, ibid, 23. 

130 See Lord Chancellor's Advisory Committee, n 13 above, 14. 

131 See n 92 above, 1538. 

132 See Trebilcock and Csorgo, n 8 above, 8-9. 

133 Ibid, 9. 


828 © The Modem Law Review Limited 2002 


November 2002] Predators and the Public Interest 


However, it does not follow that merely because similar problems arise in other 
contexts, we should facilitate arrangements under which conflict of interest 
problems would be compounded. Indeed, the fact that these conflicts exist under 
current arrangements might well cause us to reflect upon the wisdom of the status 
quo. 

A much more powerful argument raised by supporters of MDPs is that informed 
clients should be allowed to decide for themselves from whom they wish to 
purchase services, since they can be presumed capable of looking after 
themselves.!35 It has, for example, been suggested that some clients may be more 
than willing to relinquish the traditional protections offered by the legal profession 
— and run the risk of inappropriate ‘steering’ or loss of impartial advice — in order 
to secure the perceived advantages of purchasing services from a MDP, and that 
they should not be denied the freedom of choice to do so.!36 Central to this 
argument is the suggestion that markets will in any case provide sophisticated 
clients with adequate protection, since it is those sophisticated clients who are most 
likely to need and therefore to use MDPs. Underlying this point is the view that in 
the long run the incentive to exploit a conflict of interest does not exist. It is said 
that an MDP - much like any business — will not risk the long term profits which 
are bound up in honest work and good reputation for the short term gains to be had 
from abusing conflict of interest situations. The ‘invisible hand’ of market forces 
will mean that when faced with a conflict of interest, an MDP will handle that 
situation in a scrupulous manner, since the market will impose such a discipline. 

This argument can in fact be taken even further. Some argue that the fact that a 
conflict of interest situation has been abused is not in itself a sound basis for 
regulatory intervention, since regulation is not costless.!37 According to this view, 
there may be instances when the systematic abuse of conflict of interest situations 
will be tolerated on the basis that it is more efficient to permit the abuse than to 
eradicate it. The decision about whether or not to intervene is determined by way 
of a cost-benefit calculation which focuses on efficiency rather than on some 
vague, fuzzy notion of fairness. If the cost of abuse is less than the cost of 
implementing and enforcing regulatory structures in preventing the abuse, there is, 
under this paradigm, a prima facie case for doing nothing — at least on a preventive 
level. Instead, so the argument runs, resources should be used to limit known 
abuses or to facilitate redress when abuses take place. 

All of the above points are, however, open to challenge. The problem with the 
‘client choice’ argument is that it is linked to the debatable assumption that choice 
— provided that it is real,138 even if poorly exercised — is everything.!9 In other 
words, under this view, autonomous choices are said to represent a person’s right 
to self-government. For some, this freedom of choice is valued on non- 
consequentialist grounds (ie not because it inevitably leads to good results, but 





134 See generally H. McVea, ‘‘‘Heard it through the Grapevine’: Chinese Walls and Former Client 
Confidentiality in Law Firms’ (2000) 59 CLJ 370 (questioning the rationale for law firm mergers). 

135 For empirical work which supports this claim, see G. Hanlon and J.D. Jackson, ‘Last Orders at the 
Ber? Competition, Choice and Justice for All — The Impact of Solicitor-Advocacy’ (1999) 19 OJLS 
555 563-564. 

136 See M. Trebilcock, C. Tuohy and A. Wolfson, Professional Regulation (1979) at 374 as cited in 
Roach and Iacobucci, n 13 above, 32, fn 113. 

137 The argument ıs often attributed to the ‘Chicago School’. 

138 By ‘real’ I mean that the choice is based on adequate information. 

139 The argument here is that clients have a ‘moral right’ to view professional services, such as legal 
services, as just another commodity. There is empirical evidence to indicate that ıs in fact how 
‘organizational clients’ tend to view professional services: seo n 135 above. 
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because it is a good in itself).! Yet although the autonomy argument is qualified 
to the extent that the choices made must not harm or jeopardise others’ interests, 
this view does not take us very far. Other interests are almost always harmed.!4! 
Consequently all ‘liberal’ societies recognise that only certain types of 
autonomous, exchange-based choices are deemed valid.!42 In other words, it does 
not necessarily follow that informed clients should be free to make certain 
exchange-based choices if the freedom they seek to enjoy leads to outcomes which 
jeopardise, or are at the expense of, other values (such as the value of having a less 
commercially orientated legal profession). 

The related argument that clients will be protected by market forces also has 
weaknesses, since this is only the case insofar as there exists perfect competition 
(eg clearly defined property rights; no natural monopolies; no barriers to entry; no 
transaction costs and so on).!43 However, in view of the fact that the assumptions of 
perfect competition are rarely if ever found in practice (the so-called ‘market 
failure’ thesis) there are legitimate concerns that the interests of an MDP will not 
always be aligned with the interests of its clients and that consequently the client 
will not always receive the quality of advice they expect or deserve. In particular, 
there may well exist significant information asymmetries which leave the 
consumer in a vulnerable position. Although such problems exist even where the 
consumer purchases what are called ‘search’ good (eg goods whose value/quality 
can be ascertained in advance, such as accommodation or catering services), the 
problem is particularly acute in relation to what are known as ‘credence’ goods, 
which are difficult or expensive to judge both before and after purchase. Given that 
the purchase of professional services are best characterised as credence goods — in 
that consumers of professional services are essentially purchasing the specialised 
skill and knowledge of the professional adviser, the quality of which is difficult to 
assess!“ — such consumers will be especially vulnerable and are unlikely to be able 
to tell whether they have been treated fairly by the MDP. Although clients can rely 
on reputation to overcome information problems,!*5 this is not always reliable. }46 
Even leading firms with excellent reputations and branding potential act in a lax 
manner at times, as Arthur Andersen’s high profile involvement in both the Enron 
and WorldCom affairs illustrates.147 

Finally, the claim that some abuses should simply be accepted because they are 
too costly to eradicate is open to challenge on the basis that the terms ‘cost’ and 
‘benefit’ are defined in an overly narrow way, ignoring difficult to quantify, yet 
important, costs and benefits (eg in our context, relating to such matters as 
confidence in or respect for the legal profession and the general administration of 
justice).148 What is more, this crude utilitarian calculus ignores the fact that law is 
about notions of justice rooted very often in single instances, rather than issues of 
cost based on the general as opposed to the particular.149 





140 See Kellner, n 75 above. 

141 A major dilemma here is, of course, determing which harms are legitimate and which are not. 

142 See J. Gordley, ‘Equality in Exchange’ (1981) 69 Califorma Law Review 1587 1617-1625. 

143 See n 41 above, 132. 

144 See CEA. Goodhart, “What is the Purpose of Regulating Financial Services?’ mimeo (London: 
London School of Economics, 1986) 18-21. 

145 See n 135 above, 564-566. 

146 See Fox, n 5 above, 1101. 

147 See also KPMG’s controvermal involvement in the Xerox saga, n 21 above. 

148 See generally n 99 above. 

149 In any case, the position adopted by the Chicago School is almost certainly politically unacceptable. It 
is widely recognised that politicians who focus on overly narrow issues of cost at the expense of 
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Concerns relating to independence and conflicts of interest are, however, not the 
only difficulties posed by the formation of MDPs. Perhaps the most significant 
worry is that former client confidences will not be properly maintained.'*° And 
where the information is not merely confidential but also privileged, issues arise 
which pertain to the proper administration of justice.!5! There is, for example, a 
public interest in ensuring that those who relay information in confidence to a legal 
advisor (or someone owing similar duties) feel sure that the information will 
remain secret and that no action will be taken which jeopardises — or appears to 
jeopardise — the integrity of the confidence reposed.!°? Legal rules which do so 
will, in turn, help ensure ‘a free and full exchange of information essential for the 
conduct of legal affairs’.!53 Clearly, such a view puts a high premium on 
‘traditional standards of probity and the appearance of probity’ 154 

These difficulties have already surfaced in the context of the recent spate of law 
firm mergers and are likely to be of continuing significance in the run up to the 
formation of MDPs. In view of the volume of business which is at stake, it comes 
as no surprise that the biggest market players have preferred to strike their own 
balance in relation to these concerns. With experience in protecting client 
confidences and with vested interests in maintaining their international reputations 
for probity, they claim to be best placed to resolve potential problems. Specifically, 
the argument is made that market-based solutions — such as Chinese walls, whether 
between departments or within departments, ad hoc or permanent — enable firms to 
secure economic benefits without imperiling former client confidentiality or indeed 
any wider public interest concerns. 

The logic of this argument has an undeniable appeal: legal rules which are 
antagonistic to the formation of MDPs are open to the objection that they are 
antiquated since they fail to reflect commercial reality and serve only to impose 
unwarranted costs on firms and on society. Support for this view comes not only 
from influential elements within the accounting profession, but also from some 
academic commentators,}55 and even some members of the Court of Appeal, 


notions of justice or equity can very quickly get themselves unelected. See G.P Shultz and K W. 
Dam, ‘Economic Policy Beyond the Headlines’ The Portable Stanford (Stanford. Stanford Alumni 
Association, 1977) 3 ‘Most politicians will nod to efficiency, but it is usually little more than a nod. 
The drummer that the politician marches to is equity.’ (quoted in W.W. Hogan, Equity and Efficiency 
(Putnam, Hayes & Bartlett Economic Management Counsel, 1988) 1. 

150 The Big Foor firms have already found themselves embroiled ın this issue. See for example Prince Jefri 
Bolkiah v KPMG [1999] 2 AC 222 (hereinafter Bolkah), where Lord Millett discussed the nature of the 
former chent confidentiality problem: ‘Where the coart’s intervention 1s by a former client ... [t]he courts 
jurisdiction cannot be based on any conflict of interest, real or perceived, for there is none. The fiduciary 
relationship which subsists between solicitor and client comes to an end with the termination of the 
retainer. Thereafter the solicitor has no obligation to defend and advance the interests of bis former client. 
The only duty to the former client which survives the termination of the client relationship 1s a continmng 
duty to preserve the confidentiality of the information imparted during its subsistence’ (235). 

151 See also n 111 above, 134. 

152 See Bolkiah 236, per Lord Millett See also n 95 above, 259-262, where it is recognised that there are 
limits on this principle, smce if taken too far ıt could lead to social harm. 

153 Russell McVeagh McKenzie & Co v Tower Corporation [1998] 3 NZLR 641 at 665 per Thomas J 
(dissenting). Although most clients probably do not have as their first concem client confidentiality 
when they relay confidential information to a professional intermediary, as Mitchell says, this is 
probably ‘because it is assumed that confidences are [indeed] protected’: see A.D. Mitchell, ‘Chinese 
Walls in Brunei: Prince Jefri Bolkiah v KPMG’ 243 254 (footnote 64, and material cited therein). 

154 See F.M.B. Reynolds, ‘Solicitors and Conflict of Duties’ (1991) 107 LQR 536 539 (emphasis added). 

155 See Mitchell, n 153 above, 254: ‘It 1s submitted that the balance adopted by the Court of Appeal [in 
Bolkiah — which was favourable to KPMG] better reflects modern day realites’, and J. Griffiths- 
Baker, ‘Further Cracks in Chinese Walls’ (1999) NLJ 162 at 175 Gn the context of law firms): ‘Given 
the creation of mega-firms and the complexities of modern day practice, what other options are 
realistically available?’. 
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including the Master of the Rolls, Lord Woolf.!% Similarly, legal rules which are 
overly strict might too readily be employed to ‘conflict out’ or ‘disqualify’ firms 
and restrict a client’s right to choose his or her preferred legal representative. 157 
Furthermore, it can be argued that judicial antipathy towards Chinese walls is at 
odds with statutory endorsement of these arrangements, as is the case in the 
financial services sector.158 

However, leaving client confidentiality issues to be resolved by the market and 
market-based solutions, such as Chinese walls, is problematic, as the recent House 
of Lords decision in Prince Jefri Bolkiah v KPMG?!” illustrates. In Bolkiah, which 
involved the provision by accountancy firm, KPMG, of litigation support services 
akin to those provided by solicitors,!© their Lordships held that ad hoc Chinese 
walls within a single department were ineffective to maintain former client 
confidences, since there remained a ‘real’ risk that confidential information would 
seep. Accordingly, they granted an injunction to restrain KPMG from continuing to 
act in the disputed investigation. Laddie J’s recent ruling in Young and others v 
Robson Rhodes (a firm) and another,'®! does admittedly challenge this reading of 
the case, by suggesting that ‘[t]he crucial question is [whether the] barriers [will] 
work ... [and not] whether they were created before the problem arose or are 
erected afterwards’.!©2 Yet while this offers a glimmer of hope to those who desire 
a more prominent role for the ‘wall’ technique,! I would argue that Laddie J’s 
remarks are out of step with the tenor of Lord Millett’s dicta and are probably best 
confined to the particular facts of that case.! Although both decisions involved 
accountancy firms, it is clear from the forensic nature of the work undertaken in 
each, and the principles of law which the judges applied, that the rulings have far- 
reaching implications for the formation of MDPs which seek to rely on Chinese 
walls to resolve problems associated with former client confidentiality. And while 
it is difficult to disagree with the suggestion that modern solutions should be 
fashioned for modern times, the proposition that commercial practice ought to 
dictate the content of legal rules is open to challenge: society will not necessarily 
be best served by rules which are designed to facilitate market developments. 


156 Prince Jefri Bolkiah v KPMG, (CA): ‘To continue an injunction [against KPMG] would be to set an 
unrealistic standard for the protection of confidential information which would create impediments in 
the way ... large international firms conduct theur practice which are not justified.’ (Otton LJ 
concurring, Waller LJ (Lexis). 

157 Re a Firm of Solicitors [1992] 1 QB 959 at 974: ‘the choice of solutions open to the public should not 
be unduly and unnecessarily hampered’ (per Stanghton LJ, dissenting). See also, Griffiths-Baker, n 
155 above. 175, and n 154 above, 537. 

158 See the Fmancial Services and Markets Act 2000, s 147 (endorsing ‘control of information’ — 
otherwise known as Chinese wall — miles). See also, Financial Services Authonty’s, Conduct of 
Business Sourcebook (applicable to authorised firms conducting ‘designated investment business’) 
Rule 2.4 (‘Chinese walls’) and Rule 7.1 (Conflict of interest and material interest). 

159 [1999] 2 AC 222. For an analysis of the case, see n 134 above (and sources cited therein). 

160 Some of the information obtained by KPMG was likely to have attracted litigation privilege, albert not 
solicitor chent privilege, and it was conceded by KPMG that an accountant who provides litigation 

services of the kind which were provided to Prince Jefn had to be treated in the same way as a 
solicitor. See Bolkiah 234. 

161 [1999] 3 All ER 524. 

162 Ibid at 539. 

163 See, for example, City Disputes Panel, Review of Conflicts and Duties m Relation to Confidential 
Information (London, Apol 2000) para 10.8 For further endorsement of Laddie J’s approach ses 
Halewood International Ltd v Addleshaw Booth & Co [2000] Lloyd’s Law Reports 298, per 
Neuberger J, discussed in H. McVea ‘‘‘Ad Hoc” Chinese Walls’ (2002) 2 Journal of Corporate Law 
Studies 25. 

164 Seo n 134 above, 382-385. 
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The Big Five (now Four) accountancy firms have played a key role in the 
development of MDPs. However, the Enron, WorldCom and Xerox affairs — and the 
conflict of interest issues they have raised — have undoubtedly tarnished the repu- 
tations of these elite players and have in turn placed a question mark over the future 
development of professional practices offering a range of different professional 
services. Yet while these scandals are almost certain to lead to a restructuring of the 
accountancy profession both in the UK and US, involving a more tightly regulated 
independent audit regime, such changes are unlikely to derail the evolutionary drift 
towards MDPs. The philosophical forces underpinning the formation of these one 
stop providers are part of a global trend towards deregulation,!® embodying the idea 
that the public interest is best served by the dismantling of barriers which stifle 
competition, impede efficiency and restrict consumer choice. In many ways this trend 
is as much a response to, as it is a cause of, the unravelling of what has been described 
as the ‘traditional’ concept of professionalism, rooted in public service and 
collegiality. Market ideology has moved in to fill the vacuum left by the public’s 
disillusionment with, and growing distrust of, professional service providers. And 
central to the ‘deregulatory vision’ is the idea that if the consumer benefits outweigh 
the consumer costs, then MDPs will be in the public interest. 

However, there is little convincing empirical evidence which demonstrates that 
MDPs are sought after by clients; that they will result in significant efficiencies; or 
that the relative substitution of market controls for professional codes of conduct 
will ultimately improve the lot of most consumers of legal services. The evidence, 
such as it is on all of these points is at best speculative. Despite the fact that the 
leading accountancy firms have sought to justify the formation of MDPs by 
reference to a set of claims rooted in consumer demand and consumer benefits, 
there is every reason to suspect — especially in the light of recent high profile 
auditing scandals — that they are in fact driven by baser motives inspired by self- 
interest and governed by the desire for growth, turnover, and size. 

The paradigm upon which this deregulatory movement is based — that unfettered 
competition promotes consumer welfare — for all its elegance, simplicity, power, 
and rhetorical appeal, is ultimately unconvincing. Under this vision, legal services 
are conceived of in largely, if not exclusively, private terms. This ignores the larger 
public dimension upon which a proper conception of the provision of legal services 
— despite its drawbacks — ultimately rests.!©’ How the legal profession responds to 
the formation of MDPs will have an enormous impact on the way in which the 
profession views itself and the way in which it is perceived by the general public. 
My prediction is that the untrammelled pursuit by firms of the profit maximising 
objective, which the formation of MDPs entails, will exacerbate rather than 
alleviate the existing power imbalances within society, and impoverish rather than 
enrich the quality of our legal services. In short, while the formation of MDPs 
which are dominated by the Big Four is likely to prove advantageous for some 
consumers, their development is likely to prove harmful for others; and perhaps 
more importantly, is likely further to undermine society’s faith in a legal profession 
committed to a higher goal than its own commercial self-interest. 


165 See Dezalay, n 19 above, 793. 

166 See Paterson, n 19 above, 140. See also R.G. Pearce, “The Professionalism Paradigm Shift Why Discarding 
Professional Ideology Will Improve the Conduct and Reputation of the Bar’ (1995) 70 NYUL Rev 1229 

167 See n 92 and accompenying text. 
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Prosecuting Domestic Violence without Victim 
Participation 
Louise Elfison* 


This article explores the evidential challenges victim withdrawal presents in 
domestic violence cases. More spectfically it examines innovative measures taken 
in the United States to overcome problems of proof typically associated with 
domestic violence prosecutions. These evidentiary initiatives have facilitated a 
shift towards so-called ‘victimless’ prosecution in the context of domestic violence 
which dispenses with victim participation. Drawing upon a ‘freedom model’ of 
criminal justice, this article examines whether recent developments in the United 
States might be emulated as a means of addressing the high rate of attrition in 
domestic violence cases in England and Wales. 


As long as the investigation and the prosecution focus on the victim, cases will be 


inadequately investigated and prosecutors will fail to win convictions in large numbers 
of cases.} 


Complainant withdrawal presents prosecutors in England and Wales with formi- 
dable challenges in domestic violence cases. In one recent study as many as 46 per 
cent of victims withdrew their support for a prosecution following an initial 
complaint.? Others estimate a significantly higher withdrawal rate. In England and 
Wales, complainant withdrawal in the context of domestic violence appears to have 
an almost singular effect; namely, discontinuance. Research to date suggests that 
police and prosecutors rarely proceed with cases without a co-operative 
complainant. With regards to police decision-making, Hoyle, for example, found 
that the wishes of the victim not to proceed were crucial in the decision not to 
charge, even in very serious cases. She reports that it had become an almost 
inviolable working rule that victim withdrawal marked the end of a case.3 Similarly, 
the main reason for discontinuance by Crown Prosecutors was a victim’s with- 
drawal of support after a case had been sent for prosecution. Cases without a co- 
operative victim were classified as ‘unprosecutable’ and ‘unwinnable’.4 Research 
by Cretney and Davis paints a similar picture. The researchers found that 
prosecutors would generally only proceed if the complainant was committed to the 
prosecution process, even in respect of very serious assaults.5 They conclude: ‘As 
far as ‘‘domestic’’ violence ... [is] concerned, the low conviction rate is a direct 
result of victims’ inability or unwillingness to make a formal complaint or to give 
evidence when called upon to do so’.6 This has remained true following the 
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their valuable comments on an early draft of this article. 


1 C. Gwinn, Toward Effective Intervention: Trends in the Criminal Prosecution of Domestic Violence 
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extension of the compellability provision to married partners (section 80 Police and 
Criminal Evidence Act 1984).’ In 1998, the CPS Inspectorate published a thematic 
review of the prosecution of domestic violence cases.’ The review body found that 
in over 75 per cent of cases where the complainant withdrew her support for the 
prosecution the case was terminated as a result. Available evidence would thus 
suggest that the ‘wishes’ of the victim are a principal driving force shaping the 
prosecution of domestic violence in England and Wales. The prevailing approach 
can be termed ‘complainant-reliant’; in the absence of a co-operative complainant 
the most likely outcome is discontinuance.’ 

This article explores the evidential challenges victim withdrawal presents in 
domestic violence cases, while recognising that a sizeable number of such cases 
are in fact terminated on public interest as opposed to evidential grounds. More 
specifically it examines innovative measures taken in other jurisdictions to 
overcome problems of proof typically associated with domestic violence 
prosecutions. In the United States prosecutors have responded to the problem of 
complainant withdrawal by adopting an approach that is less complainant- 
dependent. A number of states have gone as far as to implement novel measures 
designed to facilitate the prosecution of domestic violence without the 
participation of the alleged victim; so-called ‘victimless’ prosecutions. In other 
words, prosecutors have begun to treat cases as though no victim were available to 
testify, conducting cases in a similar manner to that which they conduct murder 
trials. According to reports, for example, the majority (around 70 per cent) of 
domestic violence prosecutions in San Diego, California, proceed without the 
participation of the alleged victim with a high level of success. This challenges the 
widespread view that the probative burden in domestic violence cases cannot be 
satisfied without the victim’s testimony.!0 Among the measures introduced to 
facilitate victimless prosecution are specialised evidential rules in domestic 
violence cases and the development of enhanced evidence gathering techniques 
and procedures. This article examines these evidentiary initiatives and considers 
whether they might be emulated as one means of addressing the high rate of 
attrition in domestic violence cases in England and Wales. Such an examination is 
timely given the recent publication by the Crown Prosecution Service of a revised 
policy for the prosecution of domestic violence.!! The document reportedly signals 
an increased willingness to prosecute domestic violence cases even when the 
victim may be opposed to such a course. 

Crime control and due process models of criminal justice provide an inadequate 
evaluative framework in this context. Packer’s models essentially have little to say 
about victims of crime and provide no guidance on the central question raised by 
‘victimless’ prosecution; namely, whether prosecutions should proceed in the 
absence of victim endorsement.!3 More generally, due process and crime control 





7 A. Cretney and G. Davis, ‘The Significance of Compellability in the Prosecution of Domestic 
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(2000) 40 Brittsh Journal of Criminology 14. 

10 A view asserted by, for example, Cretney and Davis See n 6 above, 172. 

11 Crown Prosecution Service, CPS Policy on Prosecuting Cases of Domestic Violence (London: Crown 
Prosecution Service, 2001) 

12 Crown Prosecution Service Press Release, Zero Tolerance for Domestic Violence 28 November 2001 
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models identify competing values within the process and alert us to their 
irreconcilability but do not provide an acceptable normative framework within 
which to weigh competing claims.'* The principled rights approach’ also offers 
limited assistance in this regard as it is far from clear what if indeed any rights 
victims can legitimately claim with regard to the decision to prosecute beyond a 
vague right to receive information and to be treated with due respect and dignity.16 
The European Convention on Human Rights, for example, provides no guidance 
on how prosecutors should balance the victim’s interests with other concerns. A 
more promising analytical framework is provided by the ‘freedom model’ 
proposed by Sanders and Young.” In the barest terms, the model holds that the 
overriding goal of criminal justice should be the maximising of freedom (of 
victims, suspects and communities at large). When deciding between competing 
aims and interests of the kind typically raised in domestic violence cases, the 
freedom model essentially provides that those likely to enhance freedom most 
should be prioritised. !8 This article examines whether the victimless prosecution of 
domestic violence can be supported on this basis. 


Discontinuance and evidential sufficiency 


Before exploring the emergence of victimless prosecution in the United States, this 
section provides a brief summary of some of the evidential problems that confront 
prosecutors in England and Wales when domestic violence complainants withdraw 
their support. The focus is thus on those reported cases that reach the CPS having 
survived the initial police filtering process. 

In England and Wales the Crown Prosecution Service is responsible for the 
review of criminal proceedings. The criteria Crown Prosecutors apply when 
determining whether to proceed with a prosecution are contained within the Code 
for Crown Prosecutors (the Code) and essentially take the form of two distinct 
tests. Crown Prosecutors must first consider whether there is sufficient evidence 
for a realistic prospect of conviction (evidential test), and must then consider 
whether a prosecution is needed in the public interest (public interest test). The 
tests are sequential so when a complainant withdraws her support for a prosecution 
and refuses to testify the prosecutor must first determine whether there is sufficient 
evidence to support a realistic prospect of conviction notwithstanding the absence 
of her testimony. Research suggests that in many cases there will be insufficient 
evidence to proceed. Specifically research points to an overly narrow focus on 
domestic violence victims as an evidential resource at the investigative stage of the 
criminal process. As explained below, this limits the evidence potentially available 
to prosecutors and can indirectly serve to deny victims’ prior statements evidential 
status within criminal proceedings. 


14 See A Sanders and R. Young, Criminal Justice (London: Butterworths, 2000) 51. 
15 A. Ashworth, The Criminal Process (Oxford: OUP, 1998). 
16 See EU Council of Justice and Home Affairs Ministers, Council Framework Decision of 15 March 
2001 on the Standmg of Victms m Crimmal Proceedings. 
17 n 14 above, 51. 
18 The tem ‘freedom’ 18 kept deliberately loose and unspecific. This, Sanders and Young explam, is to 
down 
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Recent studies indicate limited police efforts to ‘construct’ a case in response to 
domestic violence complaints beyond a victim’s initial statement. For example, 
Hoyle conducted a study of police decision-making in nearly 400 domestic 
violence cases and found that police effort in finding or generating evidence varied 
significantly across cases.!? In some cases Hoyle reports that officers at the scene 
failed to conduct a thorough investigation and frequently failed to follow cases up. 
Hoyle cites instances where officers could have interviewed potential witnesses, 
returned the next day and sought corroborative evidence, or arrested the suspect in 
the hope of securing a confession but failed to do so. For example, when women 
had no visible injuries they were routinely asked to contact the police the next day 
if bruising appeared. According to Hoyle, women rarely made further contact with 
the police when the ball was left effectively in their court. Significantly, Hoyle 
reports that any indication on the part of an alleged victim of domestic violence of 
an unwillingness to co-operate would often signal the end to any investigation. 
Only occasionally did an officer make great efforts to continue with a case after the 
victim had decided to withdraw. 

Traditional explanations for apparent police ambivalence have cited a lack of 
sympathy for domestic violence victims rooted in police misogyny, sexist attitudes 
and concepts such as the ‘undeserving’ victim. More recent studies have, 
however, moved away from simple ‘police blaming’ and have examined the range 
of structural, organisational and social factors that influence police decision- 
making in this area. Hoyle for example explains the failure to conduct a more 
thorough investigation in terms of the ‘working rules’ that guided officers’ 
decisions in domestic disputes. These working rules were primarily based on 
perceptions regarding the ‘reliability’ of domestic violence victims and the 
likelihood of the CPS proceeding with a prosecution once a victim had withdrawn 
her support. There was a perception that prosecutors would rarely proceed without 
a co-operative complainant and domestic violence victims were generally viewed 
as undependable and even hostile. These working assumptions effectively 
dissuaded officers from making the effort required to secure sufficient evidence 
for a prosecution. According to Hoyle, 


Police officers often referred to the difficulties inherent in achieving a successful 

prosecution, particularly for a crime of violence. They argued that they wanted to secure 

the victim’s commitment to such action before they used scarce resources in preparing a 

case for the prosecution. In practice they never attempted a prosecution when the victim 

withdrew her statement, even where there was corroborative evidence.?! 
For example, one officer asked whether a suspect had confessed explained: ‘Most 
of the time in these cases we don’t waste much time interviewing the bloke 
because she’s [the victim is] bound to withdraw and then it’ll go nowhere.’ 
Another added: ‘They [arresting officers] don’t go flat out for confessions in these 
cases because they know these women will withdraw and once she pulls out CPS 
won't want to know.’ In other contexts the questioning of suspects has conversely 
been identified as a central investigative strategy of the police. 

Cretney and Davis in their study similarly found that investigating officers 
attached considerable importance to the victim’s commitment to criminalisation, not 





19 n 3 above. 

20 n 3 above, 7. 
21 n 3 above, 152. 
22 n 3 above, 165. 
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only in domestic violence cases but in assault cases generally.“ This they attributed 
in part, like Hoyle, to the difficulties intrinsic in achieving a conviction for crimes of 
violence. According to Cretney and Davis, police culture, especially among the 
lower ranks, militated in many cases against the expenditure of time and resources 
where a successful prosecution was deemed unlikely. Significantly, the chances of a 
conviction were perceived by officers (correctly in Cretney and Davis’ view) to 
hinge on the availability of the victim as an evidential resource at trial. The overall 
result is scant evidence beyond the victim’s original statement. This has clear 
implications when the victim later retracts her statement and refuses to testify at trial. 
Anticipation of victim withdrawal and discontinuance can be seen to prompt a police 
response that promotes that very outcome. Seemingly unheeded is the fact that 
prosecutors might be more inclined to proceed with a case if the police broadened 
their approach and concentrated efforts on securing corroborative evidence. 

Determinations as to the use that can be made of victim’s initial statement in 
criminal proceedings are also made in the shadow of the investigative stage of the 
process. The existence of supporting evidence will specifically have an important 
bearing on the admissibility of such a statement under the hearsay rules. When a 
domestic violence victim refuses to testify at trial the hearsay rule will generally 
operate to exclude any prior statement she may have made. The rule applies 
irrespective of the statement’s apparent reliability and importance to the 
prosecution case. An exception to this rule is contained in section 23(3)(b) of 
the Criminal Justice Act 1988. The section essentially provides for the submission 
of a written statement in the absence of oral testimony where the witness is in fear 
or kept out of the way. The statement in question must have been made to a police 
officer or some other person charged with the duty of investigating offences or 
charging offenders. Provided fear is established to the criminal standard of proof, 
there is no need for the court to inquire into the basis of it. It is enough that a 
witness is afraid and fails to testify as a result. Sections 25 and 26 of the Criminal 
Justice Act 1988 govern the exercise of the trial judge’s discretion to exclude 
otherwise admissible hearsay evidence in the interests of justice. Under section 26 
statements prepared for the purposes of criminal proceedings are not to be admitted 
without leave, which is not to be given unless the court is of the view that the 
statement ought to be admitted in the interests of justice. There is thus a 
presumption in favour of exclusion. The matters to which the court must have 
regard include the contents of the statement; any risk of unfairness to a defendant 
from its admission or exclusion, having regard in particular to whether it is likely 
to be possible to controvert the statement if the person making it does not attend to 
give oral evidence; and any other relevant circumstances. 

Research indicates that the documentary hearsay exception has rarely been used 
in domestic violence trials.” Section 23 has not in Edward’s words proved the 
panacea it was intended to be. One possible explanation for the section’s limited 
use is a typical paucity of supporting evidence. A court may not easily be 
persuaded that it is in the interests of justice to admit a victim’s prior statement 
when that statement is the main or sole evidence against a defendant. This 
explanation finds support in the thematic review of prosecutions in domestic 





23 n 6 above. 

24 Acton Justice, ex p McMullen (1991) 92 Cr App R 98. 

25 See n 2 above; S. Edwards, Reducing Domestic Violence What Works? Use of the Crommal Law, 
Policing and Reducing Conme Briefing Note (London: Home Office, 2000). 

26 S. Edwards, Sex and Gender m the Legal Process (London: Blackstone Press, 1996) 207. 
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violence cases conducted by the CPS Inspectorate. The Inspectorate’s report 
published in 1998 states that it is less likely that a court will allow an application 
under section 23 to succeed in a case of domestic violence than it would in other 
types of case. This, it maintains, can be attributed to the typical absence of 
witnesses to the offence. The report acknowledges that it can be difficult to argue 
successfully that it is in the interests of justice to deny a defendant the right to 
cross-examine the only prosecution witness.” Given the existence of clear 
supporting evidence the courts may arguably be more inclined to admit a victim’s 
prior statement under the hearsay exception. 

It may also be noted that the hearsay exception only applies when the declarant 
of the relevant statement does not testify due to fear or being kept out of the way. 
Typically, the term ‘fear’ has been construed narrowly to denote intimidation by an 
accused or his associates. A significant number of domestic violence victims no 
doubt withdraw for fear of retaliatory violence but interviews with women indicate 
that the reasons for withdrawal are wide ranging. Drawing upon interviews with 65 
women Hoyle and Sanders describe victim withdrawal from the prosecution 
enterprise as typically a rational choice made within considerable situational 
constraints and a decision often shaped by an abuser’s controlling behaviours.” As 
well as well-founded concerns for their personal safety? some women did not want 
to end their relationship with a violent partner and this motivated their decision to 
withdraw. In some cases this signified a genuine attempt at reconciliation, in others 
women were fearful of the economic costs of separation given their financial 
dependence on a violent partner or determined to remain in a relationship for the 
sake of the children. Some women found that arrest alone achieved the changes 
they sought rendering prosecution, in their eyes, no longer necessary. Some felt 
that physical separation from the violent partner would be a more productive goal 
and that once they had decided to leave they no longer saw the point in pursuing a 
prosecution. As Cretney and Davis have remarked, ‘Women who have suffered 
repeated abuse may judge that the crucial issue for them is the decision to break 
with their partner. In these circumstances a prosecution may be viewed as a side 
issue, conferring no practical benefit while at the same time bringing further 
exposure to emotional pressure and perhaps physical threat.’ In other studies 
women have cited weak court sanctions and a desire to see their violent partner 
‘treated’ rather than punished as reasons for withdrawal. 

When women withdraw for any reason other than fear as currently construed 
their prior statements remain inadmissible, unless of course the statement comes 
within one of the more obscure common law exceptions to the hearsay rule. This 
restriction fails to reflect the complexity of domestic violence and denies 
prosecutors access to a potentially valuable source of evidence. More generally it 
indicates a lack of creativity in the prosecution of domestic violence in England 
and Wales. This may be contrasted with the range of initiatives introduced in 
recent years to overcome recognised evidentiary obstacles in sexual offence cases, 
particularly in the context of child sexual abuse. 





27 n 2 above, 27. 

28 n 9 above. 

29 One woman interviewed explained: ‘He kept saying that if I went through with the case he’d retaliate 
by getting custody of the kids and burning the house down. He constantly intimidated me until I 
withdrew my statement. I was scared of going to court.’ Another similarly stated: ‘He head butted me 
because I'd given a statement so I withdrew it. I didn’t tell the police why I was withdrawing — I felt 
that I was in a no-wm situahon’, n 9 above, 24. 

30 A. Cretney and G. Davis, ‘Prosecuting Domestic Assault. Victim Failing Courts, or Courts Failing 
Victims?’ (1997) 36(2) The Howard Journal 146 155. 
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Prosecutors do of course have the option of compelling a victim to testify against 
her wishes. Studies however indicate that prosecutors rarely adopt this course. 
Hoyle suggests that prosecutor reluctance stems from genuine consideration for the 
harm that compelling a witness to testify might have on a witness.?! It is however 
clear that evidential considerations pertaining to the likely reliability and 
credibility of victims play a part. When applying the evidential criteria prosecutors 
are required to consider whether a prosecution witness is likely to come up to proof 
in court. Crown Prosecutors interviewed by Hoyle explained the difficulties 
inherent in proceeding with a case largely dependent on a reluctant victim’s 
courtroom testimony. Responding to claims made by police officers that 
prosecutors invariably rejected cases when the victim withdrew her statement 
one prosecutor admitted: 

They’re right — with hostile witnesses it’s very hard to get much from a magistrate. With no 

witness there’s no offence with most domestic violence cases. They have to select the strong 

cases because we couldn’t cope with dealing with them all and the weak ones would be 

thrown out by the magistrate. 
Another stated: ‘We can’t take on a case without a witness. If she won’t make a 
complaint or withdraws it will go nowhere. We shouldn’t waste time with hostile 
witnesses. The police are right to sift the cases — they shouldn’t send us rubbish. If 
there’s no victim, there’s no evidence — that’s it!’. The Crown Prosecution Service 
Inspectorate similarly reached the conclusion that a compelled witness was likely 
to become hostile to the prosecution and either refuse to testify, or give an account 
that undermined the prosecution case.? Overall, mandated participation is an 
unattractive proposition for prosecutors. 

Research thus suggests that reliance on victim support in domestic violence 
cases in England and Wales is such that victims effectively exercise a power of 
veto over the prosecution process. The following section looks to the United States 
and explores innovations in the law of evidence and policing methods that have 
facilitated deviation from a complainant-reliant approach. These initiatives 
combined have, according to reports, encouraged a trend towards ‘victimless’ 
prosecution that dispenses with victim participation. 


Facilitating ‘victimless’ prosecution 


Enhanced evidence gathering 


A decisive development in the prosecution of domestic violence in the United 
States has been a shift from so-called ‘victim-based’ policing towards what may be 
described as ‘evidence-based’ policing and the adoption of specific evidence- 
gathering techniques. San Diego has been at the forefront of developments and has 
provided a model for the police departments of other counties. 

The San Diego Police Department has one of the largest specialised Domestic 
Violence Investigations Units of any major law enforcement agency in the United 
States.34 The unit was formed in 1992 following the establishment of the San 





31 n3 above, 169. 

32 ibid 180. 

33 n 2 above, 27. 

34 R Lazar-Paley, “The San Diego Police Department’ s Domestic Violence Unit’ (2000) 11 Journal of 
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Diego County Task Force on Domestic Violence in 1989. The Task Force was and 
remains committed to prosecuting cases of domestic violence without requiring 
victim participation. In 1990, all San Diego County Law Enforcement Agencies 
adopted a new Domestic Violence Law Enforcement Protocol for handling 
domestic violence incidents. The protocol provides for consistency for the 
investigation and prosecution of domestic violence cases. The County-wide 
protocol is designed to shift the focus in domestic violence cases to proving the 
case with or without the victim’s co-operation whenever possible. 

To this end police officers receive training on how to prepare for ‘evidence- 
based’ prosecution.» Officers are specifically advised to investigate domestic 
violence crime with the assumption that the victim will be unable to participate in 
any subsequent trial. Recognising that the initial investigation at the scene of an 
alleged incident will be crucial in all instances, investigating officers are 
encouraged to make a case as strong as possible by using the ‘first golden hour’ 
to gather evidence. As part of this strategy officers are advised in all cases to 
conduct separate interviews with the alleged victim and suspect on arrival at the 
scene and to identify and interview any possible witnesses including children and 
neighbours. Specific advice is provided on the most appropriate interrogative 
techniques when questioning a domestic violence suspect following arrest. The 
overarching aim is to obtain a confession or at least to elicit and record any 
damaging admissions for future use in criminal proceedings. At the scene officers 
are directed to take photographs of the victim, suspect, the setting and any weapon 
used as a matter of routine and impound evidence such as bloody clothing and 
damaged property. The San Diego Police Department now equips each of its squad 
cars with Polaroid cameras for this purpose. Prior to the adoption of the Domestic 
Violence Law Enforcement Protocol, Casey Gwinn, City Attorney in San Diego, 
reports an ambivalent police response to domestic violence incidents, resulting 
often in inadequate investigation and a lack of ‘bankable’ evidence: 


The handling of domestic violence cases in San Diego in early 1986 was similar to most of 
the country. Police officers were required to write reports but little else was mandated or 
encouraged. Prosecutors regularly dismissed cases if the victim refused to ‘press charges’ or 
‘prosecute’. The familiar question ‘do you want to press charges?’ was asked of victims in 
virtually every case. The answer often dictated what type of action the officer would take 
and what kind of energy would be expended in the handling of the case. ... The standard 
police report was 2-3 paragraphs and rarely were witness statements or photographs 
included. 
To help law enforcement in gathering evidence at the scene, the San Diego police 
department, alongside police departments in other counties, has introduced a 
‘standard reporting’ or ‘supplemental evidence-gathering’ form for officers to 
complete when called to an alleged incident of domestic violence. The purpose of 
the form is to ensure that necessary evidence is collected and documented so that 
abuse can be substantiated. Essentially the form acts as a checklist, reminding 
officers what specific types of evidence they need to gather and secure. The 
standard reporting form used by the San Diego police department, for example, 
prompts officers to describe the physical and emotional condition of the alleged 
victim. The form contains diagrams of two human bodies, one female, one male, 


35 See generally J. Kuriansky (ed), Assessing Justice System Response to Violence Against Women: A 
Tool for Law Enforcement, Prosecution and the Courts to Use in Developing Effective Responses 
(1998) <http-//www.met.police.uk/enoughisenough/pdfs/legal/assees_justice pdf>. 

36 n 1 above. 
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and officers are required to indicate the location of any injuries. Investigating 
officers are also asked to document the physical condition of the suspect and note 
his demeanour at the relevant time. If medical attention has or will be sought this is 
to be recorded on the form including the details of relevant medical personnel. 
With this information medical practitioners may be asked to testify, if needed. In 
terms of physical evidence officers are required to record whether photographs 
have been taken of the alleged victim and suspect as well as any weapon used in 
the alleged assault. Officers are, moreover, to note whether weapons have been 
impounded. Another section of the form requires details of any witnesses who were 
present at the time including any children present and whether statements were 
taken. The standard reporting forms of other police departments are broadly similar 
to the San Diego model except some contain a section on post arrest information 
which requires officers, inter alia, to record whether follow up photographs were 
taken of the victim two to four days later. This acts as a useful reminder to gather 
additional evidence that may be helpful to the prosecution. Victims are asked to 
sign the completed forms and the act of signing also grants a release of medical 
records to law enforcement agents. 

The adoption, inter alia, of ‘evidence based’ police investigation in domestic 
violence cases has reportedly led to the successful prosecution of increased 
numbers of offenders in San Diego. Casey Gwinn estimates that nearly 70 per cent 
of filed cases involve uncooperative or absent victims and yet convictions are 
obtained in 90 per cent of cases: 


About 70% of cases are provable without the victim based on 911 tapes, photographs, 
medical records, spontaneous declarations by the victim to the officers, admissions by the 
defendant, neighbor testimony, relative testimony and general police officer testimony 
related to the cases and the subsequent investigation.*7 
McCormick, reporting the findings of an evaluative study of supplemental 
evidence-gathering forms as used in seven counties in Maryland, similarly claims 
that the goal of increasing the number of guilty verdicts was broadly achieved: 


For a three month period in 1994 before the program began, approximately 16.2% of the 
seven counties’ cases were tried. Of those, 71% resulted in a not guilty verdict and 29% ina 
guilty verdict. Then the new program using the supplemental form was implemented on 
January 1, 1995. For the same three-month period in 1995, 16.8% of the cases went to trial, 
only a slight increase over 1994. Significantly, however, 65% of these cases resulted in a 
guilty verdict, an astounding improvement.*® 
The statistics surrounding victimless prosecution are based on limited empirical 
evaluative research and must accordingly be regarded with caution. Nevertheless, 
the correlation between improved evidence gathering and successful prosecution in 
the absence of a co-operative complainant is predictably clear. 


Introduction of evidential rules 


To compensate for the absence of a complainant’s live testimony in domestic 
violence trials a number of US states have, in addition to ‘evidence-based’ 
policing, introduced evidential rules that allow for the admission of evidence 


37 n 1 above. 
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traditionally excluded in criminal proceedings.>9 Most controversially, some state 
legislatures have introduced rules that authorise the admission of evidence of prior 
domestic violence against other alleged victims to show propensity. When applied, 
previous partners of the defendant have been permitted to testify to prior acts of 
abuse in support of an instant allegation of domestic violence where the 
complainant has been unwilling or unable to appear in court. Other states have 
introduced new exceptions to the hearsay rule to admit into evidence the prior out 
of court statements of an absent complainant. The forms these trial innovations 
have taken are described below. The extent to which these reforms may or may not 
assist in the crafting of indigenous solutions is a matter examined in a later section 
of this article. 


Propensity evidence 


The problem of victim non-cooperation has prompted some states, as stated, to 
amend their Evidence Codes so as to admit evidence of prior acts of domestic 
violence committed against previous intimate partners. California is one such state. 
Section 1109 of the California Evidence Code provides that evidence of previous 
acts of domestic violence against the instant complainant or previous partners may 
be admitted in a current prosecution for domestic violence for the explicit purpose 
of demonstrating propensity and disposition. The rule became effective in January 
1997. Previous admissibility rules prohibited a tribunal of fact from evaluating an 
uncharged bad act on a propensity theory. Jurors could not infer that a defendant 
who had committed a similar uncharged bad act possessed a certain character and 
was therefore predisposed to commit that type of crime. The defendant’s imputed 
character flaws could not, in other words, be used at trial to imply that he had acted 
in conformity therewith. Section 1109 basically establishes a presumption that that 
evidence of prior domestic abuse is probative in domestic violence cases. This 
presumption is balanced with two safeguards: the judges’ discretion to refuse 
admission if the prejudicial effect substantially outweighs the probative value of 
the evidence, contained in section 352 of the Evidence Code, and a ten year time 
limit on the admissibility of prior bad acts. Moreover, the jury is to be directed that 
a finding by a preponderance of evidence that the defendant committed a prior act 
of domestic violence is not sufficient by itself to prove beyond a reasonable doubt 
that he committed the charged offence.*! 

Evidence of prior acts of domestic violence was admissible under the old regime. 
Evidence of prior assaults against the instant victim could be admitted under 
complex exceptions to demonstrate inter alia motive, intent, plan, identity, 
knowledge, res gestae and the absence of mistake or accident. It was not, however, 





39 H. Cohran, ‘Improving Prosecution of Battering Partners: Some Innovations in the Law of Evidence’ 
(1997) 7 Texas Journal of Women and the Law 89. 

40 It may be noted that section 1109 is modelled on Federal Rule of Evidence 413 which basically 
provides for the admission of uncharged sexual misconduct in sexual assault cases to prove the 
defendant possessed the propensity to commit the charged offence. The rule took effect ın July 1995 
and effectively abolished the character propensity evidence prohibition in sexual assault cases. Rule 
413 is similarly subject to a provision allowing for the exclusion of evidence where probative value is 
substantially outweighed by potential prejudicial effect (Rule 403). For discussion see D. Karp, 
‘Evidence of Propensity and Probability in Sex Offense Cases and Other Cases’ (1994) 70 Chicago- 
Kent Law Review 15; A. Orenstein, ‘‘‘No bad men!” A feminist analysis of character evidence in rape 
trials’ (1998) 49 Hastings Law Journal 663. 

41 CALJIC No. 2.50.02 (revised 2000). 
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permissible to use prior specific acts to show conduct in conformity with character. 
Moreover, reports indicate that the courts rarely admitted evidence of prior bad 
acts against other alleged victims. According to Sanctis, the pre-existing 
evidentiary scheme required varying levels of factual similarity between an 
uncharged prior offence and the instant offence before the former could be 
admitted. While acts of domestic violence are similar in concept, Sanctis reports 
that domestic violence patterns involving previous partners rarely met these factual 
similarity requirements: 
Unfortunately, domestic violence is a broad category of crime. It includes physical abuse 
along the continuum from a push to murder, as well as threats of harm to the victim herself, 
her loved ones, her pets and her property. Domestic violence also occurs in a great variety of 
situations. ... Because of the wide variety in the types of abuse and the circumstances giving 
rise to the abuse, it is unlikely that there will be evidence of an uncharged offence of 
domestic violence that is similar, based on its facts, to be admitted under the current 
scheme. 


Even when these conditions were met Sanctis explains that uncharged acts were 
frequently excluded on the grounds that their probative value was substantially 
outweighed by their prejudicial nature. 

Supporters of section 1109 contend that propensity evidence is a potentially 
valuable tool in overcoming typical problems of proof associated with domestic 
violence cases as prior victims are more likely to testify since they are less likely to 
be in immediate fear of the defendant or considering reconciliation. The case for a 
categorical exception to the general prohibition on the admissibility of propensity 
evidence is premised on the particular nature of domestic violence. Specifically, it 
is maintained that the systematic, continual, and escalatory nature of domestic 
violence means that prior acts of abuse had particular probative force that warrant 
specific authorisation for their admission. Drawing upon a radical feminist 
conception of domestic violence, proponents maintain that episodes of domestic 
violence are not ‘expressive’ in the sense of being unconnected episodes of rage, 
loss of control or an inability to manage anger but ‘instrumental’ in the sense of 
being a calculated, purposeful way to control the life of an intimate partner. Acts of 
domestic violence share conceptual similarities as any one act was likely to be but 
a small part of a larger scheme of dominance and coercive control. It is well 
recognised that batterers seldom stop at a single incident and that domestic 
violence usually escalates in both frequency and severity. This makes domestic 
violence an excellent candidate, supporters argue, for an exception to the so-called 
propensity rule. For example, Sanctis maintains that common sense dictates that ‘a 
person with a history of beating his intimate partner stands on very different 
ground than does a person without that history."43 A propensity inference is, she 
states, appropriate given the likelihood of a defendant being falsely accused of 
violent assault by more than one intimate partner: 

First, it is simply unlikely that any one man would twice be the victim of false allegations of 

domestic violence. For example, it is possible that a man would be unfortunate enough to 

have an intimate partner who falsely accuses him of domestic violence because she is mean- 
spirited, mentally ill, or jealous. And it is possible, albeit unlikely, that this women would be 

determined enough to pursue the case through the judicial system. ... As unlikely as such a 

fact pattern 18, however, it is next to unthinkable that a person would suffer such misfortune 


42 L. Sanctus, ‘Bridging the Gap between the Rules of Evidence and Justice for Victims of Domestic 
Violence’ (1996) 8 Yale Journal of Law and Feminism 359. 
43 ibid 388. 
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twice — so unthinkable in fact, that the uncharged act of domestic violence supports the 
much more reasonable inference that these accusations, rather than being fabricated by the 
purported victim, flow directly from the defendant’s actions ... since domestic violence is s0 
under-reported, even one prior act of domestic violence, charged or uncharged, is quite 
probative of a defendant’s guilt.“ 
Supporters cite a study conducted by Pagelow in the United States which indicated 
that 57 per cent of male partners who were previously married were known to have 
been violent to another wife.*5 

Since the passage of section 1109 California courts have permitted juries to infer 
that the defendant had the disposition to commit domestic violence based on past 
incidents of battery.46 In People v Brown the defendant Antoine Maurice Brown 
was convicted of numerous offences resulting from a violent assault on his 
girlfriend.“ Pursuant to section 1109 of the Evidence Code the prosecution 
presented the testimony of two women Brown had allegedly battered in 1994 and 
1996 respectively. Both women, who were previous intimate partners of Brown, 
testified that he had assaulted them causing injury. The jury was instructed that if it 
found that Brown had committed the prior, uncharged offences, it could infer that 
Brown had a disposition to commit offences involving domestic violence.‘8 
Furthermore, if such a predisposition was found, then the jury was allowed to 
infer that Brown ‘was likely to commit and did commit the crimes’ with which he 
was currently charged. The defence’s contention that the evidence was of little 
probative value and highly prejudicial was dismissed by the court and the decision 
upheld on appeal. 

In People v Poplar, section 1109 was used to introduce evidence of prior violent 
assault in a trial for rape.*® Nathaniel Poplar was convicted of the rape of his 
girlfriend. At trial two of Poplar’s former girlfriends gave evidence of prior acts of 
physical abuse pursuant to section 1109. The defence argued that this evidence was 
inadmissible under Evidence Code section 1109 as the section makes no mention 
of rape, only domestic violence. There was it was claimed ‘no logical disposition 
toward committing rape’ based on prior incidents of domestic violence. Moreover, 
the defence contended that the court abused its discretion under Evidence Code 
section 352 in admitting the evidence that was ‘highly inflammatory and far more 
prejudicial than probative’. Rejecting these arguments the California Court of 
Appeal held that the definition of domestic violence encompassed the definition of 
Tape; rape was a ‘higher level of domestic violence, a similar act of control’. The 
evidence of Poplar’s ex-partners was, moreover determined to be ‘extremely 
probative, showing the defendant’s propensity for violence against domestic 
partners’. Accordingly the trial court was found not to have abused its discretion in 
admitting the evidence. Since the passing of section 1109 there have been calls for 
other states including Washington™ and Hawaii’! to follow California’s lead. 
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Hearsay evidence 


Following pressure from prosecutors, courts in the United States have reportedly 
relaxed their evidentiary standards to allow the admission of hearsay evidence in 
domestic violence cases in an increasing range of circumstances. According to 
Adams,*? existing hearsay exceptions most commonly employed in domestic 
violence cases in the US include spontaneous utterances’? and statements 
indicating the victim’s state of mind. These exceptions have, however, been 
described as inadequate for assuring the admissibility of a victim’s initial prior 
statements reporting abuse. Accordingly, some states have been moved to 
introduce amendments to their evidence codes to admit the hearsay statements of 
domestic violence complainants who fail to testify at trial. 

In 1996, the California legislature enacted a new hearsay exception contained in 
section 1370 of the California Evidence Code. The amendment was reportedly a 
response to the verdict in People v Simpson.™ In the trial hearsay statements made 
by Nicole Simpson in her diary and to her friends and family, describing threats 
and physical abuse by her ex-husband, OJ Simpson, were excluded as they failed to 
conform with any of the existing hearsay exceptions.’ The section defines a new 
hearsay exception for a declarant’s hearsay statements narrating, describing or 
explaining the infliction or threat of physical injury upon the declarant by the party 
against whom the statement is offered. This hearsay exception applies when the 
declarant is unavailable to testify as a witness at the trial. No limitations are placed 
on the use of the evidence. 

Supporters contend that the phenomenon of recantation and failure to appear by 
domestic violence complainants presents a special need for admissibility with 
regards to hearsay statements. Beloof and Shapiro, for example, maintain that 
excluding prior statements of domestic violence victims from use as substantive 
evidence creates a high probability that the ‘truth’ will never be presented in court: 

When a victim recants or fails to appear at trial, the victim’s words or actions combine with 

the hearsay rule to exclude the victim’s reliable out of court statements. In turn, exclusion 

results m inadequate or a lack of substantive evidence with which to prove the offence. 

Since the hearsay rule excludes reliable prior statements of the abuse, victim recantation and 

no-show at trial results in failure to charge, dismissal, or acquittal in cases of domestic 

violence.*8 
Moreover, proponents insist that the exception is consistent with other well- 
established hearsay exceptions, as section 1370 like the latter are premised on the 
presumed trustworthiness of the evidence admitted. This contended ‘trust- 





56 In 1995, Orenthal James Simpson was found not guilty of the murders of Nicole Brown Simpson and 
Ronald Goldman. 

57 In the United States, statements made by a complainant shortly after an alleged incident may 
sometimes be admitted under the excited utterances exception to the hearsay rule. 

58 D. Beloof and J Shapiro, ‘Let the truth be told: proposed hearsay exceptions to admit domestic 
violence victims’ out of court statements as substantive evidence’ (2002) 11 Columbia Journa! of 
Gender and Law 1 3. 
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worthiness’ or reliability is claimed by Murphy to stem from the circumstances in 
which such statements are made. She explains that in making a statement relating 
inflicted or threatened abuse complainants frequently run the risk that their abuser 
will discover the report and retaliate. This renders such statements analogous, 
Murphy argues, to declarations against interest which are deemed trustworthy on 
the assumption that most people do not make statements against their interests 
unless the statements are true. In her words, ‘the threat to the declarant’s physical 
well being ensures the truthfulness of the hearsay statement.’*? In a somewhat 
different vein, Beloof and Shapiro argue that admissibility is justified because, 
generalising over all domestic violence cases, a complainant’s prior statement is 
likely to be more reliable than a statement made subsequently in court in the 
majority of cases. They explain that: 
Initial reports of abuse made by domestic violence victims are typically more reliable than 
the victim’s testimony under oath, because the passage of time after the victim’s initial 
report allows the hydraulic pressures of domestic violence to bear down on the victim, 
resulting in recantation and no-show at trial. While out of court statements are generally 
considered an inferior kind of proof, in cases of domestic violence the victim's out of court 
statements are typically a superior form of proof. 


While the new hearsay exception appears to recognise that recantation by 
complainants is typically motivated by reasons unrelated to veracity, the section 
nevertheless lays down strict requirements for admissibility. These are ostensibly 
aimed at ensuring the statement’s relevance and reliability as well as providing 
defendants with an opportunity to meet the statement. The first requirement is that 
the statement narrates, describes or explains the infliction or threat of physical 
injury on the declarant.®! A second key pre-condition is that the declarant be 
‘unavailable’ as a witness by reason of privilege, disqualification, death, illness, or 
other conditions defined in section 240 of the California Evidence Code. These 
include that the court is unable to compel the complainant’s attendance or the 
proponent of the statement has exercised reasonable diligence but has been unable 
to procure the complainant’s attendance. A third requires the statement be made ‘at 
or near the time’ of the infliction or threat of physical abuse. Section 1370 
additionally provides that the statement must be made under circumstances that 
would indicate its trustworthiness.“ Circumstances relevant to the issue of 
trustworthiness include whether the declarant has a bias or motive for fabricating 
the statement and whether the statement is corroborated by other evidence.® The 
statement must also be written, electronically recorded or have been made to a law 
enforcement official® and will only be admissible if the proponent of the statement 
makes known to the adverse party the intention to offer the statement sufficiently 
in advance of the proceedings in order to provide the adverse party with a fair 
opportunity to meet the statement.” Even when all these requirements are met the 
statement may yet be excluded pursuant to section 352 of the California Evidence 
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Code which furnishes judges with a discretionary power to exclude evidence when 
the probative value is outweighed by the undue prejudice it may cause the 
defendant. Despite these restrictions supporters contend that the hearsay exception 
gives prosecutors ‘an invaluable evidentiary tool’ to assist in the continued 
prosecution of an abuser when an alle eged victim of domestic violence recants or 
otherwise withdraws her co-operation. 

Other states including Oregon have followed California’s lead and have 
introduced or proposed new hearsay exceptions modelled on section 1370. The 
exception introduced in Oregon has the advantage of admitting into evidence 
statements screened for sufficient indicia of reliability regardless of the availability 
of the complainant. The same provision has, however, the disadvantage of applying 
only to statements made within twenty-four hours of an alleged incident. 

Before examining the possible merits of the individual measures discussed 
above, the following section considers the potential broader benefits of victimless 
prosecution in the context of domestic violence. It does so, in part, by comparing 
victimless prosecution with the competing model of mandated participation. Each 
approach seeks to overcome the problem of complainant withdrawal and both have 
found support in various US states. The latter is, as the name suggests, premised on 
the mandated participation of the victim. Victims may be subpoenaed to testify 
against their wishes and those who refuse may be held in contempt. 


Potential advantages of victimless prosecution 


One potential benefit of ‘victimless prosecution’ is that it effectively removes 
power and control from the defendant. Supporters of mandated participation have 
claimed the same advantage stating that the defendant is prevented under such a 
system from using his power over a victim to convince her to ‘drop’ any charges. 
This is true, however, it ignores the enduring incentives to use pressure, violence or 
the threat of violence to discourage what may be termed ‘constructive’ 
participation. As previously stated, a compelled but hostile complainant is at best 
an uncertain proposition for the prosecution. The use of coercion by the defendant 
or others to persuade a victim to recant or otherwise revise her account in the 
witness box may well be rewarded within this context. Victimless prosecution not 
only avoids the problem of the recalcitrant complainant but it also eliminates 
incentives for defendants to resort to intimidation for the express purpose of 
deterring her from testifying against him in court. 

Victimless prosecution may also be comparatively Jess burdensome for victims. 
Key objections to mandated participation in domestic violence cases centre on the 
threat to the victim’s autonomy. Critics specifically argue that the state should not 
substitute itself for the batterer by taking control of the woman’s life.” Some have 
argued that forced participation risks re-victimising the victim by subjecting her to 
further coercion at the hands of the state. Mills, for example, asserts that such 
policies are in danger of replicating the emotional abuse endemic in an abusive 
relationship.’! Others have voiced concerns that forcing a woman to participate 
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effectively holds her responsible for stopping the abuse and disempowers her from 
responding to the abusive relationship on her own.” Victimless prosecution may 
attract similar criticism as prosecutions may proceed regardless of the victim’s 
expressed wishes. Prosecuting a case without a victim’s testimony and support is 
however distinguishable from forcing a reluctant or hostile victim to attend court and 
testify against her wishes under the threat of contempt proceedings. The latter clearly 
poses a more potent threat to the victim’s autonomy. Moreover, it gives victims no 
choice but to participate in a process they may well found stressful and intimidating 
and exposes them to an increased risk of retaliatory violence, as stated above. 

A recent recommendation of the Council of Europe identified victims of 
domestic violence as a group especially vulnerable to psychological pressures in 
the courtroom.” Interviews with women support this view. Bennett et al, for 
example, conducted interviews with 49 domestic violence victims and asked them, 
inter alia, to identify what parts of the court system made it harder to follow 
through with pressing charges. The researchers report that many were frightened at 
the prospect of appearing in court and particularly fearful of testifying against their 
abuser.’ Victimless prosecution spares victims the burden of testifying in court 
and may, accordingly, be welcomed by some women. It may be noted that among 
the opinions expressed by a random sample of 47 women interviewed in Hanmer et 
als study was the view that the CPS should place less reliance on women when 
men are prosecuted.’5 Nicola Harwin, national co-ordinator of the Women’s Aid 
Federation of England has also expressed support for victimless prosecution: 


Everyone assumes before the start that the abused women will withdraw; therefore there is 
often little supporting evidence when this happens. This applies to both the police and the 
CPS. The State needs to take on greater responsibility for the gathering of evidence, and take 
responsibility away from the domestic violence survivor. In other countries where more 
evidence is collected (recording of 999 calls, photographs of injuries and damage to 
property, for example), prosecution is often carried forward without her evidence, and this 
has led to an increase in convictions, and reduced homicide rates.76 


Victimless prosecution recognises that complainant withdrawal does not necess- 
arily mean that the woman does not wish a prosecution to proceed; it may simply 
mean that she is unwilling or unable to assume responsibility for the prosecution by 
giving evidence. In some cases it is simply unrealistic to expect a victim, 
regardless of the emotional and practical support on offer, to take the step of 
publicly denouncing her abuser in the context of a state prosecution. In these cases 
victimless prosecution can be seen to reflect the dynamics of an abusive 
relationship and to recognise the psychologically debilitating effects of long-term 
physical, sexual and mental abuse. 

According to some proponents, victimless prosecution can also avoid problems 
considered to be associated with an over-reliance on the victim’s testimony in a 
domestic violence trial. As Hanna explains, these centre on the perceived 
credibility of the complainant: 





72 See E. Schneider, Battered Women and Feminist Lawmaking (New Haven: Yale University Press, 
2000) 184-188. 
73 Council of Europe, Recommendation No. R (97) 13 on Intimidation of Witnesses and the Rights of the 


Defence. 

74 L. Bennett, L. Goodman and M. Dutton, ‘Systemic Obstacles to the Criminal Prosecution of a 
Battering Partner’ (1999) Journal of Interpersonal Violence 761. 

75 J. Hanmer, S. Griffiths and D. Jerwood, Arrestmg Evidence: Domestic Violence and Repeat 
Victimisation Police Research Series Paper 104 (London: Home Office, 1999) 39. 

76 Quoted in n 2 above, 19 


© The Modem Law Renow Linted 2002 849 


The Modern Law Review [Vol. 65 


Although reliance on testimony may be necessary in individual cases, sole reliance on victim 
testimony to prove a crime reinforces the notion that domestic violence is a private matter, 
affecting only the victim. Questions of agency and blame are also more likely to influence 
the outcome of the proceedings if the prosecution focuses exclusively on what the woman 
has to say about what happened. Testimony is subjective narrative; emotional factors often 
color the victim’s story. In court, the woman needs to explain her actions and decisions in 
the relationship in order to prove that her story is credible.” 
According to Hanna, extrinsic evidence is likely to lend greater credibility to 
women’s experiences. This is attributed in part to the general lack of credibility 
that people often ascribe to women’s stories and in part to the cultural myths that 
continue to surround allegations of domestic violence.”* Surprising little empirical 
research has been done on the trial process in domestic violence cases. Hartley is 
among the few to have conducted an analysis of the trial process, focusing on 
defence strategies and themes used in domestic violence cases to challenge the 
credibility of the prosecution case.”? According to Hartley, many of the strategies 
used by the defence manipulate common myths and misperceptions about the 
dynamics of domestic abuse. These include the myths that men with otherwise 
‘sood’ characters do not assault their partners and genuine victims do not delay in 
reporting abuse to the police or family members. Moreover, defence lawyers 
frequently seek to cast doubt on the credibility of complainants by asking them to 
account for their failure to leave a violent relationship. 

When domestic violence trials effectively become a ‘swearing contest’, in which 
the defendant and the victim present competing versions of the same event, Hartley 
suggests that misconceptions about domestic violence are likely to present 
significant obstacles to successful prosecution. Conversely, it is suggested that 
physical evidence such as photographs of injuries is ‘objective and less susceptible 
to the dangers of disbelief and denial’.® In Hanna’s words, ‘it forces the trier of 
fact to make a more rational determination of guilt, a determination that is not 
based on misconceptions and stereotypes about domestic violence and the 
believability of the victim’.®! It may also have the effect of taking the spotlight 
off the victim and placing it where it rightly belongs; namely, on the offender. 
Typically the focus of domestic violence allegations in on the alleged victim and 
the questions most often asked include ‘why does she stay with him?’ and ‘why 
won’t she support a prosecution?’ This is a negative focus as it encourages victim 
blaming and fails to take account of the dynamics of an abusive relationship and 
the formidable pressures that come to bear on victims. With victimless 
prosecutions the questions may become ‘why does he hit her?’ and ‘how can we 
stop him from hitting her?’ Commenting on his experience in the United States, 
Casey Gwinn writes: 

Jurisdictions throughout the country, both urban and rural, are now finding much greater 

success in obtaining convictions and in working with victims once they remove 
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responsibility for the criminal case from the victim. Judges have less of a tendency to focus 

on the actions of the victim when it is clear that she is not the one who decided that the 

prosecution is going forward. Others throughout the interveation process stop asking about 

the victim’s willingness to ‘press charges’ or ‘prosecute’ once they understand that the 

criminal justice system 1s no longer asking these questions.*? 
It is suggested that a shift towards victimless prosecution would also improve 
police responsiveness to domestic violence situations and possibly address the 
continued marginalisation of domestic violence units within forces. Removing 
victims from the equation would specifically eliminate a key source of uncertainty 
and police frustration. The police response is not of course merely shaped by 
evidential considerations. Officers interviewed by Hoyle, for example, were clearly 
influenced by concerns that the criminal justice system was unable to meet the 
needs of many of domestic violence victims and working rules regarding the 
sanctity of the family unit. Nevertheless, officers may be more inclined to 
commit limited resources to an investigation when attainability of a ‘positive 
result’ (successful prosecution) is independent of complainant support. This may 
be attributed to a recognised commitment to crime control values and the 
concordant tendency to view discontinuance as a ‘failure’. For example, Casey 
Quinn notes that prior to the shift towards victimless prosecution, individual 
officers in the San Diego force shunned involvement in domestic violence cases 
since batterers were seldom prosecuted. Police officers, he explains, felt their 
efforts were wasted and many, throughout the system, saw the victim as the reason 
for the never-ending cycle of violence, police intervention, and violence again.® 
Mandated participation also has the advantage of reducing uncertainty but to a 
lesser extent as the prosecution case remains ultimately complainant-reliant, as 
explained above. 

Finally, reports from the United States suggest that victimless prosecution may 
improve conviction rates in domestic violence cases either through successful 
prosecutions or offenders pleading guilty prior to trial when confronted with 
physical evidence including photographs of victims’ injuries. This may serve a 
useful symbolic purpose, sending a clear message to perpetrators that violence 
between intimate partners in private is taken as seriously as violence between 
strangers in public. It would also provide the state with an opportunity to intervene 
in a greater number of cases where dangerous men pose substantial risks to the 
physical safety of their partners or ex-partners and hopefully engage CoUSUCRVELY 
with those men with the aim of changing their offending behaviour. 


Enhancing freedom? 


The ‘freedom model’ of criminal justice provides a useful conceptual framework 
for analysing these proposed advantages. In the words of Sanders and Young the 
model: 
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... Starts from the recognition that the criminal process involves many conflicting values, 
aims, and interests, such as: convicting the guilty; protecting the innocent from wrongful 
conviction; protecting human rights by guarding against arbitrary or oppressive treatment; 
protecting victims; maintaining order; securing public confidence in, and cooperation with, 
policing and prosecution; and achieving these goals without disproportionate cost and 
consequent harm to other public services. While politicians like to pretend that these goals 
are equally achievable, the reality is that choices have to be made over which are to have 
priority, and such choices inevitably express a particular philosophical standpoint. The 
standpoint we prefer establishes the promotion of freedom as the overriding purpose of the 
criminal justice system in a liberal democracy. All of the various interests and goals of the 
criminal justice system can be seen as connected to this underlying goal.87 


Victimless prosecution in the context of domestic violence can specifically be seen 
to promote the freedom of future victims. As Sanders and Young explain, we 
convict violent offenders in the hope that the punishment or treatment consequent 
upon conviction will reduce their propensity to commit crime, and in the 
expectation that censuring their wrongdoing will reinforce everyone else’s law- 
abiding instincts and behaviour. ‘Either way the freedom of past and potential 
future victims should be enhanced through having their fear of crime reduced’ .&8 In 
a similar vein Hanna maintains that prosecution offers at least some hope for 
controlling violence against women and for ultimately reducing the physical injury 
and related social, economic and personal costs caused by domestic violence.®? 
Recent research indicates that these costs are substantial. Studies suggest that one 
in four women experience domestic violence at some point in their lives.” 
Domestic violence is said, moreover, to account for one quarter of all violent 
crime. Relative to victims of other violent crimes victims of domestic violence are 
claimed to suffer a higher degree of physical injury. Women suffer serious 
woundings, broken teeth and fractured bones, burns, concussions, miscarriages, 
severe internal injuries that can result in scars, disfigurement and sometimes 
persistent poor health.9! Psychological ill-effects include depression, suicidal 
feelings, anxiety, panic attacks, irritability, sleep difficulties and low self-esteem. 
In England and Wales, it is further estimated that two women are killed every week 
as a result of domestic violence. Beyond the costs to victims domestic violence is 
recognised to have significant negative effects on so-called ‘secondary’ victims 
including children within the family.’ Studies have also revealed substantial costs 
in economic terms.” 

Victimless prosecution also has the potential to enhance of the freedom of 
individual victims by relieving them of the responsibility of decision-making and 
the recognised burden of participation as well as promising the possibility of 
freedom from further violence. The national organisation Victim Support has long 
expressed the view that victims should be free from the burden of decisions 





completion questionnaire 

91 R. Dobaah and R. Dobash, Violence’ Agatat Wives. a Care Against Patrarchy (Shepton Mallet: Open 
Books, 1980) cited in R. Modey and A. Mullender, Preventing Domestic Violence to Women 
(London: Home Office, 1994) 5. 

92 See M. Burton, ‘Prosecution Decisions in Cases of Domestic Violence involving Children’ (2000) 
22(2) Journal of Social Welfare and Family Law 175. 

93 See E. Stanko, D. Crisp, C. Hale and H. Lucraft, Counting the costs: estimating the impact of 
domestic violence in the London Borough of Hackney (Swindon: Crime Concem, 1998). 


852 © The Modem Law Review Limited 2002 


November 2002] Prosecuting Domestic Violence without Victim Participation 


relating to an alleged offender.™ At the same time victimless prosecution does 
assume prosecution in contravention of a victim’s expressed wishes. This might be 
viewed as a loss of autonomy and a loss of freedom; namely the victim’s freedom 
to make a choice for herself regarding violence in her life. The decision to 
withdraw support for a prosecution following an initial complaint is however 
unlikely to be an autonomous choice. As stated previously, research indicates that 
it is decision often shaped by significant situational constraints and the controlling 
behaviour of a violent partner.” For this reason it is suggested that on balance 
victimless prosecution has the potential to produce a net gain in freedom, though 
this will clearly depend upon the individual circumstances of any given case 
(including the protection afforded suspects). 

Sanders and Young make the further point that providing victims with 
information about ‘their case’ has the potential to increase their freedom by 
‘reducing the pains of secondary victimisation’.* There is, moreover, an 
increasing acceptance that the Crown Prosecution Service should keep victims 
informed as part of the victim’s right to receive information and to be treated with 
respect and dignity at each stage of the criminal process.” Accordingly, the 
decision to proceed against a victim’s wishes is one that must be taken only after 
careful consideration by an experienced Crown Prosecutor following consultation 
with investigating officers and, it is suggested, personal consultation with the 
victim. Only after such a process of consultation will a Crown Prosecutor be able 
to perform the inherently delicate task of weighing the competing public interest 
factors likely to arise in any individual case. 


Lessons to be learnt? 


Returning to specific developments in the United States, it is clear that the 
prosecution of domestic violence without victim participation depends crucially on 
the initial police investigation. In England and Wales there is encouraging 
evidence that police forces are already taking active steps towards improved 
evidence gathering in domestic violence cases. For example, Lancashire and 
Hertfordshire police forces have been piloting the use of Polaroid cameras to 
record victims’ injuries.** Fulham police are also reportedly receiving training on 
enhanced evidence gathering.” Minimum standards for the investigation, inter 
alia, of domestic violence have been issued by Metropolitan police in Special 
Notice 15/00 which states that when dealing with an incident evidence of an 
offence which may negate the need for the victim to provide evidence at court must 
be sought.!© The document lists allegations made by the victim in the presence of 
the accused; evidence of injury sustained by the victim or her emotional state; 
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admissions made by the accused; and forensic evidence as examples of evidence to 
be secured. The use of cameras to record injuries and encouragement of early 
examination of the victim and suspect, where appropriate, by a forensic medical 
examiner is advised, as is the proper preservation of the scene. In correspondence 
with US strategies, officers are moreover directed to take comprehensive 
statements from the victim which contain evidence to support the alleged offence 
and previous incidents of violence or threats of violence by the suspect. This, the 
policy document states, is important for early interviews of the suspect and 
corroboration of the allegation. These initiatives are welcome and appear to have 
attracted some Government support. Speaking at a conference organised by Project 
Adhikar in October 2000, MP Paul Boateng, for example, commented: 
Some police forces are developing the practice of documenting evidence, such as Polaroid 
photographs, at the scene and time of an incident, to reduce the need for dependence on the 
survivor's testimony. Any measures to increase the likelihood of successful prosecutions and 
reduce the stress and strain on individuals who have already suffered are well worth 
investigating. 10! 
Is enbanced evidence gathering sufficient or are new or amended evidentiary rules 
required? As described previously, reform of the law of evidence in the United 
States has essentially taken one of two forms. First, some states have introduced 
specific exceptions admitting into evidence prior acts of physical abuse against 
previous partners to demonstrate propensity in order to compensate for the absence 
of victim testimony. Previous admissibility rules prohibited the trier of fact from 
evaluating such evidence on a propensity theory. In other words, the prosecution 
was not entitled to argue that such evidence showed that the accused had a 
propensity to commit offences that made it likely that that he had committed the 
offence charged. Secondly, some states have introduced new exceptions to the 
hearsay rule to admit into evidence the prior written statements of non-testifying 
domestic violence victims. The following sections examine whether similar 
evidentiary innovations are necessary or desirable in order to facilitate the 
victimless prosecution of domestic violence in England and Wales. 


Propensity evidence 


In England and Wales, the right of the prosecution to adduce evidence in chief of 
misconduct by the defendant on occasions other than that relating to the offence 
charged in order to establish the case against him is governed by the so-called 
‘similar fact’ evidence rules.! These generally provide that evidence of prior bad 
conduct by the defendant or evidence of the defendant’s disposition or propensity 
to act in a particular way is inadmissible. To be admitted the probative value of the 
similar fact evidence must be sufficiently great to justify its admission, 
notwithstanding its prejudicial effect.! The law relating to similar fact evidence 
has been rightly described as ‘difficult to comprehend, embodied as it is in a series 
of judgments that are not always reconcilable’.! There have been five major 
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attempts by the higher courts to state the essential elements of the rule and a mass 
of reported decisions dealing with its refinements. Particular confusion has long 
surrounded the question of whether bad character evidence can be admitted where 
its admittance requires a trier of fact to reason from the premise that the accused 
has a propensity to commit crime.!% This was described by Lord Hailsham in DPP 
v Boardman as the ‘forbidden chain of reasoning’.!®% One view maintained that 
bad character evidence was always inadmissible if its only relevance stemmed 
from the ascription of propensity to the accused. This would accord with the law as 
it stood in California prior to the introduction of section 1109 of the Evidence Code 
specifically allowing propensity reasoning (‘forbidden reasoning’) in domestic 
violence cases. However, as Dennis notes, several leading authorities are only 
explicable on the basis that evidence to show propensity had a high degree of 
relevance on the facts of the case and was rightly admitted.!°’ Dennis provides the 
examples of Straffen,!® Ball! and Thompson.'!° The correct view would thus 
appear to be that ‘similar fact evidence, although only substantially relevant on the 
basis of propensity type reasoning, will be admitted provided its likely prejudicial 
effect is sufficiently underpinned by its true probative worth’.!!! A specific 
evidentiary rule allowing a trier of fact to engage in propensity reasoning in 
domestic violence cases along the lines of the California model would not therefore 
strengthen the hand of prosecutors in England and Wales. 

Prosecutors may, however, be assisted by a more a meaningful understanding of 
the probative value of prior acts of domestic violence. In this regard, the debate 
surrounding section 1109 of the California Evidence Code may prove instructive. 
Those writing in support of the section have specifically highlighted the conceptual 
similarities acts of domestic violence frequently share when committed either 
against different intimate partners or the instant complainant in the possible absence 
of factual similarity.!!2 These stem from the instrumental nature of domestic 
violence incidents that typically form part of a pattern of coercive control. 
Commentators have also usefully emphasised the continual and escalatory nature of 
domestic and the fact that many violent men go on to batter successive intimate 
partners. These factors combined lend prior acts of domestic violence a degree of 
probative force that may readily be overlooked or understated by prosecutors and 
indeed by trial judges when weighing the probative value of similar fact evidence 
against its potential prejudicial effect.!!3 The probative value of such evidence will 
of course also depend on the issue(s) in the case and the cogency of the evidence (ie 
the seen of the evidence that the defendant did in fact commit the prior acts of 
abuse).!1* It will additionally depend on the state of other evidence in the case. As 
Dennis explains, the state of other evidence may critically effect the amount of 


105 Much of this uncertainty stems from Lord Hershell’s famous statement in Makin v Att Gen for New 
South Wales [1894] AC 57. 

106 [1975] AC 421. 

107 L Dennis, The Law of Evidence (London. Sweet & Maxwell, 1999) 587. 

108 [1952] 2 QB 911. 

109 [1911] AC 47, HL. 

110 [1918] AC 221, HL. See also R v West [1996] 2 Cr App R 374. 

111 P. Carter, ‘Forbidden Reasoning Permissible: Similar Fact Evidence a Decade After Boardman’ 
(1985) 48 Modern Law Review 29, 36 See also T. Allan, ‘Some favounte fallacies about mmilar 
facts’ (1988) 8 Legal Studies 35. 

112 See earlier discussion. 

113 The Government has stated an intention to overhaul the rules of evidence so that the widest possible 
range of material, including relevant previous convictions and misconduct, 1s available to the courts. 
Home Office, Criminal Justice White Paper- Justice for All (London: Home Office, 2002) 79. 

114 On the risk of collusion see R v H(A) [1995] 2 Cr App R 437. 
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‘work’ the similar fact evidence has to do. ‘Speaking broadly, the more the similar 
fact evidence has to prove the greater the degree of relevance it will need to 
have.’1!5 The probative value of prior acts of domestic violence committed against 
former intimate partners will therefore depend on the individual circumstances of 
any case. Nonetheless, training for criminal justice personnel including Crown 
Prosecutors, magistrates and trial judges on the particular nature of domestic 
violence may allow for a more meaningful calculation of probative value vis a vis 
prejudicial effect in domestic violence cases. 


Hearsay evidence 


In a previous section of this article it was suggested that existing exceptions to the 
rule against hearsay evidence are inadequate for assuring the admissibility of a 
victim’s prior written statement at trial following her withdrawal. As stated, such 
statements are admissible under section 23(3)(b) of the Criminal Justice Act 1988 
in certain circumstances. Significantly, admissibility is dependent upon the 
prosecution proving beyond reasonable doubt that the failure of the declarant to 
testify is due to fear or being kept away. Section 23(3)(b) does not specify exactly 
what the witness must afraid of and much uncertainty surrounds the term ‘fear’ in 
this context. In particular, it is unclear whether the section is limited to fear of 
injury by or on behalf of an accused, or whether the wording of the section is wide 
enough to include statements by witnesses who are so traumatised by the offence, 
or so fearful of the experience of giving evidence, that they cannot or will not give 
oral testimony.!!6 This uncertainty has discouraged judges and magistrates from 
permitting the evidence of frightened witnesses to be adduced, and parties from 
seeking to adduce it.!!7 

What kind of fear should suffice? The Law Commission recently addressed this 
question and concluded that the term ‘fear’ must be widely construed. Indeed, the 
Law Commission went as far as to state that it was ‘hard to envisage a situation 
where a court would be minded to admit [a] statement if it had the power to do so, 
but where it ought to be precluded from doing so because the particular kind of fear 
from which the witness was suffering was not the kind that ought to suffice’.!!8 
This is surely the correct approach. In domestic violence cases a refusal to testify 
for the prosecution may be motivated by intimidation but may equally be prompted 
by genuine fear of financial loss, fear of public exposure, fear of recrimination 
from within a family or community, or fear of family break up.!!9 Confining fear 
for the purposes of section 23(3)(b) solely to the former would misrepresent the 
diverse pressures that underlie complainant withdrawal in domestic violence cases 
and deny prosecutors access to potentially cogent evidence, leading to 
discontinuance. Ideally, a court should look at matters through the eyes of the 
witness and assess whether that witness’s failure to testify is reasonable in all the 
circumstances. There is, however, little evidence of the courts adopting such a 
stance to date and the documentary hearsay section is currently rarely used in 





115 n 107 above, 581. 

116 Law Commission, (Law Com No 245) Evidence in Crimmal Proceedings: Hearsay and Related 
Topics (London: HMSO, 1997) 49. 

117 A view asserted by the Law Commission, n 116 above 

118 n 116 above, 111. 

119 The special measures provisions of the Youth Justice and Criminal Evidence Act 1999 only address 
fear of testrfying in court, and then, only to a limited extent. See L. Ellison, The Adversarial Process 
and the Vulnerable Witness (Oxford: OUP, 2001). 
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domestic violence trials. Clearly, this is a problem that would have to be addressed 
in the event of a shift towards victimless prosecution.!” 

The use of hearsay statements in criminal proceedings does raise due process 
concerns. One concern is that a statement provided by a witness to police officers 
may not accurately reflect a witness’s account of events. In the context of domestic 
violence prosecutions, this fear might be met by routinely videotaping initial 
statements made by domestic violence victims. Further traditional objections to the 
use of hearsay statements admitted under section 23(3)(b) centre primarily on the 
absence of an opportunity to cross-examine the declarant.!2! Some commentators 
have even expressed the view that the use of such statements is in breach of Article 
6(3)(d) of the European Convention on Human Rights.!” This paragraph enshrines 
the right of defendants to examine or have examined witnesses against them. This 
view does not find support in recent judgments of the European Court of Human 
Rights. The Court has consistently made it clear that the relevant consideration is 
whether the proceedings taken as a whole were fair. In Kostovski v Netherlands,” 
for example, the Court stressed that its task was not to express a view as to whether 
the hearsay statements in question were correctly admitted. The admissibility of 
evidence was rather primarily a matter for regulation by national law.!24 Moreover, 
in a number of cases the existence of supporting evidence has been held to 
compensate for the absence of a direct challenge by the defence. In Asch v Austria, 
for example, the applicant was convicted of causing the woman he lived with 
actual bodily harm. The complainant’s statement was read out in court 
notwithstanding the fact that she had withdrawn her complaint and had refused to 
give evidence in court. The applicant claimed that his inability to question the 
complainant at any stage of the proceedings violated his right to a fair trial. The 
Court held that there had been no violation of Article 6. Above all, the Court noted 
that the applicant’s conviction was not based on the complainant’s statement alone 
but on other corroborative evidence. !26 

The implicit requirement for supporting evidence is one safeguard for 
defendants. Another is the fact that where hearsay is admitted under section 23, 
the other party is expressly permitted to lead evidence of various matters which, 
had the maker of the statement given evidence orally, could have been used to 
attack the maker’s credibility.!2” Defendants are also protected by section 26 of the 
Criminal Justice Act 1988. The section provides that statements prepared for 
criminal proceedings are not to be admitted without leave, which is not to be given 


120 Proposals to relax the rules governing the admusmbility of hearsay evidence are contained in Home 
Office, Crominal Justice White Paper. Justice for All (London: Home Office, 2002) 82. 

121 The exclusion of hearsay evidence has of course traditionally been justified on the basis that hearsay 
evidence lacks the key assurances of reliability that are said to attach to live testimony delivered in 
court. Hearsay evidence is not given on oath, the tribunal of fact 1s denied the opportunity to observe 
the declarant’s demeanour and, most significantly, the evidence is not exposed to the forensic testing 
that cross-examination is claimed to afford. In more modem debates the hearsay rule is increamngly 
presented as an effective means of safeguarding the fair trial rights of defendants. See A. Choo, 
Hearsay and Confrontation in Criminal Trials (Oxford: Clarendon, 1996); L. Ho, ‘A Theory of 
Hearsay’ (1999) 19(3) Oxford Journal of Legal Studies 403. 
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123 (1992) 14 EHRR 396. 

124 See also Saldı yv France (1994) 17 EHRR 251, Delta v France (1993) 16 EHRR 574. 

125 (1993) 15 EHRR 597. 
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(1991) 13 EHRR 175. 
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unless the court is of the view that the statement ought to be admitted in the 
interests of justice.!28 It is submitted that these safeguards combined are adequate 
to meet due process concerns.}29 


Conclusion 


It has become increasingly commonplace to cast an eye to other jurisdictions for 
solutions to domestic problems. In the context of domestic violence, the emergence 
of victimless prosecution in the United States offers extensive scope for 
comparative investigation. At the same time it is clear that recent initiatives in 
the United States are not amenable to simple isolation and importation. The 
evidentiary innovations described above have been designed within a specific 
institutional context to remedy perceived deficiencies in a particular evidentiary 
regime in response to distinct social and cultural influences. Disconnection would 
inevitably alter both the character and impact of these measures. As Damaska notes 


experience has shown how easily an imported evidentiary doctrine or practice, alters its 
character in interaction with the new environment. Even textually identical rules acquire a 


different meaning and produce different consequences in a changed institutional setting.!50 
Analysis of recent developments highlighted within this article may, however, 
provide a valuable new perspective on the prosecution of domestic violence cases 
in England and Wales and perhaps inspire a belated and much needed re- 
examination of the continued (overemphasis placed on victim testimony at each 
stage of the criminal justice process. 


128 In Cole it was beld that the application of s 26 involves a ‘complex balancing exercise’. The trial 
judge must consider the quality of the evidence, the umpartance of the evidence and the degree of 
unfaimess to the accused in being unable to test the evidence by cross-examination of the witness R v 
Cole (1990) 90 CR App R 478. 

129 In Thomas the Court of Appeal specifically considered whether s 23(3)(b) was in keeping with Article 
6(3Xd). Dismusaing an appeal, the court held that s 23 to 26 provided a very narrow ground which the 
judge had to be satisfied existed before he could give leave for a statement to be read. Further, the 
balancing exercise he was required to perform, along with the requirement that he be satisfied, 
considering the risk of unfaimess to the accused, that the admussion of the statement was in the 
era Ge EW ade a a ae 
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as a whole were fair. R v Thomas [1998] Crim LR 887. 

Gi pe ie Ge cr rica: lint Aig Anais aaah etna) 
experiments’ (1997) 45 American Journal of Comparative Law 839. Seo also H.T. Edwards, 
‘Comments on Mirjan Damaska’s of evidentiary transplants’ (1997) 45 American Journal of 
Comparative Law 853. 
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Judicial Deference under the Human Rights Act 
Richard A. Edwards* 


Judicial deference to the other branches of government has become a common 
judicial technique in cases arising under the Human Rights Act. The author 
outlines the current approach of British courts in deciding when to defer, arguing 
that it is flawed and unprincipled. The author goes on to argue that a principled 
approach to deference is necessary, and offers examples of when and how courts 
should defer to the other branches of government when considering constitutional 
claims. 


Introduction 


Few would doubt that in a constitutional democracy there will be times when it is 
appropriate for a court adjudicating a human rights claim to defer to the judgment 
of the other branches of government. The key question is, however, when and to 
what extent should the judiciary defer? Traditionally judicial deference in this 
context has been justified for two reasons. Firstly, there is the principled argument 
that the courts lack democratic legitimacy.! Put simply deference will mitigate the 
anti-democratic nature of judicial review.? The principled argument shines through 
the various opinions in the House of Lords decision in Alconbury.3 Secondly, there 
is a pragmatic argument. The judiciary are institutionally incompetent to deal with 
the socio-economic issues that frequently arise in these cases.4 Not only is 


adjudication an inappropriate process for assessing complex issues of policy, but 
the courts also lack the resources and the judiciary the training and expertise to 


adequately weigh the issues.* 


* Semor Lecturer in Law. Faculty of Law. UWE, Bnstol. My thanks to Ed Cape, Howard Davis, Peter 
Billings and Andrew Theunissen for their helpful comments on earlier drafts of this paper. The usual 
disclaimer applies. Comments may be emailed to <richard.edwards @uwe.sc.uk>. 
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147-148. 

2 Brown ~v Stott [2001] 2 WLR 817, 834 per Lord Bingham; Irwin Toy v Quebec (AG) [1989] 1 SCR 
927, 993 per Dickson CJC and Lamer and Wilson JJ. 

3 R (Alconbury Developments Ltd) v Secretary of State for Transport, the Environment and the Regions 
[2001] 2 WLR 1389, 1411 [69-70] per Lord Hoffmann, 1408-1409 [60] per Lord Nolan, and 1432 
[144] per Lord Clyde. 

4 Lon Fuller, ‘The Forms and Limits of Adjudication’ (1978) 92 Harvard Law Review 353 394-404; R. 
A. MacDonald, ‘Postscript and Prelude — the Jurisprudence of the Charter: Eight Theses’ (1982) 4 Sup 
Ct Law Rev 321 337. 
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Development of the doctrine 


That judicial deference has become a firmly established feature of judicial review 
in cases involving the British Human Rights Act (HRA) should not therefore be 
surprising. Indeed, even before the HRA came into force there were calls from 
eminent jurists and judges for the development of such a doctrine. For example, 
Murray Hunt called for the development of a doctrine of ‘due deference’ whereby, 
depending on the context, a court should defer to the decision maker or 
legislature.” Hunt was not alone in this view. Indeed, various similar arguments 
were advanced by a number of distinguished lawyers all calling for the judiciary to 
exercise ‘due deference’ to the legislature or executive where appropriate. It was 
argued, for example, that a court must exercise restraint when reviewing the 
decisions of a person or body possessed with specialist expertise. Thus the House 
of Commons enjoys ‘a special role in the field of finance’.? Similarly, matters in 
the ‘social and economic and political sphere’ should be left to the legislature or 
the relevant decision-maker “because they are in the best position to make the 
relevant policy choice.’!9 At the same time the judiciary indicated their 
receptiveness to the idea both judicially!! and extra-judicially. While the Human 
Rights Bill was progressing through Parliament Lord Bingham, then Lord Chief 
Justice, observed that 


those who hope for a surge of judicial activism may be disappointed ... I think that British 
judges will continue to accord a very considerable margin of appreciation to political and 
official decision makers . . to do so would certainly help to allay the fears of those who see 
incorporation as an objectionable judicial usurpation of democratic antharity.!2 


No doubt fortified by these arguments the senior judiciary responded by 
developing a domestic doctrine analogous, though not identical,!? to the European 
Court of Human Rights ‘margin of appreciation’.!4 The development of deference 
as a judicial doctrine under the HRA can be traced to the decision of the House of 
Lords in Kebilene.!> In what has since become a classic statement of the doctrine 
Lord Hope observed that there will be times during Convention adjudication when 
a court would need to recognise that: 


difficult choices may have to be made by the executive or the legislature between the rights 
of the individual and the needs of society. In some circumstances it will be appropriate for 
the courts to recognise that there is an area of judgment within which the judiciary will 
defer, on democratic grounds, to the considered opinion of the elected body or person whose 
act or decision is said to be incompatible with the Convention. This point is well made at p 
74, para. 3.21 of Human Rights Law and Practice (1999), of which Lord Lester of Herne 





6 Paul Craig, “The Courts, the HRA & Judicial Review’ [2000] 117 LQR 589 590. 

7 Muray Hunt, ‘Judicial Review after the Human Rights Act’ [1999] 2 QMWLJ 14 15-16. 

8 David Pannick, ‘Principles of Interpretation of Convention rights under the Human Rights Act and the 
Discretionary Area of Judgment’ [1998] PL 545 545-551. 

9 S. Singh, M. Hunt and M. Dennetriou, ‘Is There a Role for the ‘“‘Margin of Appreciation” in National 
Law After the HRA?’ [1999] EHRLR 15 22. 

10 ibid 22. 

11 R v Radio Authority, ex p Bull [1998] QB 294, 310 per Lard Woolf MR. 

12 Lord Bingham of Cornhill, ‘Incorporation of the ECHR: The Opportunity and the Challenge’ [1998] 2 
Jersey Law Review 257 269-270 (emphasis added). 

13 See for example Lord Steyn’s remarks in Brown n 2 above 842, where His Lordship quite correctly 
concludes that the margin is ‘logically not applicable to domestic courts’. Sec alu Se ae eee 
The Limitation of Human Rights’ [1998] PL 234 258. 

14 For the essence of the doctrme see Handyside v UK (1979) 1 EHRR 737, para 48. 
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Hill and Mr Pannick are the general editors, where the area in which these choices may arise 

is conveniently and appropriately described as the ‘discretionary area of judgment.’ It will 

be easier for such an area of judgment to be recognised where the Convention itself requires 

a balance to be struck, much less so where the right is stated in terms which are unqualified. 

It will be easier for it to be recognised where the issues involve questions of social or 

econamic policy, much less so where the rights are of high constitutional importance or are 

of a kind where the courts are especially well placed to assess the need for protection. 16 
Since the commencement of the HRA the doctrine has been taken up and 
employed by the courts to deny, at least in part, Convention claims in Brown,!7 
MclIntosh,'8 Anderson,!9 Isiko,® Lambert?! Lichniak, Sameroo,3 Poplar 
Housing™ and Benjafield.~ Although deference is rarely used entirely to justify 
rejecting a claim under the HRA, it is most often used explicitly to re-enforce the 
judgment of the court. For instance, in McIntosh Lord Bingham concluded that the 
scheme in the Proceeds of Crime (Scotland) Act 1995, which allowed the assets of 
convicted drug dealers to be seized, was ‘one approved by a democratically elected 
Parliament and should not be at all readily rejected.’26 In a similar vein it is argued 
that deference is appropriate because a decision maker is democratically 
accountable for his decision.” Equally, frequent reference is made, often in 
inappropriate contexts,” to the idea that ‘inherent in the whole of the Convention is 
a search for a fair balance between the demands of the general interest of the 
community and the requirements of the protection of the individual’s fundamental 
rights.’° Parliament is, naturally, the best forum for any such weighing of 
interests. 

While there is undoubtedly a need for some form of deference the British cases 
to date represent a rather flawed version. At times the degree of deference shown 
by the courts is quite simply inappropriate. For instance, in Martinez?! the issue of 
the compatibility of the disenfranchisement of prisoners with the Convention came 
before the Divisional Court. The Court held that section 3 Representation of the 
People Act 1983 was not incompatible with Article 3 of the First Protocol. In 
reaching this decision Kennedy LJ observed that ‘in deference to the legislature 
courts should not easily be persuaded to condemn what has been done, especially 
where it has been done in primary legislation after careful evaluation and against a 





16 ibid 384. 

17 n 2 above 834-835 per Lord Bingham 

18 McIntosh v HM Advocate [2001] UKPC D1, [2001] 3 WLR 107, 122 [36] per Lord Bingham. 

19 R (Anderson) v Secretary of State for the Home Department [2001] EWCA Civ 1698, pera 23 per 
Woolf LCJ. 

20 R (Isiko) v Secretary of State for Home Department [2001] HRLR 15, pera 30 per Schiemann LJ. 

21 R v Lambert [2001] UKHL 37, [2001] 3 WLR 206, 270-273 [190-200] per Lord Hutton. 

22 R (Lichniak) v Secretary of State for Home Department [2001] EWHC Admin 294, [2002] QB 296, 
308-309 [43] per Kennedy LJ. 

23 R (Sameroo) v Secretary of State for the Home Department [2001] EWCA 1139. 

24 Poplar Housing Association v Donnoghue [2001] EWCA Civ 595, [2001] 3 WLR 183, 202 [69] and 
205 [78] per Woolf LCJ. 

25 R v Benjafield [2001] 3 WLR 75, 102-103 [85-92] per Woolf LCJ. 

26 n 18 above, 122 [36] per Lord Bingham. 

27 R (Farrakhan) v Secretary of State for the Home Department [2002] EWCA CIV 606, [2002] 3 WLR 
481, 503 [74] per Lord Phillips MR. 

28 R (Lichniak) v Secretary of State for Home Department [2002] QB 296, 309 [23] per Kennedy LJ. 
Atto ’s Reference (No 2 of 2001) [2001] 1 WLR 1869, 1875 [18] per Woolf LCJ. 
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background of increasing public concern about crime.’32 The Divisional Court’s 
decision is nevertheless open to criticism on three grounds. Firstly, the Court was 
in effect deferring to a legislative decision made in 1870, before the United 
Kingdom enjoyed the universal franchise. Quite apart from anything else as the 
law predates by a considerable margin the commencement of the HRA, deference 
here is highly tenuous to say the least. And although subject to periodic review 
the provision had simply been re-enacted ever since. Was this the ‘careful 
evaluation’ that Kennedy LJ had in mind? Secondly, the original objective of the 
law had been to cause the ‘civil death’ of the offender. In the Divisional Court the 
objective was stated to be a desire by the Government to ensure that participation 
in the democratic process was reserved to those who displayed the necessary levels 
of civic responsibility.** The Home Secretary was thus attributing to a Victorian 
law a modern objective which its framers would not have shared. Here the 
Divisional Court should have applied the doctrine of shifting purposes. This 
doctrine recognises that the purpose of a law cannot change over time. Legislative 
purpose ‘is a function of the intent of those who drafted and enacted the legislation 
at the time it was passed, and not of any shifting variable.’*5 Thus in R v Big M 
Drug Mart® the Canadian Lord’s Day Observance Act could not be justified by 
attributing to it a the purpose of providing workers with one guaranteed day of rest 
a day a week, when in fact it had been originally enacted for religious purposes. 
Thirdly, the Divisional Court relied, in part, on the majority decision in Sauvé (No 
2).37 However, the provision at issue in Sauvé (No 2) was the refashioned section 
51 of the Canadian Elections Act. The new section withdrew the franchise from 
prisoners serving custodial sentences of two or more years in federal prisons, 
replacing the previous blanket prohibition. The original ban on federal prisoners 
voting, cast in much the same terms as the impugned section 3, had previously 
been struck down by the Canadian Supreme Court. Such a ban, concluded 
Iacobucci J, was ‘drawn too broadly and fails to meet the proportionality test, 
particularly the minimal impairment component of the test.’38 Not surprisingly 
much of the majority judgment in Sauvé (No 2) was taken up with determining 
whether the minimal impairment limb of the proportionality test had been met. 
There may be a place for some deference under this limb of the proportionality test, 
for reasons which will become apparent below, but the Divisional Court was not 
faced with a carefully drafted legislative provision, as arguably the Canadian 
Federal Court of Appeal was in Sauvé (No 2). Instead, it was faced with an absolute 
prohibition enacted for different policy reasons in the nineteenth century. A 
deferential approach was hardly appropriate. The desire of some members of the 
judiciary to avoid the Syclla of excessive judicial activism has steered them into 
the arms of the Charybdis of failing to give adequate protection to Convention 
rights,?9 





32 ibid 816 [20] per Kennedy LJ (emphasis added). 

33 fee Sor T O E Rep E Sree nice eS Sy) Pete 656 fn 44 per Sachs J. 

34 n 31 above 812 [10] per Kennedy LJ 

35 R v Big M Drug Mart [1985] 1 SCR 295, 335 per Dickson CIC. 

36 Contrast R v Edwards Books and Art Ltd [1986] 2 SCR 713, another Sunday closing case where the 
legislation had been enacted expressly to provide a day of rest and not for religious purposes. This 
was held to be constitutional by the Canadian Supreme Court. 

37 Sauvé v Canada (Chief Electoral Officer) [2000] 2 FC 119. 

38 Sauvé v Canada (Attorney General) [1993] 2 SCR 438, para 1 per lacobucci J. 
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Flaws in the doctrine 


Despite a recognition by some members of the judiciary that the issue of deference 
must be approached in a principled manner, deference as currently conceived is a 
flawed and unprincipled doctrine.“ And this flaw may, in part, be due to genetic 
defects in its doctrinal foundations which can be traced to Pannick and Lester’s 
Human Rights Law and Practice. Pannick and Lester, in their authoritative work, 
rely on the judgment of the Supreme Court of Canada in Libman v Quebec.“ At 
igsue in Libman was a prohibition on third party expenditure during a referendum 
imposed by the ‘special version’ of the Electoral Act. During a referendum 
expenditure was to be limited to those affiliated to either the ‘Yes’ or ‘No’ 
committees. The Supreme Court had little difficulty in concluding that the 
legislation infringed the Charter guarantee of free expression“? The Court then 
turned to consider whether the limitation could be justified with the terms of 
section 1 of the Charter. It was during the proportionality test that the Supreme 
Court addressed the issue of deference. Although the legislation pursued the 
laudable aim of ensuring electoral fairness during any referendum, and thus 
attracted a degree of deference, the restriction could not be said to restrict the right 
to freedom of expression as little as possible. It was from this stage of the 
proportionality test that Pannick and Lester quote and distil their principles of 
deference — right at the heart of the test. Deference may have a role to play under 
this limb of the proportionality test, but as a general principle the contextual 
approach of a court at this stage of the test is not suitable as a rule of general 
application. There is a difference between affording the legislature an area of 
discretion under the most stringent part of the proportionality test and the broader 
form of deference which the executive and Parliament has, on occasion, been 
granted by British courts, in some cases even before any form of limitation 
analysis*? is undertaken. 

As a consequence the doctrine has introduced an area of considerable 
uncertainty into the jurisprudence. To borrow a colourful phrase, the judiciary 
have adopted little more than a ‘smell test’ for determining whether deference is 
appropriate rather than providing a principled and coherent exposition of its 
necessity.44 For instance, we are told that a distinction can be made between cases 
involving socio-economic issues and criminal matters* where the courts enjoy 





40 See also n 5 above 372 [75] per Lawa LJ. 

41 Libman v Quebec [1997] 3 SCR 569. ` 

42 In Irwin Toy, n 2 above, the Supreme Court generously defined freedom of expression within tho 
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43 Homan rights adjudication is usually a two stage process (S v Zuma 1995 (2) SA 642, para 21 per 
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18 no Violation the case ends there. The second stage or limitations analysis is, in essence, an inquiry 
to ascectam whether, given that a nght has been infringed, the mfringement can be justified. If the 

can be justified within the terms of the limitation clause then it will be compatible with 

the Convention. In deciding whether the limitation of a right or freedom is necessary within the terms 
of the Convention a court will usually need to weigh and assesses the competing values at stake 
through the use of a proportionality test. For a useful comperative survey see S v Makwanyane 1995 
(3) SA 391, peras 100-109 per Chaskalson P. This two stage process will apply to the majority of 
Convention nghts. However, where the rights are absolute, as in Article 3, a hmitations analysis 1s not 


required. 
44 Sosain, n 5 above 237. 
45 n 8 above 550. 
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‘specialist expertise.’46 While this might in theory sound like a workable 
distinction for a court to draw, in practice it is somewhat harder. The reason is 
simple. The criminal law regulates a whole swathe of social and economic life in 
the United Kingdom. Indeed, decided cases already demonstrate just how difficult 
it is to maintain this distinction. Brown, for example, involved an issue of criminal 
law regulating as Lord Steyn put it a ‘pressing social problem’‘” that is the 
regulation of road traffic use. Not surprisingly deciding when exactly the courts 
will resort to deference has become a speculative business as they adopt the 
doctrine on a largely subjective basis. In Benjafield Lord Woolf CJ made little 
attempt to conceal this. In determining whether the statutory provisions which 
allowed confiscation orders to be made were compatible with Article 6 of the 
Convention, his Lordship concluded that ‘it is very much a matter of personal 
judgment as to whether a proper balance has been struck between the conflicting 
interests’.48 This is plainly wrong. Constitutional law requires objective principles 
and precepts just as any other substantive area of the law does.4 Not only do these 
structure the reasoning process, they also provide objective justification and 
legitimacy for any given decision. A precise application of the proportionality test 
is necessary to legitimise and justify the limitation of fundamental rights.™ It is 
only through this rigorous process that we can determine that the exercise of state 
power is legitimate, rational and proportionate. The concepts underpinning the 
limitations analysis provide a reasoned basis for ensuring that fundamental rights 
are not arbitrarily interfered with. 

Many of the judgments which exhibit a deferential approach share similar 
characteristics. Most of these judgements are significant for their results, and not 
their reasoning. There is a tendency for many judgments to adopt superficial 
reasoning, with any limitations analyses being somewhat attenuated. Far from 
requiring the Crown to show that restrictions on rights and freedoms are both 
necessary and justified there has been a dearth of socio-economic evidence to 
support the Crown’s arguments of justification. This issue is thrown into baer 
relief by comparing the decisions of Lord Woolf CJ and Lord Steyn in Lambe 
In the Court of Appeal Lord Woolf concluded that the interaction of sections 5(3) 
and 28(3) of the Misuse of Drugs Act did not infringe the presumption of 
innocence as guaranteed by Article 6(2). In dealing with the serious social menace 
of narcotics the legislature had made a policy choice which needed to be respected. 
Lord Woolf then went on to dismiss the appeal concluding that the law was 
objectively justified, although he did not demonstrate how. The lack of explicit 
reasoning by Lord Woolf leads to the conclusion that his judgment is motivated by 
subjective considerations.°* However, a limitations analysis requires that the 


46 See for example Brown v Stott n 2 above or R v Benpafield n 25 above. 

47 n 2 above 843 per Lord Steyn. 

48 n 25 above 103 [88] per Woolf LCJ. Cited with approval by Lord Bingham in McIntosh v Lord 
Advocate n 18 above 122 [36]. 

49 Paragraph 10 of the Siracussa Principles (1984) on the Limitanon and Derogation Clauses in the 
ICCPR provides: ‘Any assessment as to the necessity of a limitation shall be made on objective 
considerations.’ The expert’s report and the principles can be found in (1985) 7 HRQ 1-88. 

50 n 33 above para 108 per Chaskalson P 

51 R v Lambert [2001] 2 WLR 211 (Court of Appeal), and n 21 above (House of Lords) 

52 Lord Woolf's lack of enthusiasm for developing a coberent framework for considenng whether 
limitations are justifiable was evident as long ago as his advice in Lee Kwong-Kut v Attorney General 
for Hong Kong [1993] AC 951 where His Lordship descnbed the limitations jurisprudence of the 
Canadian Supreme Court as a ‘somewhat complex process’ (973). 
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Crown demonstrate that its law is necessary, and not just ‘useful’ or ‘desirable’ .3 
Necessity requires a high degree of justification. The conclusion that the law is in 
fact justified cannot be arrived at by simple intuition or out of deference to 
Parliament’s choice.°5 By contrast Lord Steyn’s opinion in the House of Lords is 
altogether more sophisticated, exhibiting a richer, more precise methodology. 
Although His Lordship recognised the importance of the impugned provisions he 
nevertheless concluded that they were incompatible with Article 6(2). Under the 
operation of the sections it was possible for the accused to be convicted even if the 
judge or magistrate had a doubt that he was innocent. As such the impugned 
provisions represented a disproportionate interference with the presumption of 
innocence. Lord Steyn reached this conclusion after undertaking a proportionality 
analysis and with reference to relevant overseas case law. Lord Steyn then 
removed the incompatibility by reading the impugned sections down under section 
3 HRA so that they created an evidential burden. Infringements of the presumption 
of innocence must be, as the South African Constitutional Court observed in a 
judgment cited by Lord Steyn, ‘properly focused and balanced.’ But unless a 
court follows the principles and precepts of a rigorous limitations analysis there is 
simply no way for it to ascertain this. While, of course, the detection and 
prosecution of offenders calls for government action, ‘it does not provide a blank 
cheque for the legislature to erase all procedural safeguards.’5” 

A similar minimalist approach can be seen in Poplar Housing Association Ltd v 
Donoghue.** In Donoghue the Court of Appeal was required to determine whether 
section 21(4) of the Housing Act 1996 was compatible with the Article 8 of the 
Convention. In February 1998 the appellant had been granted a weekly non- 
secured tenancy of a local authority property pending a decision by that authority 
as to whether she had made herself intentionally homeless. In September 1999 the 
authority decided that Ms Donoghue had become homeless intentionally, and 
began proceedings for possession of the property. The County Court granted the 
Housing Association’s application. On appeal to the Court of Appeal Ms 
Donoghue contended that the Housing Association’s decision infringed her right 
to a home life under Article 8. The Court of Appeal conceded that the applicant’s 
right to a home life as guaranteed by Article 8 was indeed infringed by the Housing 
Act 1996. However, as with his judgment in Lambert, Lord Woolf quickly 
disposed of the question of whether this infringement represented a justified 
limitation, being ‘necessary in a democratic society’ in the pursuit of a ‘pressing 
social need.’*? Once more a rigorous, precise and systematic limitations analysis 
was dispensed with. 

Furthermore, while all commentators agree that context has an important role to 
play in determining the appropriate level of deference, the case law does not 
always bear this out. Indeed Kebilene, the source of the doctrine of deference, 
illustrates this point well. As authority for deferring in the context of a case 
involving section 16A of the Prevention of Terrorism Act 1989 Lord Hope cited, 
amongst other authorities, Sporrong & Lonnroth v Sweden. It is, with respect, 


a a ee a 
53 Silver v UK (1983) 5 EHRR 347, pera 97; Chassagnou v France (2001) 29 EHRR 615, para 112. 
54 n 33 above 634 [60] per Sachs J. 

55 RJR MacDonald v Canada [1995] 3 SCR 199, at para 128 per McLachlin J. 

56 State v Manamela 2000 (3) SA 1, at para 34 per Madala, Sachs and Yacoob JJ. 

57 ibid para 37 per Madala, Sachs and Yacoob JJ. 

58 n 24 above. 

59 bid 202 [67-69] per Woolf LCJ. 

60 (1982) 5 EHRR 35. 
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difficult to see why Lord Hope should seek to rely on that particular case in a 
criminal context where the liberty of the subject is at stake. The subject matter of 
the application in Sporrong concerned the lawfulness or otherwise of the 
appropriation of property under Article 1 of Protocol 1. Not only was the nature 
of the litigation therefore different but as the European Court itself has 
acknowledged, governments will be afforded a greater margin of appreciation in 
cases such a Sporrong where complex socio-economic issues are in issue. 
Similarly, in Brown v Stott®! Lord Bingham cited as authority for a deferential 
approach in the context of a criminal offence,“ Sheffield and Horsham v United 
Kingdom,® a case which concerned an application by a transsexual alleging a 
breach of her Article 8 rights when the United Kingdom refused to adjust her birth 
certificate to recognise her reassigned gender. Thus in both Sporrong and Sheffield 
the margin of appreciation is broader than is appropriate in a criminal context. The 
European Court, by contrast, recognises that the margin of iation will vary in 
different contexts and with different rights and freedoms.™ Ironically, then, the 
doctrine of deference expounded by our courts appears to be wider in its 
application than the margin of appreciation developed by an international court 
arguably over sensitive to national sensibilities.© 


A new constitutional law 


The enactment of the HRA has arguably caused a paradigm shift in the foundations 
of British constitutional law.© This shift has two important aspects. Firstly, the 
HRA moves the United Kingdom away from a constitutional law based on the 
culture of authority to one of justification.” No longer are Parliament’s views 
solely determinative for, as Lord Hoffmann observed in Matadeen v Pointu,® the 
HRA has in practice created a modified form of constitutional review which in 
practice is little different than if the Act had been entrenched, remedy excepted. 
The HRA entrusts the judiciary with the task of policing legislation and executive 
action against the rights and freedoms of the Convention. The decisions and 
actions of executive government and Parliament are now open to scrutiny through 
a substantive merits based review, with the possibility of an authoritative 
declaration by a court of the compatibility of such a law or action with the 
Convention. An impugned law or action must be justified by and against the 
Convention. However, the doctrine of deference runs counter to the new culture of 
justification that the HRA has instituted. Indeed, deference undermines this 
important development. 

Secondly, the HRA has re-enforced and enhanced a pre-existing development in 
British constitutional law, namely that of the dialogue between the various 
branches of government over fundamental rights and freedoms. Lying as it does 





61 n 2 above 836. 

62 s 172(2) Road Traffic Act 1988. 

63 (1998) 27 EHRR 163. 

64 Laskey, Jaggard & Brown v UK (1997) 24 EHRR 89, para 42. Discussed further below. 

65 See T. H. Jones, ‘The Devaluation of Human Rights under the European Convention’ [1997] PL 430. 

66 The HRA is, in the words of Laws LJ, a ‘constitutional statute’: Thorburn v Sunderland City Council 
[2002] EWHC 195 (Admin) [2002] 3 WLR 247, 280-281 [62]. 

67 Etienne Mureinik, ‘A Bridge to Where: Introducing the Interim Bill of Rights’ (1994) 10 SAJHR 31 
32-33. 

68 [1999] 1 AC 98, 110. 
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under the shadow of American constitutional law, Anglo-Canadian law is heavily 
influenced by it. At times this influence is a force for good. But at others it is not. 
The idea of judicial supremacy in the context of the debate about the proper role of 
the courts under the HRA falls into the latter category. It is distinctly unhelpful. 
Arguably a more productive way of looking at the relationship between the various 
branches of government under the HRA is to characterise it as one of continuing 
interaction and dialogue. To some extent this dialogue pre-dates the enactment of 
the HRA. In cases involving common law rights and freedoms the courts drew to 
the attention of the executive and the legislature principles which may have been 
accidentally or deliberately disregarded.70 The HRA formalises this constitutional 
dialogue. By reviewing executive and legislative action, and thereby requiring 
justification for those measures which infringe Convention rights, the courts enter 
into a dialogue with the legislative and executive branches.7! In Canada, where the 
metaphor of dialogue has gained considerable currency, constitutional litigation 
rarely ends with an adverse decision.”2 There have been only a handful of cases 
where it has not been possible for the executive or legislature to respond to an 
adverse decision whilst retaining fidelity to the original policy behind the action or 
law. In roughly two-thirds of all decisions where a law has found to be inconsistent 
with the Charter of Rights and Freedoms there has been some form of legislative 
sequel. As Hogg has put it ‘the Charter can act as a catalyst for a two way 
exchange between the judiciary and the legislature ... but it rarely raises an 
absolute barrier to the wishes of democratic institutions.’ Ideally this dialogue 
should enable the courts to educate the other branches of government through 
principled and robust articulations of the value of Convention rights in a 
democratic society.”> The limitations analysis has a central role in promoting this 
dialogue. The limitation analysis empowers the courts to require from the 
executive or legislature justification within the terms of the Convention for the law 
or action. Equally it requires the executive and the legislature to be explicit about 
the limits that they set on rights and freedoms. Conversely, the courts are required 
to consider the Crown’s arguments for limiting Convention rights. On this level at 
least dialogue cannot be characterised as undemocratic.” Not only does the final 
word rest with Parliament and the executive under the HRA,” thereby reducing the 
chances of judicial imperium, the courts are supporting the values and principles of 
a ‘democratic society’ by intervening when it can be demonstrated that the 
executive and legislature have failed to adequately consider them. Indeed, given 
the unique structure of the HRA ‘in principle it should follow that, other things 
being equal, the courts ought to be willing to apply the proportionality test more 





70 R v Secretary of State for the Home Department, ex p Leech (No 2) [1994] QB 198; R v Lord 
Chancellor, ex p Witham [1998] QB 575; R v Ministry of Defence, ex p Smith [1996] QB 517; R v 
Secretary of State for Social Security, ex p JCWI [1996] 4 All ER 385, 400-402 per Simon Brown LJ. 
Roach, below n 72, identifies a similar dialogue ın pre-Charter Canadian law. 

71 Vriend v Alberta [1998] 1 SCR 495, para 138 per Iacobucci J. 

72 Kent Roach, ‘Constitutional and Common Law Dialogues between the Supreme Court and Canadian 
Legislatures’ [2001] 80 Can Bar Review 481, 507-511. See also Julie Jai, ‘Policy, Politics and Law: 

i in Light of the Charter’ (1996) 9 NJCL 1 13-20. 

73 Peter Hogg and Alison Bushnell, ‘The Charter Dialogue between Courts and Legislatures’ (1997) 35 
Osgoode Hall LJ 75 79 

74 ibid 81 

75 n 72 above 485. 

76 n 71 above para 142 per Iacobucci J. 

TI R v Secretary of State for the Home Department, ex p Simms [2000] 2 AC 115, 131 per Lord 
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rigorously and critically to Acts of Parliament.’78 Moreover, as Iacobucci J 
correctly concluded in Vriend: 
To my mind, a great value of judicial review and this dialogue among the branches is that 
each of the branches is made somewhat accountable to the other. The work of the legislature 
i8 reviewed by the courts and the work of the court in its decisions can be reacted to by the 
legislature in the passing of new legislation. ... This dialogue between and accountability of 
each of the branches have the effect of enhancing the democratic process, not denying it.79 
By engaging in a dialogue, and thereby requiring the legislature and executive to 
justify their measures, the judiciary forces the other branches of government to pay 
the proper level of attention to Convention rights. Indeed, in Scotland there is 
already evidence of a nascent constitutional dialogue. The High Court’s decision in 
Starrs v Procurator Fiscal,® holding temporary sheriffs to be incompatible with 
Article 6(1), produced a legislative sequel in the form of the Bail, Judicial 
Appointments etc. (Scotland) Act 2000. 


Pre-limitation deference 


Without doubt the most damaging form of deference is that which the courts have 
adopted at the pre-limitation stage. Here an application is simply dismissed before 
the court has considered whether the limitation is lawful, as the subject matter of 
the case at bar is of such a nature to warrant the courts deferring to the legislature 
or executive. For example in Poplar Housing*! the Court of Appeal accepted that 
the power in section 21(4) of the Housing Act 1996, which allowed the Housing 
Association to evict the defendant on the basis that she had intentionally made 
herself homeless, would interfere with her Article 8(1) right to a home life. 
However, far from then engaging in a full blown limitations analysis as might be 
expected, the Court simply decided to defer to the choices of the legislature. 

In Canada the use of the doctrine at this stage of review has led one leading 
commentator to the conclusion that the doctrine of deference ‘like the principle of 
“minimal scrutiny” in American constitutional law, has, more often than not 
meant no review at all.’® Recent case law in the United Kingdom shows worrying 
signs of a similar development here. During his judgment in Mahmood®™ Lord 
Phillips MR in language reminiscent of minimal scrutiny talks of a court in human 
rights claims ‘applying an objective test, [that is] whether the decision maker could 
reasonably have concluded that the interference was necessary to achieve one or 
more of the legitimate aims recognised by the Convention.’® Scrutiny at this level 
is not of the rigour demanded by the HRA. It is, in fact, judicial avoidance. 

Be that as it may the first stage of constitutional review is usually understood 
as focusing on the definition of the rights and freedoms at issue in the case at 


78 David Feldman, ‘Proportionality and the Human Rights Act’ in Evelyn Ellis (ed), The Principle of 
Proportionality in the Laws of Europe (Oxford: Hart, 1999) 140. 

79 n 71 above para 139. Cited by Laws LJ n 5 above 372 [75]. 

80 2000 SLT 42. 

81 n 24 above. 

82 ibid 202 [69] per Woolf LCI. 

83 David Beatty, Constitutional Law in Theory and Practice (Toronto: University of Toronto Press, 
1995) 82. 

84 Emphasis added. 

85 R (Mahmood) v Secretary of State for the Home Department [2001] 1 WLR 840, 857 [40]. 

86 Later in Farrakhan, n 27 above, Lord Phillips MR recognised that the Daly test was appropnate (at 
501 [65]. 
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bar.®’ It is therefore par excellence an interpretative task and one that vests in the 
judiciary and not the executive or the legislature.*8 Indeed, weak or low value 
claims can and should be weeded out at the first stage by the court through the 
process of interpretation, but not by the subjective resort to deference.®9 

By deferring at this stage of a constitutional case the courts simply assume that 
the professed importance of the government’s aim should affect the level of 
deference. The ‘pressing social need’ and the compatibility of the means chosen to 
pursue it are simply assumed to be compatible with the Convention. Poplar 
Housing ™ is a good example of this. The Court of Appeal clearly felt that it could 
dispense with a detailed limitations analysis, replacing it with arguments so 
minimal that they barely explain why the limitation of a fundamental right was 
justified. 

Moreover, by denying any requirement of justification from the Crown the 
courts completely undercut the effective protection of Convention rights. The 
application of deference at this stage simply precludes it. Indeed, this form of 
deference runs counter to the liberal, purposive interpretation of the Convention 
that many have advocated.?! In its most extreme form, at the pre-limitation stage, 
deference risks immunising certain legislative decisions, such as those relating to 
the intractable problems of the criminal law? from Convention scrutiny. The 
dangers of this form of the doctrine were correctly identified by McLaughlin J, as 
she then was, in RJR MacDonald v Canada:% 


Care must be taken not to extend the notion of deference too far. Deference must not be 
carried to the point of relieving the government of the burden which the Charter places upon 
it of demonstrating that the limits it has imposed on guaranteed rights are reasonable and 
justifiable. Parliament has its role: to choose the appropriate response to social problems 
within the limiting framework of the Constitution. But the courts also have a role: to 
determine, objectively and impartially, whether Parliament’s choice falls within the limitng 
framework of the Constitution. The courts are no more permitted to abdicate their 
responsibility than ıs Parliament: To carry judicial deference to the point of accepting 
Parliament’s view simply on the basis that the problem is serious and the solution difficult, 
would be to diminish the role of the courts in the constitutional process and to weaken the 
structure of rights upon which our constitution and our nation is founded 4 
Thus, while a court should show some sensitivity to the political and social context 
in which the law was enacted, the Crown must nonetheless demonstrate the 
necessity for the limitation of fundamental rights. And ‘no matter how important 
Parliament’s goal may seem, if the state has not demonstrated that the means by 
which it seeks to achieve its goal are reasonable and proportionate to the 
infringement of rights, then the law must perforce fail.’ A demonstrable 
justification of an infringement of a Convention right is no less than the European 





87 As Chaskalson P observed in Makwanyane, n 43 above 435 [100], ‘although the “two-stage” 
approach may often produce the same result as the “one-stage” approach this will not always be the 
case.” 


88 n 5 above 376 [81] per Laws LJ. His Lordship seems to conflate stages one and two. 

89 R.A. Edwards, ‘Generosity and the HRA: The Right Interpretation?’ [1999] PL 400 401-405. 

90 n 24 above. 

91 n 83 above 88. 

92 For example, drink driving and the supply of unlawful narcotic substances, 

93 n 55 above para 136 per McLachlin J. 

94 As Cory J correctly observed ‘the notion of judicial deference to legislative choices should not be 
used to completely immunize certain kinds of legislative decisions from Charter Scrutiny.’ n 71 above 
para 54. 
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Court itself demands.” It is ‘the task of the courts to maintain this bottom line if 
the rights conferred by our constitution are to have force and meaning.’ %” This 
may not be an easy or popular task, and may at times cause the courts to come into 
conflict with the other branches of government or take a position that is at variance 
with public opinion. But whatever difficulties the HRA causes Parliament, the 
imposition of those difficulties was entirely self-imposed and voluntary. The 
enactment of the HRA was a ‘deliberate choice’ by Parliament and the executive.” 
Subject to the savings clauses the executives and legislatures of the United 
Kingdom must discharge their functions in a manner compatible with the 
Convention. Pre-limitation deference is therefore inimical to the culture of 
justification, removing the need for a reasoned limitations analysis and replacing it 
with ad hoc judicial discretion. 

Similarly, the temptation to place an over-heavy emphasis on context as Lord 
Steyn did in Daly!®! where His Lordship concluded that ‘context is everything’ is 
wrong.! While ‘context is essential in determining legislative objective and 
proportionality, but it cannot be carried to the extreme of treating the challenged 
law asa unique socioeconomic phenomenon, of which Parliament is deemed the 
best judge.’ 1% Deference is not therefore an issue that can be engaged in before the 
limitations analysis,!™ where context will have an important role to play. 


Deference at the limitation stage 


While deference has appeared at the first stage of constitutional review it is 
generally more common for it to appear during the limitation analysis where the 
court is required to determine whether a limit on a Convention right is lawful. 
Nevertheless, the approach of British courts at this stage also leaves much to be 
desired. In Brown!™ the Privy Council was asked to decide whether section 172(2) 
of the Road Traffic Act 1988 was companble with the privilege against self- 
incrimination as guaranteed by Article 6.1% Section 172(3) made it an offence for 
the keeper of a vehicle to fail to provide information as to the identity of the driver 
of the vehicle when requested to do so by a police officer. Any evidence obtained 
by the use of section 172(2) could be used at trial. On appeal from the Sheriff s 
Court the High Court of Justiciary held that section 172(2) infringed the right not to 
incriminate oneself. However, the High Court concluded that it was possible to 
read the section down by preventing the admission of the accused’s reply at trial.!9” 
However, the Privy Council unanimously allowed the Crown’s appeal. The 
opinions of the various members of the Board are shot through with deferential 
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references to the policy choices of the legislature. Lord Steyn for instance 
concluded that ‘the legislature was in as good a position as a court to assess the 
gravity of the problem and the public interest in addressing it.’!% It is not 
surprising then that although the Board agreed with the High Court that section 172 
did indeed infringe Article 6(1), it was nevertheless a reasonable limit. However, 
the limitations analysis from all the judges who addressed the issue was superficial 
and attenuated.!0 For example there was a rather haphazard approach to the issue 
of proportionality. There was no application of the three-limbed test at a level of 
sophistication that might reasonably have been expected. Instead, there was a 
rather general discussion of the necessity of section 172(2) and a somewhat cryptic 
reference to balancing the rights of the individual against the wider interests of the 
community. Moreover, the evidence to support section 172 was, as the Board itself 
admitted, weak. And the Crown produced no evidence to show why an alternative 
such as a reverse evidential burden would not be just as effective.!!° Indeed, 
somewhat puzzlingly Lord Steyn concluded that such an alternative provision 
would achieve the same objective as the impugned section 172(2). Given that the. 
proportionality test, discussed below, requires that limited rights be impaired as 
little as possible, it is difficult to see how section 172(2) can be considered 
compatible with Article 6(1). Section 172(2), after all, does not merely limit the 
right, it negates its essential content. Arguably a more sophisticated and principled 
approach to deference is required. 


A principled approach to deference 


The second stage of constitutional adjudication is, of course, an inquiry to ascertain 
whether a limitation of a Convention right can be justified.!!! In a case where the 
violation is authorised by statute this process requires the policy of the enactment 
to be balanced by the court against the policy of the Convention. For the limitation 
to be justified the Crown will need to show that the interference is prescribed by 
law,!!? serves one of the legitimate purposes specified in the second paragraph, !!3 
and is necessary in a democratic society.1!4 In order to satisfy the last requirement 
not only will the Crown need to show the limitation serves a pressing social need it 
will also need to demonstrate that the measure is proportionate.!15 For a measure to 
be proportionate it has been argued that the following should apply. Firstly, the 
objective of the measure will be sufficiently important to justify limiting a 
fundamental right. Secondly, the means designed to meet the objective will be 
rationally connected to it. Thirdly, the court will need to examine the means chosen 
to see if it will impair the right or freedom no more than is necessary.!!6 Clearly, if 
applied correctly, the proportionality test will be a stringent test for the Crown to 
meet. 
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However, two important points must be addressed here at the outset. First, in his 
judgment in Farrakhan" Lord Phillips MR concluded that ‘when applying a test 
of proportionality, the margin of appreciation or discretion accorded to the decision 
maker is all important, for it is only by recognising the margin of discretion that the 
court avoids substituting its own decision for that of the decision maker. 118 The 
doctrine of deference does nothing of the sort. The HRA has not abrogated the 
separation of powers. The courts are no more entitled under the HRA to substitute 
their views for those of the minister than they were before the Act was passed. But 
the HRA does require that the executive act in a manner compatible with 
Convention rights and that any limits it places on Convention rights are capable of 
being demonstrably justified. In other words the role of a court under the HRA is 
not to ‘second guess the wisdom of the policy choices made by the legislature or 
executive’ but to determine whether they are compatible with the Convention.!!9 
By watering down the proportionality test as Lord Phillips suggests there is a real 
danger of indiscriminate judicial deference. And indiscriminate deference may in 
turn amount to judicial abdication. 129 

Secondly, a blind adoption of the Oakes!2! proportionality test, which de Freitas 
indirectly adopts, will create difficulties.!2 Although space precludes an in depth 
analysis of the Oakes proportionality test and its practical and conceptual flaws, a 
number of important points can be made in relation to its relationship to deference, 
particularly with reference to the problematic third limb of the test, which has 
rightly been described as its ‘core’.!% The principal difficulty with the ‘minimum 
impairment’ limb of the proportionality test is that it is quite often possible for 
judges to think of looser restrictions. In one sense ‘a less repressive or even non- 
repressive alternative is always available provided that the government is willing to 
sacrifice effectiveness.’ !24 Indeed, in every case under the Canadian Charter where 
the legislation passes the minimal impairment limb of the proportionality test, the 
Canadian Supreme Court has declared it to be consistent with the Charter.!* The 
severity of this limb of the test can be alleviated in one of two ways. Hither the 
focus of the argument can be forced back into the definitional stage of the 
adjudication during the definition of the right or freedom in question through the 
adoption of a purposive interpretation of the right!”* or, alternatively, the strength 
of the proportionality doctrine can be diluted in appropriate cases. In other words 
the intensity of scrutiny may therefore vary under the proportionality test. As 
Dickson CJC noted ‘the nature of the proportionality test will vary depending on 





117 n 27 above. 

118 ibid 502 [67]. 

119 Reference Re ss 193 and 195.1(1Xc) of the Crimmal Code (Man) [1990] 1 SCR 1123, 1199 per 
Lamer J. 

120 S. Woalman, ‘Riding the Push-me Pull You’ [1995] SAJHR 60 66. 

121 R v Oakes [1986] SCR 103. 

122 Lord Clyde cites with approval two judgments of the Supreme Court of Zimbabwe: Nyambirai v 
National Social Security Authority 1996 (1) SA 636 and Retrofit v Posts and Telecommunications 
Corporation 1996 (1) SA 847. In Nyambirai Gubbay CJ cites with approval the three limbed test 
fashioned by Dickson CJC in Oakes (647). 

123 R. Sharpe, ‘The Judiciary: A Canadian Perspective’ in P. Alston (ed), Promoting Human Rights 
through Bills of Rights: Comparative Perspectrves (Oxford: Oxford Univermty Press, 1999) 448. 
124 ‘Less Drastic Means and the First Amendment’, Note (1968) Yale LJ 464, 468 cited in P.A. Chapman, 
‘The Politics of Judging Section 1 of the Charter of Rights and Freedoms’ [1986] Osgoode Hall LJ 

867 883. 

125 L. Trakman, W. Cole-Hamulton and S. Gratien, ‘R v Oakes 1986-1997 Back to the Drawing Board’ 
[1998] 36 Osgoode Hall LJ 83 100-101. 

126 n 89 above 400-401. 


872 © The Modem Law Review Limited 2002 


November 2002] Judicial Deference under the Human Rights Act 


the circumstances.’!27 In fact it is a common feature of judicial review in human 
Tights cases that the intensity of review varies depending on the nature of the right 
in issue, the degree to which the right is infringed and the extent to which the 
limitation is permissible.!28 Of course the nub of the problem is deciding what 
constitutes an ‘appropriate’ case for a reduced level of scrutiny and how to 
determine in a principled way the level of scrutiny to be applied. Indeed, without 
such a principled approach there is a danger that a watered down test will be 
adopted for all executive and legislative action.!2 

The jurisprudence of the Supreme Court of Canada represents the second 
approach. Quite quickly after it adopted the rigorous proportionality test in Oakes 
the Supreme Court realised the potential difficulty with the minimal impairment 
element of the proportionality test and attempted to lessen its impact. In the very 
next case decided after Oakes, R v Jones, La Forest J cautioned against an 
overly rigid mechanistic application of the proportionality test without regard to 
the context in which it is to be applied.!31 Later in R v Edwards Books'22 La Forest 
J again concluded in a similar vein that the legislature ‘must be given room to 
manoeuvre’ under this limb of the test. This was to be achieved firstly by loosening 
the standard to be applied where the court believed that deference was appropriate. 
Thus Dickson CJC warned that the Charter should not be used by the well placed to 
roll back social legislation aimed ‘at the improvement of the condition of less 
advantaged people’ !33 Similarly, during the Prostitution Reference Dickson CJC 
refined the minimal impairment limb into a test where the court might imagine that 
an effective, yet less intrusive, law might be available in cases where a deferential 
approach might be appropriate. !34 The third limb of the proportionality test would 
effectively become a ‘reasonable impairment’ test in appropriate cases, 135 

At the same time the Canadian Supreme Court, like the European Court,!36 has 
relied heavily on the idea of context in determining the level of deference to be 
applied.'3? Context is to affect the whole limitations analysis.!38 In doing this a 
court will need to place both relevant fundamental right and law in context by: 





127 n 36 above 786-789. 

128 Seo for example n 33 above 655 [45] per Sachs J; Dieter Grimm, ‘Human Rights and Judicial Review 
in Germany’ in David Beatty (ed), Human Rights and Judicial Review (London: Martinus Nijhoff, 
1994) 290. J. McBride, ‘Proportionality and the ECHR’ in Evelyn Ellis (ed), The Principle of 
Proportionality in the Laws of Europe (Oxford: Hart, 1999) 28-32. 

129 Ruth Colker, ‘Section 1, Contextuality and the Ant Disadvantage Principle’ (1992) 42 Toronto LR 77 
104. 

130 R v Jones [1986] 2 SCR 284, 300. 

131 Dickson CIC, who wrote the leading judgment in Oakes, concurred. This approach has been 
subsequently affirmed by the Court: USA v Cotroni [1989] 1 SCR 1469, 1489-1490 and Edwards 
Books n 36 786-789. 

132 n 36 above 795. 

133 ibid at 779. See also Sir Stephen Sedley, ‘Human Rights: a Twenty-First Century Agenda’ (1996) PL 
386 397-400 R v Sharpe [2001] 1 SCR 45, at para 133 per L’Heureux-Dubé J. 

134 n 119 above 1137. See also Tétreault-Gadoury v Canada (Employment and Immigration Commission) 
[1991] 2 SCR 22, 44 per La Forest J. 

135 Errol Mendes, “The Crucible of Charter: Judicial Principles v Judicial Deference in the Context of 
Section 1 of the Charter’ in G. Beaudoin and E. Mendes (eds), The Canadian Charter of Rights and 
Freedoms (Scarborough: Carswell, 3rd ed, 1995) 3-27. 

136 n 64 above para 42. 

137 n 2 above 842 per Lord Steyn; n 5 above 372-373 [77] per Lawa LJ. 

138 Edmonton Journal y Alberta [1989] 2 SCR 1326. See alto para 4 of the Siracussa Principles (1984) 
which provides that ‘ell limitations shall be interpreted in the light and context of the particular right 
concemed’. 


© The Modem Law Review Limited 2002 873 


The Modern Law Review [VoL 65 


ascertaining the legislative objective sought to be advanced by the impugned legislation. 
This is done by ascertaining the intention of the legislator in enacting the particular piece of 
legislation. When both the underlying value and the legislative objective have been 
identified, and it becomes clear that the legislative objective cannot be achieved without 
some infringement of the right, it must then be determined whether the impugned legislation 
constitutes a reasonable limit. +39 
In this way a synergetic relationship between the values underlying the Charter and 
the context of the case at bar can be established.140 
The contextual approach has the advantage of recognising that ‘a particular right 
or freedom may have a different value depending on the context.’!41 For example, 
freedom of expression under Article 10 has greater value and weight when dealing 
with political issues than it does in relation to pornography or commercial 
advertising.'4? Moreover, as the European Court observes, the margin of 
appreciation will vary with the ‘importance of the rights in question’ !43, the aim 
of the impugned measure and the nature of the activity regulated.“4 Thus, the 
contextual approach has the advantage of attempting 
to bring into sharp relief the aspect of the right or freedom which is truly at stake in the case 
as well as the relevant aspects of any values in competition with it. It seems to be more 
sensitive to the reality of the dilemma posed by the particular facts and therefore more 
conducive to finding a fair and just compromise between the two competing values under 8 
1. 


This contextual approach has subsequently been affirmed by the Supreme Court. 146 

Once the law and competing right have been placed in context, a court should 
then determine whether it would need to defer to the legislature!47 and thereby 
loosen the standard of justification under the proportionality test. Here a number of 
factors identified by Bastarache J in Ontario v M'48 can be usefully relied upon, 
although not exclusively. At the outset a court should by adopting a purposive 
approach? consider the importance of the right in question. The more important 
the right to the ‘free and democratic society’ which the Charter protects the less 
deference the courts should show to the decisions of the legislature or executive 
where that right is infringed. The importance of rights and freedoms in this context 
depends on our normative political vision of what constitutes the essential 
principles of a ‘democratic society.’!5° The democratic society which the 
Convention, like the Canadian Charter, protects is both the source of the rights 
which it protects, and the ultimate standard against which limitations must be 
measured.!*! According to the Puropean Court a democratic society is one which is 
inclusive, pluralistic and tolerant.!52 Moreover, a democratic society will be more 
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than one where the views of the majority always prevail ensuring, for example, fair 
and proper treatment of minorities.!53 Similarly, the ‘free and democratic’ society 
protected by the Canadian Charter has as its hallmarks ‘respect for the inherent 
dignity of the human person, commitment to social justice and equality, 
accommodation of a wide variety of beliefs, respect for cultural and group 
identity, and faith in social and political institutions which enhance the 
participation of individuals and groups in society.’!*4 The idea of a ‘democratic 
society is thus not merely aspirational or decorative it is normative, furnishing the 
matrix of ideas within which we work, the source from which we derive the 
principles and rules we apply and the final measure we use for testing the 
legitimacy of impugned norms and conduct.’ !55 Thus the more important the right 
to our democratic society then the greater the justification that must be shown for 
interfering with it. Where the right to life is in issue then a strict approach is clearly 
necessary. The right cannot be infringed any more than is ‘absolutely necessary’ .!*6 
Equally, the state must show ‘particularly serious reasons’ for interfering with the 
right to a private life under Article 8.157 In contrast, where property rights are the 
subject of a claim then a lower level of scrutiny is, in general, permissible.158 

At the same time, a court should be sensitive to impugned legislation that 
attempts to mediate between competing groups within society. To some extent all 
legislation mediates between groups within society. However, some groups are 
undoubtedly more vulnerable in that they suffer systemic disadvantage and here 
the legislature rightly has sought to reduce that disadvantage through protective or 
remedial laws. Central to this determination will be the vulnerability of the group 
which the legislature seeks to protect!59 and that group’s subjective fears and 
apprehension of harm.!© For example laws criminalising hate speech seek to 
ameliorate the historic disadvantage of the Jewish people caused by centuries of 
anti-Semitism, and more recently Holocaust denial. The dissipation of racism is 
clearly central to the concerns of any democratic society that is inclusive, 
pluralistic and tolerant. Indeed, here it is arguable that the legislature is seeking to 
enhance the values of a democratic society through the enactment of laws whose 
aim is to promote and ensure racial equality.!©! In these circumstances a reduced 
level of justification under the proportionality test could be justified. At the same 
time there will be some cases that mediate between groups where such an approach 
is not warranted. For example, in UFCW v KMart Canada Ltd'® the restriction on 
leafleting by strikers imposed by the Canadian Labour Code could not be said to be 
designed to protect a vulnerable group, ie the employers. 

Moreover, where the legislature can be shown to have engaged in a careful and 
considered weighing of competing interests, then the strength of the case for a 
reduced application of the minimal impairment test becomes stronger. Thus, in 
RJR MacDonald v Canada‘ the Canadian Parliament undertook a lengthy 
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investigation of the impact that a prohibition on advertising of tobacco products 
would have before passing the Tobacco Products Control Act.! Be that as it may, 
the Crown should always be able to justify its laws within the terms of the 
Convention for them to stand. There will be occasions where there is no evidence 
of a careful and considered weighing of interests by the legislature. For instance, in 
First County v Wilson,'® where the Consumer Credit Act 1974 excluded the 
creditor’s right of access to court, the Crown could not either provide an 
explanation or adduce evidence to show why Parliament had thought this 
necessary. Perhaps the legislature thought it necessary to shield the vulnerable 
from usurious practices. But this is pure conjecture. In the circumstances the Court 
of Appeal had no choice but to declare the legislation incompatible with Article 6. 

Similarly, if the area covered by the impugned legislation is particularly 
complex then the courts should, in this case, be aware of their own institutional 
limitations for as Bastarache J tersely observed in Ontario v M, ‘courts are simply 
ill-suited to manage holistic policy reform.’!© This is particularly true where 
polycentric issues are involved. However, a court cannot simply shy away from 
engaging with such issues where the Charter or Convention requires it. Rather it is 
simply that in such contexts greater deference to the solution adopted by the 
legislature through the application of a less stringent application of the minimal 
impairment test might be appropriate in recognition of the difficulties in framing a 
legislative solution to the problem. 

Moreover, the origin of the legal measure in question can to some extent colour 
the level of deference to be applied. The stronger the democratic pedigree of the 
measure the more appropriate deference may be. Clearly, rules promulgated by un- 
elected decision-makers and rules based on the common law should receive less 
deference than those made by Parliament.!67 Whereas conversely rights and 
freedoms might be limited in order to enhance democratic governance.!® And 
again some deference might be appropriate here. As Lord Clyde concluded in 
Alconbury the right of access to court could be limited to ensure that those who 
make policy decisions were democratically accountable.!© Such a carefully 
fashioned scheme could hardly be said to be at variance with a ‘democratic 
society’. This is not, however, to argue that the imprimatur of democracy should 
mean that scrutiny should be anything less than thorough. Indeed, it would be 
wrong to conclude, as Laws LJ has done, that ‘greater deference will be due to the 
democratic powers where the subject matter is peculiarly within their 
responsibility’.17 This statement misses the proper relationship between the courts 
and the other branches of government under the HRA. A court is not so much 
concerned with the wisdom of certain policies, such as defence, but rather the 
question of whether it violates an applicants rights and freedoms. That is a judicial 
question.!71 Under our ‘bi-polar’ constitution ministers are both democratically and 
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legally accountable for their decisions.!7 And whether their decisions are 
compatible with Convention rights is, indeed, a legal question. A court’s role 
under the HRA ‘is as the guardian of human rights [and] it cannot abdicate this 
responsibility. 1? Thus a court cannot even shy away from cases involving 
national security where fundamental rights and freedoms are implicated.!74 
However, national security interests can and should be considered during the 
limitations analysis.!75 

Finally, the legislature is often required to make moral judgments in determining 
social policy.!76 In Winnipeg Child and Family Services v G'7', for example, the 
respondent was placed in the custody of the Director of Child and Family Services 
by the Superior Court on the motion of the appellant. The respondent, a solvent 
abuser, was five months pregnant. The appellant claimed to be acting to protect the 
unborn child from the consequences of the solvent abuse. On appeal the Court of 
Appeal overturned the decision of the Superior Court, a decision affirmed later by 
the Canadian Supreme Court. Traditionally, Canadian law has treated the mother 
and child as one entity, with the rights of the unborn child being incomplete and 
inchoate until birth. In dismissing the appeal the Supreme Court recognised that the 
extension of legal rights to the unborn child would ‘involve moral choices and 
would create conflicts between interests and rights ... they posses complex 
ramifications impossible for this Court to fully assess. ... These are not the sorts of 
changes which common law courts can or should make ... these are the sorts of 
changes which should be left to the legislature.’!78 Indeed, as the text of the 
Convention makes clear the state may invoke such considerations to justify 
limitations. And at first sight the circumstances of Pretty’s Case!” would appear to 
be one in which a deferential approach could be justified. The issues of assisted 
suicide and euthanasia are, without doubt, difficult and complex moral 
questions.18© However, this case illustrates an important danger. In Pretty the 
applicant suffered from a terminal degenerative neurological condition, for which 
there is currently no cure. With the progression of the disease in an advanced stage 
Mrs Pretty wished to end her life, but was prevented by her condition which had 
almost paralysed her entirely. Mr Pretty, however, was prepared to ease his wife’s 
passing but would thereby open himself up to the possibility of a prosecution for 
assisting a suicide contrary to section 2(1) of the Suicide Act 1961. The applicant 
claimed not only that the refusal of the Director of Public Prosecutions to give an 
assurance that her husband would not be so prosecuted!8! but also that the Suicide 
Act infringed her Convention rights. The House of Lords unanimously dismissed 
her application for judicial review of the Director’s decision, concluding that none 
of her Convention rights had been infringed. Mr Pretty petitioned the European 
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Court, who in light of the circumstances expedited her case. On the whole the 
European Court agreed with the House of Lords. However the European Court 
disagreed with their Lordship’s conclusion that Article 8 was not engaged. The 
Strasbourg Court concluded that Article 8 protected the dignity interests of the 
applicant which had prima facia been infringed by section 2(1) of the Suicide 
Act.!82 The European Court then went on to conclude that the section was a 
justified limitation within the terms of Article 8(2). Arguably this conclusion is 
itself over-deferential but perhaps to be expected from the European Court’s 
jurisprudence on the margin of appreciation. But should a British court have been 
so deferential here had it reached this stage?}® In other words should a British 
court have applied a lower level of scrutiny as the prohibition on assisted suicide 
can hardly be said to be a minimal impairment of the dignity interest protected by 
Article 8(1)? The difficulty here, however, is that as the prohibition is absolute it 
cannot be said to represent a reasonable impairment of the right. Section 2(1) 
would fail to be considered a proportionate interference with Mrs Pretty’s Article 8 
rights even under a reduced level of scrutiny. Clearly there are legitimate concerns 
in this area. But the law as it stands cannot be said to strike a carefully crafted 
balance by the legislature between competing sets of rights. Indeed, a declaration 
of incompatibility seems to be the only principled outcome. A decision to declare 
the provision incompatible while it would of course not affect the continuing 
legality of the section, may nevertheless have started a constitutional dialogue and 
thereby forced Parliament to address an area which is clearly in need of re- 
examination. In a sense judicial assertiveness here would highlight a dysfunction of 
the democratic process to deal adequately with this issue. Deference should not 
therefore be taken to mean that the courts should grant an unrestricted licence to 
the legislature to disregard Convention rights simply because the issues are morally 
contestable and complex.!* 

At the same time we must recognise that moral judgments are often problematic. 
The protection of morals has been used to justify the most intrusive interferences 
with a right to a private life. From time to time the European Court has prayed in 
aid moral differences between the various contracting states to the Convention 
when invoking the margin of appreciation. As a consequence the European Court 
has accorded a greater level of deference to defendant states, where moral and 
religious issues are at stake, than is necessary or desirable.!85 For instance, until 
recently the rights of transsexuals were unjustly under-recognised by the European 
Court because it was unable to discern a moral consensus amongst European 
nations that favoured their recognition.1® As Feldman rightly observes ‘a human 
tights court should be slow to allow the views of groups in some of the countries 
within its jurisdiction to deprive individuals of redress for humiliation from a lack 
of respect for a central element in their private lives.’!8’ The inherent moral 
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conservatism evident in the European Court’s margin of appreciation has done 
much to undermine the effective protection of Convention rights.!8 British courts 
would do well to avoid it. 

However, whenever a court is approaching the issue of deference under the 
HRA, in keeping with the new culture of justification, two important consider- 
ations should be kept in mind. Firstly, there is quite a difference between the 
adoption of a deferential approach to human rights claims out of respect for the 
other institutions of government, and the adoption of such a stance in submission to 
them.!®9 ‘Deference as respect’ might be justified during the limitations analysis 
when, for example, the impugned legislative provision represents a careful and 
balanced approach to a pressing social problem. However, ‘deference as 
submission’ is not acceptable when deciding human rights claims. While it was 
clear that prior to October 2000 a court had no authority to examine statutory 
materials for compatibility with the Convention, since that date under our evolving 
‘intermediate constitution’ this is no longer the case.!® Secondly, no matter how 
strong the arguments put forward by the Crown justifying a particular measure as 
being a necessary limitation of a Convention right, deference cannot be used to 
condone the negation of the essential content of that right.!9! In Brown,!%2 for 
instance, the effect of the legislative provision chosen to pursue the promotion of 
road safety cannot be said to impair the right no more than is necessary. In 
Funke! and Saunders'™ the European Court bas held that where the accused is 
compelled to answer questions on pain of a criminal sanction, then the essence of 
the privilege against self-incrimination is negated.!9 A limitation that negates the 
essential content of the right is by definition disproportionate for every right enjoys 
an absolute ceiling of protection which may not be taken away by limitation.!% In 
other words each right has a ‘bright prophylactic core’ that cannot be trespassed 
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upon.!% The effect of section 172 is such that in practice the accused is faced with 
Hobson’s choice: Either refuse to answer a question within the terms of section 172 
and face a criminal penalty, or answer any such question and run the risk of 
incriminating oneself at any future trial. In such circumstances it is meaningless to 
talk of limitation or of the balancing of the individual’s rights against the wider 
interests of the community. The privilege against self incrimination has been 
limited out of existence. 


The importance of evidence 


Once a prima facie infringement of a Convention right has been established the 
burden of proof switches to the party seeking to justify the provision, usually the 
Crown.!% Here ‘it is for the legislature or the party relying on the legislation to 
establish justification and not for the party challenging it to show that it was not 
justified.’!9 And since the interests of the aggrieved party are of fundamental 
constitutional importance a court must insist on a stringent standard of justification 
for the limitation to be upheld. In other words, there must be a demonstrable 
justification of the necessity for the limitation. In constitutional litigation it is 
simply not acceptable for a court to hold that the necessity for the limitation of a 
Convention right is obvious or self-evident, as in effect the Court of Appeal did 
during its judgment in Donoghue. When a court holds that ‘an element of the 
limitations analysis is “‘obvious or self-evident” the onus with respect to that 
element is reduced to zero, and the standard of justification with respect to that 
element is not at all stringent.’*! Thus where an Act of Parliament is held to be 
prima facie incompatible with a Convention right, in order to discharge the 
evidential burden of demonstrating that the law represents a justifiable limitation 
of the right in question the Crown ‘will have to provide the court with evidence and 
arguments to support its general claim of justification.’ This is especially 
important in relation to determining the question of what level of deference*™ to 
grant the legislature, for this is a determination that can only effectively be made in 
light of an assessment of the evidence available in relation to a particular claim.™ 
The very language of the limitation analysis — ‘pressing social need’ and ‘least 
restrictive means’ for example — indicates that the restriction must be of such great 
public importance so as to outweigh the fundamental rights of the individual. 
Indeed, implicit in the concept of a ‘pressing social need’ is the recognition that the 
state’s interest is extraordinary and is capable of being demonstrated as such. The 
evidence adduced by the Crown must therefore be more than mere statistics. 
Equally, a court cannot be asked to speculate on the reasons for justification in the 


197 n 120 above 73. In recognition of the potential problem that this might create the Convention makes 
een eee er Sea Oe ee Glimmerveen v Netherlands (1979) 18 DR 187, 


198 EA RERE ATAN tes coal Mande ald Rapes eI aoa n 121 above 138 
per Dickson CIC. 

199 De Lange v Smuts 1998 (3) SA 785, para 92. 

200 n 24 above. 

201 S. Peck, ‘An Analytical Framework for the Application of the Canadian Charter of Rights and 
Freedoms’ [1987] 25 Osgoode Hall LJ 1 54. 

202 n 199 above para 92. 

203 n 104 above para 79 per Iacobucci J. 

204 Ibid para 80 per Iacobucci J. 
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absence of any factual basis for it. In other words a court must be provided with 
solid evidential grounds for ascertaining whether the Crown has sufficient 
justification within the terms of the Convention for overriding a fundamental right. 
Nevertheless, the jurisprudence to date has singularly failed to provide 
convincing evidence that many of the limitations imposed by British law are 
indeed necessary. In Brown, for example, Lord Steyn was able to cite socio- 
economic evidence supporting the curtailment of presumption of innocence in the 
form of a meagre set of statistics. On the basis of these statistics Lord Steyn felt 
able to conclude that section 172(2) represented the least drastic means that could 
have been adopted by Parliament to deal with the problem of drink driving. A 
reverse legal burden would not suffice it seems. A similar approach can be found 
in the Court of Appeal’s decision in Farrakhan. Mr Farrakhan, the spiritual 
leader of the Nation of Islam and an American citizen, was subject to an exclusion 
order under the Immigration Act 1971. The Home Secretary concluded that Mr 
Farrakhan’s presence in the United Kingdom was not conducive to the public good 
as it was alleged that he had previously made offensive and racially derogatory 
speeches. The Home Secretary argued that given his reputation there was a danger 
of public disorder if he was allowed to enter the United Kingdom on a speaking 
tour. At first instance Turner J had quashed the order on the basis that the Home 
Secretary had failed to provide sufficient evidence to show that his public order 
concerns could limit Mr Farrakhan’s right to free speech. The lack of reasons 
provided by the Home Secretary for his decision to exclude Mr Farrakhan could 
not be excused by asserting that the matter lay within his area of discretion.™® 
Consequently, the Home Secretary had failed to objectively justify bis interference 
with Mr Farrakhan’s Article 10 right to freedom of expression. The Home 
appealed. In allowing the appeal Lord Phillips MR concluded that 

although Article 10(1) had been infringed?!” by the exclusion order it could 
nevertheless be sustained under Article 10(2) as pursing the legitimate aim of 
preserving public order. In contrast to Turner J at first instance*!! Lord Phillips 
concluded that ‘we do not believe that, under established principles of judicial 
review, the absence of reasons gives rise to the inference that none exists.’?!2 On 
the contrary, because of the special nature of constitutional nights the executive 
must positively demonstrate why any limit on a Convention right is necessary. And 
this will of necessity require reasons to be given. Yet the evidence in Farrakhan 
that the order was necessary for public order purposes was rather thin, and not 
tailored to the circumstances. The ‘exiguous’ evidence?!3 adduced at first instance, 
and criticised by Turner J, had hardly been augmented on appeal. Yet this was 
found to be sufficient to allow the Court of Appeal to defer to what is in effect an 


205 n 199 above para 92. 

206 n 2 above 841 per Lord Steyn. 

207 Ibid 843 per Lord Steyn. 

208 n 27 above. 

209 R (Farrakhan) v Secretary of State for the Home Department [2001] EWHC Admin 781, para 49. 

210 The Court of Appeal decided that first and foremost the case involved an ummugration decision. By 
clasnfying it as such Lord Phillips was able to rely upon Strasbourg’s margin of appreciation m these 
cases. However, the effect of the order was such as to infringe Mr Farrakhan’s Article 10 right. In 
constitutional litigation both the purpose and effect of the impugned conduct is to be considered by 2 
court when considering whetber such conduct is compatible with the Convention. n 35 above 333. 

211 n 209 above paras 48—49. 

212 n 27 above 485 [7]. 

213 Sedley’s LJ phrase describing the Home Secretary’s grounds for exclusion when considering leave to 
appeal, n 27 above 484-485 [4] 
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order imposing prior restraint.2!* In light of the rigour demanded elsewhere in the 
Commonwealth it is difficult to read most of the British cases as doing anything 
other than relieving the Crown of its burden to show that the infringement of a 
fundamental right is justified within the terms of the Convention. 

Of course there will inevitably be cases where the Crown’s evidence as to the 
necessity of a particular measure is inconclusive. In these circumstances it may be 
possible for a court to discern that the pressing social need which provides the 
objective of the legislation was the product of extensive public debate, and that 
consequently a reduced standard is appropriate under the third limb of the 
proportionality test when assessing the evidence which may be inconclusive.?!5 
Equally, where the evidence is inconclusive then it is quite legitimate for a court to 
examine legislative responses in comparable jurisdictions to see if there are less 
restrictive means available to achieve the purpose, unless it can be demonstrated 
that these are not suitable solutions in the United Kingdom.?!6 


Conclusion 


The issue of the extent to which a court should defer under the HRA is without doubt 
the most difficult relating to the application of the Human Rights Act.?!7 However, 
the jurisprudence of British courts to date, characterised at times by pragmatic 
decision making and conclusory reasoning,?!8 fails to grapple adequately with this 
i t question. It is, indeed, unfortunate that the preoccupation of both 
academia and the judiciary with leaving an area of discretion to the executive and 
legislature has frustrated the development of a culture of justification. As Simon 
Brown LJ observed in the International Transport Case ‘constitutional dangers exist 
no less in too little judicial activism as in too much’.?!9 Deference, now a leitmotif of 
British human rights jurisprudence, is in danger of frustrating one of the central 
purposes of the Act, namely that of ‘bringing rights home’? and thereby reducing 
the number of adverse judgments by the European Court. The development of a 
coherent and principled theoretical framework in cases involving the HRA is central 
to this enterprise. For this to become a reality our courts will need to develop a more 
Herculean! style of adjudication; one which eschews the formalism of pre-October 
2000 with its emphasis on deference to legal authority. 


214 As Iacobucci J noted in Little Sisters Book and Art Emporium v Canada (Minister of Justice) [2000] 2 
SCR 1120, para 231. ‘The protection of expressive freedom 1s central to the social and political 
discourse in our country. If such a fundamental right is to be restricted, it must be done with care. This 
is particularly the case when the nature of the interference is one of prior restraint, not subsequent 
silencing criminal sanction’ The same is no less true of the United Kingdom McCartan 
Turkington Breen v Times Newspapers [2000] 3 WLR 1670, 1686 per Lord Steyn; Reynolds v Times 
Newspapers Limited [1999] 3 WLR 1010, 1029-1030 per Lord Nicholls of Birkenhead. 

215 Thomson Newspapers v Canada (1995) 24 OR (3d) 109, 142. 

216 n 199 above paras 94-99; Metacash Trading Ltd v Commissioner for South African Revenue Service 
(2002) 11 BHRC 497, para 97; Marckx v Belgium (1979) 2 EHRR 330, pera 41, Re USA and Smith 
(1984) 44 OR (2d) 705, 722-727; Pretty’s Case n 179 above 1615 [28] per Lord Bingham. 

217 n 8 above 547. 

218 It is intriguing to speculate on the extent to which the Hong Kong Bill of Rights was a pre-play of the 
HRA. A. Bymes, ‘Hang Kong’s Bill of Rights Experience’ in P. Alston (ed), Promoting Human 
Rights through Bills of Rights: Comparative Perspectives (Oxford. OUP, 1999) 358-361. For another 
example of how judicial restraint drained a human rights instrument of tts effectiveness see B. Houvis, 
‘The Legacy of the Supreme Court of Canada’s Approach to the Canadian Bill of Rights’ [1982] 28 
McGill LJ 31 52-58. 

219 n 5 above 365-366 [54] per Simon Brown LJ. 
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Misconceptions about Wrongful Conception 
Laura C. H. Hoyano* 


‘Public policy’ has acquired a bad name in English tort law, but the reasons for its 
tumble from grace remain obscure. Lord Morris in Dorset Yacht gave us the 
Delphic admonition that the court should not shrink from being arbiter of whether 
it is fair and reasonable that a duty of care arise, and that ‘policy need not be 
invoked where reasons and good sense will at once point the way’! — but did not 
explain why sense and logic must be distinguished from policy factors, and why 
the latter do not encompass fairness and reasonableness. When the ‘policy 
considerations’ step of Lord Wilberforce’s two-stage test in Anns? was supplanted 
by ‘fairness, justice and reasonableness’ in Caparo’s three-stage test for duty of 
care,? it was unclear how, if at all, this was intended to change the substance of 
what the court must consider in novel cases, or whether the revolution was 
confined to shifting the persuasive burden respecting policy considerations from 
the defendant to the claimant, by inference converting the court from an expansive 
to a conservative way of thinking about negligence law. While the factors selected 
for consideration under the third stage of the Caparo test have tended to weigh 
heavily against creating a duty of care, recently the countervailing policy that 
wrongs should be remedied — corrective justice — has regained prominence* (which 
begs the question as to what constitutes a wrong). Perhaps aware of the flaccidity 
of ‘fairness, justice and reasonableness’ in explaining to parties why a duty of care 
has been withheld or imposed in their cases, the Law Lords have continued to cast 
about for more satisfactory labels. ‘Assumption of responsibility’, once subjected 
to scathing judicial criticism as being ‘neither helpful nor realistic’ as a test of 
liability,> is now regarded as a virtually indispensable phrase in novel negligence 
decisions, at least where the harm is characterised as economic.® The latest label in 
vogue is Aristotle’s ‘distributive justice’, usually deployed in counterpoint to 
‘corrective justice’ which is generally assumed to be the default rationale 
underpinning tort law. 


* Fellow & Tutor in Law, Wadham College, Oxford. 


1 Home Office v Dorset Yacht Co Ltd [1970] AC 1004, 1038-1039. 

2 Anns v London Borough of Merton [1978] AC 728, 751-752. 

3 Caparo Industries pic v Dickman [1990] 2 AC 605, 617-618. 

4 X (Minors) v Bedfordshire CC [1995] 2 AC 633, 745 per Lord Browne-Wilkinson, quoting Lord 
Bingham M.R. in the Court of Appeal below who stated that the principle of righting wrongs ‘has first 
claim on the law’ and that ‘very potent considerations are required to overnde that policy’ [[1994] 4 
All ER 640 at 663C-D]; Phelps v London Borough of Hillingdon [2001] 2 AC 619; Brooks v 
Metropolitan Police Commissioner [2002] EWCA Civ 407, at para 59-73. 

5 Smith v Enc S. Bush [1988] 1 AC 831, 862 per Lord Griffiths, a criticism echoed by Lord Roskill in 
Caparo n 3 above, 375. 

6 Assumption of responsibility was tentatively resuscitated by Lord Goff in Spring v Guardian 
Assurance [1995] 2 AC 296 and Henderson et al. v Merrett Syndicates Ltd. [1994] 3 WLR 761 and 
was decisive in White v Jones [1995] 2 AC 207, assuring its rehabilitation. 

7 First invoked by Lord Hoffmann in White v Chief Constable of the South Yorkshire Police [1998] 3 
WLR 1509, 1550-1551. 
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In McFarlane v Tayside Health Board® the House of Lords had recourse to all of 
these labels in holding that the parents of a healthy child bom following a 
negligently performed sterilisation procedure could not recover damages from a 
health authority for the cost of bringing up that child. The Lords reversed 15 years 
of consistent English appellate authority? which had applied the conventional 
professional negligence template to find liability for maintenance costs, the claim 
being categorised as a consequential economic loss directly flowing from the failed 
sterilisation which was not only objectively foreseeable but directly contemplated 
by the parents and the surgeon.!° The Law Lords’ attempt to create a sharp-edged 
legal rule for ‘wrongful conception’ cases, however they might arise, without 
articulating a clearly defined supporting principle has fomented rather than 
forestalled further litigation. The lack of consensus in McFarlane has fostered 
confusion amongst trial judges and encouraged the Court of Appeal to create 
untenable distinctions, pivoting unsteadily on the health of the unwanted child and 
the reluctant parent respectively. I will analyse the disparate lines of reasoning 
taken in McFarlane and will use the subsequent cases to explore some of the 
implications of the collapse of legal principle which McFarlane, at least to this 
point, represents. 


Fact variation #1: the healthy child of healthy parents 
In McFarlane, the four Law Lords who concurred in the result were clearly 


concerned not to confer tort immunity on surgeons carelessly performing 
sterilisation procedures, which would create an unacceptable anomaly in 





8 [2000] 2 AC 59, [1999] 4 All ER 961, [2000] 1 FCR 102, [1999] 3 WLR 1301, 52 BMLR 1, [2000] 
Lloyd’s Rep Med 1 [cited hereafter from AC]. 

9 Emeh v Kensington and Chelsea and Westminster Area Health Authority [1985] QB 1012 
disapproving of Udale v Bloomsbury Area Health Authority [1983] 1 WLR 1098 (QB) holding the 
contrary; Thake v Maurice [1986] QB 644 (CA, leave to appeal to HL denied). Ses also the Scottish 
cases of Allan v Greater Glasgow Health Board 1998 SLT 580; Anderson v Forth Valley Health 
Board, 1998 SLT 588. Although the McFarlane appeal emanated from Scotland, the Law Lords were 
agreed that English and Scottish law should be the same: ‘[i}t would be strange, even absurd, if they 
were not’(n 8 above, 68 per Lord Slynn; see also 78 per Lord Steyn). Some English courts had 
expressed misgivings about this position, but nonetheless applied Emeh and Thake: Jones v Berkshire 
Area Health Authority (unreported, 2 July 1986 per Ognall J; Gold v Haringey Health Authority 
[1988] QB 481, 484g per Lloyd LJ; Allen v Bloomsbury Health Authority [1993] 1 All ER 651, 662d- 
f per Brooke LJ. 

10 “Wrongful conception’ cases arise most commonly from failed sterilisation procedures but also 
occasionally from mcorrect diagnoses that the parents did not cany a defective gene (as in RH. v 
Hunter [1996] OJ No. 2065 (Ont. Gen. Div.) — muscular dystrophy). They are more 
than so-called ‘wrongful birth’ cases, where the claimants decided to have a child, but would have 
terminated the pregnancy had they known that the foetus was suffering from an abnormality (as in 
Rand v East Dorset Health Authority (2000) 56 BMLR 39, [2001] Lloyd’s Rep Med 181; Hardman v 
Amin ([2000] Lloyd’s Rep Med 498, 59 BMLR 58 [cited hereafter from BMLR]; Lee v Taunton & 
Somerset NHS Trust [2001] 1 FLR 419). In ‘wrongful conception’ cases, the parents did not wish to 
have any child, so the maintenance costs satisfy the ‘but for’ causation test whereas in ‘wrongful 
birth’ cases the claimants would have borne the usual costs of bringing up a child in any event. The 
rare cases of failed abortions (as in Scurtaga v Powell (1979) 123 SJ 406, appeal dismissed by CA 
(unreported, 24 July 1980,Transcript No. 597 of 1980), or an incorrect diagnosis that the mother was 
not pregnant (as in Groom v Selby [2001] All ER (D) 250, 64 BMLR 47 (CA) [cited hereafter from 
BMLR], Greenfield v Irwin [2001] 1 WLR 1292, [2001] 1 FLR 899 [cited hereafter from FLRJ) are 
in a third category which might be dubbed ‘wrongful continuation of pregnancy’; the medical 
negligence did not cause the pregnancy, but such cases can be assimilated for these purposes with 
‘wrongful conception’ in that the patent did not want to have a child. 
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professional negligence.!1 The NHS’ strategy had been to argue that conception, 
pregnancy and delivery are natural processes, and so cannot be characterised as 
harmful; hence any and all claims arising from the unwanted conception must be 
pure economic loss. The health authority thus hoped to exploit the instinctive 
aversion of negligence law to economic losses not causally related to physical 
damage. The majority rejected this line of reasoning, finding that the unwanted 
events constituted actionable physical harm to the mother; Lord Steyn most clearly 
equated the physical events with personal injury. Lord Millett, partially 
dissenting, considered that every normal healthy child is a blessing!> and a benefit 
in the eyes of law; therefore her birth cannot be converted to a detriment by her 
parents through a process of ‘subjective devaluation’.' He would have given a 
conventional award of £5,000 for denial of the parents’ personal autonomy to 
choose to limit the size of their family,!5 but no other award. 

The conclusion that the mother had suffered an actionable physical wrong which 
warranted more than nominal damages was the only clear area of consensus in the 
majority. Lords Slynn, Steyn and Hope regarded the mother’s prenatal medical 
expenses and loss of income as consequential economic loss flowing from the 
physical injury, and hence recoverable,!¢ but Lord Clyde apparently did not.!7 Any 
claim for postnatal loss of income was rejected i in principle by Lord Clyde,!8 and 
by inference by Lords Slynn and Steyn,!? but was accepted by Lord Hope if the 
foregone income was a direct result of the effects of the pregnancy itself, subject to 
the remoteness limiting rules.” Lord Slynn accepted a claim for the layette for the 
newborn,?! but Lords Hope and Clyde did not,” while Lord Steyn did not even 
discuss that head of damage. 

All five Law Lords wanted to deny the claim for the cost of rearing the child, but 
they had singular difficulty in articulating why without falling into the 
(as they evidently saw it) of appeals to moral considerations. They may have felt 
unease about the allocation of the NHS’ limited resources to the mundane needs of 
a growing child. Lord Steyn was alone in acknowledging that there necessarily was 
a moral dimension to this result.4 The difficulty was finding a device which would 
permit the desired conclusion to follow. 

The route taken by Lords Slynn, Steyn and Hope was to winch the maintenance 
claim from personal injury into the autonomous territory of pure economic loss — 


11 Avoiding such immunity has also womed some American courts: Johnston v Elkins 736 P.2d 935, 
939 (Kan. 1987); CS v Nielson 767 P.2d 504, 508 (Utah 1988). 

12 n 8 above, per Lord Slynn, 74; Lard Hope, 86; Lord Clyde, 102; Lord Steyn, 81. 

13 Lord Millett admitted that ‘in truth [the birth] is a mixed blessing’, with inseparable advantages and 
disadvantages (n 8 above, 114). 

14 ibid 112 This 1s a rather peculiar transplantation of the concept from unjust enrichment by the receipt 
of unwanted services. 

15 ibid 114. Sl eit aia gd toe tne iva ig prac e Ba 
baby equipment in reliance upon the misrepresentation that the sterilisation was successful, as this 
loss would flow as a direct and foreseeable consequence of that information being wrong — 
notwithstanding that all the financial claims had the same cansal nexus with the erroneous advice. 

16 bid 74, 76 per Lord Stynn, 84 per Lord Steyn, 87 per Lard Hope. 

17 This seems to follow by inference from Lord Clyde’s rejection of any other consequential financial 
loss (ibid, 106). 

18 bid per Lord Clyde, 106. 

19 This seems to follow from their rejection of any postnatal economic loss: ibid, 75—76 per Lard Slym, 


21 ibid 76. 
22 ibid 97 per Lord Hope, 106 per Lord Clyde. 
23 ibid 97. 
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notwithstanding that they all had characterised the financial costs of the pregnancy 
and birth as economic loss consequential on the mother’s personal injury, and 
hence recoverable. There was no attempt to offer a cogent conceptual reason for 
the cut-off.” It is difficult to see why there is not an equally strong nexus between 
the physical harm and the need to feed and clothe the resulting child. Lord Clyde 
and Lord Millett expressly declined to engage in the categorisation exercise, Lord 
Millett describing the distinction as being ‘technical and artificial if not actually 
suspect’ in such cases, and ‘having no moral content’.* 

Three means of deporting the maintenance costs to pure economic loss territory 
presented themselves. The case was pleaded as falling within ‘the extended Hedley 
Byrne principle’, which invited the conclusion that ipso facto such claims must be 
characterised as pure economic loss. This was possible in McFarlane because of 
the fortuitous? circumstance that the surgeon had written to the husband to tell 
him, incorrectly, that he was sterile.” However, Hedley Byrne has recently been 
applied to claims of psychiatric and physical injury’, even where no words were 
spoken at all. Having raised the point, however, Lord Steyn eventually concluded 
that he did not think it mattered whether the claim was characterised as coming 
under Hedley Byrne or in negligence simpliciter, as regardless the claim had to be 
treated as being one of economic loss for a species of negligently performed 
services? — thereby conflating ‘pure’and consequential economic loss. Lord 
Millett rejected any distinction between negligent words and acts in this context. 

The second device, adopted by Lord Hope, was to hive off the child rearing 
claim from the mother to the father, to break the nexus between the physical 
implications of pregnancy and childbirth, and the costs of rearing the child.3! This 
obviously has limited utility where the mother is a single parent or is in paid 
&mployment; even if she is not, it is the family unit which has foregone enjoyment 
of the money used to support the unwanted child. 

The third technique was to slice up the professional relationship into several 
duties of care, requiring that a distinct duty of care be adjudicated in respect of 
each head of damage.** The argument here, first accepted in Caparo in the context 
of pure economic loss,°3 is that the existence of any duty of care is determined by 
the nature of the specific damage which actually results, rather than from the type 








24 Lord Steyn merely said that ‘realistically’ maimtenance costs are pure economic loss (ibid 79). 
25 ibid 101-102 per Lord Clyde, 109 per Lord Millet 


ibid 66. 
Swinney v CC of Northumbria Police [1997] QB 464; Costello v CC of Northumbria Police [1999] 1 
All ER 550. 


31 ibid 89. 
ibid 75 per Lord Stynn. Lard Clyde rejected this’ ‘once the obligation to make reparation for some 
loss is predicated, ıt seems to me difficult to analyse the claim for maintenance of the child as a 
particular, and so separate, obligation’ (ibid 102). Lord Millett preferred to consider the issue as 
whether the particular ‘novel’ head of damage was ‘recoverable in law’, without explaining where this 
fits into the conventional negligence template (ibid 108). 

33 n 3 above at 615 per Lord Bridge. Murphy v Brentwood [1991] 1 AC 398 is an example of slicing 
apart duties to the same injured party (a builder owes a duty to a subsequent purchaser of defective 

premises to compensate him for personal injury but not for the cost of preventative repairs). 
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of possible damage predictable when the potential tortfeasor embarked on his risk- 
creating activity. The cost of rearing the child could thus be severed from the 
mother’s personal injury. There was no attempt to explain why or how a case of 
failed sterilisation is different from other cases of negligently performed surgery 
where a separate duty of care analysis is not required for future financial losses, 
such as loss of income. Lord Clyde had doubts about this technique, expressly 
eschewing any duty of care pe in favour of characterising the issue as the 
existence and extent of the loss. 

The categorisation stratagem permitted Lord Slynn, Steyn and Hope to conclude 
that the claim failed to clear the particularly high barriers designed to intercept 
pure economic loss claims. However each of them found a different basis upon 
which to deny that a duty of care existed to protect the patients’ economic interest 
in restricting the size of their family. 

Lord Slynn resorted to ‘assumption of responsibility’: while the doctor 
undertakes a duty to prevent pregnancy, he or she does not assume responsibility 
for the expense of rearing the child; ‘if a client wants to be able to recover such 
costs he or she must do so by an appropriate contract.’ This exposes the 
inescapable vacuity of ‘assumption of responsibility’ as a duty of care test, 
notwithstanding Lord Browne-Wilkinson’s valiant attempt to break its circularity 
by defining it as assuming responsibility for the task itself rather than assuming 
legal liability.3” Can it realistically be said that a surgeon in undertaking to sterilise 
a patient assumes responsibility for the pain and suffering of any pregnancy and 
delivery, the mother’s prenatal loss of income and the layette, but not for the food 
put in ie child’s mouth? Lord Slynn himself felt obliged to concede that this is 
illogical. 

Lord Hope preferred the more malleable ‘fairness, justice and reasonableness’ 
final hurdle of the Caparo test, holding that a duty of care for maintenance costs 
was barred on two grounds. First, the potential quantum of liability would be 
disproportionate to the duties undertaken and the extent of the negligence ‘in 
performance of a voluntary and comparatively minor operation’ taken for the 
proper purpose of allowing couples to have unprotected intercourse.*? However, it 
is anomalous in negligence law to determine the existence of a duty of care by the 
proportionality of the resulting liability to the degree of fault. As Lord Millett 
pointed out, ‘it is a commonplace that the harm caused by a botched operation may 
be out of all proportion to the seriousness of the operation or the condition of the 
patient which it was designed to alleviate’,*° but that does not normally preclude 
recovery under the principle of corrective justice. The extent of that liability is 
largely unpredictable for the most common negligent acts. 

The second impediment to a duty of care for Lord Hope was the impossibility of 
calculating the quantum of liability because it could not be established that the 
child’s maintenance costs exceeded the benefits of having the child in the family; 
therefore the economic loss must ipso facto fall outside the ambit of the duty of 


34 og Lm Poh Choo v Camden & Islington AHA [1980] AC 174. 

35 n 8 above, 91, 101-102 per Lord Clyde. 

36 ibid 76. 

37 White v Jones [1995] 2 AC 207, 273. Lord Steyn’s explanation of ‘assumption of responsibility’ as 
focusing objectively on what the defendant said or did in dealing with the clamant is arguably of even 
less assistance [Williams v Natural Health Foods Ltd [1998] 1 WLR 830, 835]. 

38 n 8 above, 74. 

39 ibid 91. 
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care.4! However, it is a tenet of tort law that impossibility of precise calculation 
and a degree of speculation must not deter courts from awarding damages for 
nonpecuniary, and indeed pecuniary, loss for personal injury. Lord Clyde 
demolished Lord Hope’s benefit/burden conundrum, noting that it is contrary to 
principle to set off factors of a quite different character against one another, a 
parent’s claim for bereavement following a child’s death is not offset by the saving 
in maintenance costs which the parent will gain.42 Lord Steyn also rejected set-off 
as ‘the correct legal analysis of the position’, although, rather perplexingly, he 
thought the factor was relevant ‘in an assessment of the justice of the parents’ 
claim’.*? Lord Millett’s reasoning on this point is also less than pellucid; he 
rejected the set-off exercise because it must ‘either be superfluous or produce the 
very result which is said to be morally repugnant’, but went on to hold that the 
law is driven to regard the benefits of a healthy child as necessarily outweighing 
the costs — even though the parents had done that same cost-benefit calculation for 
themselves, as they were entitled to do, and had come to the opposite conclusion.5 
Surely an irrebuttable presumption that benefits outweigh burdens is the product of 
a set-off exercise, even if it is conducted from the perspective of society rather than 
of the parents. As for Lord Slynn, he discussed the conflicting American and 
Australian authorities on the set-off argument, but did not make it part of his own 
reasoning which, as stated earlier, invoked ‘assumption of responsibility’ as the 
talisman of duty of care. 

Lord Clyde for his part accepted the disproportionality of liability to culpability 
argument of Lord Hope, albeit in relation to the existence and extent of the loss for 
which ‘reasonable restitution’ was required, rather than to the existence of a duty of 
care. Lord Clyde suggested that the claim was for ‘a loss near the limits of the 
causal chain’, but held that a sufficient causal connection could be made out.46 
However, His Lordship regarded the maintenance costs as going ‘far beyond any 
liability which ... the defenders could reasonably have thought they were 
undertaking’.47 Since the caselaw had consistently held for 15 years that 
maintenance costs were compensable, this point must either refer to foreseeability 
of the loss, which all the other Law Lords had viewed as incontestable by the 
defendant,** or revert to the ‘assumption of responsibility’ reasoning of Lord Slynn. 

Lord Steyn with refreshing candour rejected all of the grounds advocated by his 
colleagues: ‘to explain decisions denying a remedy for the cost of bringing up an 
unwanted child by saying that there is no loss, no foreseeable loss, no causative 
link or no ground for reasonable restitution is to resort to unrealistic and formalistic 
propositions which mask the real reasons for the decisions. And judges ought to 
strive to give the real reasons for their decision.’49 For Lord Steyn, the honest 
answer lay in distributive justice, explained as follows: 

It requires a focus on the just distribution of burdens and losses among members of a society. 

If the matter is approached in this way, it may become relevant to ask commuters on the 





41 wid 97. 

42 ibid 102-103. 

43 ibid 81-82. 

44 ibid 111. 

45 ibid 113-114. On this point, se G.E. Garfinkle, ‘Note, Burke v Rivo: Toward a Moro Rational 
Approach to Wrongful Pregnancy’ (1991) 36 Vill L Rev. 805, 826. 

46 n 8 above, 104. 

47 ibid 105. 

48 ibid 75 per Lord Slynn, 82 per Lord Steyn, 95 per Lord Hope, 113 per Lord Millett. 

49 n 11 above at 82. 
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Underground the following question: ‘Should the parents of an unwanted but healthy child 
be able to sue the doctor or hospital for compensation equivalent to the cost of bringing up 
the child for the years of his or her minority, 1.e. until about 18 years?’ My Lords, I am 
firmly of the view that an overwhelming number of ordinary men and women would answer 
the question with an emphatic ‘No.’ And the reason for such a response would be an 
inarticulate premise as to what is morally acceptable and what 1s not. ... [TJhey will have in 
mind that many couples cannot have children and others have the somow and burden of 
looking after a disabled child. The realisation that compensation for financial loss in respect 
of the upbringing of a child would necessarily have to discriminate between rich and poor 
would, surely appear unseemly to them. It would also worry them that parents may be put in 
a position of arguing in court that the unwanted child, which they accepted and care for, is 
more trouble than it is worth. Instinctively, the traveller on the Underground would consider 
that the law of tort has no business to provide legal remedies consequent upon the birth of a 
healthy child, which all of us regard as a valuable and good thing. 

It is my firm conviction that where courts of law have denied a remedy for the cost of 
bringing up an unwanted child the real reasons have been grounds of distributive justice. 
That is of course, a moral theory. It may be objected that the House must act like a court of 
law and not like a court of morals. That would only be partly right. The court must apply 
positive law. But judges’ sense of the moral answer to a question, or the justice of the case, 
has been one of the great shaping forces of the common law. What may count in a situation 
of difficulty and uncertainty is not the subjective view of the judge but what he reasonably 
believes that the ordinary citizen would regard as right. 


It appears that, for Lord Steyn, distributive justice does not have independent, 
principled, explanatory content, but rather is a tool — a hypothetical opinion poll — 
which bases its results not on reason but on ‘instinct’, expressed as ‘an inarticulate 
premise as to what is morally acceptable and what is not’. Lord Steyn’s aspiration 
to coherence of exposition was undermined by his conclusion that ‘if it were 
necessary to do so, I would say that the claim does not satisfy the requirement of 
being fair, just and reasonable’ ,5! making it unclear where and how distributive 
justice intersects with the negligence liability template. Lord Hope also discussed 
distributive justice, but without reaching any conclusion regarding its bearing on 
the case, reverting to the current orthodoxy of ‘fairness, justice and 
reasonableness’ .52 

Remarkably, all of the Law Lords resolutely denied applying any concept of 
public or social policy.53 Lord Clyde trotted out the well-worn dictum that public 
policy is ‘a very unruly horse, and once you get astride of it you never know where 
it will carry you’. Lord Steyn contended that distributive justice allowed him to 
avoid the ‘quicksands’ of public policy,5 without explaining the difference. Lord 
Millett claimed that in the court’s search for justice, ‘legal policy [in considering a 
novel head of damages] is not the same as public policy, even though moral 
considerations may play a part in both’,® without further elucidation. Lord Hope 
described the question for the court as ‘ultimately one of law, not of social 
policy’. 


50 ibid 82. 

51 n 8 above, 83. 

52 ibid 96-97. 

53 ibid 95 per Lord Hope, 100 per Lord Clyde, 83 per Lord Steyn, 108 per Lord Millett, 76 per Lord 
Slynn. 

54 n 8 above, 100, quoting Richardson v Mellish (1824) 2 Bing 229, 252, [1824-34] AIl ER Rep. 258, 
266, per Burrough J 

55 n 8 above, 83 

56 ibid 108. 

57 ibid 95. 
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Lord Hope concluded that if the law is unsatisfactory the remedy lies in the 
hands of the legislature.58 None of the Law Lords referred to the counter- 
proposition formulated by Lord Scarman, on which the Court of Appeal had relied 
in Emeh,*® that while policy considerations must be weighed by the courts: 

[T]he objective of the judges is the formulation of principle. And, if principle inexorably 

requires a decision which entails a degree of policy risk, the court’s function is to adjudicate 

according to principle, leaving policy curtailment to the judgment of Parliament ... If 
principle leads to results which are thought to be socially unacceptable, Parliament can 
legislate to draw a line or map out a new path.© 


Given that the House of Lords in 1999 was reversing a line of consistent cases built 
up over 15 years, surely it is plausible to infer that Parliament had seen no need to 
change that judge-made law. 

Lord Nicholls of Birkenhead recently noted in Fairchild v Glenhaven Funeral 
Services Ltd that: 


To be acceptable the law must be coherent. It must be principled. The basis on which one 
case, or one type of case, is distinguished from another should be transparent and capable of 
identification. When a decision departs from principles normally applied, the basis for doing 
so must be rational and justifiable if the decision is to avoid the reproach that hard cases 
make bad law. 


Unfortunately, McFarlane fell well short of this standard, leaving an unresolved 
conundrum for the lower courts to interpret. What is the ratio decidendi of 
McFarlane? Only three Law Lords expressly concluded there was no duty of care, 
each using a different route: no assumption of responsibility (Lord Slynn); not 
‘fair, just and reasonable’ because liability would be disproportionate to fault (Lord 
Hope); and not ‘fair, just and reasonable’ because of distributive justice (Lord 
Steyn, obiter). Lord Hope’s offset of benefits and burdens seems to fit more readily 
into a ‘no loss’ than a ‘no duty’ analysis. Lord Clyde expressly formulated the 
question as not relating to a separate duty of care, but rather as to whether there 
was any loss (which one would think was a ‘cause-in-fact’ issue), but then 
concluded the liability was unforeseeable (which surely is a ‘cause-in-law’ 
remoteness issue), and hence beyond the reach of ‘reasonable restitution’. Lord 
Millett’s reasoning ultimately seems also to rest on a denial that there was any loss. 

Even if one concludes that this tally produced a ratio of no duty of care owed in 
respect of maintenance costs, some important questions lurked: 


(1) What if there had been no negligent advice to the parents (so as to set up a 
claim under Hedley Byrne), but merely negligently performed surgery? It is 
likely that the same result would follow, although the artificiality of severing 
the child-rearing costs claim from the personal injury would be emphasised. 

(2) What is the relevance of the motivation of the patient, and whether that 
information is communicated to the surgeon before the operation? Lords 
Hope® and Clyde®™ seemed to concede that this could be relevant, but Lord 


58 wid 95. 
59 n9 above, 1055—1056 per Purchas LJ, 1050-1051 per Waller LJ, 1053-1054 per Slade LJ, expressly 
the public policy analysis of Peter Pain J in Thake v Maurice n 9 above 

60 McLoughlin v O’Brian [1983] 1 AC 410, 430. 

61 Fairchild v Glenhaven Funeral Services Ltd [2002] UKHL 22, [2002] 3 All ER 305, 336 at para 36. 

62 n 8 above, 94, quoting Kealey v Berezowski (1996) 136 DLR (4th) 708, 739-740 (Ont HC), which 
stated that the reasons for sterilisation will be relevant to whether the child’s birth was ‘a genuine 
injury or a ‘‘blessed event’’’. 

63 ibid 99, noting that there were tb special features: in tho- knowledge ot expycmiien af tho partion 
which might possibly be of significance’. 


890 © The Modem Law Ronew Limited 2002 


November 2002] Wrongful Conception 
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(4) 


71 


Millett said it would not be, because there would be evidential difficulties 
arising from mixed motives, and he thought it unlikely that the surgical team 
would know because it would be ‘impertinent of them to enquire’; he did not 
think that liability should turn on what was said to the doctor.“ 

What relevance did Catherine McFarlane’s health and normality have for the 
ratio? The description of this unwanted child as healthy appeared no fewer 
than 55 times in Their Lordships’ opinions. Lord Steyn suggested that there 
‘may be force’ to the health authority’s proffered concession that the rule 
might have to be different for a seriously disabled child, but expressly reserved 
the point for another day. Lord Clyde also queried, without answering, 
whether there might be a distinction in cases of “wrongtul conception where 
the child is healthy and where the child is ‘imperfect’. The disabled child’s 
maintenance costs would still be pure economic loss, under the analysis of 
Lords Slynn, Steyn and Hope. Surely it would be strained to assert that a 
surgeon in undertaking the procedure does not assume responsibility for the 
maintenance costs for a healthy child should he be negligent, but does assume 
responsibility for the statistically less likely possibility of an unhealthy child.67 
A fortiori it is untenable to argue that extraordinary care costs are pro- 
portionate to the doctor’s fault when ordinary ones are deemed to be 
disproportionate. So it appears that the parents of a handicapped child might be 
rescued only by application of the offset formula to conclude that the child was 
a burden rather than a blessing, or by some formulation of distributive justice. 
Would it make any difference if the patient had obtained private medical care? 
Lord Steyn expressly restricted his reasoning to claims framed in delict, and 
queried the correctness of the assumption in some cases that it is immaterial 
whether the actions were brought in contract or in negligence (or, presumably, 
concurrently). He suggested that liability would turn on the terms of the 
contractual obligation, and whether there was a warranty of an ‘outcome.® 
Lord Slynn implied that the contract would have to provide specifically for 
recovery of the child-rearing expenses, whereas Lord Clyde thought that 
there might — or might not — be a practical difference between the two 
formulations of the claims for damages.” Since by this stage of the analysis 
breach of the tort duty to exercise reasonable care must have been proved, it is 
difficult to see how a contract could stipulate an even lower standard of 
professional competence; there is no need for a contractual warranty of 
infertility to establish breach.7! It is submitted that the contract cause of action 
should produce different results from the tort claim in McFarlane: the latter 
turned on whether there was any legal relationship between the parties in 
relation to the financial losses, whereas in a contract to terminate fertility it 
would be impossible not to conclude that the cost of supporting an unwanted 
child falls within the reasonable contemplation of the parties as being likely to 
be incurred by the patient in the event that sterility was not achieved, since it 


As had been required by the Court of Appeal in dealing with the contract claim in Thake v Maurice, n 
9 above. 
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was that very result which the contract was intended to avoid.” All of the Law 
Lords except Lord Hope considered the maintenance costs were reasonably 
foreseeable. Furthermore, there would be little room to manoeuvre distributive 
justice into the contract equation, since the freedom of the parties to contract 
rather than amorphous public policy should govern.” Only if McFarlane 
means that a healthy child is deemed not to be a loss (which begs the question 
of the purpose of the contract for sterilisation) should the same result apply in 
contract as in tort.” 


If the House of Lords aimed to establish a bright line rule immunising the NHS 
from unwanted child maintenance claims, their expectations were misconceived. 
Since November 1999 when McFarlane was decided, the English courts have had 
to deal with at least nine cases in which the interpretation and application of 
McFarlane was at issue.” The confusion generated by the divergent lines of 
reasoning adopted by the five Law Lords has permitted trial judges and the Court 
of Appeal elbow room to undercut McFarlane, a case with which it would seem 
they are clearly unhappy. The reasoning in these cases shows how far negligence 
law has come adrift of principle. 


Fact variation #2: the healthy parent of a disabled child in a 
‘wrongful birth’ case 


The first judge compelled to grapple with the implication of McFarlane was 
Newman J in Rand v East Dorset Health Authority,’6 which involved a ‘wrongful 
birth’ claim: flawed antenatal screening failed to detect that a foetus had Down’s 
Syndrome, and so the parents were denied the opportunity to terminate what had 
been a desired pregnancy. There was an unexplained six-year delay after the NHS 
had admitted liability before the quantum issues came to trial in January 2000. The 
NHS Litigation Authority relied upon the fortuitous intervention of McFarlane, 
decided just a few weeks earlier, to argue that maintenance costs were no longer 
recoverable, while the claimants relied upon obiter dicta in McFarlane to seek to 
disapply it to a disabled child. 

Newman J canvassed all of the speeches in McFarlane, and concluded that (1) it 
was unclear how Lord Slynn would apply his ‘assumption of responsibility’ test to 


72. Therefore the first limb of Hadley v Baxendale (1854) 9 Exch. 341 must be satisfied, and in most 
cases also the second. 

T3 See Scuriaga v Powell n 10 above per Watkins J and Thake v Maurice per Peter Pain J (n 9 above, 
666), holding that there is no authority holding that public policy will not permit damages to be 
awarded for breach of a contract to perform a legal act for proper reward. 

74 The issue was scheduled to be argued in Thompson v Sheffield Fertility Clinic where threo embryos 
rather than two were implanted in the claimant’s womb in IVF treatment at a private fertility clinic, 
resulting in the birth of triplets (Case No SE 906 942, unreported judgment of Hooper J finding 
Hability for breach of contract delivered 24 November 2000), but the parties settled for £20,000; the 
claimants had sought £100,000 for maintenance costs for the unwanted third child (The Guardian, 24 
February 2001). 

75 Rand v East Dorset Health Authority n 10 above; Hardman v Amin n 10 above; Lee v Taunton & 
Somerset NHS Trust n 10 above; Groom v Selby n 10 above; Greenfield v Irwin n 10 above, N v 
Warrington Health Authority (unreported, CA, 9 March 2000); Parkinson v St James and Seacroft 
University Hospital NHS Trust [2002] QB 266, [2001] 3 All ER 97, [2001] 3 WLR 376, [2001] 2 FLR 
401 (CA) (cited hereafter from QB); Rees v Darlington Memorial Hospital NHS Trust, [2002] 2 WLR 
1483, [2002] 2 All ER 177 (CA) (cited hereafter from All ER), leave to appeal granted by HL 22 July 
2002; AD v East Kent Community NHS Trust (unreported, QB, 23 May 2002). 
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a disabled child; (2) Lord Steyn’s hypothetical Underground commuter would be 
unlikely to think that the Health Authority was responsible for the full costs of 
supporting a disabled child where the pregnancy was desired and the handicap was 
not caused by medical negligence, but it would not be morally repugnant to focus 
compensation on the consequences of the disability itself; (3) Lord Hope’s 
‘incalculable benefits’ point might not apply to costs flowing from the disability 
because these would not be incalculable; (4) Lord Clyde’s restitutionary approach 
‘poses difficulties where but for the negligence there would have been no birth’, 
but in a ‘wrongful birth’ case the court had to ‘examine closely the nature of the 
choice made by the parents when deciding to lawfully terminate a pregnancy 
carrying the risk of the child being born disabled’; and (5) it was possible to 
contemplate a handicap so serious that Lord Millett’s advantages of parenthood 
would be ‘difficult to discern’, raising the question as to the point at which human 
life might have to be accorded no value.” 

This gave rise to a threshold issue of fact as to what degree of disability 
warranted an exemption from McFarlane. Expert evidence showed that the child 
was at the highest level of ability and intelligence amongst Down’s Syndrome 
children, attended a mainstream state school and was fully integrated into family 
life. After evaluating the child’s handicaps, Newman J concluded that she 
nonetheless qualified as a ‘blessing’, because if it been possible to inform the 
claimants of the precise extent of the foetus’s disabilities they might have chosen 
to continue with the pregnancy.’ 

Newman J took pains to emphasise that ‘wrongful birth’ cases were different 
from ‘wrongful conception’ cases, because in the former the parents were 
committed to having a child prior to the negligent act; this affected not only 
general damages but also what economic loss might justly be imposed on the 
defendant. In the circumstances, the birth of a congenitally handicapped child 
could not constitute an injury to the parents, and therefore the claims for the cost of 
maintenance must be characterised as pure economic loss.” Lord Clyde’s 
‘unforeseeable loss’ argument could not apply to a ‘wrongful birth’ case 
(presumably because antenatal screening is directed to detecting foetal defects). 
For the same reason it could be said that the Health Authority had assumed 
responsibility for the economic losses should the screening procedure be 
performed negligently, depriving the parents of their rights under the Abortion 
Act 1967 to terminate the pregnancy on medical grounds.® It is submitted that the 
foreseeability point has considerable force in this context, but an analogous 
assumption of responsibility argument could be made with equal persuasiveness in 
relation to a sterilisation procedure carried out because the patient could not afford 
a child. 

For these reasons, Newman J held that the parents had a legally maintainable 
claim based upon the extended Hedley Byrne principle for the financial 
consequences flowing from the child’s disability, rather than from the fact of her 
existence. This included loss of profits (£42,730) due to the sale of the family 
business to enable the mother to act as primary carer.®! There was also an award, 
rather singular in a ‘wrongful birth’ case, for the mother’s pain and suffering, not 
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only for the distress of discovering the newborn was disabled, but also for 
delivering a third child whom she elected to conceive to prove to herself that she 
could have a normal child® (the foreseeability of which one would think was 
contestable). 

Although the case raised difficult problems as to the scope of McFarlane and its 
applicability to ‘wrongful birth’ cases, the NHS Litigation Authority decided not to 
appeal, and the case was settled. There followed two more ‘wrongful birth’ cases in 
which the trial judges, after extended analysis of the speeches in McFarlane, 
followed Newman J’s lead in concluding that the House of Lords had not 
precluded compensation for child-rearing costs related directly to the disability. 

In Hardman v Amin, involving a child born with a grave disability following 
failure to diagnose rubella in his pregnant mother, Henriques J ruled that 
McFarlane did not affect the law so far as it related to the ‘wrongful birth’ of 
disabled children.® He accepted the claimant’s argument that if the commuters on 
the Underground were asked whether the costs of bringing up the child attributable 
to his disability should fall on the claimant or the rest of the family, or on the State 
or the defendant, the very substantial majority would say that the expense should 
fall on the wrongdoer. 

Lee v Taunton and Somerset NHS Trust concerned a failure to diagnose spina 
bifida in antenatal screening; unusually, prior to the pregnancy the parents had 
anticipated some degree of disability due to epilepsy medication which they both 
took, so the high-resolution ultrasound scan was performed to ensure there was not 
a grave foetal defect. Toulson J held that there was no reason in justice or common 
sense to confine the duty of the health authority to the personal discomfort of the 
continued pregnancy, when the fear of having a severely disabled child was 
uppermost in their minds. After italicising the many references in the speeches in 
McFarlane celebrating the joys of a healthy child, Toulson J concluded that the 
Law Lords had cut the ‘Gordian knot’ of the benefit/burden offset by two radical 
approaches: either the law deemed the child to be a blessing, therefore no loss had 
suffered (attributed to Lords Steyn, Millett and Hope); or there would be an 
inherent imbalance in relieving the parents of the financial obligations of caring for 
a healthy child, so the claim was inadmissible (attributed to Lords Slynn and 
Clyde). Therefore, McFarlane could not block the claim in Lee, because if the 
matter were put to an opinion poll among passengers on the Underground, a 
majority would not think that the birth of a disabled child must be deemed to be a 
blessing, in all circumstances and regardless of the extent of the child’s disabilities, 
nor would they regard the responsibility of caring for such a child as so enriching 
that it would be unjust for a parent to recover the cost from a negligent doctor on 
whose skill that parent had properly relied to prevent the situation. The Abortion 
Act 1967 demonstrated that Parliament considered it to be in the public good that 
the mother should be able to choose to have a termination to avoid a serious 
handicapped baby; it would be impossible to reconcile this right with a stance by 
the courts that it was a blessing that the mother was not able to exercise that right. 
This statutory right also answered the objection that it was deeply offensive for the 
courts to have to draw a line between normality/blessing and disability/burden.™ 
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The post-McFarlane ‘wrongful birth’ cases also exposed significant divergences 
of opinion as to how to quantify the parents’ claim. One twist to the claim for 
maintenance costs arising from the disability arises because the claim is set up as 
one of pure economic loss to the parents qua victims of the tort, and not as a loss to 
the child. Therefore, is the measure the parents’ loss, which by definition could not 
exceed their means, or is it the child’s needs? Newman J in Rand reasoned that the 
disability care costs must be determined by how much the parents could afford to 
spend on the child, much as a personal injury claimant’s claim for loss of earnings 
would be governed by her pre-accident income.®? However, Henriques J in 
Hardman held that it was ‘deeply unattractive’ that the poorer the claimant, the less 
she would be able to spend on her disabled child,88 and declined to so limit the 
award. Toulson J in Lee agreed with Hardman on this point, because the child’s 
needs were inextricably entwined with the mother’s needs as his carer, and those 
needs existed regardless of her means; it would be invidious if two mothers in the 
same situation with the same needs differed in their ability to recover the cost of 
meeting those needs because one possessed independent means while the other did 
not.® It is submitted that since the need for extraordinary care needs due to the 
disability is the factor claimed as distinguishing McFarlane, this must be right. 

However, Toulson J did accept a defence argument (not advanced in Rand or 
Hardman) that because the cost of care was not consequential upon personal injury 
to the mother, regard should be had to the services available to the child from the 
NHS and the local authority.” 

Toulson J also took a different view from Rand as to whether McFarlane 
required that the ordinary maintenance costs for a normal child be deducted. Since 
the baby was ‘incapable of being bom other than severely disabled’, ‘to try to 
separate the consequences of George’s existence and George’s disabled existence 
is metaphysically impossible and practically unreal’; therefore, since George was 
not deemed a blessing, the mother should recover the full costs of maintenance, 
unless she would have sought to conceive again following the hypothetical 
termination, and so have incurred the costs of bringing up a healthy child in any 
event.*! 

Henriques J in Hardman held that continuation of a pregnancy which should 
have been terminated constituted a personal injury to the mother, and therefore her 
own foregone income following from her pregnancy and childbirth was 
recoverable as consequential economic loss. Both Henriques J and Newman J 
rejected the defence argument that McFarlane had barred nonpecuniary damages 
for the burden and stress of bringing up a handicapped child, Henriques J expressly 
stating that McFarlane had not actually overruled Emeh so far as such children 
were concerned.” 5 

Thus in all of the cases of ‘wrongful birth’ where the parents sued for loss of 
their legal right to terminate a pregnancy due to foetal abnormalities, the trial 
courts have adhered to the pre-McFarlane authorities holding the Health Authority 
responsible for maintenance costs; however, Rand and Hardman acknowledged the 
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90 Therefore the Law Reform (Personal Injuries) Act 1948, s 2(4), as amended by the Social Security 
and Benefits) Act 1997, did not apply [ibid 431]. 

91 ibid 431-432. 

92 Hardman v Amin, n 10 above, 64. 

93 Rand v East Dorset Health Authority, n 10 above; tbid 68-69; 78-79. 


© The Modem Law Review Limited 2002 895 


The Modern Law Review [Vol. 65 


impact of McFarlane by allowing claims only for costs related to special needs, 
whereas Lee considered that the entire maintenance costs were claimable, subject 
only to a causation test as to whether the parents would have incurred ordinary 
upbringing costs anyway, by conceiving again after the hypothetical termination. 


Fact variation #3: the healthy parent of a disabled child in a 
‘wrongful conception’ case 


While Newman J emphasised in Rand the differing considerations applying to 
‘wrongful birth’ and ‘wrongful conception’ cases, and this also strongly influenced 
the courts in Lee and Hardman, the distinction vanished for practical purposes 
when the Court of Appeal came to consider McFarlane in Parkinson v St James 
and Seacroft University Hospital NHS Trust. The Court of Appeal disapplied 
McFarlane to all cases involving extraordinary costs associated with disabled 
children even where the sterilisation was not intended to avoid a feared congenital 
disability. 

The case involved a child with a still undiagnosed behavioural disorder born 
following a sterilisation procedure chosen by the parents because they felt that the 
family unit could not cope with the stresses of a fifth child in their cramped 
accommodation (a prediction which sadly was validated when the father left three 
months before the baby was born). During the pregnancy the mother was advised 
by a consultant that the child might be born with a disability (for which the health 
authority was not responsible), but she chose not to have the pregnancy terminated. 

Brooke LJ traced the ever-more complicated evolution of duty of care tests since 
1977, with apparent nostalgia for the ‘simple’ days of the Anns test. The ‘bold 
development of principle’ had been ‘called of? in Alcock,” and the advent of 
distributive justice (and Lord Steyn’s passenger on the Underground) in Frost v 
Chief Constable of the South Yorkshire Police% represented ‘a practical attempt, 
under [unspecified] adverse conditions, to preserve the general perception of law as 
a system of rules which was fair between one citizen and another’.”” Brooke LJ 
noted that there were at least five different legitimate techniques which the Law 
Lords could have used in McFarlane: assumption of responsibility; the purpose of 
the services; the incremental approach; the three-stage Caparo test; and 
distributive justice nor (with ill-concealed exasperation) was this an exhaustive 
list of the approaches taken, as the five members of the House of Lords ‘spoke with 
five different voices’. After listing the points on which there was agreement (or at 
least no dissentient voice), Brooke LJ could discover a majority only on the duty 
of care issue, gleaning from dicta of Lords Slynn, Steyn and Hope an implicit 
‘congruence’ of distributive justice with the ‘fair, just and reasonable’ test.!© The 
solutions of each Law Lord did not give any clear indication of their views on the 
answer for a disabled child.!°! Brooke LJ therefore considered himself at liberty to 
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proceed from first principles, and constructed the following reasoning:!© (i) the 
birth of a child with congenital abnormalities was a foreseeable consequence of the 
surgeon’s careless failure to clip a fallopian tube effectively;!© (ii) only the couple 
concerned might be affected by this negligence; (iii) there is no difficulty in 
principle in accepting the proposition that the surgeon should be deemed to have 
assumed responsibility for the foreseeable and disastrous economic consequences 
of performing his services negligently; (iv) the purpose of the operation was to 
prevent Mrs Parkinson from conceiving any more children, including children with 
congenital abnormalities, and the surgeon’s duty of care is strictly related to the 
proper fulfilment of that purpose; (v) parents were entitled to recover damages in 
these circumstances for 15 years between the decisions in Emeh and McFarlane so 
that this is not a radical step forward into the unknown; (vi) an award of 
compensation which is limited to the ‘often staggering and quite debilitating’ 104 
special upbringing costs associated with rearing a child with a serious disability 
would be fair, just and reasonable; and (vii) if principles of distributive justice are 
called in aid, ordinary people would consider that it would be fair for the law to 
make an award in such a case, provided that it is limited to the extra expenses 
associated with the child’s disability. 

For the reasons stated earlier, the assumption of responsibility step in this chain 
of reasoning is stretched beyond logic. Only step (vi) can push the case of a 
disabled child outside the ambit of McFarlane, but that is merely to state a 
conclusion rather than an explanation. Even within the confines of Caparo and 
Murphy, it is anomalous to fashion a duty of care by reference to the degree rather 
than the type of loss — particularly where the rule is not calibrated to the impact of 
the loss on the particular family unit, and its capacity to absorb it. 

In a tour de force, Hale LJ wrote an extended essay on the physical, 
psychological, practical and legal implications of pregnancy, childbirth and 
motherhood for a woman’s personal autonomy, possibly a deliberate ‘reality 
check’ to the panegyrics to parenthood in which all of the (male) Law Lords 
indulged in McFarlane. If uninhibited by McFarlane, Her Ladyship would have 
characterised the costs of bringing up a child not as ‘pure’ economic loss but rather 
as economic loss consequent on the incursion on the woman’s autonomy by 
becoming or remaining pregnant against her will, implying that she would have 
concluded such costs to be recoverable.!% She ventured the opinion that the result 
of McFarlane could be that some women had no other sensible option than 
abortion, even though all five Law Lords considered it unreasonable to expect 
women to mitigate their loss in this way.!% She then dismantled the reasoning in 
McFarlane, pointing out that in wrongar conception’ cases, unlike in personal 
injury cases, the carer is the tort victim. 10 All of the maintenance costs are part and 
parcel of the caring responsibility which flows as a direct consequence of the 
invasion of the woman’s rights, being the conception following from the negligent 
medical care. In riposte to Lord Slynn, Hale LJ found it difficult to understand 





102 ibid 282-283 at para 50. 

103 Citing evidence in Emeh v Kensington and Chelsea and Westminster Area Health Authority n 9 
above, 1019, that congenital abnormalities arise in between one in 200 and one in 400 live births. 

104 Citing Fassoulas v Ramey 450 So 2d 822 (1984, Florida SC). 

105 A paint Hale LJ reiterated forcefully in Groom v Selby n 10 above at 55 at pera 31 as another reason 
to confine McFarlane to the costs of bringing up a healthy child. 

106 n 75 above, 286 at para 66. 

107 ibid 287 at para 71. 

108 ibid 287-288 at para 72-74. 
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why a doctor assumed responsibility for some but not all of the clearly foreseeable 
and indeed highly probable losses resulting from his failure to prevent 
conception.! As for distributive justice, Her Ladyship tartly observed: 

The traveller on the Underground is not here being invoked as a hypothetical reasonable 

man but as a moral arbiter. We all know that London commuters are not a representative 

sample of public opinion. We also know that the answer will crucially depend upon the 
question asked and the amount of relevant information and argument given to help answer it. 

The fact that so many eminent judges all over the world have wrestled with this problem and 

reached different conclusions might suggest that the considered response would be less 

emphatic and less unanimous. 110 
Hale LJ concurred with Longmore J at first instance that only Lord Slynn had 
unequivocally based his decision on the extent of the duty of care and in a way 
which led inexorably to the conclusion that there should be no recovery for the cost 
of bringing up any child, whether healthy or disabled; the other speeches at least 
left the matter open.!1! 

Her Ladyship adroitly exploited this clear lack of consensus to construct her own 
ratio decidendi for McFarlane, contracting its ambit. She found a firm handhold in 
‘deemed equilibrium’ — although, crucially, she did not identify a clear majority in 
favour of this solution. She noted that the notion smacked of the commodification 
of the child as an asset of the parents, and an equally rational response might be to 
attribute a conventional sum to the benefit to be gained from having the child 
within the family,'!? presumably clearing away for an award for the ordinary and 
extraordinary maintenance costs net of this sum. Nevertheless, Hale LJ thought the 
solution attractive because it deems a disabled child to have the same worth, 
dignity and status and to bring the same benefits to the family!!3 as a normal child, 
but acknowledges that he costs more, and provides a solution to the problem of 
degree of qualifying disability. Distributive justice could be called in aid of this 
conclusion, as it is concerned not only between different classes of claimant and 
defendant but also between different classes of potential claimant, !!4 opening the 
pathway to classifying disabled children differently. Hale LJ considered that the 
claim for Scott Parkinson would not ‘stick in the gullet’ of the commuters on the 
Underground, whatever they might think of the claim for Catherine McFarlane.!15 

Thus Brooke LJ and Hale LJ traced quite different routes to the same result — yet 
Sir Martin Nourse was content to state ‘I agree’.!!6 The result is yet another 
decision in this fraught area without a clear ratio.1!7 


Fact variation #4: the partially disabled parent of a healthy child 


The process of subversion begun by Parkinson was completed in Rees v 
Darlington Memorial Hospital NHS Trust,!!8 where a healthy child was born to 
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113 Whilst noting that ‘frankly in many cases ... this ıs much less likely’: ibid 293 at para 89. 
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one disabled parent. The single mother was severely visually handicapped. This 
was a predominant, but not the sole, reason that she sought sterilisation; apart from 
worries about the difficulty of looking after a child, she never had desired children, 
and feared labour and delivery. After the tubal ligation failed, she conceived and 
gave birth to a healthy baby. At the time of trial, she was being assisted by parents 
and friends to cope with caring for her toddler, and her counsel was “somewhat 
coy’ in identifying any extra child care costs attributable to her disability.'!° 

The trial judge, Stuart Brown QC, had noted that if the claimant could recover in 
this scenario, the general rule in McFarlane was ‘fast dissipating’.! He 
reluctantly concluded that in the post-McFarlane world her claim was 
unsustainable; every patient had a pressing reason for not wanting a child, but 
the claimant’s losses were precisely the same kind as would be suffered by many 
mothers, so the analogy with a handicapped child was less than complete.!?! 

A split Court of Appeal allowed the appeal. Significantly, the majority of Robert 
Walker LJ and Hale LJ disagreed fundamentally on the route to the result, and in 
particular on whether ‘deemed equilibrium’ provided the key to McFarlane. 
Robert Walker LJ considered that the benefit/burden offset did not form the basis 
of any of the five opinions in McFarlane. He preferred to ascribe the decisions in 
McFarlane and Parkinson to the courts’ ‘moral intuition’ which dictated different 
results.1% There was nothing ‘unfair, unjust, and unreasonable, unacceptable or 
morally repugnant’ in permitting recovery of compensation for specific proved 
expenses having a very close connection with the mother’s severe visual 
impairment, given that the law increasingly recognises that disabled persons 
require special consideration.!% He emphasised that the fact that the claimant’s 
disability had been explained to the surgeon as the reason for her decision to be 
sterilised was relevant to his assumption of responsibility, disagreeing with Lord 
Millett that motivation is immaterial.!24 

Hale LJ defended and applied her self-described ‘metaphor’ of deemed 
equilibrium. 15 The fulcrum point for Hale LJ’s distinction of McFarlane appears 
in the following passages, which are worth quoting at length:!26 


It is probably safe to assume that the ordinary person would be more sympathetic to the 
hard-pressed single parent than to the high-flying career woman. But they differ from one 
another only in their financial circumstances and the law does not usually regard this as 
relevant. There 18, however, a crucial difference between them and a seriously disabled 
parent. These able-bodied parents are both of them able to look after and bring up their 
child. No doubt they would both benefit from a nanny or other help in doing so. But they do 
not need it in order to be able to discharge the basic parental responsibility of looking after 
the child property and safely, performing those myriad essential but mundane tasks such as 
feeding, bathing, clothing, training, supervising, playing with, reading to and taking to 
school which every child needs. They do not need it in order to avoid the risk that the child 
may have to be taken away to be looked after by the local social services authority or others, 
to the detriment of the child as well as the parent. That is the distinction between an able- 
bodied parent and a disabled parent who needs help if she is to be able to discharge the most 
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ordinary tasks involved in the parental responsibility which has been placed upon her as a 
result of the defendant's negligence. 

Hence I would conclude that, just as the extra costs involved in discharging that 
responsibility towards a disabled child can be recovered, so too can the extra costs involved 
in a disabled parent discharging that responsibility towards a healthy child. Of course we can 
assume that such a parent benefits, and benefits greatly, from having a child she never 
thought she would have. We can and must assume that those benefits negative the claim for 
the ordinary costs of looking after and bringing him up. But we do not have to assume that it 
goes further than that. She is not being over-compensated by being given recompense for the 
extra costs of child care occasioned by her disability. She is being put in the same position as 
her able-bodied fellows. 

In real life it is impossible to separate the doctor’s assumption of responsibility for 
preventing pregnancy from the assumption of responsibility for preventing parenthood and 
the parental responsibility it brings. The two go hand in hand just as pregnancy and 
childbirth go hand in hand. The law has limited the doctor’s responsibility because of the 
incalculable benefit the child must be presumed to bring. But # that incalculable benefit is 
put at risk by the very fact which led the parent to ask for the sterilisation, there is nothing 
unfair, unjust or unreasonable in holding that the surgeon assumes a more extensive 
responsibility for the consequences, at least where he knew of the disability and that this was 
the reason why she wished to avoid having a child. [Emphasis added] 


Therefore, for Hale LJ it is the fact that the disabled parent ‘necessarily’ will have 
greater difficulty in discharging her child care responsibilities which justifies 
removing her case from the ambit of the McFarlane principle. 

It must first be noted that there was no evidence before the Court that the child of a 
disabled parent is at greater risk of being taken into care, yet Hale LJ emphasised this 
three times, in the highlighted passages.'2” Her Ladyship apparently assumed that 
such families are left to struggle in a vacuum, ignoring the statutory obligation 
placed upon local authorities by the Children Act 1989 to safeguard and promote the 
welfare of children who are in need, by providing a range and level of appropriate 
services to support and preserve the family unit so as to reduce the the need for care 
or supervision orders.!28 The practical support provided by central government 
programmes for the disabled and by disability-specific charities is also overlooked. 

Furthermore, by identifying disability with incapacity, the route to recovery 
mapped out in Rees fosters a culture of helplessness and victimhood. Henceforth in 
order to win exemption from the McFarlane rule, the parents of healthy children 
born following a failed sterilisation procedure must depict themselves as 
inadequate parents due to a pre-conception disability, incapable of carrying out 
‘the most ordinary tasks’ to ensure the child is looked after ‘properly and safely’ .!” 
Yet the Royal National Institute for the Blind is currently running a high-profile 
advertising campaign demonstrating the competence of visually impaired parents, 
to counter the specific discriminatory and patronising notions embedded in the 
reasoning of the majority.!* Hale LJ proceeds from the premise that the visually 


127 ibid 184-185 at para 22, 24, 25. 

128 Children Act 1989 s 17; Sch 2, paras 7 and 8. A child is taken to be ‘in need’ if he or she is unlikely to 
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impaired cannot develop coping mechanisms and must rely upon third parties to 
supply their children’s care needs. This version of distributive justice therefore 
may not only perpetuate but deepen the stigmatisation of the disabled. 

Courts must tread delicately here. Barriers to true equality of opportunity for the 
disabled are just as objectionable when they are brought about through benign 

ism as through deliberate action or neglect?! The Supreme Court of 
Canada has stressed that the thrust of human rights legislation is to combat false 
assumptions about the effects of disabilities on an individual’s capacities based 
upon stereotypes which are themselves the product of bias and historical prejudice; 
‘all too often, persons with disabilities are assumed to be unable to accomplish 
certain tasks based on the experience of able-bodied individuals’.!52 The difficult 
task of human rights legislation is to eliminate such assumptions and to break down 
the barriers that stand in the way of equality for all, whilst at the same time 
avoiding reverse stereotyping which ignores an individual’s disability and forces 
him or her to sink or swim within the mainstream environment.'3 To avoid 
unlawful discriminatory treatment, the focus must be on the tme personal 
characteristics of an individual which may or may not create actual functional 
limitations, with a view to accommodating them, but without an assumption of 
incapacity.1 True, Hale LJ held that only the additional child maintenance costs 
attributable to the parent’s disability are recoverable, to bring that parent to a par 
with able-bodied parents.!35 However, whilst initially appealing, ultimately this is a 
facile distinction because the wholesale exception for disabled parents assumes 
that reliance upon paid third parties for child care is necessary. 

From this vantage point we can consider the issue of causation which lurks 
unrecognised behind the reasoning of the majority. Hale LJ makes pre-tort 
disability a relevant distinguishing characteristic to circumvent McFarlane, 
without considering whether, but for the disability, the need for childcare support 
might have arisen anyway. Most single and working parents require assistance. 
The point is that the need for childcare arises because the child exists, and the child 
would not exist but for the physician’s negligence. This chain of reasoning, under 
McFarlane, cannot yield a recoverable claim. So does it make any difference that 
the reluctant parent cannot provide the child care herself, due to her own pre- 
conception disability? The ‘thin skull rule’ cannot assist the claimant, because if 
the baseline harm (the need to care for the child) is not actionable under 
McFarlane, then logically the fact that the parent may have greater difficulty in 
coping with that harm due to her disability cannot convert it into a recoverable loss. 

In a vigorous dissent, Waller LJ deftly manoeuvred distributive justice into a 
counter-attack on the viability of the distinction drawn by his colleagues, waming: 

Once the court begins to disallow recovery, although normal principles would allow 

recovery, and once the court starts to consider the making of exceptions to that decision, — 

we are, as I see it, truly in the area of distributive justice as identified in Frost v Chief 


131 A warning sounded by MD. Lepofsky and JE Bickenbach, ‘Equality Rights and Physically 
Handicapped’ in A. Bayefsky and M. Eberts, eds., Equality Rights and a Canadian Charter of Rights 
and Freedoms (Toronto: Carswell, 1985) 323, 341, 348 

132 British Columbia (Superintendent of Motor Vehicles) v British Columbia (Council of Human Rights) 
[1999] 3 S.C.R. 868, at para 2 per McLachlin J (as she then was). 

133 Eaton v Brant County Board of Education [1997] 1 SCR 241 at para 62, at para 66-67 per Sopinka J. 

134 ibid, Québec (Commission des droits de la personne et des droits de la jeunesse) v Montréal (City); 
Québec (Commission des droits de la personne et des dros de la jeunesse) v Botsbriand (City) 
[2000] 1 SCR 665 per L’Heureux-Dubé J, at para 39, at pera 48. 
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Constable of South Yorkshire [citations omitted]. The costs of recovering the expenses of 
looking after a healthy child born through the negligence of a surgeon, are costs which the 
court has said should not be recovered, and if that is the boundary that a court has set, it is 
important that the court does not make exceptions to that rule, which would seem to be 
unjust to the persons unable to recover as a result of that rule.!36 


Waller LJ considered that the appropriate body of opinion to consult was not the 
commuter on the London Underground, but the parents struggling to cope with 
healthy children born as a consequence of medical negligence.!3’ He used the 
rhetorical device of adding successive layers of disadvantage to the hypothetical 
comparator parent ensnared by McFarlane — burdened with an unwanted fifth child 
who has triggered a disabling breakdown in her health, impoverished and without 

from husband, mother or siblings — and suggested that ‘ordinary people 
would feel uncomfortable about the thought that it was simply the disability which 
made a difference’, regardless of the parent’s degree of disability and the financial 
and practical support given her.!38 If the disabled mother found that, contrary to her 
expectations, she could cope with assistance from others, she might find her child 
was of incalculable benefit.!39 Like Robert Walker LJ, Waller LJ could not find 
any basis for the ‘deemed equilibrium’ theory in McFarlane.'40 

So once again we have an appellate judgment without a clear ratio to guide the 
lower courts. ‘Deemed equilibrium’ as a legitimate, much less a binding, 
mechanism to distinguish cases is now even more contentious. It is unclear 
whether even Robert Walker LJ would consider the communication of the 
mother’s motivation to the surgeon as forming part of the ratio of his opinion, but 
without it, his decision rests openly upon ‘intuitive feeling’, and he does not 
attempt to distance the Court from this moral judgment by attributing it to 
passengers on the Underground.'4! Hale LJ’s vision of distributive justice is 
inadvertently patronising and demeaning to disabled persons. Given the sharp 
disagreement amongst the three members of the Court, it is perhaps surprising that 
they denied permission to appeal to the House of Lords. 


Fact variation #5: the totally disabled parent of a healthy child 


The final variation on ’wrongful conception’ is brought to us by AD v East Kent 
Community NHS Trust, decided on May 23, 2002.1 The claimant became 
pregnant whilst she was an inpatient in a mixed psychiatric ward, after being 
‘sectioned’ under the Mental Health Act 1983. She had suffered brain damage at 
the age of five, and it was not in issue that she was completely incapable of raising 
her healthy daughter on her own. The child had been in the care of her grandmother 
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since birth, under a residence order granted under the Children Act 1989. The 
claimant alleged that the hospital, knowing that she could behave promiscuously, 
had failed to ensure her physical and mental well-being as a mental patient by 
placing her in a mixed ward with inadequate supervision. A preliminary trial of an 
issue was directed as to her claim for the total costs of substitute grandparental 
care. Cooke J declined to carve out a new exception to McFarlane, on the basis 
that the claimant, as the alleged tort victim, had suffered no economic loss in 
respect of the upbringing of the child at all. Her total disability meant that she had 
no need for child care support services, and he declined to apply Hunt v Severs by 
analogy to create a fund for the actual carer, who enjoyed McFarlane’s 
‘incalculable benefits’ brought by her granddaughter. Having identified a principle 
on which to ground his decision, Cooke J made a penetrating attack by way of 
obiter dicta on Parkinson and Rees.'43 Noting that, whatever legal language was 
used, McFarlane was based on legal policy formed by a moral view, he considered 
that the ‘deemed equilibrium’ theory is not justified by McFarlane, nor does it 
appear to be the law, at least in so far as parental disturbance of that equilibrium is 
concerned, since it had been disapproved of by two of the Lord Justices in Rees. As 
a point of principle, ‘disturbed equilibrium’ necessarily means that the worth of the 
disabled child is valued against the cost of his upbringing, and found to be more 
trouble and expense then he was worth, an exercise which violates McFarlane. The 
‘wrongful birth’and ‘wrongful conception’ cases alike raise the same essential 
question as to the comparative value to be placed on human lives, whatever the 
moral framework chosen, and this notion, in the view of Cooke J, the law must 
eschew. 
So where are we left following Parkinson and Rees? 


(1) There is no longer a substantive distinction between ‘wrongful conception’ and 
‘wrongful birth’cases.!4* Both types of case have produced a child who would 
not have existed but for the medical negligence. However, there should be two 
significant differences. First, in ‘wrongful birth’ cases, a child was desired, and 
so the parents would have incurred ordinary upbringing costs had they 
terminated the pregnancy and conceived another healthy child. Conversely, 
failure to detect a foetal abnormality made the likelihood of a handicapped 
baby specifically foreseeable, whereas this will not be the case in a ‘wrongful 
conception’ case (apart from statistical probability in the general population) 
unless the sterilisation had taken place to avoid hereditary genetic defects. 
Therefore, there is a logical basis to awarding only special-needs costs in 
‘wrongful birth’ cases distinct from any which could apply to wrongful 
conception cases. 

(2) In ‘wrongful conception’ cases (unlike ‘wrongful birth’ cases where the 
Abortion Act 1967 defines the lost right and so provides the abnormality 
threshold) English courts are driven to make invidious distinctions between 
healthy and disabled parents and children, as Rand and Lee illustrate. What 
kind of disability is relevant? How much abnormality is required to cross the 
threshold? What if only one parent has a disability? The factual questions 
cannot be dismissed on the basis that only the costs related to the disability are 
recoverable, because it would seem from Rees that third party care costs which 
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a particular parent would have incurred in any event had she been healthy may 
become recoverable merely because she is classified as disabled. 

(3) It does not matter whether the possibility of a congenital defect was 
foreseeable or not in a particular case by the health professional at the time of 
rendering the medical services. 

(4) Parental disability will count only if it predated the conception. A child’s 
disability will count only if it arose from a genetic defect or foreseeable events 
during pregnancy or birth, but not thereafter. 145 

(5) Notwithstanding dicta in Rees, logically the motivation of the parents in 
seeking sterilisation is irrelevant. If Ms Rees’ motivation does form part of the 
ratio decidendi, then some motivations must be considered more valid than 
others, which raises another issue of discrimination. A further complication is 
whether that motivation must be communicated to the doctor in order to extend 
his or her assumption of responsibility to the patient. 

(6) The legal status of claims of patients who can afford private healthcare and so 
can sue in contract remains unclear. The argument advanced here is that it 
would distort the essence of the medical services contract to hold that 
maintenance costs are not recoverable, unless, contrary to what most courts 
regard as reality, they are considered not to be a legally recognisable loss at all, 
as Lord Millett suggested in McFarlane. Not only would this be highly 
artificial where the parents responsibly opted for sterilisation for financial 
reasons, but this would introduce yet another layer of discrimination. Given the 
cherished status of the NHS in British society, it can be predicted with some 
confidence that Toulson J’s observation in Lee that ‘it should not make any 
difference in any civilised system of law’ whether a claimant received medical 
services as an NHS patient or as a private patient would be endorsed by the 
commuters on the Underground.!4° Until the contract issue is decided, however 
patients seeking sterilisation services would be wise to ‘go private’. 


Conclusion 


In each of McFarlane, Parkinson and Rees, the courts deployed terminology 
ultimately empty of content to justify the desired result, without clearly delineating 
the path to it. Distributive justice has become yet another label, without pretending 
to intellectual rigour. The transmogrification of the man on the Clapham omnibus 
is not limited to a change of public transport, as he is no longer just a convenient 
measure for the standard of care expected of non-experts, but also the 

for negligence law itself. Even in the era of civil jury trials for this tort, we did not 
expect jurors to perform this task. Appeals to commuters on the Underground to 
decide duty of care issues allow the courts to avoid confronting the sharp edges of 
tort policy — deterrence, external scrutiny of professional standards of competence, 
cheapest cost avoidance of the risk, insurability against loss, other modes of loss- 
spreading — and whether carving out ad hoc exceptions to well-established legal 
principles is a matter for parliamentary rather than judicial action. Ultimately, it is 
Parliament, and not the courts, who are accountable to the commuters on the 
Underground. Lord Lloyd’s prophecy in Marc Rich that the law of negligence risks 
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disintegrating into a series of isolated decisions without any coherent principles at 
all, with the retreat from Anns turning into a rout,!4” is fast becoming reality. The 
waste of resources, both of the courts and the litigants appearing before them, in 
trying to divine the meaning of precedents set in this fashion is illustrated all too 
graphically by the post-McFarlane cases. 

As Carnwath J (as be then was) has said extra-judicially, the courts do not have 
the tools to administer distributive justice; they must deal with individual cases, 
and there is no common coinage between the language of rights and wrongs and 
the language of costs and benefits.148 How much time is there between stops on the 
London Underground, to allow those passengers to assimilate the evidence, weigh 
up all the factors, and look down the track to future implications of their decision — 
as is the duty of the judiciary? Not only might London commuters not represent 
public opinion in the country as a whole, but they might not produce a clear 
majority, particularly in a complex case. With the utmost respect to Lord Steyn, it 
is not satisfactory for tort law to be based upon an ‘inarticulate premise as to what 
is morally acceptable and what is not’.!49 As Sedley LJ has trenchantly noted, 
albeit in a different context, 


The public conscience, an elusive thing, as often as not turns out to be an echo chamber 
inhabited by journalists and public moralists. ... [To] expect the judiciary to modify its 
decisions as to what the law and justice require because of what it fears the media would 
make of them is to ask for the surrender of judicial independence. The ‘fair, just and 
reasonable’ test is now the established judicial control on ground-breaking in tort. If the law 
were ever to revert to an exogenous test, it should be one which gauges the response of 
people who actually know what the court’s reasoning is; and no court which has confidence 
in its own reasoning should be worried about that.! 


Distributive justice would seem to be the archetype of such an exogenous test, with 
as hollow an echo: it permits the judiciary to abdicate its responsibility to identify 
and explain intellectually rigorous and coherent principles as the basis for 
decisions, in favour of an empirically untested appeal to public opinion, yielding 
unpredictable results which invite reversal at each level of appeal, depending on 
each judge’s subjective and avowedly instinctive notions of what justice requires. 
Thus distributive justice is no more illuminating — and arguably less — than the 
public policy which the Law Lords were so anxious to eschew. In 1993 Jenny 
Steele argued that current decision-making techniques in the law of negligence had 
come to represent a ‘partnership between exhausted principle and obscure 
pragmatism’, and called for a fuller consideration of the real motivating factors 
behind decision-making, liberating it from the fear of novel reasons.!>! 
Unfortunately distributive justice has proved to be just as empty a label as 
‘proximity’; not only does it not tell us how to make decisions, but it fails to 
explain or justify those decisions. A principled approach can enhance the flexibility 
which gives the common law its vitality, if the courts directly confront policy 
factors, both intrinsic and extrinsic to the relationship of the particular parties, 


147 Marc Rich & Co. v Bishop Rock Marine [1996] AC 211, 230. 

148 ‘The Liability of Public Authonties in Tort — Corrective and Distributive Justice’, paper presented at 
Ce ee ee ae as Chairman of the 
Law Commission), 9, quoting Richard Epstein, ‘Causation and Corrective Justice: a reply’ (1979) 8 J 

Stud 477, 503. 

149 n 8 above, 1318F. 

150 Vellino v Chief Constable of Greater Manchester [2002] 3 All ER 78, 91, at para 60 (considering the 
‘public conscience’ test for the defence of illegality). 

151 Jenny Steele, ‘Scepticism and the Law of Negligence’ [1993] CLJ 437, 466-467. 

152 See Cooper v Hobart [2001] SCC 79, at para 30. 
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and generate reasoned decisions supported by empirical evidence,!5? rather than 
relinquishing that formidable task to the passenger on the London Underground. 

The ‘wrongful conception’ cases demonstrate that distributive justice can be just 
as unruly a horse as public policy for the courts to ride. The London Underground 
is not the BBC’s Moral Maze. Since we are apparently stuck on the Circle Line, 
however, we can only hope that the House of Lords, having now granted leave to 
appeal in Rees, will clarify what they really meant in McFarlane. 


Injunctions, Planning Enforcement and Human Rights 
Ian Loveland* 


The recent judgment of the Court of Appeal in South Bucks District Council v 
Porter’ raises — but does not fully answer — several significant questions 
concerning the impact of the Human Rights Act on authorities’ capacities to 
respond to breaches of planning controls. At the core of the case lies the issue of 
the nature of the county court and High Court’s jurisdiction when faced with a 
planning authority’s attempts to enforce planning controls through use of 
injunctions in a fashion that engages Article 8 ECHR. Lying in the margins of 
the litigation is the question of whether the procedures used in this field of 
government activity can satisfy Article 6 ECHR. And pervading both questions is 
the more systemic issue of the way in which indigenous principles of 
administrative law are able to accommodate rather than be overridden by the 
requirements of the Human Rights Act. 


Injunctions as a tool of planning enforcement 


Porter joined four cases in which local authorities had invoked their powers under 
the Town and Country Planning Act 1990 (hereafter TCPA) section 187B(1), 
which provides that; 

(1) Where a local planning authority consider it necessary or expedient for any 
actual or apprehended breach of planning control to be restrained by 
injunction, they may apply to the court for an injunction, whether or not 
they have exercised or are proposing to exercise any other of their powers 
under this part. 

Prior to enactment of section 187B in 1991, councils could deal with alleged 

breaches of planning law in two ways. The ‘ordinary process’ was (and remains) 

for a council to issue an enforcement notice under TCPA 1990 section 172. That 
notice is then subject to an appeal (section 178) on all matters of fact and law to the 


153 As Carnwath J (as he then was) called for in ‘Liability of Public Authority in Tort — Corrective and 
Distributive Justice” n 148, 9. 


* Professor of Law, City University 
1 [2002] 1 All ER 425. 
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Secretary of State (a jurisdiction generally delegated to an Inspector), and 
thereafter to appeal on a point of law to the High Court (section 289). A 
landowner’s non-compliance with a valid enforcement notice constitutes a criminal 
offence per TCPA section 179 for which a fine could be imposed. In practice, the 
process often proved complex and time-consuming, and ill-suited to dealing with 
cases raising urgent environmental problems. 

Councils could also seek to enforce planning rules through the use of injunctions 
using their general litigation power in the Local Government Act 1972 section 222.” 
But authorities invoking section 222 in these circumstances found it a circumscribed 
remedy, which — as construed by the courts — rarely empowered councils to sidestep 
the constraints of the TCPA regime. 

In Stafford Borough Council v Elkenford Ltd, Sir Roger Ormrod suggested that 
the injunction should be a remedy of last resort, 


[I]t is ordinarily proper to ask whether the authority has ... first exhausted the statutory [ie 

TCPA] remedies because in the ordinary cases it is only because those remedies have been 

invoked and found inadequate that one can draw the inference, which is the essential 

ae ee ee 
. ‘deliberately and flagrantly flouting the law’. 


Similarly, in Runnymede BC v Smith,‘ the court indicated that injunctions would 
not be granted if the authority had not already employed TCPA procedures unless 
the breach of planning law in issue would cause substantial and irreperable 
damage. Then, in Doncaster BC v Green,” a case decided as section 187B was 
completing its parliamentary passage, the Court of Appeal held that an injunction 
could not be granted regarding breaches of planning control still subject to appeal 
under the TCPA 

Two elements of the Court of A ’s judgment in Mole Valley DC v Smith, 

_ Reigate and Banstead BC v Brown’ are significant. Firstly, it was held that the 

court had no legitimate role to play in second-guessing the authority’ s decision on 
the planning issue which had led it to seek the injunction.’ Secondly, the Court 
suggested that an injunction should only be granted if this was the sole measure 
likely to prevent the defendant flouting the law. The case is ambivalent about the 
readiness that a local authority might expect a court to display in granting an 
injunction. That a court should not address the planning merits of the case, nor the 
applicant’s circumstances, would no doubt facilitate matters from the authority’s 
perspective. Yet the judgment also implies that an injunction would be a remedy of 
last resort, available only when ordinary planning powers had proven ineffective. 

Section 187B was enacted on the recommendation of a 1989 report — wpe beet 
Planning Control — undertaken for the (then) DoE by Robert Carmwarth QC 
Carnwarth’s report criticised the delays inherent in the ordinary TCPA regime. Te 


2 (1) Where a local authority consider it expedient for the promotion or protection of the interests of the 

inhabitants of their area — 

(a) they may prosecute or defend or appear in any legal procedings and, in the case of civil 
may institute them in their own name 

On the background to s 222 see B. Hough (1992) ‘Local Authorities as Guardians of the Public 

Interest’ Public Law 131 at p 134. 

[1977] 1 WLR 324 at 332. 

(1987) 1 53 P and CR 117. 

[1992] JPL 659. 

[1992] 3 PLR 22. 

per Lord Donaldson MR at 498; ‘where the balance of the public interest lies is for the respondent 

council to determine and not for this court’. 
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report concluded that the ultimate penalty which lay at the end of the enforcement 
process was often too insignificant to amount either to an effective individual or 
general deterrent to people or companies intent on flouting planning rules. 

Section 187B emerged from recommendation 11 of the report. The section 187B 
sanction is potentially a severe one. Breaching an enforcement notice is not an 
imprisonable offence: breach of an injunction could expose a defendant both to 
fines and commital to prison for contempt. The power is also evidently well-suited 
for urgent cases. Literally construed, section 187B is not limited to situations 
where ordinary TCPA procedures have been exhausted. Nor indeed is there any 
requirement that such processes even be initiated. The authority’s belief (and in 
practice the issue may be delegated either to the planning committee or to [senior] 
officers) that a breach of controls has occurred or may occur triggers the power. 
Literally construed, section 187B sweeps away the ‘last resort’ and ‘irreperable 
damage’ constraints that had attended use of section 222 proceedings in the 
planning context. When construed by the courts however, section 187B proved to 
have a much less dramatic effect. 


Judicial approaches to section 187B — the pre-Human Rights Act 
position i 


The defendant in Guildford BC v Smith? had breached a section 187B injunction 
ordering him to remove 15 mobile homes sited without planning permission. The 
council applied to have the defendant committed for contempt. The Court of 
Appeal held that committal should not follow automatically from breach of an 
injunction. Steyn LJ put the point most forcefully, sugesting that; ‘[If] compliance 
with the order would not be within [the defendants’] reasonable capacity, it would 
be an affront to the civilised values of our society to accede to the local authority’s 
invitation’.!° The Court recognised that a situation in which an injunction was 
granted but not enforced was far from satisfactory, as it undermined the integrity 
not just of the planning process but also of the judicial process. But this was 
considered a lesser evil than either refusing to grant an injunction at all, or 
enforcing an injunction by imprisonment without regard to the defendant’s 
circumstances. 

What the judgment does not do clearly is identify the extent of the court’s 
jurisdiction over the authority’s decision on the planning merits, nor does it 
indicate whether section 187 is a weapon of last resort. But if one were to accept 
that both of those questions were (by omission) implicitly answered in the 
authority’s favour, one is left with the curious conclusion that while a council 
might expect an injunction to be granted, it could not expect that the injunction 
would be effectively enforced.!' 





8 For comment on the repart and the origins of s 187B sce M. Phillips (1992) ‘Town and Country 
Planning Act 1990: New Power Under s 187B to Apply For Injunctions’ JPEL 407: J. Rowan 
Robinson, E. Young, M. Purdue and E. Farquharson (2001) Scottish Planning Law and Procedure, 


11 On the early impact of s 187B — and the analogous provision in Scotland — see N. Collar (1994) 
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The trial judge in Hambleton DC v Bird'? attempted to answer one of the 
questions raised by Smith by assuming a jurisdiction to form his own view of 
whether granting an injunction was ‘necessary or expedient’. The Court of Appeal 
subsequently described this approach as ‘erroneous’, characterising it as 
a matter of policy which Parliament wished the council to settle. The judgment did 
not indicate however that a court should necessarily imprison a defendant who 
breached an injunction. 

Planning authorities might reasonably have concluded on the basis of this case 
law that the courts had substantially undermined section 187B’s effectiveness by 
signalling that defendants would not be committed for non-compliance. Before 
greater clarity could be lent to this situation, the Human Rights Act 1998 had come 
into force. 


The Porter litigation 


The four cases joined in Porter — South Bucks DC v Porter; Chichester DC v 
Searle; Wrexham County BC v Berry; and Hertsmere BC v Harty — had various 
common elements. All concerned defendants who, without planning permission, 
lived in caravans on green belt land that they owned. In Porter, the local authority 
began enforcement proceedings in 1987, and became embroiled in a long-running 
saga of applications for permission, enforcement notices and appeals. Berry and 
Harty raised similar issues. Mrs Searle, in contrast, had been occupying her mobile 
homes for only a few days when the council deployed section 187B against her. 
Mrs Searle apart, the defendants all claimed to be gypsies. The applicant 
authorities were granted injunctions against the defendants in county court 
begun in 2000 and 2001. 
The Court of Appeal framed the question before it in narrow terms; 


At the heart of these appeals lies art 8 of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms 1950. ...The central issue for determination on 
the appeals is the extent to which the court itself on a section 187B application should 
exercise an independent judgment in deciding whether or not to grant an injunction. "° 
Counsel for the various parties offered three answers to this question. Three 
authorities contended that a council’s decision to seek an injunction should be 
regarded as a ‘policy’ issue in the Alconbury sense.!* From this viewpoint, it would 
not be appropriate for a court to give detailed attention to the planning merits of the 
application or the impact that granting an injunction would have on the defendants: 
in effect, the local authority’s application should be refused only if its wishes were 
irrational. The second view, offered by the fourth authority, was that an injunction 
should issue only if the court would fine or imprison the defendant if the injunction 


12 [1995] 3 PLR 8 (CA). 

13 [2002] 1 All ER 425 at 430; per Simon Brown LJ. Art 8 is cast in the following terms; 
1. Everyone has the ight to respect for his private and family life, his home and his correspondence. 
2. There shall be no interference by a public authority with the exercise of this right except such as is 
m accordance with the law and is necessary in a democratic society in the interests of national 
security, public safety or the economic well-being of the country, for the prevention of disorder or 
crime, for the protection of health or morals, or for the protection of the rights and freedoms of others. 

14 R (on the application of Alconbury v DETR [2001] 2 WLR 1389. The point being that if a ‘policy’ as 
opposed to operatianal matter is in issue, then the orthodox grounds of review rather than a more 
intrusive proportionality standard might suffice to satisfy the requirements of the ECHR. Strictu 
sensu, Alconbury was not directly in point in Porter, since it was argued as an Art 6 case rather than 
an Art 8 case. The Art 6 issues implicit in Porter are addressed below. 
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granted was breached, and also maintained that the merits of the case were a matter 
for council to determine subject only to orthodox grounds of review. The third 
perspective, offered by the appellants, was that a court entertaining a section 187B 
application should exercise a proportionality-based jurisdiction over the merits 
before decidng to grant an injunction. 


A proportionality test 


Simon Brown LJ delivered the only substantive judgment.’> He accepted that the 
Human Rights Act necessitated reconsideration of the courts’ section 187B 
responsibilities. Simon Brown LJ rejected the suggestion that the Human Rights 
Act required courts to reach their own conclusions on the precise planning merits 
of a section 187B application. However he also concluded that courts should not 
grant injunctions if not prepared to imprison defendants who breached them, and 
crucially, that a court could no longer validly reach that conclusion unless it 
scrutinised the merits with sufficient intensity to conclude that imprisonment 
would not be a disproportionate response in the circumstances. 
The requisite proportionality test was formulated in familiar terms; 
Proportionality requires not only that the injunction be appropriate and necessary for the 
attainment of the public interest sought — here the safeguarding of the environment — but also 
Seg TO E EENE See OD E anA aye PEYR irere are at 


Simon Brown LJ attached greater specificity to this rather broad principle by 
offering a (presumably illustrative rather than exhaustive) list of factors which 
would be taken into account when this balancing exercise was performed. On one 
side, factors such as the health and education of the occupants of the land should be 
considered. On the other, the degree and flagrancy of the breach of planning rules 
was pertinent, as was the duration of the breach, the urgency of ending it, whether 
the authority had also used mainstream enforcement , and the need to 
maintain the integrity of the planning process overall.” On reviewing the facts of 
each case, Simon Brown LJ concluded that the judges in all but Harty had failed to 
appreciate that the Human Rights Act required them to exercise an ‘independent 
judgment’’® on whether an injunction should be granted. 

Planning authorities should not necessarily assume that Porter further 
undermines the utility of section 187B. In analytical terms, the judgment appears 
to use the Human Rights Act to effect an explicit and constitutionally defensible 
reading down of section 187B’s literal meaning to a level which more closely 
accords with the situation that pertained to section 222 prior to 1991. Smith 
arguably achieved much the same de facto result in a rather less legitimate fashion. 
As such, Porter at least lends the law greater transparency. The case also suggests 
that the issues of the grant of an injunction and its enforcement by committal if 
breached are more tightly linked than before. An authority would be rash to assume 





15 Peter Gibson and Tuckey LJJ concummg. 

16 ibid at 443-444. 

17 One point of potentially great significance which remains to be resolved 1s whether courts will accept 
that a situation of urgency arises in respect of developments which are not per se especially harmful, 
but which — if not quickly dealt with — send a signal to other individuals or groups that they too could 
engage in the same behaviour 

18 ibid at 447. 
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that injunctions will now invariably lead to the defendant’s committal if breached, 
but Simon Brown LJ’s methodology indicates that the grant of an injunction carries 
it with a strong, if not wholly irrebutable, presumption that a defendant who 
breaches it will find herself behind bars. 

Councils will certainly have to be selective in using section 187B, reserving it 
for egregious breaches of planning rules. But they should perhaps take heart from 
Simon Brown LJ’s concluding comments in Porter that the ‘remarkable planning 
history’ of the Harty case made issing an injunction entirely proportionate, and 
that, ‘There are, of course, factors even in the first three cases which will 
undoubtedly present the appellants with real diffculty if and when the respondent 
authorities seek fresh injunctive relief.’ 


The reach and implications of the judgment 


Porter raises several broader issues. Firstly, what significance does the ECtHR’s 
‘margin of appreciation’ doctrine have in the context of planning enforcement? 
Secondly, when will use of section 187B raise substantive issues under Art 8(1) 
ECHR? Thirdly, does section 187B raise procedural issues under Art 8? And 
fourthly, what significance does Art 6 ECHR have for this aspect of an authority’s 
decisionmaking procdures? 


On the relevance of the margin of appreciation doctrine 


Simon Brown LJ also dealt helpfully with the application of the margin of 
appreciation principle in Human Rights Act cases, an issue which has generated 
some confusion among lawyers and may bedevil local authority decisionmaking 
for some time to come. Within ECHR jurisprudence, the ‘margin of appreciation’ 
is a device to measure the acceptability vis à vis the Convention of a nation’s 
treatment of a given issue.” The principle cannot easily be transferred from the 
international arena to domestic law as a yardstick against which domestic courts 
should gauge the compatibility of executive decisions or legislation with the 
Convention. One reason for the ECtHR according states a broad discretion in 
relation to some Convention values lies in that Court’s unfamiliarity with the 
cultural and moral norms of the State concerned. That is obviously not a relevant 
factor in the purely domestic context. British courts’ early case law on the standard 
of review required under the Human Rights Act has eschewed the ‘margin of 
appreciation’ label in favour of a notion of ‘deference’ to executive or legislative 
judgment.”" Quite how much ‘deference’ a governmental body is granted in 
particular circumstances will be influenced, but not determined, by the ECtHR’s 
margin of appreciation jurisprudence. 





19 zbid at 448. 

20 cf D. Hamis, M. O'Boyle and C. Warbnck (1995) Law of the European Convention on Human Rights, 
12-15: F. Jacobs and R. White (1996 2nd ed) The European Convention on Human Rights, 36-38. 

21 cf Lord Hope in R v DPP, ex parte Kebilene [2000] 2 AC 326: Lord Woolf in R v Lambert, Ali and 
Jordan [2001] 2 WLR 211: and especially Lord Steyn in R v Secretary of State for the Home Dept, ex 
parte Daly [2001] 2 WLR 1622. For an incisive analysis of the relevant law see P. Craig (2201) ‘The 
Courts, the Homan Rights Act and Judicial Review’ LQR 589. 
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In Article 8 cases, one can readily point to ECtHR judgments which allow 
nations a small margin of appreciation. In Cremieux v France, the ECtHR 
permitted only a very narrow margin of appreciation, observing that; “The 
exceptions provided for in Article 8(2) are to be interpreted narrowly, and the need 
for them in a given case must be convincingly established’. The narrowness of 
the margin of appreciation arising under Article 8(2) was a direct consequence of 
the egregious interference with the rights protected under Article 8(1); search and 
seizure powers by state authorities which severely compromised the applicant’ 8 
privacy rights. The margin of appreciation was even more tightly construed in 
Mentes v Turkey,” a case concerning the razing by Turkish security forces of some 
Kurdish villages. The ECtHR could not sees any necessity at all for the Turkish 
government’s decision to destroy Kurdish villages and expel their inhabitants. No 
margin at all therefore existed for the government. 

Equally, one can identify cases where that margin has been broadly defined. In 
Buckley v United Kingdom,” a case involving the eviction of a claimant from a 
‘home’ occupied without planning permission, the ECtHR held that states should 
enjoy a wide margin of appreciation in cases involving interference with a home if 
two conditions were satisfied: firstly that ‘a multitude of local factors’ were 
inherent in the public authority’s policy choices; and secondly that the authority’s 
implementation of policy in individual cases was subjected to exacting judicial 
supervision.” More recently, in Chapman v United Kingdom the ECtHR held that 
the Article 8(2) question raised by an interference under Article 8(1) occasioned by 
a local authority’s decision to take enforcement action against an individual who 
did not have planning permission for her home; 


will involve a consideration of, on the one hand, the particular needs of the person concerned 
— his or her family requirements and financial resources — and, on the other hand, the rights 
p the Ioeab ommani O Egona oU TER er EAA 
appropriate to give a wide margin of appreciation to national authorities 


In Porter, counsel for the local authorities sought to persuade the Court of Appeal 
that the wide margin of appreciation granted to the United Kingdom in Buckley and 
Chapman under the Convention should be translated into a similarly expansive 
grant of discretion by domestic courts to local authorities under the Human Rights 
Act. Simon Brown LJ was unimpressed by this argument; 
the real point to make about Chapman’s case is that it is a decision by an international court 
which by its nature is exercising a supervisory and supranational jurisdiction. To my mind it 
casts very little light on the realtively narrow point now arising as to the extent of the court’s 
discretion on a section 187B application for coercive relief’. ... The essential contrast being 
struck there is between the European Court and ‘the national authorities’, not between the 
domestic planning authorities and the national courts.” 


To put the point in different terms, from the perspective of the ECtHR the domestic 
courts are as much a ‘national authority’ in planning matters as is a local council, 
or indeed the DfETR or Parliament. If the domestic courts form the view that the 
correct degree of deference to be extended to government opinions is one of 
proportionality rather than Wednesbury irrationality, so be it. 
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Substantive issues under Article 8(1) ECHR — interference with a 
person’s ‘home’ and ‘private and family life’ 


Article 8 contains a bundle of substantive rights, which can be separated for 
analytical purposes into two parts. 


The meaning of ‘home’ 
Until the recent judgment of the Court of Appeal in Qazi v Harrow LBC,” 
planning authorities might sensibly have thought that a defendant in section 187B 
ings could not successfully invoke the protection of Article 8 in respect of 
her ‘home’ if she did not have a legal interest in either the residence concerned or 
the land where it was located. Starmer’s European Human Rights Law makes the 
following assertion; 
The word ‘home’ in article 8(1) includes any premises or shelter used by an individual as 
his/her home and in which s/he has a legal interest. It can also extend to premises or shelter 
which an individual is occupying unlawfully, so long as s/he has a legal interest either in 
the premises or shelter, or in the land on which they stand; (emphasis added). 


Several ECmHR and ECtHR decisions point to the correctness of this proposition. 
In Wiggins v United Kingdom the ECmHR observed that; 


The Commission notes that the applicant lawfully bought the dwelling in 1970. He 
immediately started to renovate the house and then lived in it together with his wife. The 
spouses continued inhabiting the house during their marriage. The Commission is of the 
view that it must thus be considered as having been their ‘home’ within the meaning of 
Article 8(1).” 
More clearly, in S v United Kingdom,*' the ECmHR held that the absence of any 
contractual relationship between an applicant and the owner of a property indicates 
that the residence could not be the applicant’s home. The applicant had been the 
same-sex cohabitee of a deceased council tenant; 


[T]he applicant was occupying the house, of which her partner had been the tenant, without 
any legal title whatsoever. Contractual relations were established between the local authority 
and the deceased partner and that contractual agreement may or may not have permitted long 
term visitors. The fact remains, however, that on the death of the partner, under the ordinary 
law, the applicant was no longer entitled to remain in the house, and the local authority was 
entitled to possession so that the house could no longer be regarded as ‘home’ for the 
applicant within the meaning of Article 8(1).” 
The ECtHR has generally identified legal interests in either the residence or the 
land as a pertinent issue in deciding if the residence is the applicant’s ‘home’.*” 
Two decisions seem of particular relevance to the facts raised by Porter. The 
applicant in Buckley v United Kingdom had been subject to enforcement 
proceedings because she was living without planning permission in a caravan on 
land that she owned. The ECmHR concluded that Mrs Buckley’s ‘home’ was 
affected by enforcement proceedings because; ‘the applicant has been subject to 


28 Not yet reported. See L Loveland (2002) ‘When a house is not a home under Art 8 ECHR’ Public Law 


29 K. Steamer (1999) European Human Rights Law 579 para 22.6. 

30 (1978) 13 DR 40 (ECmHR) at 44. 

31 (1986) 47 DR 274 (ECmHR). 

32 (1986) 47 DR 274 (ECmHR) at para 4. 

33 See especially Gillow v United Kingdom (1986) 11 EHRR 335 at para 46. 
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enforcement measures and has been prosecuted in respect of her failure to cease 
occupying her land in her caravans’; (emphasis added). Similarly, in Chapman v 
The United Kingdom, the ECtHR observed that; 

Having regard to the facts of this case, it [the Court] finds that the decisions of the planning 

authorities refusing to allow the applicant to remain on her land in her caravans and the 

measures of enforecement taken in respect of her continued occupation constituted an 

interference with her right to respect for her private life, family life and home... (emphasis 
In Qazi, however, the Court of Appeal concluded that the ECtHR’s judgments in 
Buckley and Chapman indicated that a person’s residence could be her home even 
if she had no legal interest in it. She might be a squatter, a guest, or — like Mr Qazi 
— a former joint tenant whose legal interests had been extinguished when another 
joint tenant had unilaterally terminated the tenancy.*© Whether the residence was 
her home was a matter of fact in the light of all relevant circumstances, such as, for 
example, the length of the person’s occupancy, whether she had a home elsewhere, 
and whether she had come into occupation in a lawful manner. 

The tests seem benevolent from an applicant’s perspective. But it would still 
appear defensible to suggest that a claimant who has only recently established a 
residence which is in breach of planning controls will not be able to sustain the 
claim that the residence is her ‘home’ for Article 8 purposes. In those 
circumstances, it may be that Article 8(1) is not engaged and neither the authority 
nor the court will consequently be required to justify the granting of an injunction 
on the basis of the Porter proportionality test outlined. However, respect for ‘the 
home’ is not the only interest protected by Article 8. 


The meaning of private and family life 


It would not seem a bold proposition to assert that a residence could not be a 
person’s ‘home’ if she had never occupied it. However, a local authority which 
deploys section 187B — or indeed any other TCPA enforcement mechanisms — in a 
pre-emptive fashion to prevent a breach of planning control which would be 
occasioned by the siting of gypsy caravans without permission could still engage 
Art 8. This point was clearly made by the ECtHR in Chapman; 
73. The Court considers that the applicant’s occupation of her caravan is an integral part of 
her ethnic identity as a gypsy, reflecting the long tradition of that minonty of following a 
travelling lifestyle. ... Measures which affect the stationing of her caravans have therefore a 
wider impact than on the right to respect for her home. They also affect her ability to 
SRE eon nee ee ee PEVE a aly ein acarane wees 
tion’. 


Procedural issues: an Article 8 problem? 


It is easy to forget that Article 8 provides procedural as well as substantive 
entitlements. The point was not explicity addressed in Porter,” but may be 





34 (1996) 23 EHRR 101 at para 69. 

35 [2001] 33 EHRR 399 at para 78. 

36 Under the rule in Hammersmith v Monk [1992] 1 AC 478. 

37 The issue is perhaps implicitly dealt with in the passage quoted at fn 42 below. 


914 © The Modem Law Review Limited 2002 


November 2002] South Bucks DC v Porter 


invoked to persuade courts that it would be inappropriate to issue a section 187 
injunction. The procedural entitlements created by the ECHR in civil proceedings 
are most readily associated with Article 6; namely the explicit requirements that, in 
respect of their civil rights and obligations, individuals are entitled to a ‘fair trial 
before an independent and impartial tribunal established by law’. The implications 
of Article 6 for present purposes are considered below. The ECtHR has also 
consistently concluded however that Article 8 contains implicit procedural 
protections, best be characterised as ‘participation rights’. Several Art 8 judgments 
espouse a broad principle that the Convention does not permit a person to be 
deprived of an important Article 8 interest by a legal process in which he/she has 
no entitlement to participate and which may be undertaken without either his/her 
consent or knowledge. Two cases illustrate this principle. 

In W v United Kingdom,” the Court considered the compatibility with Article 8 
of an adoption order relating to W’s child made without W’s consent. W also 
argued that he had not been given sufficient opportunities to participate in the 
relevant social services authority’s decisionmaking process which culminated in 
the order. The Court was broadly supportive of this argument, 

‘It is true that Article 8 contains no explicit procedural requirements, but this is not 

conclusive of the matter. The local authority’s decisionmaking process clearly cannot be 

devoid of influence on the substance of the decision, notably by ensunng that it is based on 
the relevant considerations and is not one-sided and, hence, neither is nor appears to be 
arbitrary’. Accordingly, the Court is entitled to have regard to that process to determine 
whether it has been conducted in a manner that, in all the circumstances, is fair and affords 
due respect to the interests protected by Article 8.” 


The ECtHR held that so substantial an interference with an Article 8 right 
demanded that individuals be afforded a high level of procedural protection; that 
parents ‘had a right to be heard and fully informed’ and were entitled to ‘secure 
that their views and interests are made known to and duly taken account by the 
local authority’.*° That presumption could be rebutted — and the level of procedural 
protection granted diluted — on the basis of the provisions of Article 8(2). On the 
facts of W, the ECtHR concluded that the substantive issue at stake was ‘so 
sensitive’ that W’s presumptive entitlement to be informed of and participate in the 
decisionmaking process could be limited. 

The claimant father in Keegan v Ireland*' was unaware that adoption 
procedings in respect of his child had begun. (The father had not been married 
to the child’s mother, and Irish law did not automatically grant unmarried fathers 
any legal interest in the child’s upbringing). The ECtHR concluded that such a 
secret process breached Article 8(1) and that the father’s complete lack of 
participatory rights under Irish law could not be justified under Article 8(2). 

The cases seem to sustain the proposition that; 


1. a decisionmaking process which substantially compromises a person’s legal 
interest in an Article 8 entitlement contravenes Article 8(1) unless the person 
affected is entitled to participate meaningfully in that process; but 

2. that presumption may be rebutted — and the extent of participation diluted -in 
accordance with the provisions of Article 8(2); but 


38 (1987) 10 EHRR 29. 

39 ibid at para 62; (emphasis added). 
40 ibid paras 61 and 63. 

41 (1994) 18 EHRR 342. 


© The Modem Law Review Laurted 2002 915 


The Modern Law Review [Vol. 65 


3. such dilution cannot justify keeping the affected person in complete ignorance 
of the process except in the most ‘sensitive’ of circumstances. 


In essence, the cases indicate that two distinct Article 8 issues may arise in respect 
of a single decision; one concerned with substance, the other with procedure. A 
decision which breaches Article 8(1) in both substantive and procedural terms may 
well be justifiable under the Article 8(2) derogations in the substantive sense, and 
yet not be defensible under Article 8(2) from a procedural perspective. The point is 
no different from that raised by the interplay of administrative law’s traditional 
grounds of review. A governmental decision that survives attack on the grounds of 
illegality or irrationality may nonetheless be found unlawful on the basis of 
procedural irregularity. 

Where a section 187B injunction is sought to remove someone from her home — 
or is used in a way that undermines respect for a person’s private and family life — 
an important Article 8 interest is being compromised. It would also seem clear that 
such issues are not ‘sensitive’ in the W v United Kingdom sense. In such 
circumstances, defendants would have to be afforded a meaningful opportunity to 
have participated in the decisionmaking process if that process is to survive Article 
8 scrutiny. 

It might be suggested that the relevant ‘decision’ in issue for Article 8 purposes 
under section 187B is that of the court. The planning authority is in effect doing no 
more than requesting the court to reach the decision. One might therefore 
instinctively assume that the defendant necessarily has adequate rights of 
participation. She may appear in court, and alone or with counsel’s assistance, 
make representations to the court and respond to the case presnted by the local 
authority. 

However, the adequacy of those participatory rights is substantially contingent 
on the extent of the court’s jurisdiction under section 187B to address the detailed 
merits of the council’s application. The greater the distance the court maintains 
from the detailed merits, then the greater the amount of relevant information not 
addressed at the hearing, and so the more diluted in real terms are the participatory 
rights that the applicant enjoys. 

If the court exercised a jurisdiction over all issues of fact and law, the scope 
afforded by the authority to applicants at the pre-court stage of the process would be 
irrelevant for these purposes: her participatory entitlements before the court itself 
would be adequate. In contrast, a court which limited its jurisdiction to Wednesbury 
review would exclude so much relevant material from its own decisi 
process that the procedural demands of Article 8 would almost certainly be 
breached. Whether the proportionality review evidently favoured by the Court of 
Appeal in Porter satisfies the participatory rights entitlements of Article 8 is 
unclear. The answer may depend on the way in which the council conducts the pre- 
court stage of proceedings. Simon Brown LJ did suggest that this matter would be a 
pertinent factor in judging the issue of neccessity under Article 8(2), even though he 
did not address the issue explicitly. One relevant factor to which a court should have 
regard was; ‘whether the defendant had and properly took the opportunity to make 
his case for at least a temporary personal planning permission’. 

Planning authorities might be well advised to permit applicants to participate 
meaningfully in the authority’ 8 own pre-court decisionmaking process. In this 
respect, domestic law on the issue of procedural fairness has obvious relevance. 


42 [2002] 1 All ER 425 at 443. 


916 © The Modem Law Renew Limited 2002 


November 2002] South Bucks DC v Porter 


There is little indication in the ECtHR’s case law that the level of procedural rigour 
required by Article 8 is especially stringent, and it is likely that an authority could 
meet them in the section 187B context by following the prescriptions of cases such 
as Board of Education v Rice® and Local Government Board v Arlidge. What an 
authority manifestly should not do is initiate proceedings without having afforded 
the putative defendant any opportunity to make representations to the authority. 


An Article 6 problem? 


A point neither raised by counsel nor considered by the Court in Porter is the 
relevance of Art 6 ECHR to section 187B proceedings. This issue may well be 
picked up by claimants contesting the use of injuctions to remedy breaches of 
planning controls which do not involve either a home, or private and family life, 
and so fall outwith Article 8. 

The Court of Appeal’s analysis in Porter of the court’s role regarding section 
187B applications is that the court is not exercising a jurisdiction over all pertinent 
matters of fact and law, but is simply subjecting a council’s decision to review on 
the basis of proportionality. Proportionality is a substantially more rigorous 
standard of review than Wednesbury irrationality; but it is still a reviewing 
jurisdiction, and not one which permits a court to exercise a power to substitute its 
own judgment for that of the local authority as if the court were exercising an 
‘appellate’ jurisdiction*> over a first instance judgment. 

If the court exercised an ‘appellate’ jurisdiction, the claimant’s Article 6 
entitlements would clearly be satisified. The County Court or High Court are 
manifestly fora established by law, independent of the local authority and impartial 
as between the authority and the applicant. Under a proportionality jurisdiction, the _ 
compatibility of the section 187B procedure with Article 6 is less clear. 

It was settled by the ECtHR in Bryan v United Kingdom that a court jurisdiction 
limited to the orthodox grounds of judicial review would satisfy of Article 6 when 
the overall decisionmaking process in issue is ordinary TCPA enforcement 
proceedings.*° In those circumstances, however, the ‘overall process’ is a three 
stage affair: an initial decision by a local authority; merits appeal to a DETR 
inspector, and ‘appeal on a point of law’ (ie judicial review on orthodox grounds) 
to the High Court.“ The ECtHR in Bryan stressed that the jurisdiction of the 
Inspector — who is a fully independent and impartial tribunal as between the 
claimant and the council — to re-evaluate all the council’s factual conclusions was 





43 ‘But I do not think they [the Board] are bound to treat such a question as though it were a trial. They 
have no power to administer an oath, and need not examine witnesses. They can obtain any 


controversy 
[1911] AC 179 at 182, per Lord Loreburn LC. 
‘Judicial methods may, in many points of administration, be entirely unsuitable, and produce delays, 
expense, and public and private injury. ... [C]ertun ways of and methods of judicial procedure may 
very likely be imitated; and lawyer-like methods may find especial favour from lawyers. But that the 
Judiciary should presume to impose its own methods on administrative or executive officers is a 
usurpation. And the assumption that the methods of natural justice are ex necessitae those of Courts of 
Justice is wholly unfounded’; [1914-15] All ER Rep 1 (HL) at 9, per Lord Shaw. 
45 ‘Appellate’ is used here in the orthodox sense, and not the sense of the ‘appeal on a point of law’ 
jurisdiction created by many statutes which is properly seen as being coterminous with judicial review. 
46 (1995) 21 EHRR 342. 
47 Indeed, one might add a fourth stage if one then goes on to conmder the authority’s powers to initiate 
a criminal prosecution under s 179 for non-compliance with an enforcement order. 
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crucial to its decision that the High Court’s limited reviewing powers amounted to 
the ‘full jurisdiction’ required by Article 6. 

Alconbury confirms that an Inspector lacks those attributes as between the 
claimant and the Secretary of State, because of the intimate institutional 
connection between Ministers and Inspectors. Thus when we are dealing with call- 
ins or recovered appeals, the High Court’s orthodox review powers only amount to 
‘full jurisdiction’ when matters of ‘policy’ are in issue. The Article 6 question 
arising under section 187B is whether the court’s acceptance of proportionality 
based review suffices to compensate for the removal of the Planning Inspectorate 
from the decisionmaking process; ie a process which has become a two stage affair 
in which only the local authority is competent to investigate and evaluate all 
relevant questions of fact. 

Alconbury could perhaps be invoked to justify an affirmative answer to that 
question when ‘policy issues’ arise. But that proposition, even if correct, offers little 
assistance to authorities in respect of the micro rather than macro planning matters 
raised in Porter. It is doubtful that the pre-litigation steps that an authority might 
take to render the overall process compatible with the procedural requirements of 
Article 8 ECHR would suffice to ensure compliance with Article 6. No matter how 
rigorous (or, to use a loaded term, ‘fair’) an authority’s internal decisionmaking 
procedures might be, their very internality militates against them satisfying the 
‘independent and impartial’ demands of Article 6. Domestic courts may therefore 
face the choice of concluding either that proportionality review does amount to ‘full 
jurisdiction’ in this context or of issuing a declaration of incompatibility. 


Conclusion 


As evidenced by the House of Lords’ prompt reversal of the Divisional Court’s 
radical conclusion in Alconbury, first impressions of the impact of the Human 
Rights Act on the planning system may be overstated. Nonetheless, local 
authorities may increasingly find that that the broadly benign legal culture which 
the courts have constructed around local authority decisionmaking is disappearing. 
Twenty years ago, Lord Scarman in an oft-quoted dictum in Pioneer Aggregates 
(UK) Ltd v Secretary of State for the Environment® indicated that courts should be 
reluctant to accommodate individual rights in a manner that compromised effective 
enforcement of planning policy; 
Planning control is the creature of statute. It is an imposition in the public interest of 
restrictions upon private rights of ownership of land. ... It is a field of law in which the 
courts should not introduce principles or rules derived from private law unless it be 
expressly authorised by Parliament or necessary in order to give effect to the purpose of the 
legislation.“ 
Such sentiments may prove of declining significance. The challenge now facing 
local planning authorities is how best to manage that decline in fashion which 
convinces the domestic courts that the greater consideration that now must be paid 
to individual entitlements within the planning system does not lead simplistically 
to an inappropriate curb on local authorities’ powers to manage their local 
environment in the best interests of local people. 





48 [1985] AC 132. 
49 ibid at 358. 
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Where are we now on Conditional Fees? — or why this 
Emperor is Wearing Few, if any, Clothes 


Michael Zander* 


Conditional fees were first introduced by the Thatcher Government in the Courts 
and Legal Services Act 1990, though it took another five years before they became 
operational. Under the legislation! and the regulations? it became lawful for a 
solicitor to agree with his client that in the event that the case was won he could 
charge the client a success fee (sometimes called ‘uplift’) of up to 100 per cent of 
his costs. The legislation legitimated ‘no win, no fee’ (or ‘win and I charge you 
more’) arrangements that would otherwise have been unlawful as contrary to the 
fundamental rule banning any arrangement that made the lawyer’s fee dependent 
on the outcome of the litigation. 

If one considers just the case itself, the success fee is pure profit. But success 
fees must also cover the losses incurred in the very small minority of cases that are 
unsuccessful.3 

To support this new form of funding of civil litigation the insurance industry 
started to develop products to enable the claimant to cover himself against the risk 
of losing and having to pay the other side’s costs. And then to cap it all, in 1999 
Lord Irvine’s Access to Justice Act made both the success fee* and the insurance 
premium? recoverable by the successful litigant. (The writer has described the 
whole story and its implications elsewhere.°) 

Callery v Gray’ was the first case concerning conditional fees to reach the House 
of Lords. The law lords were told that there were some 150,000 cases awaiting the 
outcome! Leave to appeal had been refused by the Court of Appeal. It was granted 
by the House of Lords — presumably so that it could provide general guidance to 
everyone involved in conditional fee arrangements (CFAs). In the event, however, 
the law lords decision answered little or nothing and gave no general guidance — 
provoking the question, why did it give leave? 

The case arose out of a straightforward claim for damages in respect of minor 
injuries suffered in a road accident. At his first meeting with his solicitors the 
claimant C entered into a CFA which provided for a success fee of 60 per cent. A 





* QC, Emeritus Professor, LSE. 


1 8 58. 
2 The Conditional Fee Agreements Regulathons 1995, S.L 1995/1675 and the Conditional Fee 


w 


The agreement commonly provides that in that event the client will still pay disbursements, an eventu- 
ality normally covered by insurance. So the losses in such cases are the unrecovered profit costs. 
New s 58A(6) of the 1990 Act inserted by s 27(1) of the 1999 Act. 

3 29 of the 1999 Act. 

M. Zander, “Will the revolution in the funding of cavil litigation in England eventually lead to 
contingency fees?’, DePaul Law Review, forthcoming 2003, accessible in draft on <www.lse.ac.uk/ 
Depts/law>. The history is sketched in the Court of Appeal’s judgment and in the law lords’ 

in Callery v Gray. See also the judgment of Schiemann LJ in Awwad v Geraghty & Co [2000] 3 WLR 
1041, 1044. See also generally F. Bawdon, M. Napier and G. Wignall, Conditional Fees A Survival 
Guide (The Law Society, 2nd ed, 2001). 

7 [2002] ER UKHL 28, [2002] 1 WLR 2000, [2002] 3 All 417. 
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few days later C took out an after-the-event (ATE) insurance policy, at a premium 
of £350, against the risk of incurring liability for the defendant’s costs. In the 
event, the claim was settled for £1,500 damages before proceedings were even 
issued. The defendant agreed to pay the claimant’s reasonable costs and 
disbursements. When the parties were unable to agree the amount of such costs 
and disbursements, the claimant started costs-only proceedings under CPR 44.12A. 
District Judge Wallace reduced the success fee to 40 per cent but allowed the 
ATE premium of £350. The district judge’s decision was upheld by Circuit Judge 
Edwards at Chester County Court. On further appeal, the Court of Appeal in a 
single judgment given by the formidable trio of Lord Woolf CJ, Lord Phillips MR 
and Brooke LJ, reduced the success fee to 20 per cent. They held that the ATE 
premium was recoverable in principle and, after receiving a lengthy report from 
Chief Costs Judge Master O’Hare, they went on to hold that the premium of £350 
was not manifestly disproportionate to the risk covered.’ Dismissing the appeal, the 
House of Lords declined to intervene saying that this was a topic that should be left 
to the Court of Appeal! (Lord Scott partly dissented. In his view, the insurance 
premium should not have been recoverable). The decisions of the Court of Appeal 
and the House of Lords run to almost 100 pages in the law reports. - 


What, then, does the Callery v Gray saga amount to? 


The Court of Appeal said the case raised three separate issues: (1) whether an ATE 
premium could be recovered in costs-only proceedings (‘the jurisdiction issue’); 
(2) the stage of a dispute at which it is appropriate to enter into a CFA and an ATE 
policy (‘the prematurity issue’); and (3) whether the percentage success fee and the 
level of ATE premium were reasonable (‘the reasonableness issue’). . 


The jurisdiction issue 

This was a pure point of law concerning recoverability of the ATE premium. It 
tumed on interpretation of section 29 of the 1999 Act which states, “Where in any 
proceedings a costs order is made’ it can include costs in respect of the premium of 
an insurance policy taken out against the risk of losing. The defendant-appellant’s 
argument was that the only proceedings commenced by the claimant were the 
costs-only proceedings and that the ATE policy had not been taken out in respect 
of those proceedings. Ergo the costs order made in the costs-only proceedings 
could not properly include the ATE premium. 

Counsel for the claimant-respondent suggested that the right way to approach the 
problem was to interpret section 29 by adding the words in square brackets, 
‘Where in [respect of] any proceedings, [whether commenced or contemplated] 
....” However, as the Court pointed out, at the time when section 29 was drafted 
there was no such thing as a costs order in respect of proceedings that were merely 
contemplated. Costs-only proceedings were not added to the rules until July 2000. 
The draftsman would have needed to be clairvoyant to have foreseen that 
possibility. Instead, the Court adopted an argument advanced on behalf of the Law 
Society that the costs that could be included in a costs order were the costs that 
would have been recoverable in the proceedings had the proceedings been 





8 Callery v Gray [2001] EWCA Civ 1117, [2001] 1WLR 2112, [2001] 3 All ER 833. 
9 Callery v Gray (No 2) [2001] EWCA Civ 1246, [2001] 1 WLR 2142, [2001] 4 All ER 1. 
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commenced. Apparently that was the end of that issue. The point was not raised by 
counsel for the defendant-appellant in the House of Lords.!° 


The prematurity issue 


The prematurity question was whether the courts should allow recovery of a 
success fee agreed at the outset. In routine cases the success fees were commonly 
fixed in light of the facts of the case as known at that first stage at a level designed 
to produce a fund from the cases that won which would cover the costs in the cases 
that lost and which therefore earned them no fee. The defendant-appellants and 
those who appeared for the liability insurance industry, argued that the success fee 
should only be recoverable if fixed in light of the risks of losing that particular case 
which could not be known before the defendant had responded to the claim. The 
proper time to fix the success fee was at the end of the protocol period i.e. three 
months from the notification of the claim. (‘This is a matter of importance, bearing 
in mind that over 90% of cases can be expected to settle and may well settle in the 
protocol period’).!! It was only then that the claimant could make an informed 
appraisal of the risk of losing. 

The Court of Appeal said that this case concerned a category of claim ‘where on 
the claimant’s account of the accident the solicitor reasonably concludes that the 
claim has every prospect of an early settlement as to both liability and quantum’. 
For the solicitor who handled litigation in bulk the risk assessment involved in 
determining the success fee at that stage was likely to tum ‘not on peculiar features 
of the instant case, for there will be none, but on his experience that in a small 
minority of such cases, when the claim is pursued some unforeseen circumstances 
result in the ultimate failure or abandonment of the claim’ .!? 

If the Court insisted that solicitors delay setting the success fee until the defence 
response to the claim was known the result would be ‘a high uplift being justified 
in a minority of cases, but a small, if any uplift in the majority’.13 The claimant- 
respondents argued that in small routine cases it was reasonable to take out ATE 
insurance and enter into a CFA when first instructing the solicitor. ‘At that stage 
the claimant will be concerned that, by giving instructions to the solicitor, he is not 
exposing himself to liability for costs. The solicitor for his part will be anxious to 
offer the claimant services on terms that, whatever the outcome, he will not find 
himself liable for costs.’14 

In those circumstances, the Court said, ‘we consider that, from the view point of 
both the claimant and his solicitor, it will normally be reasonable for a CFA to be 
concluded and ATE cover taken out on the occasion that the claimant first instructs 
his solicitors’.15 But were they recoverable? 

In considering that question, the Court said it was right to bear in mind that the 
purpose of the new regime was to facilitate access to justice for those who could 
not afford the costs of litigation and to reduce the burden on the legal aid fund. 
Making success fees and ATE insurance premiums recoverable was to put the 
burden on unsuccessful defendants. It also meant that the claimant had no incentive 





10 See Lord Hope’s speech n 7 above para 61 and Lord Scott's para 104. 
11 ibid para 89. 
12 bid para 84. 
13 ibid para 86. 
14 ibid para 90. 
15 ibid para 91. 
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to control costs which made the role of the court ‘in administering the new regime’ 
particularly important. 16 

The defendant-appellants made a strong point that it was unjust to saddle them 
with the costs of the ATE insurance and the success fee until they had a fair chance 
to identify the cases that were not contested. But the Court concluded that at least 
in small routine cases ‘the prejudice to defendants is not as clear as is suggested 
and that it is outweighed by the legislative policy and by a number of practical 
considerations’.!7 The Court then listed a number of different considerations. The 
choice was between apportioning liability in small amounts between many 
unsuccessful defendants or in much larger amounts between those who persisted in 
contesting liability. If the latter, apportionment would not be on an equitable basis. 
Where there was a strong defence a larger success fee would be appropriate than if 
the defence was weak. Thus the more reasonable the conduct of the defendant the 
larger the success fee he would have to pay. Defendant interests with the assistance 
of the court should be able to restrict success fees and insurance premiums to 
reasonable amounts — though for the time being the court had to operate on the 
basis of inadequate information. Claimants were exposed to liability for costs as 
soon as they gave their lawyers instructions. They wanted to know that they were 
protected from the outset. Solicitors and claims managers'* were anxious to market 
their services on the basis that the client would not have to pay costs in any 
circumstances. 

The last practical consideration listed by the Court of Appeal was probably the 
clincher: 

There is the overwhelming evidence from those engaged in the provision of ATE insurance 

that unless the policy is taken out before it is known whether a defendant is gomg to contest 

liability, the premium is going to nse substantially. Indeed the evidence suggests that cover 

may not be available in such circumstances. 1° 
When the case reached the House of Lords, the prematurity issue was not even 
mentioned by Lords Bingham or Nicholls. Lord Hope cited the sentence just 
quoted (‘There is the overwhelming evidence. ..’). He said that in his report to the 
Court of Appeal Master O’Hare had acknowledged the risks to which ATE 
providers would be exposed if increasing premiums and the need to make inquiries 
were to encourage more claimants to dispense with insurance altogether. He had 
also drawn attention to the advantages which flowed from the insurer’s practice of 
giving delegated authority to solicitors to offer ATE cover to their clients?) As 
Master O’Hare had said, it was characteristic of these policies that they did not 
differentiate between strong cases and borderline cases. This all-in approach 
reduced the administrative cost of risk assessment. (Neither Lord Hope nor Master 
O’Hare alluded to the fact that a solicitor whose success rate slips risks removal 
from the scheme which powerfully discourages taking borderline cases.) 

Lord Hope said that Master O’Hare’s findings supported the Court of Appeal’s 
observation that delegated authority arrangements would only work successfully if 


16 ibid para 95. 

17 ibid para 99. 

18 For description of the role of clams managers seo Zander, n 6 above at 18. 

19 n 8 above para 99. 

20 n7 above at 27. 

21 ibid para 16. In delegated authority schemes the authority to accept cases is delegated by the 
underwriters to the solicitor. 

22 See Bawdon, Napier and Wignall, n 6 above 7.22-7.25 
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the solicitor did not ‘cherry-pick’ by taking out ATE insurance only in risky cases. 
(The Court of Appeal had said, ‘It is a basic principle of insurance that the many 
pay for the few’ and that premiums would increase ‘if firms cherry-pick dead certs 
and run them without paying for insurance’.”) It was plain, Lord Hope said, that a 
finding that the cost of taking out ATE insurance at the outset was irrecoverable 
‘would have a profound effect on the cost and availability of this form of insurance 
cover’ .24 

Lord Hoffmann, though agreeing with the Court of Appeal in the result, was not 
convinced by its reasoning. He accepted that giving the client the assurance from 
the outset that he would not have to pay anything was a valuable selling point. But 
he doubted whether entering a CFA immediately was essential since he thought 
that many solicitors would be prepared to offer the first consultation free as a 
marketing tool. He also questioned whether agreeing a success fee from the outset 
insured the client against having to pay a higher one later if his case turned out to 
be more difficult since the client would not be paying the success fee in either case. 
The transaction therefore lacked the normal features of an insurance arrangement. 
He also queried whether it was the case that delegated authority arrangements 
would only work successfully if solicitors did not ‘cherry-pick’ by taking out ATE 
insurance only in risky cases. Perhaps that was true. He was not in a position to say 
that it was wrong. But then neither was the Court of Appeal. When ATE policies 
first became available premiums were low and underwriters ‘burnt their fingers’ .25 
But today premiums were much higher and ATE insurers insisted on all claimants 
taking out policies. Whether that was necessary to keep ATE insurers in business at 
current premium rates, he suggested, was an open question. 

Lord Scott agreed with the Court of Appeal that it was reasonable for the client 
to enter a CFA at the first meeting with the solicitor and before the defendant’s 
reaction was known. (‘After all the fees clock begins ticking as soon as a solicitor 
is instructed’.”6) But this was not true of the ATE policy. (‘The purpose of an ATE 
policy is to protect the claimant against adverse costs orders. But the risk of such 
orders cannot arise unless and until the claimant commences litigation to pursue his 
damages claim’ .*”) The Court of Appeal’s view that it should allow the premium to 
be recoverable was not based on any notion that litigation in this case was a real 
risk. Rather it had been based on the Court’s fear that ‘unless premium recovery 
under costs orders were allowed in such commonplace minimal risk cases as Mr 
Callery’s, the market in ATE insurance policies might wither’.28 Lord Scott said he 
accepted that if the premium in such cases was not recoverable, premiums would 
rise. He was, however, not prepared to accept that cover would be unavailable. But 
in any event that was besides the point. (‘[I]t is in my opinion, contrary to principle 
for the reasonableness of the premature taking out of ATE insurance to be judged 
by reference to arguments about the impact on the ATE insurance market if 
recovery of premiums in commonplace cases such as Mr Callery’s is not allowed’). 


23 n 8 above para 67 quoting Professor J. Peysner. For a demolition of the ‘many pay for the few’ 
argument in this context see Lord Scott’s speech on the appeal, n 7 above para 112. He pointed out 
that it is not the ‘many’, namely the claimants who do not suffer an insured risk who pay for the ‘few’ 
who do suffer such a mak. It is the liability insurers who pay and the premium fund is not built up for 
their benefit. 


24 n 7 above para 59. As will be seen, p 924 below, despite the House of Lords’ decision, this 1s exactly 
what the Chief Costs Judge has now suggested. 

25 bid para 41. 

26 ibid para 107. 

ZI ibid. 

28 ibid para 111. 
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The correct procedure for costs assessment purposes, Lord Scott suggested, was 
to consider the circumstances of the particular case. ‘It is not a question to which 
the macroeconomics of the ATE insurance market has any relevance. If the 
expenditure was not reasonably required for the purposes of the claim, it would in 
my opinion, be contrary to long-established costs recovery principles to require the 
paying party to pay it.’ A submission from the Lord Chancellor’s Department 
argued that ‘access to justice would be restricted if claimants could not insure 
against liability for costs from the point they instructed a solicitor’. This, Lord 
Scott said, missed the point. There was nothing to prevent the client from taking 
out such insurance. The question was whether it was reasonable to require the 
unsuccessful defendant to pay the premium when there was no actual risk of an 
adverse costs order. ‘If there is no real risk of litigation or adverse costs orders, the 
absence of an ATE policy will not discourage access to justice for the claimant in 
question. If, despite the absence of any such real risk, the claimant wants to take 
out the policy, he can do so but cannot then reasonably expect the defendant to pay 
for it.’3 

Moreover, if general policy questions were to be brought to bear, Lord Scott 
thought they tended strongly to militate against allowing recovery of the ATE 
premium. One of the main purposes of Lord Woolf's civil justice reforms was to 
reduce the cost and complexity of pursuing legal remedies and an important part of 
the system was the introduction of the pre-action protocols. They required the 
claimant to produce key documents to the defendant and the defendant to respond. 
In this present case a settlement was indeed the result of such exchanges. The pre- 
action protocol served its purpose. ‘In these circumstances the proposition that the 
defendant should have to pay by way of costs for an item of Mr Callery’s 
expenditure that related exclusively to the litigation that the parties had succeeded 
in avoiding seems to me to be inconsistent with the purposes of the pre-action 
protocol.’*4 Lord Scott would therefore not have allowed recovery of the ATE 
premium of £350. 

There is no question that Lord Scott had a powerful argument. The Court of 
Appeal and the other four law lords did not allow themselves to look at the 
ordinary principles of costs recovery — probably for the very good reason that if 
they had looked they would have found it impossible to reach the result they felt 
was required. Their main reason for saying that an ATE policy taken out at the 
outset should be recoverable was that if it was not recoverable, the consequences 
for the ATE insurance market would be catastrophic. Lord Scott doubted whether 
this Cassandra-like conclusion was correct but even if it was, he said that such a 
macroeconomic consideration should be regarded as irrelevant. 

In the subsequent Claims Direct Test Cases*3 (affecting an estimated 100,000 or 
so cases) Chief Costs Judge Master Hurst indicated obiter that, 


Where an incident occurs, particularly a minor road traffic accident causing slight injury and 
Where the liability insurer has from the outset accepted liability for the occurrence, it will 
generally be disproportionate and unreasonable to take out an ATE policy.¥ 


29 ibid pera 114. 

30 ibid para 118. 

31 ibid. 

32 ibid para 122. 

33 19 July 2002, not yet reported but accessible on <www.courtservice.gov.uk>. 
34 ibid para 231. 
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The claimants, citing the Court of Appeal in Callery v Gray,” had argued that it 
was reasonable to take out an ATE policy even where the defendants admitted 
liability as ‘cover is thereby made more affordable for the majority’. Master 
Hurst did not give reasons for apparently rejecting this ‘macroeconomic’ 
consideration in favour of Lord Scott’s dissenting view on the prematurity 
question. (As will be seen,’ he was nevertheless prepared to uphold pricing of the 
ATE premium based on block rating as opposed to individual case by case 
assessment). It is difficult to be certain as to the significance of this dictum. It 
could be argued that ‘from the outset’ means that solicitors should not sign up the 
client for an ATE policy until they have made efforts to discover whether the 
insurers admit liability and if so, consider whether this was nevertheless a case 
where an ATE policy would be appropriate. (In saying ‘generally’, Master Hurst 
recognised that there would be such exceptional cases). But the context was a case 
where the insurer admitted liability before the claimant saw a solicitor — in fact on 
the day of the accident! If the dictum is limited to such cases, which are 
presumably extremely rare, it would have very limited significance as it could be 
satisfied by a single question as to whether the liability insurers had already 
admitted liability. Until higher authority speaks, there will be continuing 
uncertainty. 


The reasonableness issue 


(1) The reasonableness of the success fee 
The Court of Appeal started on the question of reasonableness of the success fee by 
noting that there had not yet been any guidance on the matter from the higher 
courts. Cook on Costs (4th ed. 2000) proceeded on the basis that there would be 
one success fee throughout the life of a CFA and that a solicitor was entitled to 
cover his prospective losses in unsuccessful cases by the success fee income earned 
in successful cases. In Callery the claimant’s solicitors Amelans created an in- 
house matrix with points awarded for the different features of a case on a sliding 
scale. This, the Court said, ‘produced what seemed to us to be a surprisingly high 
success fee for a fairly straightforward passenger claim’ .*8 

The guidance the Court would give was in the context of modest and 
straightforward claims for compensation for personal injuries resulting from traffic 
accidents. But even in that limited area the Court was faced with difficulties in 
setting guidelines when there was little experience to rely on. The Court went on, 
“There is some statistical support for a success rate in respect of claims of the type 
with which we are concerned of up to. 98%’.*9 However, at this stage of its 
experience it was impossible to be precise as to what was the correct percentage. 
Even in apparently clear-cut cases there was always a possibility that something 
would go wrong. But it would be reasonable to proceed on the premise that at least 
90% of straightforward cases would settle. The Court then proceeded to pick a 
figure out of the air. ‘After careful consideration ... we have concluded that, where 
a CFA is agreed at the outset in such cases, 20% is the maximum uplift that can 
reasonably be agreed.’ That was on the basis that there was no special feature 


35 n 8 above paras 42-55. 
36 n 33 above para 224. 
37 n65 below. 

38 n8 pera 101. 

39 ibid para 103. 
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raising apprehension that the claim might not prove to be sound. Such 
apprehension would justify a higher success fee. Also the Court would want to 
review the matter when it had more data. 

The judgment adverted to the possibility that solicitors might propose a two- 
stage success fee. It suggested that 100 per cent might reduce to as little as 5 per 
cent should the claim settle before the end of the protocol period. This, it 
reasonably suggested, would provide a strong incentive to the defendant to settle 
early. The Court admitted that a two-stage success fee agreed at the outset would 
inevitably be fixed before the merits of the claim could be known. The 
determination of the figures would have to be based on ‘overall claims experience, 
with the proportion of contested cases which succeed, and the costs earned from 
such cases being particularly significant’.40 When more data were available 
‘consideration would need to be given to the question whether, where fees are 
agreed at the outset, the requirement to act reasonably mandates the agreement of a 
two-stage success fee’.4! There was no mention of the Court of Appeal’s idea of a 
two-stage success fee in any of the speeches in the House of Lords. 

There is of course no suggestion of any such rule in the legislation. It would be a 
remarkable development if the courts were to impose it. Better that it should come, 
if at all, from amending legislation after full consultation with the various interests. 

But there was much discussion by the law lords of what would be an appropriate 
success fee in a straightforward case. Lord Bingham observed that there was 
‘obvious force’ in the defendant-appellant’s contention that even a 20 per cent 
success fee in this type of case ‘provided a generous level of reward ... given the 
minuscule risk of failure’. 4? But for two reasons he did not think that the House 
should intervene. First the responsibility for monitoring and controlling this new 
field lay with the Court of Appeal rather than the House of Lords. Secondly, there 
was as yet little reliable factual material, market experience was meagre and trends 
were hard to discern. Lord Nicholls in a judgment of six paragraphs agreed that for 
the two reasons given by Lord Bingham he would dismiss the appeal. Lord Hope 
said that the costs incurred in this case by way of success fee (as well as the ATE 
premium) ‘do indeed appear at first sight to be wholly out of line with what the 
case required’ .43 But ‘it would be hard to imagine judges who were better qualified 
to examine these issues than the Lord Chief Justice, the Master of the Rolls ... and 
Brooke LJ’. He would be ‘very slow to differ from the conclusions which they 
have reached’. Lord Scott said that it might be, as the appellant submitted, that 
the 20 per cent success fee was unduly high for ‘a very, very low risk case’ ,*° but it 
was in his opinion not sufficiently out of line to justify interfering. 

Lord Hoffman also declined to interfere, but his speech addressed the 
reasonableness of the success fee in a very different manner. He first drew 
attention to the matrix used by Amelans to assess the success fee on the basis of 
points on a scale of 0 to 20. Virtually no personal injury case, he suggested, could 
score less than seven (giving a success fee of 35 per cent) and Mr Callery’s scored 
another five. This, Lord Hoffmann said, could ‘hardly be regarded as a rational 
calculation’.“© He then made this telling observation, 
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What in fact determines the success fee solicitors charge is what costs judges have been 
willing to allow in more or less comparable cases, the fee being set at the level regarded as 
optimistic but hopefully not so optimistic as to provoke the liability insurers into contesting 
the amount.47 
The Access to Justice Act 1999 transferred liability for success fees and insurance 
premiums to insurers and thence to the general public who paid insurance 
premiums. The question was whether the public got value for money and whether 
decisions by costs judges with guidance from the Court of Appeal was the best way 
to ensure that such value for money was obtained. He doubted whether the courts 
had or could have the material on which to make sensible decisions. Costs judges 
traditionally decided whether fees were reasonable by reference to experience of 
the general level of fees being charged for comparable work. But this only made 
sense if the general level of fees was determined by market forces. 


Otherwise the exercise becomes circular and costs judges will be deciding what is 
reasonable according to general levels which costs judges themselves have determined. In 
such circumstances there is no restraint upon a ratchet effect whereby the success 
fees obtainable from a costs judge are relied upon in subsequent assessments. 


Here effectively there was no market since solicitors had no incentive to compete 
on the success fees they charged. 

The matter became even more difficult when a solicitor carrying on litigation on 
a large scale was entitled, as the Court of Appeal had said,*? to fix success fees to 
ensure a reasonable return overall on a class of litigation. The costs judge had no 
way of knowing whether the solicitor was carrying on business on a large enough 
scale to justify such an approach, and ‘still less what level of success fees would 
give him a reasonable return overall’.*° Moreover the problem would not be likely 
to improve with time. 

All that costs judges will learn is what other costs judges are allowing. Solicitors will charge 

whatever is currently allowed and exert upward pressure to be able to charge more. But that 


will not tell anyone whether the fees paid to the solicitors represent reasonable value for 
money. 


The CPR, Lord Hoffmann said, required assessment entirely by reference to the 
facts of the case. Once one invoked a global approach designed to produce a 
reasonable overall return for solicitors one moved away from the judicial function 
and into the territory of legislative or administrative decision. In his view it would 
be more rational to have levels of costs fixed by legislation. That would not only 
be more likely to keep costs at a reasonable level but also reduce disputes about 
costs. 

Lord Hoffmann’s speech exposed to public gaze the complete intellectual 
emptiness of the Court of Appeal’s approach to the fixing of success fees which 
has now been endorsed by the House of Lords. The whole business is based on 
strings and mirrors. There is nothing solid there at all. 


(2) The reasonableness of the ATE insurance premium 
The Court of Appeal initially reserved judgment on the reasonableness of the £350 
ATE insurance premium pending a report it commissioned from Master O’Hare. 





47 ibid. 

48 ibid para 32. 

49 n 8 above para 83. 
50 n7 above para 33. 
51 ibid para 34. 
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His report (22 pages in the law report*) is a mine of information on the current 
ATE insurance industry. His conclusion was that the very wide range of ATE 
premiums on offers? showed that ordinary market forces were not working. This 
made it i priate at least for the time being to think in terms of benchmarks for 
premiums.>°> Nevertheless he suggested to the Court of Appeal that ‘it was 
reasonable to presume as a starting point that the premium charged is reasonable 
... unless the contrary is shown’. 

The Court of Appeal, in an 18-page judgment given by Lord Phillips of Worth 
Matravers M.R., did not accept that presumption.*” It urged solicitors to consult the 
two main sources of information about premium rates — the magazine Litigation 
Funding and the website <www.thejudge.co.uk>. It was to be hoped that before 
long choice would result in competition which established transparent market 
rates. In the meanwhile the courts would have to do the best they could. 

The premium of £350 in this case, the Court of Appeal said, was based on rating 
of the individual case by the solicitor to whom the task had been delegated by the 
insurers. If it had been done according to ‘block rating’ the premium would have 
been £997.50.58 Lord Phillips said that the question whether such a premium would 
have been reasonable did not arise for decision but ‘on the face of it’ it ‘would 
seem hard to justify’.* 

The Court of Appeal held that recoverable premiums could include ones 
covering costs incurred on failing to beat a payment into court, or on losing a | 
particular issue, or otherwise made in the discretion of the court.© After lengthy 
discussion of the issues it concluded that own costs insurance (for instance in 
respect of disbursements) could in principle also be recovered.®! 

As to whether £350 was too high, the Court said, ‘In the circumstances, the 
amount of the premium does not strike us as manifestly disproportionate to the 
risk. We do not find it possible to be more precise than that’ .62 

In the House of Lords, Lords Bingham, Nicholls and Hope did not address 
themselves to whether the ATE premium was too high. Lord Hoffmann, applying 
the same caustic analysis as he had already directed to success fees said that ATE 
insurers did not compete for claimants, still less did they compete on premiums 
charged. They competed for solicitors who would sell or recommend their product. 
And they competed by offering solicitors the most profitable arrangements to 
enable them to attract profitable work. There was only one restraining force on 
premiums — how much costs judges would allow. But, 


Again, the costs judge has absolutely no criteria to enable him to decide whether any given 
premium is reasonable. On the contrary, the likelihood is that whatever costs judges are 


52 n9 above 18-40. 

53 A search of <www.theyudge.co.ul> showed a range from £210 to £1,050 for the fast track and £210 to 
£1,837 for the multi-track, though there were differing limits of mdemnity n 9 above para 24. 

54 At pera 20. 

55 At para 79 
uid. 


57 n9 above para 69. 
58 In fact it was a case of block rating a point made by both Lords Scott and Hope, n 7 above, at paras 51 
and 124 respectively. 


61 ibid 11-16. For extended consideration of what is included in recoverable insurance premiums under s 
29 see the 43 page judgment of Chief Costs Judge Hurst m Re Clans Direct Test Cases, July 19 
2002, <www.courtservice.gov.ui>. 
ibid pera 70. 
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prepared to allow will constitute the benchmark around which ATE insurers will tacitly 
collude in fixing tbeir premiums.© 


Some form of financial regulation was normally considered necessary in those 
parts of the economy where market forces are insufficient to produce an efficient 
use of resources. That seemed to Lord Hoffmann to be the position in regard to 
ATE insurance ‘in which the premiums are not paid either by the claimants who 
take out the insurance or by the solicitors who advise or require them to do so’. The 
cost judge was ‘wholly unequipped to perform that function’.™ 

Of all the judges who considered the matter, only Lord Scott would have 
disallowed the premium of £350. CPR 44.4(2)(b) provided that a doubt had to be 
resolved in favour of the paying party. In this case, where a block rate calculated for 
use in cases with a prospect of success of more than 50 per cent had been applied to 
a case with a prospect of success of well over 90 per cent, there could not in his 
opinion, be other than doubt as to the reasonableness of the charge. QED. 


Conclusion — a right mess, but carry on anyway 


Giving the first judgment in the Lords, Lord Bingham said that conditional fees 
were open to three forms of abuse. First, lawyers might charge excessive costs 
knowing that their own client would not have to pay them. Another, for the same 
reason, was that lawyers would set the success fee at a level that was grossly 
ionate to any fair assessment of the risks of failure in the litigation. A 

third possible abuse, with insurers having no incentive to moderate premiums, was 
that they might be grossly disproportionate to the risk being underwritten. The 
front-line responsibility for making the system work fairly and effectively lay with 
lawyers and insurers. The watchdog was the court. Lord Bingham concluded his 
judgment, ‘I feel sure that district judges, circuit judges and in the last resort the 
Court of Appeal can be relied on to maintain a fair and publicly beneficial balance 
between competing interests’. 

Lord Nicholls said, 

A theme running through much of the appellant’s case in your Lordships House was that the 

new funding arrangements for personal injuries claims in road traffic cases are unduly open 

to abuse and are being abused. Costs are being incurred unnecessarily and at an excessive 

level. The underiying problem, it was said, is that claimants now operate in a costs-free and 

risk-free zone.§7 


As a result unfair burdens were thrown on liability insurers and the general public 
who pay the insurance premiums. Lord Nicholls did not deny that that this was the 
case. Plainly, he said, the criticisms ‘give cause for serious concern’. So what 
should be done about them? All he could suggest was that they should be ‘watched 
closely as the system develops and matures’. Lord Hope agreed that ‘unless the 


n 7 above para 44, 
ibid 
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ibid pera 57 cp Re Claims Direct Test Cases, n 33 above, where Master Hurst held that block rating of 
premiums in straightforward Road Traffic Act cases had been reasonable but that it might be 
otherwise if there were evidence that the cost of individually priced premiums was significantly 
lower, sec paras 221-222. 
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pew regime is controlled very carefully’ unfair burdens would be thrown on 
insurers. But he too was content to leave the matter to the Court of Appeal. 

The trouble, as Lord Hoffmann convincingly pointed out, is that however 
carefully they watch developments, the costs judges, the circuit judges, and the 
Court of Appeal do not and will not have the tools to do the job. 

Nor is it very likely that the Lord Chancellor will accept Lord Hoffman’s 
suggestion that the Government should intervene to regulate the field. In the field 
of personal injury litigation an alternative to legal aid funding has been found that 
sort of works and that effectively gives the claimant a free ride. If it also gives 
claimants’ solicitors and ATE insurers something over the odds, the defendant 
insurance industry will raise premiums to cover the cost and pass it on to the 
public. The Lord Chancellor may feel that he can live with that. 

True, there is widespread agreement amongst the senior judiciary that costs is an 
area in total chaos. The Civil Justice Council, chaired by the Master of the Rolls, is 
actively engaged in finding a way to fix costs in smaller personal injury cases. 
The difficulties of achieving that for ordinary costs are formidable. To find a way 
of fixing success fees and ATE insurance premiums would be even more difficult. 


Postscript 


A major and disturbing further development occurred when this case note was at 
proof stage. The Court of Appeal in Halloran v Delaney,” without producing any 
new data, said that in simple cases that settle without proceedings being issued, 
unless the court was persuaded that a higher uplift was appropriate, the success fee 
should be restricted to 5 per cent — and that this applied retrospectively to all CFAs 
entered into since 1 August 2001, the date of Callery v Gray! It referred 
approvingly to the concept of a two-stage (100% reducing to 5%) success fee. Its 
pronouncement, which seemed to ignore the outcome of Callery v Gray on the 
reasonableness of success fees, understandably caused consternation amongst 
claimants’ solicitors.7! 


69 See J. Peyser, ‘Fixed costs: The Facts’, 17 Litigation Funding, Feb 2002, 6 

70 [2002] EWCA Ciy, 6 September, www. courtservice. gov.uk, per Brooke, Peter Gibson and Tuckey LJJ 
with the Chief Costs Judge as assessor. 

71 See for instance, D. Chalk, ‘Sounding the retreat’, Sol. J., 20 September 2002, 831. 
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Déja vu in International Law 
Robert Cryer* 


Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of 
International Law 1870-1960, Cambridge: Cambridge University Press, 2001, 
xiii + 569 pp, hb £65.00. 


Since the publication of his first book,! Martti Koskenniemi has established 
himself as one of the pre-eminent international legal theorists. Most traditional 
international lawyers, who tend to disclaim theory,? appear to like his work. 
Perhaps this is because Koskenniemi has always eschewed the most egregious 
excesses of critical scholarship and shown appropriate regard for international law 
doctrine. Koskenniemi was a member of the Finnish Foreign Ministry for nearly 20 
years and led its international law division. His considerable experience of 
providing legal services to his country at the UN left him pleasantly surprised at 
the part international law had to play in difficult circumstances. When issues 
became more difficult, and appeared to move into the realm of ‘high politics’, the 
law developed into the voice of reason, or at least the language of debate. 

In The Gentle Civilizer of Nations, Koskenniemi moves his focus to the history 
of international law. He tells us a story of the ‘rise and fall of international law 
1870-1960’, by the end of which we are told that ‘there has been stupidity, 
unwarranted ambition, careerism, and much hypocrisy. But there has also been 
some political wisdom, and a little courage, times when faith was lost, but also 
stubborn refusal to admit defeat’ (p 503)* During the past two decades, much of 
the impressive work produced has been by scholars at least related to the critical 
legal movement. Koskenniemi’s book could be seen as an addition to this 


* School of Law, Univernty of Nottingham. Thanks to Matthew Happold, Robert McCorquodale, 
Thomas Poole, Karen Scott, Nigel White and Christian Wrtting for discussions and comments on an earlier 
draft. 
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canon,® but it is more than this. In part, the book is a response to criticisms of 
From Apology to Utopia. That book had been criticised as having failed to show 
why international lawyers choose or have chosen certain positions if international 
legal discourse was as indeterminate as he claimed (p 1). Still, bis ambitions are 
higher. Koskenniemi’s road onwards, or backwards, is a surprising one: 
formalism. For a writer who has been critical of rule-based reasoning in the 
past,’ this cannot be a smooth road. So how does Koskenniemi travel it? 


International law by gaslight 


To begin, Koskenniemi takes us back to the second half of the 19th century. It is 
here that Koskenniemi identifies the beginnings of a new professional self- 
awareness, originating in European liberalism, that formed the basis of modern 
international law to a greater extent than the writings of Grotius or the Peace of 
Westphalia (pp 34). Koskenniemi is quite specific about the beginnings of this 
intellectual sensibility. It is the manifesto written by Gustave Rolin-Jacquemyns to 
inaugurate the Revue de droit international et de législation comparée in 1868 (p 
14). As Koskenniemi notes, the journal itself was intended as a forum for liberal- 
reformist ideas and the manifesto was ‘a shopping list of liberal reform’ (p 15). The 
manifesto espoused l'esprit d’internationalité, which recognised the existence of 
common principles and the ‘superior unity of the great human society’ (p 13). The 
esprit d’internationalité had led to great steps forward in the sciences, and Rolin 
suggested that the law follow suit. So a new science was postulated, the ‘science of 
the conscience of humanity’ (p 16). This ‘science’ was based upon the sober 
reflections of the ‘civilised conscience’ and was meant to form public opinion, 
which, in turn, was the basis of international law (pp 15-16). The result was that 
international lawyers then took the place of an absent international legislature by 
becoming humanity’s conscience: ‘[pJublic opinion crystallised in a legal 
scholarship that proceeded by way of introspection’ (p 16).8 

The journal reflected the liberal outlook of its founders, T.M.C. Asser and Rolin. 
The Revue promoted a middle-of-the-road Victorian liberalism: it was democratic, 
but also concerned about what may be done by ‘the masses’ and, in the final 
analysis bourgeois. The founders were no friends of kings, or of socialism (pp 18- 
19). Their work sought to break with previous scholarship, which in the first half of 
the 19th century had been dominated by digests of diplomatic practice. After the 
cataclysmic Franco-Prussian war of 1870-1871, the founders of the Revue created 
the Institut de Droit International in 1873. The Institut embodied their concept of 
the ‘legal conscience/consciousness of the civilized world’ (p 41). Johann 
Bluntschli-a liberal (in the sense of the time), who had studied under Savigny 
and developed the idea of the lawyer as author of dynamic law that reflected 
modem reality-drafted the Institut’s founding statute (pp 42-47). 


6 Koskenmemi is uncomfortable with beng considered a representative of ‘cuitical’ scholarship, M. 
Koskenneim, ‘Letter to the Editors of the Symposium’ (1999) 93 American Journal of International 
Law 351, 351-352. Nonetheless, The Gentle Civilizer’s dust-jacket promises it ‘provides a unique 
reflection on the possibilty of critical international law today.’ 

M. Koskenniemi, ‘The Pull of the Mainstream’ (1990) 88 Michigan Law Review 1946. 

There are traces of this left in Art 38(1)(d) of the Statute of the Intemational Court of Justice, which 
includes the ‘teachmgs of the most highly qualified publicists’ as a subsidiary means of determining 
international law. 
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In chapter 1, Koskenniemi tells the story of the Institut, its members, and their 
conservative, aristocratic, and at times intolerant,? liberalism. He shows how the 
members’ views reflected, and reacted to, their circumstances. The historical 
narrative ends at the turn of the century, by which time the Revue was a more 
conventional international Jaw journal and many of the early members of the 
Institut were no longer politically relevant. The chapter ends with an evaluation of 
the views of the ‘men of 1873’.!° Despite considering them the ‘founders of the 
modern international law profession’ (p 92), Koskenniemi is critical of their 
thought. They used a curious mix of cultural, rationalist, and natural law arguments 
that was ‘useless as a quarter of defence’, as it was based on the founders’ 
underlying assumption that their good manners, liberal intuitions and amateur 
sociology could amount to rules governing State behaviour (p 97). 

Koskenniemi’s criticisms are fair. Despite the founders’ pretensions to scientific 
rigour, their work was a hotchpotch of the naturalism and whole-hearted 
rationalism they claimed to reject, held together by an unquestioning self-belief. 
He is also right that the institutes and societies of international law set up around 
that time often reflected a peace-seeking, internationalist agenda. The American 
Society of International Law, formed in 1905, owed its birth to the American peace 
movement.!! Indeed, there are many parallels between the story Koskenniemi tells 
of the Institut and that of the American Society. Both were formed as a means of 
achieving world peace through international law. Both saw the importance of 
attaching a journal to the society (the American Society publishes the influential 
American Journal of International Law).® But their original aims now seem 
naive.!3 They also shared a parochial outlook. The Instituts members saw 
themselves very much as the representatives of a distinctly European sensibility 
(pp 76-88). On the other side of the Atlantic, James Brown Scott, father of the 
American Society,!* ‘tended to project America’s traditions, democratic heritage 
and institutions upon other nations regardless of their cultural backgrounds’.!* 
Cognate criticisms of many American international lawyers are made to this day.!¢ 

This chapter, for all its merits, has some gaps. British international lawyers are 
largely absent from his survey. Only John Westlake (1928-1913), holder of the 
Whewell chair at Cambridge from 1888-1908 receives extended consideration. It 
is appropriate that Westlake receives such treatment, being among the most famous 
of English international lawyers,!” and active in the formation of the Institut, but 


9 Blontschh’s writings, in perticular, are clearly tainted by racism: :bid 96, 103-104. 

10 And they were uniformly men, p 9. For accounts of the role of women in international law of the 
period see H. Charlesworth and C. Chinkin, The Boundaries of International Law: A Feminist 
Analysis (Manchester. MUP, 2000) 14-17; K. Knop and C. Chinkin, ‘Remembering Chrystal 
MacMillan: Women’s Equality and Nationality in Intemational Law’ (2001) 22 Michigan Journal of 
International Law 523. 

11 See F.L. Kirgis, ‘The Formative Years of the American Society of Intemational Law’ (1996) 90 
American Journal of International Law 559, 559-568. 

12 It seems possible that the reason for the large (particularly non-American) membership of the 
American Society 1s referable to the fact that with membership comes a subscription to the American 
Journal of International Law. 

13 n 11 above, 568-569. 

14 J.S. Reeves, ‘Address’ (1938) 32 Proceedings of the American Society of International Law 1, 1. 

15 RD. Nuremberger, James Brown Scott: Peace Through Justice (Unpublished PhD. thesis, 
Georgetown University, 1975), 101, as cited in n 11 above, 571. 

16 See, for example, S. Marks, The Riddle of All Constitutions: International Law, Democracy and the 
Critique of Ideology (Oxford: OUP, 2000), 1. 

17 Jobnson described Westlake as ‘the most complete of our international lawyers’, D.H.N Johnson, 
‘The English Tradition in International Law’ (1962) 11 International and Comparative Law Quarterty 
416, 440. 
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his is not the full story of international law in Britain at that time and before. If 
Koskenniemi wishes to persuade us that the esprit d’internationalité was reflective 
of international lawyers’ thinking then and now, this needs to be shown. 

Koskenniemi’s discussion of the UK is brief, and rests on two foundations. The 
first of these is that before the middle of the 19th century, there was little university 
legal education in England and Wales. This is true. Oxford’s Chichele chair was 
only established in 1859, and the Whewell chair in 1866. The Edinburgh chair, 
revived by James Lorimer in 1862, was of Public Law and the Law of Nature and 
of Nations. That chair, established in 1707, was originally ‘devoted in the main to 
the study of international law’.!8 At that time international law and the law of 
nature were not seen as separate. Lectures on international law had been given in 
Lincoln’s Inn as far back as 1799.19 The teaching of international law at the time 
was not limited to lawyers. The first edition of Lassa Oppenheim’s magisterial 
International Law was intended primarily as an introduction to the subject for non- 
lawyers.” 

The second foundation is that, according to Koskenniemi, owing to the influence 
of Austin, legal positivism prevailed in Britain. This conflicted with the naturalism 
of international lawyers such as Lorimer or Sir Robert Phillimore, so international 
law was all but ignored by the then current imperial hegemon (p 34). This is not 
quite fair. Phillimore, a friend of Gladstone, was appointed Admiralty Advocate in 
1855, Queen’s Advocate in 1862,2! and a Judge of the Admiralty Court in 1867. He 
can hardly be considered without influence. In addition, from 1565 until its 
dissolution in 1857,2 Doctor’s Commons regularly dealt with questions of 
international law. Prime Minister Salisbury may have reported to Parliament in 
1887 that international law is based on the prejudices of text-book writers and not 
law properly-so-called (p 34), but a year later, Sir Julian Pauncefote, a lawyer, 
negotiated the Constantinople Convention on the Suez Canal. In 1889 his legal 
qualifications were considered in support of his appointment as British 
Ambassador to Washington.24 Five years after Salisbury’s declamation, the 
official publication of British treaties, the United Kingdom Treaty Series, began. 
Later, Paunceforte led the British Delegation to the Hague Peace Conference. 
International law may not have been uppermost in the minds of British decision- 
makers at that time, and the UK’s record of compliance with that law no better than 
many other States’ at the time, but Salisbury’s dismissal was a little excessive. 
Indeed, Brownlie points to the British Digest of International Law 1860-1914 as 
evidence that ‘reference to international law has been part of the normal process of 
decision making’ .* 

This passing-over of the UK points towards a more fundamental point. Despite 
the subtitle of the book, the rise and fall of international law, Koskenniemi is 
dealing more with the history of international lawyers, in particular the lawyers 
influenced by esprit d’internationalité, than international law as a whole. As 


18 ibid 418. 

19 rid 418. 

20 L. Oppenheim, International Law (London: Longmans, 1905—1906). 

21 The goverment took advice on international law from the Queen’s advocate until 1872, Johnson, 
above n 17, 434. 

22 Which had nothing to do with international law: ibid 433. 

23 Probably the most accessible description of Doctor’s Commons is given by Charles Dickens, in David 
Copperfield (Harmondsworth: Pengum, 1996 (1850)) 322-323, 867. 

24 n 17 above, 436. 

25 n2 above, 13 
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Koskenniemi himself tells us: ‘[i]t may be too much to say that international law is 
only what international lawyers do or think’ (p 7). He is candid that his work is 
based on two ‘intuitions’ (p 3) about the history of international law of this time. 
The first is that there was a radical break in style between the first and second 
halves of the 19th century, and the second, that the sensibility inaugurated in the 
second half came to an effective end in about 1960 (pp 3-4). The former intuition 
is the one that concerns us first. It involves the claim that ‘modern international law 
did not ‘‘begin’’ at Westphalia or Vienna, and that the writings by Grotius, Vattel, 
G.F. von Martens or even Wheaton were animated by part of a professional 
sensibility that seems distinctly different ... from [that underlying international 
law from] 1869 onwards’ (p 4). This is an interesting but contestable claim. 

Koskenniemi bases his argument on the fact that the Rolin’s 1868 manifesto 
sought to break from that which went before, and did not cite earlier scholarship. 
The tradition it sought to break from was the descriptive typologies of Martens and 
other international lawyers of the early nineteenth century, such as Johan Kitiber. 
This may be true, but the men of 1873 were tapping into an older tradition, one pre- 
dating the international legal product from which they differentiated themselves. 
This was the work of Francisco de Vitoria, Franciscus Suárez and Hugo Grotius. 
As Koskenniemi notes, the lawyers of whom he speaks saw themselves as carriers 
of the tradition of such predecessors (p 78). The clash between pluralism and the 
imposition of European standards on others in international law, which 
Koskenniemi identifies with the Institut’ s founders” is an old one, well established 
by the time of Alberico Gentili (1552—1608).?” However, the lawyer most reflected 
in the sensibility of the founders of the Institut was Christian Wolff (1679-1754).28 
Although the founders were not naturalists like Wolff, at least some of them had 
read and commented on him. Indeed, Bluntschli wrote that his work was clear and 
conformed to the new liberal spirit of the times.” There are important differences 
between them, but also sufficient overlaps between their ideas to query whether the 
radical break made by those later men was actually a partial return to themes of a 
century before. 

The first overlap between the two is an attempt to bring scientific rigour to the 
law. For Wolff, this was to bring international law into line with Leibnizian 
philosophy and scientific method.* His classic work of 1749, after all, is called Jus 
gentium methodo scientifica pertractatum.| The men of 1873, of course, also saw 
themselves as scientists, their science being that of the civilised conscience. This 
may merely have been pretension by all concerned, and shared pretensions are not 
enough to establish a real analogue between them. Stronger links exist. The first of 
these is the mutual postulate that there was another society above States. The idea 
of such a society encompassing all humanity was a tenet of the Instituts faith (pp 
13, 32). Yet the idea was not new. Wolff had postulated the existence of a society 
of all nations, standing above States themselves, the civitas maxima. This was the 


26 Especially in ch 2. 

27 See B. Kingsbury, “The Puzzling Durability of Gentili’s Combination of Pragmatic Ptoralism and 
Normatrve Judgment’ (1998) 92 American Journal of International Law 713. 

28 On Wolff see A. Verdross and H.F. Koeck, ‘Natural Law: The Tradition of Universal Reason and 
Authority’ in R. St. John MacDonald and DM. Johnson (eds), The Structure and Process of 
International Law (The Hague: Martinus Nijhoff, 1983) 17, 35-37 and N.G. Onuf, ‘Crvitas Maxima: 
Wolff, Vattel and the Fate of Republicanism’ (1994) 88 American Journal of International Law 280. 

29 J.C. Bluntschli, Geschichte des allgemeinen Staatsrechts und der Politik (Cotta: Munich, 1864) 216. 

30 Onuf, n 28 above, 294-297. 

31 C. Wolff (J.H. Drake Translator), Jus Gentium Methodo Scientifica Pertractatum (Oxford: Carnegie 
Foundation for International Peace, 1934). 
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great republic of all States, over which stood a rector, who ‘defines by the right use 
of reason what nations ought to consider law among themselves’.** As Wolff 
admitted, there was no such person. However, Wolff’s view was that international 
lawyers such as himself were the rector’s ‘corporate equivalent’.*? As with Wolff, 
so with the members of the Institut.” International lawyers stood, in the absence of 
an international legislator, as the civilised authors of what was good for all of 
international society. Neither Wolff nor the men of conscience were prepared to 
work fully from rationalist bases. Both also sought to provide concrete examples 
from the practice of their own, civilised, States.35 All saw Europe as the natural 
model. The final analogy between the Institut men and Wolff is that both, albeit for 
different reasons, saw it as the mission of European States and people to civilise, 
and perfect, other ‘less advanced’ peoples.* It is to the ‘advancement’ of other 
peoples that Chapter 2 turns. 


The road to Africa, paved with good intentions 


Coming from Aristotelian and Thomist roots, Wolff saw a duty on more advanced 
States to work towards perfection not only of themselves, but also the perfection of 
the less advanced.>’ The version of this created by the Institut men was the 
necessity of exporting what they saw to be the benefits of European civilisation. In 
other words, colonialism. The role of international law, and international lawyers, 
in the construction and justification of colonialism bas recently been the subject of 
considerable debate.38 Koskenniemi’s second chapter, ‘Sovereignty: A Gift of 
Civilization-International Lawyers and Imperialism 1870-1914’ is, simply speak- 
ing, the best discussion currently available. 

This chapter carefully charts the ways in which the lawyers of the Institut were 
challenged by European expansion. Some, for example Gaston Jéze and Charles 
Saloman, took a critical line, seeing avarice and hypocrisy where many saw the 
civilising mission (pp 106-107). However, many international lawyers, such as 
August von Blumerincq, who saw international law as progressive historical 
evolution towards an essentially European ideal, considered colonialism as the 
fulfillment of an historical inevitability (p 105). Nevertheless, and in an interesting 
contrast to much recent scholarship that focuses on international lawyers and 
colonialism, Koskenniemi shows how, although the men of 1873 may have 
provided legitimation for colonial injustice, they did not do so intentionally (p 
110). Positivism, in particular, has recently been indicted for ‘complicity’ in 
colonialism.” Koskenniemi’s work here should lead to a considerable refinement 
of these damning judgments. Not least, as Koskenniemi notes, the critique 
classifies a number of lawyers as positivists who cannot be described as such (pp 
130-131). Anghie’s classification of Westlake as a paradigmatic positivist springs 





32 ibid prolegomena, para 21. 

33 Onnuf, n 28 above, 298. 

34 On the latter as legislators, see The Gentle Civilizer, 50. 

35 On Wolff see Verdross and Koeck, n 28 above, 36; for the others, see The Gentle Civilizer, 94, 140- 
144. 

36 See Verdross and Koeck, ibid 36-37, The Gentle Crvilizer, Chapter 2. 
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to mind as an example.“ The Gentle Civilizer convincingly shows how the 
attitudes of most of the international lawyers of the age were grounded in their 
understanding of conscience, rather than in a positivist methodology. 

Eurocentrism and assumptions of the superiority of European civilisation partly 
conditioned the reaction of the men of 1873 to the colonial encounter, and inspired 
their recommendation of the expansion of European sovereignty. But their 
enthusiasm for sovereignty was also a reaction to their realisation that the pre-1870 
development of colonialism by private (chartered) companies had led to 
exploitation. This was encouraged by the British and German practices of allowing 
chartered companies to rule in Africa informally, which allowed the metropolitan 
State the benefits of influence, without the burdens of sovereignty. This practice 
only increased after 1870, when British pre-eminence waned. However, the actions 
of the chartered companies themselves made the maintenance of this informal 
system of dominance impossible (pp 118-120). The Berlin Conference 1884—1885 
was an attempt to change this by formalising the scramble for Africa. 

Koskenniemi convincingly recounts these developments. He demonstrates how 
the Berlin conference, and the Act it produced, disappointed international lawyers 
and allowed European States to present their evasion of sovereign duties as being 
in the public interest (pp 126, 149-152). Also, he shows how different international 
lawyers, often portrayed as speaking with one voice on colonialism, actually 
endorsed a number of different positions on matters such as colonial treaties 
between European powers (or their agents) and local leaders (pp 136-143). Still, 
Koskenniemi does not lose sight of their common ground. Despite their sincere 
humanitarian concern for the colonised, the lawyers still made use of the logic of 
inclusion/exclusion, emphasising the difference of non-Europeans but tempering 
the refusal to apply international law in full by a naturalistic universalism in 
relation to human rights (pp 127-132). Consistent with their consciences, the 
lawyers saw colonialism through the lens of ‘civilised’ and ‘non-civilised’ peoples, 
themselves being, naturally, on the civilised side. That is not to say that they could 
find a standard of civilisation, which remained as much a function of their self- 
image as of anthropology (pp 132-136). 

The ‘civilised’ lawyers’ concern about the possibility of the violation of the 
rights of local populations was borne out by the continued violation of such rights 
by informal emperors such as Cecil Rhodes. The fact that their fears had come true 
led many of the lawyers discussed to move towards recommending formal 
sovereignty for the European powers, as a means of ensuring the profit motive did 
not eclipse the civilising mission (pp 144-145). There was, of course, a flip side to 
this. Unsurprisingly, the local populations had not welcomed ‘civilisation’ with 
open arms, and the proposals for States to step in formally were also related to the 
feeling of the lawyers that the indigenous populations had to be forced down the 
route to civilisation by State coercion if necessary (pp 146-148). 

Often though, the intentions of the ‘civilised’ lawyers were honourable, if 
paternalist. This is why, when they got their wish, an independent State in the 
Congo, they were disappointed when exploitation reached new heights. Leopold II, 
having gained international recognition of his rule, and promising to uphold the 
Tights and dignity of his new subjects, proceeded to institute a system of rule that 
shocked a none-too-sensitive set of European nations. The first work on the matter 
was a piece of ‘clumsy propaganda’ by Félicien Cattier, professor of Public Law at 


40 Pertpheries, n 5 above, 13, 17, 21. 
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Brussels (pp 159-160). Yet most international lawyers remained silent until 1908, 
when Belgium asserted formal sovereignty over the Independent State of the 
Congo. Why? Koskenniemi’s answer is an interesting one. He suggests that in their 
view the civilising project was still viable, but that the Congo experiment had not 
worked as it had not followed the plan. There had been no public law limits to 
sovereignty there (p 165). 

The tale he tells is a compelling one. But initially it is not clear why it is told. It 
is only in the final dozen pages of the (eighty-page) chapter that its purposes 
becomes apparent. It is included to show how the ‘civilised conscience’ tended to 
support the policies of the lawyers’ own States (p 166) As Koskenniemi points out, 
this should have led them to realise that there was no single civilisation of which 
they were the impartial mouthpiece (p 168). The other reason for this lengthy 
excursus is more general. It provides an example of how the concept of sovereignty 
was neither a defined nor a unitary whole, and by the end of the First World War, 
was considered a failure in Europe (pp 169-173). Thus the sovereignty 
international lawyers had so forcefully argued for in Africa was criticised at 
home. The reaction to this was an attempt to ‘internationalise’ the matter, by means 
of the League of Nations mandate system. However, as the mandate system had no 
more defined legal content than sovereignty did, it also failed. 

This leads Koskenniemi to his final and most insightful points. Through 
vagueness and, in particular, informality, domination proceeds unlimited by law. 
Also the problem of domination is not necessarily one of bad-faith apology for the 
powerful, but the connection between progress, civilisation and a set of particular 
ideas or institutions (pp 175-178). Institutions and forms ‘do not carry the good 
society with themselves’ (p 176). It is what they do that matters. In one of the 
eminently quotable sentences of the book Koskenniemi tells us that ‘[i]nstitutions 
do not replace politics, but enact them’ (p 177) This leads us to his final comment, 
which deserves quotation in full: ‘whatever the choice of institution, it should be a 
matter of debate and evidence, and not of the application of universal principles 
about ‘‘civilization’’, ‘‘democracy”’ or “‘rule of law’’’ (p 178). Koskenniemi thus 
recommends empiricism, and a pronounced suspicion of reliance on broad, 
undefined concepts such as civilisation to provide concrete answers. It appears 
from this chapter that what Koskenniemi is doing is readying his readers for his 
claim that we should retum to formalism. After all, sovereign equality and 
scepticism of value judgments such as assessments of ‘civilisation’ tend to be 
associated now with formalistic approaches to law. Unfortunately, Koskenniemi 
does not really expand on his insights to any great extent. For example, his 
comment that the term ‘neo-colonialism’ which involves, ‘informal economically 
driven domination’, is in fact a return to ‘the mainstream of Empire since the 
sixteenth century’ (p 175) is not discussed further. Such an interesting idea 
deserves elaboration. 


Deviating spirits: Germany and France 


The next two chapters of this work relate to two national traditions that deviated 
from the esprit d’internationalité. These are (chapter 3) ‘International law as 
philosophy: Germany 1871-1933’ and (chapter 4) ‘International law as sociology: 
French Solidarism 1871-1950’. They represent a pair, and can be dealt with 
together. 
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Germany 


Koskenniemi describes, in the case of Germany, the ‘recurrent attempts to square 
the circle of statehood and an international legal order by lawyers trained in public 
law, often philosophically inclined, and coming from the widest range of political 
conviction’ (p 181). Many of the early attempts, such as that of Erich Kaufmann’s, 
came from a Hegelian perspective, seeing the State as the ultimate locus of the 
human personality. Cosmopolitanism did not find fertile intellectual ground in the 
minds of such lawyers. Despite the differences between lawyers such as Kaufmann 
(and others) and cosmopolitan lawyers such as Hans Kelsen (who, of course, was 
Austrian), Koskenniemi sees them as historically and politically close (p 182).4! 
All were debating, from various philosophical positions, the issues of ‘concrete 
reality’ and social ideals (p 182). 

This chapter, despite being the most forbidding part of the book,4? remains an 
excellent study of international law in Germany at the time. Koskenniemi reads the 
authors closely and carefully, unfolding the development of international law there, 
bringing out the influence of Hegel, as well as Kantian ideals of the rational will 
and cosmopolitanism. He links the shifts in ideas to political developments that 
influenced the various lawyers, starting with the insecure basis of the German State 
in the 19th century. Coverage of the period from 1914 onwards (pp 228-238) is 
especially good. It ends with a discussion of two possible ‘escapes’ from the 
quandary German international lawyers found themselves in, unable to embrace 
internationalism, but no longer in a State strong enough to take conceptual control 
of international legal ideas (p 238). These are represented by Kaufmann’s 
conservative reaction, mixing naturalism and pathos (pp 249-261), and by Kelsen. 
Koskenniemi discusses Kelsen well and with some sympathy (pp 238-149). This 
should not be a surprise; the discussion of Kelsen is another stone in the bridge 
back to formalism. The section of Kelsen explains his rejection of the earlier 
German lawyers’ use of sociology as being value dependent and political (pp 242- 
243). This links in with Koskenniemi’s later rejection (on similar grounds) of 
McDougalism (pp 474-489). The most important aspect of this discussion, though, 
is how he shows that Kelsen’s monism and formalism were not, in fact, apolitical 
(pp 245-246). Despite Kelsen’s disavowal of any political aspect to his ‘pure’ 
theory of law, it revealed the fact that legal orders cannot be purely value neutral. 
Kelsen’s choice of the international over the national was clearly in accord with his 
liberal-cosmopolitan preferences (pp 244-246). Thus formalism can be a political 
matter and can be used for political purposes. Indeed, Koskenniemi’s major 
criticism of the pure theory of law is not its internal consistency, but that it did not 
accept a clear role for itself in the ‘real world’. When legal interpretation (which 
Kelsen accepted was a political act) occurred in the Weimar republic, Kelsen’s 
formalism had no express politics to use. It provided no bulwark against fascism, 
which ended the philosophical approach to international law in Germany (pp 249- 
250). 





41 These particular international lawyers also shared a similar professional fate ın Germany, see D. 
Vagts, ‘International Law in the Third Reich’ (1990) 84 American Journal of International Law 661. 

42 Sentences such as ‘Kelsen’s epistemological-scientific outlook and his transcendental deduction of 
the basic norm were firmly embedded ın his plulosophical neo-Kantianism’, (p 241) may be 
insightful, but hardly invite engagement from those not already versed in Kelsen’s work. 

43 Seo also D. Dyzenhans, Legality and Legitimacy, (Oxford: OUP, 1999) Chapter 3. 
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France 


France, for Koskenniemi, provides the counterpoint. Again, the narrative is of a 
national tradition that rejected the esprit d’internationalité. In contradistinction to 
the German question of the possibility of co-existence between sovereign States 
and international law, the French international lawyers of the period turned to 
solidarism: the idea that individuals are bound to societies, which dictates their true 
interests to them (pp 268-269). This downgraded the role of the State to that of a 
means to the ends of particular collectivities. The structure of this chapter 
replicates that of the previous one, explaining the views of the various lawyers, and 
placing them in their historical context; emphasising their differences, but also the 
similarities that underlay their positions. The primary similarity here was the 
nebulous concept of solidarism. This postulated, rather than proved, the identity of 
international interests and those of France. Thus France was always acting in the 
best interests of international society (pp 288-291). Being undefined, solidarism 
could also muster a high degree of acceptance because could support many 
political positions (pp 338-342). 

Although this chapter is an accomplished piece of scholarship, important 
concepts are not always dealt with sufficiently. George Scelle’s famous concept of 
the dédoublement fonctionelle receives short shrift (pp 333, 338). It is an 
important idea, and further elaboration would have helped make Koskenniemi’s 
case. As it postulated national officials acting both as agents of domestic and 
international society, the theory needs to explain the interrelationship between the 
roles, particularly when they conflict. Scelle noticed this problem but did not 
discuss it in any depth.‘5 This may be explicable by the fact that underlying the 
concept lay his feeling that there could be no such conflict of roles in France. Also, 
although the French lawyers are taken as a deviation from the esprit 
d’internationalité, if it is accepted that the esprit d’internationalité had a precursor 
in Wolff's work, there is also a link to Scelle. His views on the multitude of 
ascending communities, although drawn from Léon Duguit (pp 297-301), overlap 
with Wolff’ 8.46 

More generally, national traditions in scholarship are not hermetically sealed. In 
1931, Hersch Lauterpacht criticised the tendency to over-state the differences 
between Anglo-American and Continental conceptions of international law.*’ 
Where, for example, should we consider Charles de Visscher (1884—1973)? de 
Visscher was born in Ghent (as was the Institut), and succeeded Albéric Rolin 
(vice-President of the Institut, editor of the Revue and brother of Rolin- 
Jaequemyns) there as a teacher of criminal law and private international law.‘ 
Yet his work was heavily influenced not only by the French sociological 

hes and French natural lawyers but also by Alfred Verdross.® International 
law naturally tends to ignore borders more than other areas of law. 


44 See A. Cassese, ‘Remarks on Scelle’s Theory of ‘Role Splitting’ (dédoublement fonctionelle) in 
International Law’ (1990) 1 European Journal of International Law 210. 

45 ibid 219. 

46 On Wolfs concepts of ascendmg societies, leading to the civitas maxima, sce Onuf, n 28 above, 292- 
296. On Scelle’s, see n 44 above, 211. 

47 H. Lauterpacht, ee ee ee enon ne meen 
Law’ (1931) 12 British Yearbook of International Law 31. 

48 See F. Rigaux, ‘An Exemplary Lawyer’s Life (1884—1973) (2001) 11 European Journal of 
International Law 877 

49 P-M. Dupuy, ‘The European Tradition in International Law: Charles de Visscher: By Way of 
Introduction’ (2000) 11 European Journal of International Law 871, 874. 


940 © The Modem Law Review Limrted 2002 


November 2002] Déja vu in International Law 


We need not go so far as Brian Leiter, and claim that ‘[d]efining intellectual 
movements by nationality or geography is probably as common as it is 
misleading’ in order to assert that, having taken a geographical approach to 
scholarship, Koskenniemi should explain his reasons for inclusion and exclusion of 
particular scholars. Koskenniemi does not, and at times he makes inconsistent 
judgments as to relevance. For example, if he is taking a purely geographical 
approach, international lawyers in Germany are to be dealt with in chapter 3. But 
he discusses Kelsen, who only taught in Cologne from 1930 until his reprehensible 
removal in 1933, along with Alfred Verdross (who never taught in Germany) in 
this chapter (pp 246-247). So, perhaps it is the matter of intellectual trends that 
forms the criterion of relevance. If so, it would be necessary for Koskenniemi to 
include Lassa Oppenheim in his discussion of the German tradition. Oppenheim, 
author of ‘the outstanding and most frequently employed systematic treatise on 
[international law]’*! was born in Frankfurt and began his career in Germany, 
studying, inter alia under Rudolf Jhering and Bluntschli, then teaching in Freiburg. 
There are demonstrable links between Oppenheim’s thought and that of Paul 
Laband (1838-1918) and Georg Jellineck (1851-1911), who are both discussed in 
the chapter on Germany (at pp 184-198 and 198-208 respectively).52 Yet 
Oppenheim only receives passing mention (and not in this chapter). 

The omission of de Visscher and Oppenheim is an example of one of the 
problems with the book. Although it is an exemplary history of aspects of 
international law in the periods he chooses to study, it remains somewhat 
fragmentary. We are afforded erudite discussions of the men of 1873 (which 
amounts to the history of an intellectual tradition) and German and French 
international law (which are primarily geographical) and, later on one (truly 
outstanding) international lawyer (Lauterpacht). But this does not amount to a 
history of international law or lawyers as a whole. The UK is basically absent, as is 

These two countries are not irrelevant. Nor have they failed to produce 
notable international lawyers. It is simply impossible to consider a history of 
international law in the period Koskenniemi chooses to be complete without a 
discussion of Dionisio Anzilotti, whose life (1867-1950) almost directly 
corresponds with Koskenniemi’s time-frame.** Both countries, if national 
traditions can be said to exist, have tended towards positivism. Anzilotti was an 
avowed positivist.*° In Britain, the traditional approach to international law has 
also been pragmatic and positivist*° although there has been a consistent 
undercurrent of anti-Statist international lawyers such as Brierly and Lauterpacht. 


50 B. Lester, ‘Is There an ‘American’ Jurisprudence?’ (1997) 19 Oxford Journal of Legal Studies 367, 
367. 

51 A. Nussbaum, A Concise History ibe eet (New York: Macmillan, 1952) 247. 

52 On these links see M. Schmoeckel, ‘Lassa Oppenherm: The Internationalist as Scientist and Herald’ 
aera 11 European Journal of International Law, 699, 702, 705-709. 

53 On international law im Italy see A.P. Sereni, The Italian Conception of International Law (New York 
Columbia University Press, 1943). 

54 See A. Tanca, ‘Dionisio Anzilott pee Biograpiical Note with Bibliography’ (1992) 3 
European Journal of International Law 15 


56 On the ‘British approach’ as primarily pragmatic and positivist see L Brownlie, The Calling of the 
International Lawyer Sir Humphrey Waldock and his Work’ (1983) 54 Bntush Yearbook of 
International Law 7, 73, R.Y. Jenmngs, ‘Clive Parry’ Memorial Address delivered at the University 
Church of Great St. Mary’s, Cambridge, 16 October 1982, reprinted in R.Y. Jennings, Collected 
Writings of Sir Robert Jennings (The Hague: Kluwer, 1998) vol. 2, 1400, 1400. 
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Lawyers such as W.E. Hall (1835-1894), who only missed out on the Whewell 
chair to Sir Henry Maine,” and T.E. Holland (1835—1926), holder of the Chichele 
chair from 1874-1910, were both positivists. Koskenniemi considers Hall to be the 
‘paradigmatic late nineteenth century legal positivist’ (p 82), yet he fails to discuss 
him in depth. Oppenheim only merits two mentions (pp 8, 92). This is perhaps a 
useful corrective to the traditional history of international law in the 19th century 
which sees it as the century of positivism, that has been denounced as the ‘history 
of an illusion’.*8 Still, it cannot be denied that by the latter part of that century, 
there were lawyers who worked in the positivist tradition, carrying on the tradition 
of lawyers from Richard Zouche (1590-1660) and Cornelius van Bynkershoeck 
(1643-1743) to the present day. Lawyers throughout the period Koskenniemi 
describes produced work stylistically and intellectually far closer to that of Martens 
than Rolin. Lord McNair’s highly influential The Law of Treaties,’ for example, is 
primarily a catalogue of diplomatic practice and advice of government legal 
advisers. Such a focus is reminiscent more of Henry Wheaton’s Elements of 
International Law and Kltber’s Droit des gens moderne de |’Europe,®! both 
works from over a century before, than the writings of the founders of the Institut. 
Again, we see that the story of positivist and formalist international lawyers is 
ignored in this book. A surprising omission, given that Koskenniemi is attempting 
to reinvigorate the formalist tradition. 

It should be admitted that it may not be Koskenniemi’s intention to provide us 
with a comprehensive history of international law in the period, but merely with 
those lawyers who espoused the esprit d’internationalite. Nevertheless, he 
considers those lawyers to be the ‘founders’ of modern international law (p 92), 
whose sensibility later international lawyers returned to in ‘a secondary, or default 
mode some time in the immediate post-war era’ (p 3). Unless he defines modern 
intentional law is presumed to be the sensibility of the founders of the Institut, 
Koskenniemi needs to prove that this sensibility was indeed the dominant one in 
the period he identifies. The existence and influence of such international lawyers 
as McNair and others like him must stand as at least a qualification on 
Koskenniemi’s thesis, even though that thesis accurately describes the work and 
ideals of many international lawyers then and now. 


England’s finest: Sir Hersch Lauterpacht# 


Chapter 5 deals with one of the most talented international lawyers of the 20th 
century, Sir Hersch Lauterpacht. Koskenniemi does not, however, discuss 
Lauterpacht as a part of a ‘British’ tradition in international law, but as a 
representative of many international lawyers up to and including today. As in the 
earlier chapters, sensitive reading, along with a feel for his subject allows 


59 AD. McNair, The Law of Treaties (Oxford: Clarendon, 1938, 2nd ed, 1961). 

60 H. Wheaton, Elements of International Law (London: Fellowes, 1 

61 IL Kltber, Droit des gens modern de l’Europe (Stuttgart: Cotta, 1819). 

62 It is, of course true that Lanterpacht was bom in (what is now) Poland and only moved to England at 
the age of 26. Nonetheless, Lanterpacht settled m England, became a naturalised citizen in 1931 He 
was the British judge at the Intermatonal Court of Justice and served on the UK War Crimes 
Executive during, and after, World War II. See Lord McNair, ‘Hersch Lanterpacht’ (1960) Annals of 
the British Academy 371. 
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Koskenniemi to bring something new to the debate, even with someone who has 
been as heavily analysed as Lauterpacht. Koskenniemi sees two particular 
aspects to Lauterpacht’s life and work that require analysis. These are his 
‘Victorian’ nature, and his later move to an institutional pragmatism as a result of 
disappointment (pp 356-358). 

Like the Institut lawyers that pre-dated him by half a century, Lauterpacht saw 
law and society as inevitably moving towards a liberal ideal (p 360). In this, 
Koskenniemi sees elements of thought present in many international lawyers 
today: ‘[t]oday international law remains one of the few bastions of Victorian 
objectivism, liberalism and optimism’ (p 360). International lawyers, we are told, 
mix this with a considerable scepticism of interpretation as an objective enterprise 
(pp 404-406). There is much truth in this. Despite some judgments that can be 
questioned,“ this chapter is likely to have considerable resonance with 
international lawyers. Koskenniemi accurately describes how Lauterpacht 
evidences a more pervasive post-war internationalism in which there is a call for 
institutional solutions to moral and political problems.© In the modern context, we 
can see analogues to this. One example is in the arguments that have led to the 
setting up of the International Criminal Court. The relationship of that organ to a 
duty to prosecute international crimes and a possible discretion to decide, as South 
Africa did, to grant amnesty to such crimes in the aftermath of apartheid is an 
example of where an international institution is considered a solution to ethical and 
practical problems.© It is notable, though, that Lauterpacht was not the first 
international lawyer to suggest institutional solutions to problems of interpretation 
of international law. Two centuries earlier, Wolff's acolyte, Emer de Vattel, 
suggested procedural solutions to the problems of international order based on 
sovereign States.97 

To return to a concern of this review, Koskenniemi does not situate Lauterpacht 
in the broader frame of international lawyers, such as McNair or Sir Humphrey 
Waldock. Lauterpacht, even though he may remind many of us of how we 
approach international law, was never an exemplar of the mainstream approach to 
international law in England and Wales. Lauterpacht, notwithstanding his high 
standing and many official appointments, was the representative of an 
understudied but important trend in British international law that stands in contrast 
to the mainstream approach to international law in the UK. The group of lawyers 
who may be seen as part of this are of high renown and include James Brierly, 


63 For literature on Lauterpacht see C.W. Jenks, “Hersch Lauterpach: The Scholar as Prophet’ (1960) 36 
British Yearbook of International Law 1, S. Rosenne, ‘Sir Hersch Lauterpacht’s Concept of the Task 
of tbe Intemational Judge’ (1961) 55 American Journal of International Law 825; G. Fitzmaurice, 
‘Hersch Lanterpacht — The Scholar as Judge: Part I’ (1961) 37 British Yearbook of International Law 
1; Ibid ‘Part II’ (1962) 38 British Yearbook of International Law 1. 

64 One example ıs his assertion that Lanterpacht’s argument for the completeness and unity of law may 

have helped Lanterpacht overcome any possible suspicions British international lawyers may have 

had about him (p 372). He identifies no international lawyers that had such suspicions, and it is clear 
that his supervisor at the LSE, and baston of British international lawyers, Lord Arnold McNair was 
impressed by his personal and intellectual qualities by the time of their second supervision mecting. 

McNarr n 62 above, 374. 

ibid 397. 

See K. Asmal, ‘Truth, Reconciliation and Justice: The South African Experience in Perspective’ 

(2000) 63 Modern Law Review 1. 

E. de Vattel (C.G. Fenwick trans.), The Law of Nations or the Principles of Natural Law (Washington: 

Carnegie Institute of International Peace, 1916) chapter 18, From Apology to Utopia, 95-96. 

An example of the former is his editorship of the British Yearbook of International Law, the latter 

includes his tragically short tenure as the British fudge at the International Court of Justice. 
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Wilfred Jenks, and Philip Allott. As Koskeniemi does not explain the relations 
between the thought of Lauterpacht and other international lawyers of the time, his 
case is somewhat weakened, although it is still a strong one. If Lauterpacht cannot 
be said to be representative of international lawyers in his lifetime, more evidence 
of how he reflects the approach of international lawyers now is needed. 


The case of the prodigal postmodernist? 


In the sixth chapter we find Koskenniemi hitting his chosen target squarely. Much 
is explained by the title of this chapter: ‘Out of Europe: Carl Schmitt, Hans 
Morgenthau and the turn to “International Relations”’. Koskenniemi tells us the 
story of Schmitt and Morgenthau at some length, and with great insight. But this is 
not done for its own sake. It is done as Koskenniemi feels that the current calls for 
interdisciplinary collaboration give him a sense of déjà vu. When he first made this 
link (in 1998) he was explicit about this. In this chapter Koskenniemi probes the 
links between the thought of Schmitt, who critiqued informal liberal empire,” and 
that of Morgenthau, who, from a very different political starting point, also came to 
assert the primacy of power. 

Morgenthau’s route to asserting the indeterminacy of law was long and difficult. 
Whereas Schmitt’s views can be taken as related to his sycophantic relations with 
the Nazi regime,”! Morgenthau had no sympathy for that regime, and his relative 
antinomialism”? and adoption of Schmittian decisionism came from a series of 
disillusioning experiences as an international lawyer. Having begun his career 
studying international law, Morgenthau increasingly found himself, through a 
lifelong engagement with Nietzsche, moving towards concentration on the desire 
for power as an all-encompassing notion (p 448). Koskenniemi traces the 
development of Morgenthau’s understanding of law up to, and through 
Morgenthau’s ‘legal swan song’ (p 455), ‘Positivism, Functionalism and 
International Law’. He then charts Morgenthau’s move, followed by many in 
the American post-war Academy, from international law to international relations. 
Morgenthau dominated the latter discipline in the US. 

Again, this chapter is well researched and insightful. Koskenniemi develops the 
idea that International Relations in the post-war US was based on the contradictory 
bases of realism and idealism that existed in Morgenthau’s work after 1940 (p 
465). For although he espoused realism, he also extolled the virtues of wise, 
conscience-based statemanship. Koskenniemi brings these themes out in a useful 
critique of Morgenthau (pp 459-470). His real enemy is not Morgenthau, however, 
but the image of law received in US political science departments. The view of 
law such departments inherited from Weimar refugees like Morgenthau was that it 
was ‘formalist, moralist and unable to influence reality’ (p 471). Having 


69 M. Koakenniemn, ‘Carl Schmitt, Hans Morgenthau and the Image of Law in Intemational Relations’ 
in M. Byers (ed), The Role of Law in International Politics (Oxford: OUP, 1999) 17, 17. 

70 See A. Carty, ‘Carl Schmitt’s Critique of Liberal International Legal Order Between 1933 and 1945” 
(2001) 14 Leiden Journal of International Law 25 especially 37, 56-75, especially at 75. 

71 ibid 29, 42, 59-65. 

72 Mocgenthan did retain a small role for international law, H. Morgenthan, ‘Positivism, Functonalism 
and International Law’ (1940) 34 American Journal of International Law 261, 277. 

T73 Ibid. 

74 As Koskenneim! points out, (p 473), UK international relations scholars such as Hedley Bull had a 
different approach. 
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internalised such a ‘negative stereotype of international law, international lawyers 
in the US have often adopted anti-formalist positions, such as McDougal and 
Laswell’s policy school that arose in Yale in the 1950s (pp 474-477). International 
lawyers such as McDougal reimagined themselves as participants in a policy- 
making to attempt to salvage relevance one they had lost a formal concept 
of law that would enable them to adopt an external, critical stance on foreign 
policy (p 475). Regaining relevance had a cost. To complete their shift, 
international lawyers had to lose their sense of cosmopolitan progressivism and 
preference for the universal, thus ‘internali[sing] the self-image of the political 
decision maker’s little helper’ (p 495). 

Not all international lawyers in the United States did this, and Koskenniemi 
emphasises the role played by the ‘Columbia school’ of scholars such as Louis 
Henkin, Oscar Schachter and Wolfgang Friedmann in working towards a law of 
co-operation across ideological divides (pp 477-479). Although Koskenniemi 
understates the contacts between the Yale and Columbia schools,” he is attentive 
to the informal concept of law that both sets of scholars were attached to (p 479). 
This is the concept of law passed down to today’s American international lawyers, 
many of whom are now, as was Morgenthau in 1940,76 calling for interdisciplinary 
collaboration. Herein lies the rub. Koskenniemi explains the problem well: 


the interdisciplinary agenda itself, together with a deformalized concept of law, and 

enthusiasm about the spread of ‘liberalism,’ constitutes an academic project that cannot but 

buttress the justification of American empire, as both Schmitt and McDougal well 
understood. This is not because of bad faith or conspiracy on anyone’s part. It is the logic of 
an argument that hopes to salvage the law by making it an instrument for the values (or 

better ‘decisions’) of the powerful that compels the conclusion. (pp 483-484) 

Koskenniemi critiques modern calls for the use of ethics and sociology in 
international law. Law, for Koskenneimi is not merely a means to an end (p 484). 
The simple focus on making ‘regimes’ effective, for Koskenniemi, is a trdditional 
problem of sociology, which, when added to a deformalised concept of law has the 
pernicious effect of turning law into an instrument of the powerful (p 486). Ethics 
fare no better. Naturalisms old, like Grotius’s, and new, like McDougal’s concern 
with ‘human dignity’, have yet to show how their foundations are objective (p 
487). 

Given this, it is no surprise that Koskenniemi dislikes the ‘normatively tinged 
sociology’ of US-based liberal international relations theory (pp 488-489). That 
theory inevitably mandates distinctions between States based on the level of 
democracy at the domestic level and ‘[nJotwithstanding normative disclaimers ... 
[its] ... sympathies for the law making regimes and the political institutions of the 
West are never in doubt.’ The distinctions drawn by the liberal international 
relations theorists always presuppose that ‘we’ are on the liberal side of the divide, 
and have the right to determine the position of others. The links to ‘civilisation’ 
discussed in Chapters 1 and 2 need no elaboration. 

As a concomitant to his critique of instrumental interdisciplinary studies, 
Koskenniemi aligns himself with that most criticised of approaches to law, 


75 Oscar Schachter was, for example rather more influenced, in his early career, by McDougal than 
Koskenniemi seems to think, see Knop, n 5 above, 33. He was also visiting lecturer at Yale from 
1955-1970. 

76 To which, for the reasons Koakenniemi gives against doing so today, Morgenthau decided not to heed, 
(p 482). 

TI See J.E. Alvarez, ‘Do Liberal States Behave Better? A Critique of Slaughter’ s Liberal Theory’ (2001) 
12 European Journal of International Law 183, 189. 
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cheer wal Recently, we have seen the beginnings of a revival of interest in more 

ormal approaches to law. This return to formalism and positivism is not 
i eal It tends to involve a commitment to the protection of the weak.® There 
are links here to the use of formalism in pre-World War II Italy, where it was 
adopted as an anti-fascist tactic by lawyers.8! Formalism is adopted by 
Koskenniemi to fight, not fascism, but the increased global dominance of the US 
and other powerful actors who seek to encourage an informal economic empire of 
the kind Schmitt excoriated in the 1930s. 

Formal law is not considered perfect, far from it. But power expressing itself 
through law is better than power ruling unmoderated. In Koskenneimi’s words, 
‘[nJothing has undermined formalism as a culture of resistance to power, a social 
practice of accountability, openness and equality’ (p 500) Koskenniemi’s 
‘message’ of formalism is ‘there must be some limits to the exercise of power 

.. when professional men and women engage in arguments about what is lawful 
and what is not, they are engaged in a politics that imagines the possibility of a 
community overriding particular alliances and preferences and allowing a 
meaningful distinction between lawful constraint and the application of actual 
power’ (p 502). Despite their differences, it is difficult to read these comments and 
not remember Edward Thompson’s apostatical avowal of the rule of law.®? Like 
Thompson, Koskenniemi makes an inspiring case. ‘[B]etween the Scylla of Empire 
and the Charybdis of fragmentation, the culture of formalism resists reduction into 
substantive policy’ (p 504). Talking about treaties never sounded so good. 

Can the Koskenniemi of 1989, who ridiculed international law as ‘singularly 
useless as a means for justifying or criticizing international behaviour’® really be 
advocating a return to the rule of rules? It seems unlikely. As both he (pp 495, 498) 
and others accept, if the postmodern critiqu e of rules is correct, that bridge is 
burnt. There are many types of formalism.*> That of Langdell is hardly that of 
Weinrib. So, what is Koskenniemi’s formalism? It is not always easy to pin 
Koskenniemi down on this, not least as he claims his form of formalism ‘has no 
essence, and its techniques are constantly redefined in the context of political 
struggle’ (p 507). 


78 As Martin Stone puts it, ‘‘formalism’ is almost always a tam of opprobrium, so its positive doctrine, 
if there is one, must largely be gkaned from its critics’ M. Stone, ‘Formalism’ in J. Coleman and S. 
Shapiro (eds.), The Oxford Handbook of Jurisprudence and Philosophy of Law (Oxford: OUP, 2002) 
166, 167. 

79 See B. Kingsbury, ‘Legal Positivism as Normative Politics: International Society, Balance of Power 
and Lassa Oppenheim’ s Positive International Law’ (2002) 13 European Journal of International Law 
401. 

80 Admittedly, ıt could be argued that this is the basis of all law, thus not ‘pohtical’ in a strong sense. 
The powerful do not need law, they have power to protect them. However, against a 


on political grounds, the argument for sovereign equality takes on a political mantle. 
81 G. Calabrem, ‘Two Functions of Formalism’ (2000) 67 University of Chicago Law Review 479, 482— 
483 


EP. Thompson, Whigs and Hunters (Harmondsworth. Pengum, 1990 (1975) 258-269, especially, 
262-263. On Thompson and the rule of law see R Fine, ‘The Rule of Law and Muggletoman 
oh a a a e (1994) 21 Journal of Law and Society 192; DH. 
Cole, ‘An Unqualified Human Good’: EP.Thompson and the Rule of Law’ (2001) 28 Journal of Law 
and Society 177, MJ. Horwitz, ‘The Rule of Law: An Unqualified Human Good?’ ATOE 
Law Journal 561. 

From Apology to Utopia, 48. 

See also J.E. Alvarez, ‘Positivism Regained, Nihilism Postponed’ (1994) 15 Michigan Journal of 
International Law 747, 781-784. 
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His call is for a ‘culture’ of formalism (p 494). It is a plea for open debate about 
values, interests and passions (p 496) and a request that we avoid arguing in terms 
of law towards pre-determined conclusions (p 500). And who could argue against 
that? Of course, Koskennemi needs to explain how his culture of formalism can 
assist in ‘trying to account for the possibility of democratic politics in an era deeply 
suspicious both of universalist ideologies and the bureaucratic management of 
social conflict (p 504). After all, Koskenniemi himself tells us formalism ‘may 
frequently have failed to live up to its promises and it has certainly sometimes been 
enlisted to support dubious or outright abominable causes’ (p 502). 

The crux of his argument is the work of Ernesto Laclau (pp 504—505),® in 
particular Laclau’s idea that for the claim of any individual, group (or State) to be 
cognisable by any other, it cannot be in the terms of that individual, group or 
State’s own value-system, but something universal. However, the universalism 
Laclau suggests is not one of a positive moral or political program, but of 
articulation of a particular lack (of resources, or of self-determination) in a 

e that is shared. For Koskenniemi the value of his culture of formalism is 
that formal legal argument can provide the universal language with which to 
articulate these claims (p 506). Therefore we must discuss or claims in terms of 
formal rules, rather than as clashes of values to be decided by power (p 500). This 
is intended to create an argumentative level playing field. It requires the 
discussants to step outside presupposed preferences, and think about the possibility 
of the rule being applied against them as well as applying to others (p 501). I 
cannot seek to apply against you a rule I would not be willing to have applied 
against me. There is an attractive Kantian tinge to this. 

However, there are certain maters that still need to be clarified. One of the most 
important is that, formalist argumentation can never be used to assert all different 
types of claim. Koskenniemi seems to accept this (p 502). Even if we accept the 
controversial assertion that all argumentative claims can be framed in terms of a 
lack of something, some types of claim simply cannot be framed in terms of formal 
law. So certain arguments will not get heard in this debate. Even of those that can 
be framed in legal terms frequently lose much of their argumentative strength when 
phrased in legal language. Koskenniemi has himself criticised the tendency to 
argue human rights in legal terms, on the ground that they lose their moral and 
political force in the translation into legal terms.®’ A larger problem is that one of 
the major reasons formalism has been so criticised in the past is that its arguments 
are in fact exclusionary. Only those trained in its arcane terms and granted locus 
standi can enter into discussion. Within international legal argumentation, as Karen 
Knop has shown, whether, for example, self-determination is conceptualised as a 
rule or a principle has an affect on not only the types of argument that are possible 
about its in tation, but also who may participate in discussions about that 
interpretation. Koskenniemi is aware of this problem, and again, turning to 
Laclau, retorts that ‘every decision process with an aspiration to inclusiveness must 
constantly negotiate its own boundaries as it is challenged by new claims or 
surrounded by new silences’ (p 508). This may well be the case, unfortunately 
Koskenniemi does not explain how or where this is to occur, and what language 
must be used in that debate. 


86 In particular E. Laclau, Emancipation(s) (London: Verso, 1996) 
87 n7 above. 
88 Knoop, n5 above, pp 41—44. 
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Even if these problems can be overcome, the question still has to be asked: can 
Koskenniemi’s suggestion sit well with his rule scepticism? Does formalism not 
require some sort of faith — ‘faith in the autonomy of law, faith in the ability of 
reason and language to guide human affairs, and faith in rule by rules’?® The 
answer to the first question is a qualified yes. Koskenniemi’s view of law as being 
the language for political contestation can be consistent with his (previous) 
assertion that law and politics are inextricably entwined as he is basing himself on 
Laclau, who asserts ‘[s]ociety generates a whole vocabulary of empty signifiers 
whose temporary signified are the result of political competition’. Thus the 
language of debate need not be objectively ‘right’, but merely shared between the 
partcipants. Following on from his rule scepticism though, Koskenniemi does not 
believe that the culture of formalism will necessarily lead to substantive 
agreement. Indeed, it may not get us much further than debate that proceeds on 
anti-formalist lines (p 507). The point is that the culture of formalism will give rise 
to a debating community involving all relevant parties, rather than defining the 
conditions of the debate as being that ‘we’ are right, and ‘they’ are not’! So we are 
left with the importance of the virtues of debate per se. To adopt Koskenniemi’s 
interesting argument wholeheartedly would require us to have faith in the idea that 
the conversation will, in and of itself, have use in bringing people to at least accept 
the legitimacy of the claims of others, if they are phrased in terms of universals. 
This is an attractive thought, but we must question how people can be motivated to 
enter into this debate if this is its only purpose. We all know the fate of Esperanto. 

It is notable that more recently, Koskenniemi has shown more sympathy for 
rules than his previous work, including The Gentle Civilizer, would imply. Despite 
his protestations to the contrary, Koskenniemi seems to have stepped back from the 
radical indeterminacy argument that he previously espoused. Elsewhere he has 
written: 

[c]learly, in that professional context, only some arguments-and some conclusions-are 
plausible, others are not. A clause in a formally valid treaty is an extremely powerful 
practical legal argument however problematic in theory the concepts of ‘treaty’ or ‘formal 
validity’ might be and however much opposing lawyers are able to draw differing 
conclusions from the words of that clause. 


We are not in a free-for-all. Although subjectivity is ineradicable, lawyers may 
convince other lawyers. The talk can end. So although Koskenniemi accepts that 
the idea of formal international law is theoretically problematic, this need not 
undermine international legal practice. This is because, for Koskenniemi, theory 
will never give us answers to practical problems (p 504). For practical international 
lawyering, this situates him surprisingly close to Brownlie, who has little time for 
jurisprudence: ‘with one exception, theory provides no benefits and frequently 
obscures the more interesting questions. The exception is produced by the fact that 
it is often practically useful to understand the theories which have influenced a 
particular individual or group of decision-makers’. Many formalist international 
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lawyers will be delighted to hear this, and welcome Koskenniemi ‘home’ to 
formalism, albeit, remembering some of his earlier work,™ thinking to themselves, 
‘some of us never left’. 

This is a book that demands engagement of its readers, and repays repeated 
readings. It is a work that manages to make some of the most well established 
literature in the area look prosaic and simplistic by comparison. Nonetheless, after 
a time spent staring into the abyss, one of international law’s most trenchant, albeit 
sympathetic critics, by the end of this extraordinarily thought-provoking and well 
written work, appears to have accepted that there is, after all, utility in what 
international lawyers do. By doing this, Koskenniemi seems to have pulled the 
teeth of his own theoretical critique. He denies its relevance to practical 
international law and accepts that an approach to international affairs integrating 
international legal discourse is, like democracy for Churchill, ‘the worst form of 
government except all those other forms that have been tried from time to time.’ 
Most international lawyers can be expected to agree. 





94 At times, for example, M. Koskenniemi, ‘Faith, Identity and the Killing of Innocents: Intemational 
Lawyers and Nuclear Weapons’ (1997) 10 Leiden Journal of International Law 137, Koskenniemi has 
been rather impolite about rule-based international lawyers. 

95 HC Hansard, vol. 444, col. 202 (11 November 1947). 
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Tobias M. C. Asser, Legal Aspects of Regulatory Treatment of Banks in Distress, 
Washington, DC: International Monetary Fund, 2001, 186 pp, pb US$22.00. 


Asser provides a first class comparative treatment of pertinent legal issues affecting 
banks in distress. The book builds on the G-22 Working Group Reports on the 
International Financial Architecture, issued in October 1998, and another book, 
Orderly and Effective Insolvency Procedures: Key Issues, prepared by the Legal 
Department of the International Monetary Fund (IMF) and published in August 1999. 
Asser is a former Assistant General Counsel of the IMF and his book is informed, in 
part, by his vast experience in the field of bank regulation and bank insolvency law. 

Over the last two decades, as Asser observes, the deregulation of domestic and 
international banking transactions and the growth of national and international capital 
markets have had profound effects on the business of banking. In many countries, 
according to Asser, domestic capital markets have drawn both borrowers and deposi- 
tors away from banks, forcing banks to replace traditional forms of relationship 
banking with an array of financial services and to supplement their funding from 
traditional forms of deposit with funding from financial markets. These developments 
require a reappraisal of bank regulation and supervision to protect domestic financial 
sectors from the new systemic risks that they pose. According to Asser, banks have 
played a crucial international role in the unprecedented growth of cross-border capital 
flows, especially to emerging markets. This development, Asser argues, has led to a 
continuing financial integration of national economies, which has brought many 
benefits, including dramatic increases in investment and consumption that have stimu- 
lated global trade and prosperity. The downsides to this expansion of international 
banking activities, in Asser’s view, are that it has facilitated the spread of domestic 
financial problems throughout the international monetary system, and that it has made 
banks conduits for the transmission of domestic economic problems around the globe. 

There are three major conclusions that can be drawn from Asser’s work. The first is 
that building and maintaining the confidence of domestic and foreign investors 
requires a credible regulatory system that closely supervises banks, strictly enforces 
banking law, helps restore ailing banking institutions to financial health, and 
expeditiously expels insolvent banks from the financial system. Secondly, there is an 
argument to the effect that creditor banks share in the blame for economic crises in 
foreign debtor countries when their irresponsible lending practices contribute to the 
build-up of excessive external debt. Finally, effective prudential regulation of banks 
participating in an international monetary system of growing complexity requires 
internationally uniform prudential standards that are strictly enforced by qualified 
and autonomous bank regulators in close cooperation with their foreign counterparts. 

In making a case in support of these conclusions, Asser distinguishes between 
general insolvency law and bank insolvency law, noting that restructuring under 
banking law is a broader concept than rehabilitation under general insolvency law. 
Enterprise rehabilitation under general insolvency law, according to Asser, typically 
commences only if the enterprise has been declared insolvent on the basis of strict 
statutory standards, whereas the restructuring of a bank may begin at a much earlier 
stage with corrective measures ordered by the bank regulator as soon as the bank 
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shows significant signs of non-compliance with prudential requirements. Asser 
observes that, in many countries, bank restructuring is part of a continuum ranging 
from regulatory enforcement of prudential law to receivership. He examines also the 
issue of liquidity support provided by a central bank as ‘lender of last resort.’ 
Principles of administration procedure under insolvency law applicable to bank 
insolvency are clarified, and Asser details some of the common issues pertaining to 
regulatory intervention of banks and some corrective actions that can be undertaken 
by bank regulators. The issue of revoking banking licences, for example, is examined 
in detail, analysing the common grounds upon which a banking licence can be 
revoked. The legal effects of revoking a banking licence are also examined, together 
with the authority to revoke a banking licence. A short chapter, which appears to have 
been written in a hurry, on the legal aspects of systemic bank restructuring, appears at 
the end of the book. 

Although a major milestone in its contribution to the body of literature on bank 
insolvency law, and on general insolvency law as well, Asser’s book fails to provide 
a valuable contribution on the implications of power-politics and culture when 
dealing with banks in financial distress. The question of power-politics is particularly 
rife in countries that have state banks and where politicians have a large percentage 
of equity/debt interests or deposits in a financially troubled bank. Politically powerful 
stakeholders do sometimes use all sorts of political pressure to circumvent the 
corporate governance structure of institutions. Thus, no matter how good the legal 
and regulatory framework, the effectiveness and efficiency of the enforcement arm 
might be weakened where there is a politically powerful and coercive social class. 

Generally, the experience of many countries regarding systemic bank restructuring 
shows that banking practice has evolved along three main lines: first, in some 
countries, banks have been set up by foreign multinational firms as conduits for 
channelling in and out capital for these multinationals; secondly, banks have been set 
up as parent or subsidiary companies under increasing levels of conglomeration; 
finally, some other banks engage in universal banking, offering products such as 
insurance policies, thus blurring the distinction between traditional banking practice 
and what could be deemed as innovation in the field of banking. Each of these cases 
requires a pragmatic approach when dealing with banks in financial distress. The 
organisational structure and the layers of control all indicate what type of approach 
would be suitable when undertaking the restructuring of an institution. Although it 
refers to a few of these issues, Asser’s work would have been better had it examined 
them more carefully. 

In national cultures that accommodate high levels of corruption, as part of the day- 
to-day norm of conducting business, the enforcement arm of the legal and regulatory 
framework is often weak. Asser does not address fully the impact of cultural issues 
such as corruption on the efficacy of the legal and regulatory framework. Law does 
not operate in a vacuum: its overall importance must be viewed in proper political, 
cultural, social and economic contexts. Clearly, an insightful and instructive analysis 
on such issues would have strengthened Asser’s work. Notwithstanding these 
criticisms, the book will prove valuable for scholars and practitioners both in bank 
and general insolvency law. 


Kenneth Kaoma Mwenda* 


* World Bank, Washington DC, USA. The Interpretations and conclusions expressed in this paper are 
entirely those of the author. They do not necessarily represent the views of the World Bank, its executive 
directors or the countries they represent. 
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Philip Alston, Peoples’ Rights, Oxford: Oxford University Press, 2001, 280 pp, hb 
£40.00. 


Alston and the other contributors of Peoples’ Rights argue that we need to revisit the 
issues surrounding peoples’ rights and provide convincing reasons for doing so. 
These are not merely analytical; that is, relating to the difficulties surrounding their 
conceptualisation and the lack of consensus over the existence of a coherent class of 
peoples’ rights. There are also pragmatic reasons. For although in the past the concept 
of peoples’ rights carried the potential for progressive socio-political transformation 
and was given enormous impetus in the 1970s, it has failed to live up to normative 
expectations and is now waning in significance in light of state-centric sovereignty 
claims, concerns about enhancing national unity and taming secession claims, and 
‘predatory’ globalisation. This has implications for the theoretical reflections 
accompanying the legitimation of collective rights and their future significance. 

Peoples’ rights have evolved significantly over the last sixty years. Alston himself 
distinguishes four phases in the evolution of this concept in international law; 
namely, 1940—49, during which period the principle of self-determination of peoples 
took root; 1950-71, during which period the principle of self-determination became 
transformed into a right in the context of the decolonisation movements and the 
ensuing evolution of international law; the third phase, 1972-89, characterised by the 
flourishing of the concept of peoples’ rights, such the recognition of the right to 
development by the UN Commission on Human Rights in 1977 and the 1986 
Declaration on the Right to Development, the proclamation of the right to peace in 
1984, the adoption of specialised Conventions dealing with the rights to environment, 
the innovative provisions concerning peoples’ rights contained in the African Charter 
on Human and Peoples’ Rights, and the recognition of the rights of indigenous 
peoples; and finally, 1990 to the present, a phase characterised by the diminished 
significance of peoples’ rights. An example of this diminution, according to Alston, 
is the general trend towards downgrading the right of self-determination by 
qualifying its scope, thereby confining it to peoples under colonial or alien 
domination or foreign occupation, and by reinforcing the principles of national unity 
and territorial integrity. Similarly, the hegemonic, individual rights-based non- 
discrimination framework has impeded the promotion of group rights and states have 
been reluctant to accept the applicability of the right to self-determination to 
indigenous peoples fearing separatist movements and secession. In the same vein, the 
Tight to peace seems to be outdated, the right to environment has not emerged as a 
meaningful new right in international law and the right to development has been 
caught within the contradictory dynamics of using it as a progressive tool in order to 
expand the international human rights discourse and practice on the one hand, and 
legitimising the political priorities of authoritarian governments on the other — 
notwithstanding its prominence on international human rights agendas. 

How can one account for the decline of the concept of peoples’ rights? What has 
gone wrong? Alston argues that much of the fault lies with the proponents of these 
rights who sought to impose a radically different paradigm upon the relatively 
conservative existing acquis, instead of rooting ‘the new’ in what had gone before. I 
find this explanation unconvincing. I would favour a more contextual and historical 
approach which would take into account the circumstances of ‘the birth’ of each right 
as well as its meaning within continually changing political environments. Such a 
perspective, in my opinion, would yield a more nuanced understanding of the 
patterns and the historical contingencies, the logics and the contradictions, the limits 
and the potential of rights processes. 
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Leuprecht’s essay on minority protection illustrates my point. Leuprecht unravels 
the national communitarianism underpinning western liberalism and comments on 
the resurgence of aggressive nationalism and ethnocentrism in the 1990s and the 
ways in which ethnocracy has hijacked democracy. The essay uncovers the ‘burden 
of the past’ in the field of ‘minority’ protection and the ‘rejection of the other’ 
characterising ethnocentric nationalism. Leuprecht offers a list of normative 
propositions, entitled new glimpses. Even though none of the eight glimpses is 
new, at least in the domain of political theory, it is refreshing to see such a wide- 
ranging normative agenda championing the recognition and protection of groups 
rights as the rights of situated human beings, the importance of social and cultural 
rights, the ‘daisy-like’ nature of identities, the value of ‘difference’, the merits of 
intercultural dialogue, and the strengthening of pluralism and democracy within 
states as well as within groups. 

What, then, does the future hold for the concept of peoples’ rights? Alston 
believes that the future is not very bright — with the exception of indigenous peoples’ 
rights. Orford has a slightly different view. Orford reviews the emergence of the 
right to development in the context of the decolonisation struggles of the 1960s and 
1970s and examines its appropriation by governments seeking to justify the 
privileging of economic development over human rights and to legitimise repressive 
authoritarian regimes. Such discourses do not only bracket individual human beings 
as the subjects of the right to development, but they also tend to deny the 
participatory dimension of the right to development by blocking the peoples’ voice 
and control over the nature and direction of the development process. At the same 
time, powerful industrialised states benefit from failing to take responsibility for the 
obligations that this right places upon them. Orford is ambivalent as to whether the 
right to development could be a useful device in challenging the activities of 
international economic institutions such as the IMF, the World Bank and WTO and 
in particular the model of economic development championed by these institutions. 
Although the right to development cannot legally constrain the operations of 
international economic institutions and its invocation tends to replicate the ideology 
of ‘developmentalism’ (p 180), it, nevertheless, entails important ‘inspirational’ 
aspects. It could enhance the visibility of structures of inequality and exploitation, 
mobilise resistance to the injustices of economic restructuring and encourage the 
formation of a culture of dissent. With respect to the ‘right to environment’, Shelton 
highlights the merits of a responsibilities approach to human rights, which includes 
respect for the environment. Indeed, the concept of environmental justice integrates 
environmental protection and international protection of human rights and 
‘encompasses preserving environmental quality, sustaining the ecological well- 
being of present and future generations, and reconciling competing interests (p 257). 
As regards the principle of self-determination, Crawford observes that outside the 
colonial context the meaning of the principle is still uncertain and that there remains 
a strong presumption in favour of territorial integrity and against secession. This 
suggests that the right to self-determination is non-self-executing and cannot per se 
determine particular outcomes or institutional arrangements. Kingsbury’s 
sophisticated analysis of indigenous peoples’ claims unravels five distinct 
conceptual structures underpinning them: human rights and discrimination, minority 
rights, self-determination, historic sovereignty and a distinct indigenous peoples 
category. Each of these conceptual structures is characterised by its specific style of 
argument, historical account and canon, institutional adherents, discoursive 
community and boundary markers. However, the boundaries between these 
conceptual structures are not rigid. Rather, they are highly permeable in both law 
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and politics, thereby facilitating processes of strategic framing of claims made by 
indigenous peoples. 

Overall, this is a timely and informative volume. Certainly, there are a few 
weaknesses in the execution of the project. For instance, the book needs a longer 
introduction. Indeed, the first part of Alston’s conclusion concerning the 
periodisation of the evolution of peoples’ rights could serve as a nice introduction 
to the volume. In addition, certain essays are very long; they could be condensed 
without any loss to the main arguments. Furthermore, it would make the volume 
more integrated if the essays engaged with each other. However, none of these 
weaknesses should detract from the volume’s most distinctive contribution, namely, 
its anti-essentialist perspective on peoples’ rights and the elucidation of the ways in 
which rights can have both empowering and constraining effects depending on their 
discoursive articulations and the political ends that the latter serve. 


Theodora Kostakopoulou* 


Craig Scott (ed), Torture as Tort: Comparative Perspectives on the Development 
of Transnational Human Rights Litigation, Oxford: Hart Publishing, 2001, xliii + 
731 pp, hb £65.00. 


International haman rights law and tort law might seem to have little to do with one 
another. The former has traditionally been associated with efforts to ensure that state 
actors do not egregiously violate citizens’ most basic rights, such as the rights to life 
and liberty. Tort, by contrast, is usually associated with the provision of redress to 
victims of more humdrum instances of private misconduct, such as the marketing by 
a corporation of a defective product. Yet the two branches of law share a common 
root in that tort, too, is fundamentally about rights: it empowers individual victims to 
vindicate certain basic rights (eg the right to bodily integrity) against those who 
wrongfully invade them. 

In US law, this theoretical linkage has moved rather quickly toward practical 
realization. If we take 1945 to be the birth year of modern human rights law, it took 
only 35 years for American lawyers and judges to link this new body of law to the 
venerable law of torts. The crucial steps toward this joinder are relatively clear in 
retrospect. Since the early 1960s, US citizens have successfully invoked a federal 
statute, 42 USC § 1983, to support damages actions against state and local 
government officials who violate constitutional and statutory rights in the course of 
their official conduct. In 1971, the US Supreme Court recognised that the 
Constitution itself creates a private right of action against federal officers who 
violate a citizen’s basic rights. With these developments, tort causes of actions were 
made available to US citizens against individual government officers who commit 
grave wrongs against them, including torture. 

In 1980, a federal appeals court in New York decided Fildrtiga v Pefia-Irala, 630 
F.2d 876. Invoking the long-dormant Alien Tort Claims Act (ATCA), the court held 
that surviving members of a Paraguayan family could bring a wrongful death claim in 
US Courts against a Paraguayan policeman who tortured and killed a member of their 
immediate family. Although the Supreme Court declined to rule on this application 
of the ATCA, in 1992, Congress stamped its seal of approval on Fildrtiga by enacting 
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the Torture Victims Protection Act (TVPA). Under the ATCA, aliens are now 
permitted to bring in US courts claims seeking compensatory and exemplary 
damages against non-US residents who injure them in the course of committing a 
‘violation of the law of nations.’ Under the TVPA, aliens and US citizens are 
empowered to sue for being tortured or summarily executed by an individual acting 
‘under color of law.’ 

It is important not to overstate the significance of the post-Fildrtiga liability 
regime. It does not support claims against foreign governments themselves, or high- 
level officials, who are immunized from liability. Nor does it (yet) create a broad 
swath of potential liability for private citizens of foreign nations. This is because, in 
order for conduct to count as ‘torture,’ or a ‘violation of the law of nations,’ it 
generally must be carried out by someone acting in an official or quasi-official 
capacity. (This is not true of all ‘violations’: the same court that decided Fildrtiga 
held in a later decision that private actors could be held liable for violations such as 
genocide). Perhaps most importantly, even when liability is imposed, the judgment is 
mostly symbolic. Although a number of successful actions have been brought under 
ATCA/TVPA, plaintiffs usually have not been able to collect on their judgments. 
Still, these caveats notwithstanding, it is fair to say that Fildrtiga heralded an 
important new genre of litigation: the ‘transnational tort.’ 

That the genre emerged in the US is hardly surprising, given its aggressive 
plaintiffs’ bar and active bench. The question naturally arises: Is this development 
replicable under the laws of other jurisdictions? If so, would imitation or expansion 
beyond the American approach be a desirable development? Torture as Tort is 
primarily devoted to exploring various aspects of these questions. 

The volume grew out of a class taught by Scott, an Associate Professor at Osgoode 
Hall Law School in Toronto. That class yielded a set of student papers, which in turn 
served as the basis for a conference built around them. The result is a sprawling 
collection of twenty-five chapters. Seven were authored by the students. The others 
were penned by academics and jurists hailing mostly from Canada, but also from 
England, Australia, Germany and Singapore. Most of the chapters analyse the extent 
to which, under existing law, or fair extensions of it, an act of torture in Nation N may 
give rise to a tort suit by the victim against the torturer (or his superiors) in the courts 
of the US, Canada, or England. In addition, several provide more theoretical and 
more overtly prescriptive pieces considering whether these sorts of suits are 
desirable. 

Michael Swan’s chapter lays out the complexities of the US regime, some of which 
have already been mentioned. Swan also alludes to various other issues that have 
arisen in judicial application of the ATCA, not the least of which is: What sources of 
law ought to be consulted in determining whether an act counts as a ‘violation of the 
law of nations’? John Terry argues that extra-territorial tort actions can help make up 
for the paucity of international criminal prosecutions of torturers, and help 
consolidate the international norm against torture, and therefore ought to be 
recognized. On this basis, he asserts such actions should be entertained under general 
principles of international public and private law, even in the absence of domestic 
statutory authorisation. Anne McConville, Sandra Raponi and E.M. Hyland each 
provide chapters considering whether Canadian courts should follow the American 
example and entertain tort claims based on foreign acts of torture notwithstanding the 
absence of a Canadian equivalent to the American statutes. All argue that such a path 
is available on a fair reading of prevailing doctrine, yet all concede the presence of 
major obstacles to such suits, including the relative willingness of Canadian courts to 
invoke the doctrine of forum non conveniens, and their reluctance to find implied 
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rights of action in statutes (such as those incorporating international conventions and 
treaties) or in customary international law. 

Jennifer Orange and Graham Virgo address the critical choice-of-law issue that 
will arise if torture cases were to be litigated, respectively, in Canadian and English 
courts. Orange’s main concem is the 1995 Canadian Supreme Court decision in 
Tolofson v Jensen, [1994] 3 SCR 1022, which, in the context of a claim arising 
between citizens of different Canadian provinces, adopted a seemingly strict rule of 
lex loci delicti. Orange argues against a wooden application of Tolofson in the 
international context, noting that harmful effects of acts of torture may often be 
transnational, and hence that torture victims’ right to sue in Canadian courts should 
not hinge solely on the law of the state in which the torture took place, which might 
well immunise the tortfeasor from liability. Virgo notes that English choice-of-law 
rules more explicitly allow a court to depart from the lex loci rule in the name of 
public policy. He expresses concern, however, over the fact that, even if torture 
victims are allowed to press their claims, they must do so by framing them as 
denominate torts such as battery and false imprisonment. This, he argues, entails that 
any such litigation will necessarily fail adequately to condemn the discrete wrong of 
torture. He suggests that the English Human Rights Act of 1998, which incorporates 
the European Convention for the Protection of Human Rights, arguably provides the 
basis for recognising a new denominate tort of torture under English law. 

by Peter Burn and Sean McBurney, Martin Bühler, Muthucumaraswamy 
Sornarajah, Andrew Clapham, Andrew Byrnes, and Jennifer Llewellyn all take up the 
‘flipside’ to the question of whether commonwealth courts can entertain tort suits for 
foreign acts of torture by inquiring in different ways whether they might be obligated 
to do so as a matter of international law. Burns and McBurney argue that, in light of 
the widespread adoption of the UN Convention Against Torture, national legislatures 
have an obligation to revoke across-the-board immunity for torturers, implying in 
turn a duty to ensure either that torturers are subject to prosecution, or that torture 
victims are empowered to obtain civil redress from their torturers. In a related vein, 
Buhler expresses concern that dictum from the House of Lords in the Pinochet matter 
might have inadvertently invented an aggressive ‘act of state’ doctrine, under which 
courts will too reflexively grant heads-of-state immunity from suit without inquiring 
into whether their actions were justified under domestic law and consistent with the 
public policy of the forum state. Somarajah and Clapham explicitly make the case 
that nations can incur an obligation to entertain suits by foreign torture victims, the 
latter grounding the obligation in the European Convention. Bymes and Llewellyn 
are more sceptical that there is at present a solid legal basis for such claims. 
Llewellyn further suggests that recognition of such an obligation might force courts 
to entertain litigation undermining ‘just amnesties’ achieved in jurisdictions in which 
torture took place. 

Valerie Oosterveld and Alejandra Flah argue that the criminal law doctrine of 
‘command responsibility’ and the civil doctrine of respondeat superior might some- 
times support the imposition of liability on superior officers for acts of torture 
committed by their subordinates. Amnon Reichman and Tsvi Kahana see in a recent 
Israeli Supreme Court decision recognition of modest but real limits on the General 
Security Service’s conduct of forcible interrogations, limits that may support private 
actions in foreign courts by victims of illegal interrogations. Chanaka Wickremas- 
inghe and Guglielmo Verdirame discuss whether the UN or its operatives might ever 
be held liable for wrongs committed in the course of UN peacekeeping efforts. 

Tuming from the doctrinal to the theoretical and prescriptive, chapters contributed 
respectively by Scott, Upendra Baxi, Robert Wai, and Wendy Adams suggest in 
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different ways that the law’s formal categories are unduly hindering the development 
of tort law for international human rights violations. Scott, for example, argues that 
familiar juridical antinomies (eg between public v private law, international v 
national law, etc.) inhibit jurists’ ability to respond properly to the phenomenon of 
torture. An act of torture, he suggests is both a traditional tort under domestic law (eg 
a battery), and a human rights violation. As such, a judge should hesitate before 
woodenly applying a traditional choice of law rule such as lex loci to an act of torture. 
Likewise, Baxi and Wai suggest that it is pure formalism to treat corporations as 
‘private’ actors. In a slightly different vein, Mayo Moran argues that transnational 
tort litigation might, desirably, be helping to generate the beginnings of a new, 
transnational common law of tort. Oliver Gerstenberg suggests that, under German 
law, there may be considerable room for the notion that private actors, no less than 
state officials, maintain obligations to observe and respect human rights. 

Probably most of the contributors to Torture as Tort presume that the expansion of 
liability for acts of torture can only be to the good. (After all, torture is an unabashed 
evil, so what could be wrong with adopting whatever new measures against it that are 
available?) To Scott’s credit, however, the collection includes two pieces expressing 
scepticism over the emergence of transnational tort litigation. A chapter by Malcolm 
Evans and Rod Morgan argues that the pursuit of ex post justice — which, they note, is 
usually entirely symbolic — will interfere with ex ante prevention of torture by, for 
example, making governments leery of providing information and access to 
international agencies such as the European Committee on the Prevention of 
Torture. Jan Klabbers expresses suspicion, grounded in republican political theory, 
over the liberal elevation of rights, litigation, and courts at the expense of discourse 
and collective political action as a more effective response to the problem of torture. 
(In turn, Klabbers’ claim is counter-balanced by Belinda Wells and Michael Burnett, 
who provide a study of how extraterritorial litigation in Australia over a Saudi 
Arabian criminal prosecution seems actually to have promoted political 
understanding, dialogue, and consensual resolution). 

As interesting and difficult as they are, the canvas of doctrinal and theoretical 
issues in Torture as Tort might have benefited from more attention to the politics of 
transnational tort actions. Indeed, the absence of such attention arguably promotes 
the sort of misconceptualisation that many of its contributors decry as an impediment 
to progressive thinking in the area. One of the distinguishing (and mostly virtuous) 
features of tort law is that it empowers a plaintiff to seek a determination of his rights 
and remedies without any input, much less approval from, legislators or law 
enforcement personnel. Thus, the phrase ‘torture as tort’ cannot help but conjure up 
the image of a torture victim appearing at the steps of a foreign courthouse in an 
effort to vindicate her rights. Yet US transnational ‘tort’ litigation, at least, seems to 
be initiated and run by ‘public interest’ groups with agendas beyond simply obtaining 
reparations for the individual client. Moreover, it appears to involve a high degree of 
formal or informal co-operation with executive branch officials. (This is in part 
because the fate of these litigations often depends heavily on the government’s view 
as to whether a given defendant is entitled to sovereign immunity, or whether it will 
be willing to hold the defendant or his assets in the US). In these respects, ATCA and 
TCPA actions often seem to take the form of institutional public interest litigation 
and indirect diplomacy rather than claims by individuals to vindicate their rights. In 
noting this, my point is not to suggest that such actions are necessarily illegitimate or 
unwelcome. Rather, it is to emphasise, as do the contributors in other contexts, that 
one must take care to avoid painting a simplistic picture of these actions as 
straightforward private law supplements to public law and foreign policy initiatives. 
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Of course, to take on these sorts of issues, Torture as Tort would have to cover 
even more ground that it already does. As it stands, the book provides a valuable 
survey of issues relating to the use of civil causes of action to respond to human rights 
violations generally, and torture in particular. It is also to be commended for 
encouraging and rewarding relatively ambitious works of student scholarship. 


John C. P. Goldberg* 


Stephen Shute and A. P. Simester (eds), Criminal Law Theory: Doctrines of the 
General Part, Oxford and New York: Oxford University Press, 2002, 333 pp, hb 
£45.00. 


This is a book about the ‘general part’ of the criminal law, the general doctrines and 
concepts that underlie our legal understanding of criminality. The practice of 
criminal law requires the precise definition of distinct offences, with one or more of 
which the accused must be explicitly charged; if it were otherwise, legal practice 
would fall foul of the rights doctrine that nullum crimen sine lege. This focus by 
practitioners on the specific offence is matched by the concern of legislators to 
provide criminal sanction in areas of public concern. But if the criminal law is to be 
conceived of as representing more than a just a collection of discrete offences, falling 
under the shared umbrella of the criminal justice system, or bound together into a 
criminal code, then we must be able to identify properties that appertain to the 
criminal law above and beyond being properties of specific offences. These 
properties contribute to the ‘general part’ of the criminal law. 

This edited volume presents 13 papers on the general part doctrine in the Anglo— 
American tradition, with authors from England, Scotland and the USA. The majority 
of these papers were presented at a conference held in Birmingham in 1999, 
sponsored by this journal. For the purposes of this review, I consider two sets of 
papers on the general theme of culpability: those of Shute and Sullivan on 
knowledge, belief and culpability, and those of Tadros, Dressler and Horder, on the 
relationship between moral and legal culpability. 

The papers of Shute and Sullivan are concerned with the role of knowledge and 
belief in the determination of mes rea. For example, when an English court considers 
whether a defendant is guilty of handling stolen goods, it must determine whether the 
defendant knew or believed that the goods were stolen. But how should the court 
distinguish between ‘knowledge’, ‘belief? and other, non-culpable states? For Shute, 
the distinction turns primarily on the degree of commitment to a proposition. He also 
requires that for a belief to count as knowledge it must be true, and the belief must be 
justified. Shute then applies himself to the Herculean task of reconciling these 
philosophical definitions to the actual usage of the terms in statute and case law. In 
committing to the existence of a general part to the criminal law, we are also 
committing ourselves to the idea of an underlying coherence to the workings of 
criminal statutes and case law, and Shute’s paper demonstrates the difficulties in 
extracting this underlying coherence from the instances of practice. Nevertheless, 
Shute does make a persuasive case that his theoretical framework can be applied to 
legal practice. 
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Sullivan, following on from Shute, argues that the way in which we uses terms 
such as knowledge and belief may need to be adjusted to meet specific legal 
requirements of the ascription of culpability. For example, we may wish to say, for 
the purposes of culpability, that a belief constitutes knowledge when that belief is 
true, even though the belief does not fulfil the requirement that the belief is also 
justified (I may believe that a stereo is stolen on erroneous grounds, but should still be 
culpable of handling stolen goods if the stereo does turn out to be stolen). 

The main way in which Sullivan seeks to align categories of knowledge with 
categories of culpability is in his proposal that tacit knowledge, which English law 
currently classes along with explicit knowledge as contributing to mens rea, should 
instead be classed alongside the more closely related latent knowledge, and so not 
give rise to culpability. In support of this argument, Sullivan gives the example of 
two lecturers who miss a faculty meeting. The first is engrossed in writing a paper 
when the meeting starts, and so has tacit knowledge of the meeting. The second has 
fallen asleep after a good lunch, and so has only latent knowledge. Although we 
might say that the second lecturer is morally more to blame, the first lecturer would 
be culpable under the approach of current criminal law, but not the second. Rather 
than blur the definition of mens rea, Sullivan suggests that we should develop 
objective tests of liability, if we wish to make certain instances of tacit knowledge 
culpable. However, Sullivan’s proposal would create significant problems in the 
prosecution of a case requiring knowledge as part of the mens rea. This can be seen 
in Sullivan’s own example of a drug smuggler going through customs. If the 
smuggler is actively thinking of the drugs while going through customs, he has 
explicit knowledge; if the smuggler is aware of the drugs, but is thinking of other 
things, then he has only tacit knowledge. It is difficult to see how the prosecution 
could demonstrate that the presence of drugs was at the front rather than the back of 
the defendant’s mind. At the same time, to introduce strict liability into the offence 
would be to criminalise unwitting carriers. Therefore, although Sullivan’s proposal 
may be fairer in theory, it introduces an unacceptable line of defence to the 
existence of mens rea. Sullivan is nevertheless right that we need to give more 
consideration to the types of knowledge that we wish to bring within the boundaries 
of mens rea. 

The papers of Tadros, Dressler and Horder consider the relationship between legal 
and moral culpability. Tadros, in a paper on recklessness and the duty to take care, 
argues that criminal liability can only be justly imposed where the defendant is 
responsible for a prohibited consequence or action, and the action represents one of a 
narrow range of vices. These vices have moral content: they tell us about the 
individual’s motivation; although we may blame someone for being clumsy or 
irrational, these are nor moral vices and so do not constitute criminal vices. On the 
basis that one of our motivations should be an appropriate concern for others, Tadros 
provides a morality-based test for objective recklessness, where the individual failed 
in their duty, or wilfully ignored the risks. Tadros’ objective test of recklessness does 
go some way to producing an objective test that does not remove individual 
responsibility. It is not clear, however, that one needs to introduce a strong formal 
link between law and morality in order to achieve this. A similar effect would be 
achieved by positing a legal norm that we should have appropriate concern for others. 

The practical application of the relationship between law and morality in 
determining culpability is seen in the papers of Dressler and Horder, who consider 
how one should exculpate a battered woman who kills her abuser while he sleeps. 
Their papers are ultimately concerned with two ethical problems. First, the court 
must consider the abused to be the aggressor and the abuser to be the victim, 
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irrespective of any previous acts by the abuser against the abused; we cannot say that 
the abuser has waived, by his abuse, his right to the protection of the law. Second, the 
main defence currently open to the defendant, to plead some form (depending on 
jurisdiction) of temporary insanity or ‘battered woman syndrome’, requires an 
acceptance by the woman that it was she who was abnormal at the end of the abusive 
relationship. Dressler proposes that within US jurisdictions, the most effective 
defence would be to plead the excuse of duress. Horder, however, suggests that 
English courts would be more prepared to accept self-defence. The choice of defence 
is largely determined by the jurisdictions within which the authors operate. 
Jurisdiction-specific questions aside, there are moral arguments for preferring the 
self-defence approach of Horder, since it recognises the victim as a real threat to the 
defendant. Both approaches, however, recognise the need to match legal categories 
of culpability with moral ones. This approach reflects the mood of the book as a 
whole (with only Alldridge strongly dissenting), that the norms that underlie the 
criminal law are fundamentally moral in character. 

As Simester and Shute note in their introduction, the range of papers reveals a lack 
of uniformity in the conception of the general part. In particular, the relationship 
between general and special parts is not straightforward or uniform, and it is unclear 
to whom general part doctrines are addressed, or whether they are mandatory or 
advisory. The authors do share a method that can be categorised broadly as 
‘doctrinal’: they set themselves the bold task of demonstrating that legal theory and 
legal practice (as represented in statute and case law) can and must inform one 
another. The authors largely achieve their task, but are not afraid to admit difficulties. 
For example, Finkelstein makes significant headway in considering whether a person 
can be guilty of actions committed in an involuntary state if they contributed to 
bringing about the actions while in a voluntary state, but ultimately admits that she 
cannot fully resolve questions of the reach of agency and of definition. Even if the 
authors are not always able to reach final conclusions on the challenges that they set 
themselves, they do make a significant contribution to unravelling the issues that 
constitute those challenges. 

The combined efforts of these authors address some of the fundamental ‘general 
part’ debates that underlie the specific offences that make up the criminal law. 
Although this book does not provide a persuasive demonstration that there is a natural 
boundary that separates off the ‘general’ parts of the criminal law from the ‘special’, 
it does successfully take the reader beyond definitional questions of the specific type 
of offence to ask philosophical questions of the moral and social underpinnings of our 
conception of criminality, that have application in criminal practice. 


Déirdre Dwyer* 


Catharine A. MacKinnon, Sex Equality, University Casebook Series, New York: 
Foundation Press 2001, Ixiii + 1651 pp, hb $68.50. 


The EC has recently decided to amend the so-called Second Equal Treatment 
Directive (Directive 76/207/EEC on the implementation of the principle of equal 
treatment for men and women as regards access to employment, vocational training 
and promotion, and working conditions, OJ 1976, L 39/40) so as to include sexual 
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harassment as a form of sex discrimination. Against this background, it seems 
appropriate to draw attention to a person who can be said to have been instrumental in 
the recognition of harassment as a form of discrimination and to a major volume that 
she published recently. Catharine A. MacKinnon, a North American scholar, made an 
extensive scholarly argument that sexual harassment should be seen as a form of sex 
discrimination first in her PhD thesis, published in 1979 (Sexual Harassment of 
Working Women: A Case of Sex Discrimination, New Haven: Yale University Press). 

At the basis of this argument was the author’s critique of the Aristotelian equality 
approach used under US law with its strong emphasis on comparability of the sexes 
as a prerequisite for a finding of discrimination. MacKinnon argued that the deepest 
problems of sex inequality will not find women similarly situated to men. She 
therefore developed an alternative approach focusing on disadvantage (‘the 
inequality approach’, later called ‘the dominance approach’) which made it possible 
for her to conceive of sexual harassment as a form of sex discrimination. Though US 
law has not fundamentally changed its approach to equality and discrimination in the 
sense suggested by MacKinnon, with time it did accept that sexual harassment is a 
form of sex discrimination (a Federal Court of Appeals recognised this already in 
1977, but the US Supreme Court only in 1986). The development in the US also 
influenced the discourse and the legislative development in Europe. In the EC, soft 
law measures concerning sex equality were followed first by the legal recognition of 
the discriminatory character of harassment in the Race Directive and the General 
Non-discrimination Directive adopted under Article 13 EC and now also in the 
revised version of the Second Equal Treatment Directive. 

The book under review is in many ways the culminating point of MacKinnon’s 
scholarly work on sex equality issues as developed since her PhD thesis. Sexual 
harassment has a place in this new and heavy volume as well, but it is just one issue 
out of many (covering 148 pages out of a total of 1651). As is stated in the 
introduction, the book ‘investigates social inequality between and among women and 
men, legal sex equality guarantees, and the present and possible relation between the 
two’ (p v). The aim of the book is, ‘by providing a critical grasp of the legal tools of 
the field ... to narrow the gap between the law’s promise and performance in this 
domain by promoting change toward equality goals’. Centred on case law in the 
United States, the book contains constitutional, statutory, comparative, and 
international materials in the form of excerpts and discussions on them. The 
international section also includes some EC law, but it must be said right away that 
this part is rather weak. For instance, MacKinnon speaks about ‘the treaties creating 
the European Community’. She also seems to be unfamiliar with the difference 
between the EC and the Council of Europe (Article 14 of the European Convention 
on Human Rights it is mentioned under the title ‘the Emerging European Community 
Approach’ and a Commission Communication on the ECJ Kalanke ruling is ascribed 
to the European Commission of Human Rights). Though they concern only a very 
minor portion of the volume and not its main subject matter, these are unfortunate 
shortcomings, especially from a European perspective. 

They do not diminish, however, the value of the volume in other respects. The first 
part of the book, called ‘Foundations’, examines conventional sex equality law and 
equality theory (537 pages). It is subdivided in chapters on equality, race and racism, 
sex and sexism, further sex, race, and nation and, finally, burdens of proof. As far as 
theory is concerned, the mainstream sameness and difference discourse in the USA 
is contrasted ‘with an alternative theory of equality centering on dominance and 
subordination’ (p v), in other words, the very theory which MacKinnon began to 
develop in her PhD thesis of 1979. Both theories are used in the book’s second part 
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(‘Applications’, 1114 pages) where questions largely uncharted by sex equality law 
or reached by it only recently are analysed. This part is subdivided in chapters on 
family, sexual subordination, lesbian and gay rights, reproductive control, and 
trafficking in women (which includes prostitution and pornography). The subjects 
mentioned are discussed in a critical manner, including lists of questions for 
reflection by the reader. To give an example from Community law, when referring 
to Marschall (Case C-409/95 Hellmut Marschall v Land Nordrhein-Westfalen 
[1997] ECR I-6363) where the Court accepted the legality of positive action 
measures containing a savings clause, MacKinnon asks: ‘What would Aristotle think 
of this? What would he require to break a tie between two equally qualified workers 
of different sexes, in a context in which men have, in effect, been previously 
preferred? If there are more men in higher positions, although there are as many 
qualified women for those positions as men, do you say that men have been 
preferred and women have been discriminated against? Do you call such a situation 
equal or unequal?’ (p 38) Questions like these are intended to make the reader reflect 
and arrive at her or his own conclusion on the subjects discussed. Ultimately, it is 
MacKinnon’s hope that the readers of her volume ‘may help end the aristocracy of 
sex’ (p vi). As far as the EU is concerned, MacKinnon seems to wish that the judges 
at the ECJ may be among these readers. She writes that the Court has made some 
creative contributions to women’s rights but that its ability to advance equality of the , 
sexes is limited by adherence to the Aristotelian approach. She suggests that 
confronting the Court with the realities of gender injustice ‘may yet enlighten’ it (p 
36). Indeed, reading MacKinnon’s heavy volume may be a useful tool for being. 
alerted to these realities and to the legal problems connected to them, not only for 
ECJ judges, but also for Community lawyers, law students and EU policy makers. In 
the present reviewer’s opinion, it is well worth reading also from a European 
perspective. 

Christa Tobler* 


Donald Zillman, Alastair Lucas and George (Rock) Pring (eds), Human Rights in 
Natural Resource Development: Public Participation in the Sustainable 
Development of Mining and Energy Resources, Oxford: Oxford University Press, 
2002, xi + 710 pp, hb £95.00. 


At the heart of sustainable development is the principle that ‘environmental issues are 
best handled with the participation of all concerned citizens at the relevant evel’ 
(Principle 10 of the Rio Declaration, 1992) and it is this ‘proceduralisation’ of 
environmental decision-making which is the focus of Human Rights in Natural 
Resource Development. With the ratification of the Aarhus Convention on Access to 
Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matters in 2001, the publication of this book could not be more 
timely. The papers emanate from a conference of the International Bar Association’s 
Section on Energy and Natural Resources Law in May 2001. By bringing together 21 
world experts in international resource law from North, Central and South America, 
Africa, Asia, Europe and the Former Soviet Union, it provides a truly innovative and 
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interesting approach to participation. As the title indicates, the main focus of the book 
is on decision-making in mining and energy resource development, the particular 
characteristics of which are not necessarily shared by more general environmental 
regulation. 

The book is neatly divided into three sections. It begins by introducing the law and 
theory of public participation in decisions concerning natural resource and mining 
development. In the opening essay, Pring and Noé provide a useful framework on 
how public participation has developed in international law. By referring to the most 
important international laws and legal authorities containing public participation 
provisions, they provide an interesting, albeit descriptive summary of how the 
process value of participation has developed. In considering the development of such 
rights, they adopt the framework of the Aarhus Convention and divide participation 
into three interrelated areas: access to environmental information, public 
participation in decisions and access to justice on environmental matters. This 

is continued in many of the later chapters. They also consider the value of 
other legal and quasi-legal regimes and introduce another common theme — the 
participation rights of specific societal sectors such as indigenous populations. In the 
following chapter, the equally important underlying concepts and theoretical issues 
are the focus of Barton’s contribution. Barton, commenting that ‘public participation 
is a matter of a nation’s legal, political, and administrative arrangements, and 
therefore closer to the heart of national sovereignty than many other issues in 
international environmental law’ (p 84), argues that participation must be considered 
in the context of political theory. While there is an abundance of literature on 
political/democratic theory and participation, Barton provides an interesting 
overview of how political theory can be used to justify, or oppose, an increase in 
participation. 

The focus of section two is the role that international law plays in the 
proceduralisation of environmental decision-making. Building on Pring and Noé’s 
introductory chapter, Triggs considers how international law has protected the rights 
of indigenous peoples and Redgwell provides an interesting analysis of the 
participation provisions contained in the international law of habitat protection, 
- endangered species and biological diversity. Davies examines the topical Aarhus 
Convention and, in contrast with much of the literature in this area, focuses on the 
impact of the Convention on EC institutions and practices as opposed to its influence 
on national law systems. Much of the book is concerned with participation rights and 
obligations imposed on developers by ‘governmental’ institutions. However, the 
chapter by Cameron and Correa examines how natural resource companies can, 
through the use of contractual agreements, play a pro-active role in providing for the 
participation of interested groups in the decision-making process (indeed, the 
identification of such relevant parties is a challenging prospect for developers). Using 
several case-studies as a basis for their analysis, the authors identify two models of 
participation. The first, whilst not providing for the participation of local 
communities or indigenous peoples in key operational decisions, ensures that any 


:- wealth generated from the development is shared with such bodies and furthermore, 


guarantees compliance with certain minimum environmental and other recognized 
standards. However, there is, they argue, the emergence of a more ambitious model 
where ‘access to information would be greater and would be granted before key 
decisions are taken by the mining operator, mediation would be included common 
institutions would be set up for regular exchange of views, and their procedures set 
out clearly in a binding legal form, with penalties for failure to comply’ (p 299). 
Whilst accepting the clear benefits of such participation agreements in the future, 
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they caution against idealism, recognising the need to maintain a fundamental 
balance between community interests and investment. There is no doubt that such 
contractual arrangements could play a crucial part in any major development which 
attracts the interest of diverse groups. 

The final, and most substantial section of the book by far, provides a world tour of 
public participation mechanisms in countries with diverse constitutional, economic 
and social backgrounds. The section examines public participation provisions in the 
developed world, the emerging economies and the developing world, with the 
authors often providing case-specific examples as a basis for further analysis. The 
section begins with an appraisal of public participation in developed nations. 
Adopting a cradle to grave approach, Campbell-Mohn provides a lucid account of 
citizen participation in the life of an energy and natural resource project in Alaska. 
Traditionally, the phrase ‘public participation’ infers the provision of procedural 
opportunities and rights in a decision-making process. However, Lucas questions 
whether, in the context of Canadian participatory rights, public participation has 
moved beyond this and is developing into a form of citizen ‘empowerment’. He 
pursues this line of debate by considering ‘bridging instruments’, these being ‘(1) 
consensual dispute-resolution processes that have been established by mineral and 
energy decision-makers, (2) rights to participant funding, and (3) participation rights 
embedded in comprehensive aboriginal rights’ (p 307). The remaining chapters on 
participation in developed countries concern rights in Denmark, Norway and the 
Netherlands where there is, not surprisingly, a sophisticated network of participation 
rights. Being the first western country to ratify and implement the Aarhus 
Convention, Rgnne considers participation rights in Denmark, including a 
comparison of participation models in resource development in Greenland and the 
Faroe Islands. Mestad examines public participation in Norwegian mining, energy 
and resource development and, like, Campbell-Mohn, traces the life of a resource 
development project from the government planning stage through to the closure 
phase, paying particular attention to the rights of the Sami people, Norway’s only 
indigenous people. Using the Aarhus Convention and the EIA Directive as a basis for 
analysis, Roggenkamp, in her study of participation in the sustainable development 
of energy supply in the Netherlands takes us through the complex web of legislative 
provisions providing for participation. 

Public participation rights in the emerging economies are in sharp contrast to those 
in the developed world. Kravachenko provides a revealing analysis of new laws on 
public participation in the newly independent states (NIS), with emphasis on 
Armenia, Belarus, Moldove, Russia and the Ukraine. Unlike the other chapters, 
Kravachenko analyses legislation applicable to environmental matters generally 
although makes some reference to legislation regarding mining and natural resource 
industries. Whilst the environmental situation in the NIS region has improved 
considerably, the principle of sustainable development is still neither fully recognised 
nor understood and many facilities continue to operate without adequate 
environmental protection. Although newly drafted constitutions and legislative 
instruments make provision for rights concerning access to environmental 
information, public participation and access to justice, numerous obstacles (including 
lack of transparency, inadequate enforcement mechanisms, and cost) exist to prevent 
the realisation of such rights. Bonine considers the construction of participatory 
democracy in Central and Eastern Europe, and provides a more positive outlook on 
the development of participation rights in these countries where ‘public participation 
(including its access to information and access to justice aspects) has been built 
solidly into the democratic systems of Central and Eastern Europe’ (p 546). In 
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contrast with Kravachenko’s study, Bonine only samples some of the constitutional 
and legislative changes relevant to public participation, preferring to focus on the 
evolution of these rights (including the influence of the US) and the players that are 
driving participatory democracy forward. 

The final set of national studies is based on public participation in the developing 
world. Omorogbe’s contribution provides an enlightening account of participation 
rights in mining and energy development in Nigeria and South Africa, an issue of 
substantial importance due to the economic dependence of these countries on natural 
resources. Following a discussion of natural resource development in Nigeria and 
South Africa, and a consideration of the constitutional and legislative provisions 
providing for public participation in decisions concerning such projects, Omorogbe 
provides an interesting analysis of the practical effects of the legal rights of the public 
and identifies a number of factors which undermine the effectiveness of these rights. 
Such obstacles include the limited use of an EIA or indeed any process of public 
participation. In contrast with, for example, impact assessments in the UK, pressure 
from the public will not lead to the discontinuance of development. Why? Because 
‘communities that will be the most affected by deleterious environmental changes 
resulting from a project are also the ones which will resist any attempts at relocation 
or discontinuation at the initial stages, because of the obvious developmental benefits 
of any natural resource industry. The federal, state, and local government, the project 
developers, the local communities all want the project to go ahead.’ (p 581). The next 
two chapters consider participation in South and Central America. Barrera- 
Hermández’s study of public participation in Argentina, Columbia and Peru focuses 
on participation by indigenous peoples although reference is made to general laws on 
public participation. Latin America is particularly prone to unsustainable 
development due to the pressing need for economic growth (and a consequent 
reduction in poverty) combined with the increasing flow of investment capital in the 
region. The author uses a similar format for the study of each country, examining 
both constitutional provisions relevant to participation issues and participation in 
environmental and oil and gas law. Equally, Marquez’s examination of rights in 
Mexico and Central America is comprehensive. Heng’s study of participation in 
South-East Asia illustrates the varied extent of participation rights in the 
environment. Although her main focus is a comparative analysis of rights in two 
of the ASEAN provinces — Thailand and Malaysia — she also briefly considers such 
rights in other South-East Asian countries. The chapter includes interesting case- 
studies of participation in dam development projects in Malaysia and Thailand. 
Concluding section three of the book on regional perspectives, Gao, Akpan and 
Vanjik study one particular development project in Asia and the Pacific — the Ok Tedi 
mining development in Papau New Guinea. 

This is an innovative and manageable account of public participation rights in 
mining and natural resource development, although one of the major strengths of the 
book is its broader application to environmental decision-making in general. It does 
not provide (nor purports to provide) a sustained analysis of the various theoretical 
justifications for public participation. However, it does introduce the reader to some 
of the theoretical frameworks and raises some of the key problems in successfully 
providing for the participation of all interested parties in controversial development. 
Any comparative analysis of public participation is notably absent in current 
academic literature, therefore the main section of the book on regional perspectives 
of public participation makes an interesting and valuable contribution to scholarship 
in this area. The book is, in the main descriptive in its discussion of regional 
Participation rights. However it describes the emergence of such rights, considers 
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possible future developments and is made all the more interesting by the use of case- 
specific examples to illustrate the operation of constitutional and legislative 
participation provisions. All in all, this is a highly original volume and will be of 
interest to academics, developers and governments alike. 


Carolyn Abbot* 
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